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DIVESTING: AN IMPORTANT FULL BENCH DECISION ON ADOPTION. 


, Particularly in Bombay, but also generally all over India the subject of adoption 
has a special fascination, since it has, throughout the entire British period and after, 
caused extreme embarrassment tothe public and the profession alike. In Ramchandra 
Hanmant v. Balaji: Dattul a full bench of the Bombay High Court has laid down the 
law regarding the divesting of property which had belonged to the line of the father 


of the adopted son, and has settled the conflict of views which had persisted ines 


Bombay in certain reported and unreported decisions of single Judges or of division 
benches. The whole subject is so complex, and the variety of judicial opinion has 
hitherto been so marked, that it is permissible to examine this full bench decision 
as reported in order to hazard a guess as to whether it will be upheld by the Supreme 
Court and whether it will be approved and followed both in States where the Bombay 
School of Hindu law is applied and also in other States, such as Madras, Uttar Pradesh, 
West Bengal or Travancore-Cochin. The great independence which the States of 
India still delight to show when searching for the answer to an intricate Hindu 
law problem warns us that even a painstaking full bench opinion may not effectively 
dispose of the matter. For an earlier treatment of the subject of adoption and 
the special problem of divesting of property the reader is referred to articles appearing 
in (1953) 55 Bombay Law Reporter, (1955) 57 Bombay Law Reporter and (1955) 
18 Supreme Court Journal. 

Before looking into the authorities which existed before Ramchandra Hanmant's 
oase and which will, in an important sense, be the real test of the accuracy of that 
decision, we must analyse the facts which were there before the Court. A joint 
family consisted of Balaji and Ramchandra, who were brothers. They separated. 
and long afterwards, in 1903, Ramchandra died, leaving a widow and the widow, 
Sitabai, of his predeceased son Hanmant. The widow jdied a few days after her 
husband, and the property, which, being a separated share in ancestral property, 
had been virtually the separate property of the deceased Ramchandra, passed from 
her hands to his nearest heir, who was, of course, to be sought in his brother’s line. 
Balaji himself had died leaving a son Dattu, who took the property as the next 
reversioner. He himself died in 1916, leaving an adopted son Balaji Dattu. Sitabai, 
who had been a widow for more than forty-two years, adopted Ramchandra Hanmant 
a short while before her own death in 1945. By this adoption the line of Ramchandra, 
which had no male representative for more than forty years, but which had during 
that period been potentially capable of being prolonged by an act, of the undisqualified 
Sitabai, was given a new lease of life, and this Ramchandra Hanmant, the dattaka 
son of Hanmant, and grandson of Ramchandra, naturally claimed the property of 
his line, the property of Ramchandra which had gone to Dattu. But in the mean- 
while, as we have seen, the property had descended from Dattu to his own son 
Balaji, and Balaji refused to part with it. 

There cannot be any doubt but that by the established legal fiction Ramchandra 
Hanmant’s existence was thrown back to the date of Hanmant’s death, tat is to 
say before 1903. The property which*passed to Dattu woui not have so passed, if 
R. H. had indeed been alive then, since it would have passed to him by virtue of his 
birth-right : Ramchandra Hanmant would have taken (as we say) by survivorship, 

and nothing would have gone by inheritance to the colla branch. We are 


eo 
1 (1955) 67 Bom. L, R. 491, s. o. [1955] A. I. R. Bom. 291, F. B. 


` 
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forced to admit that the property when it passed to Datti was the joint family 
property of Ramchandra’s branch, and not separate property or the property of as 
sole surviving coparcener, as it appeared to be, and consequently Dattu had a 
voidable title subject to defeasance upon the possibility of an adoption by Sitabai. 
This possibility was never remote, importing a defect in Dattu’s title, a defect that 
no mere lapse of time could remove. At this point agreement ceases and two 
arguments emerge. The logician says that since Dattu’s title was voidable, he could 
not pass an absolute indefeasible title to anyone else. A man cannot convey a better 
title than he possesses. This is a fundamental rule of the Common Law, to which 
the only genuine exceptions that occur to the present writer are sales in market overt 
(in England) and certain special transactions by mercantile factors.¢ The current 
position of an alienee from a widow who forfeits or surrenders,,and who made the 
alienation without a lawful excuse, will be referred to below, for it is an instructive 
parallel. In the instance in point Dattu could not claim that his title was indefeasible 
(for he can be dispossessed by a nearer heir, the adopted grandson), nor could any 
alienee from him be protected under the rule, expounded in Guru Basappa 
v. Karishiddappa,’ that a holder of joint family property whose title to the whole is 
divested by the adoption of a son by the widow of a predeceased coparc®ner can 
æ claim exemption in respect of alienations which were made on joint family account, 
such as for the payment of the deceased father’s untainted debts and the like charges 
on the property of the (fictional) joint family. For in this case Dattu was not joint 
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with Ramchandra, nor can Ramchandra Hanmant, the latter’s adoptive grandson, ` 


claim to be even fictionally joint with Dattu or Balaji Dattu. 
hands of Dattu cannot be alienated in any manner s0 as to bind Ramchandra Hanmant. 
And this defect in Dattu’s title will therefore infect the property in the hands of any 
alienee, whether voluntary or involuntary, whether a donee inter vivos, a vendee, 
the Official Assignee, the Commissioners of Estate Duty or an auction purchaser. 
Accordingly, Balaji Dattu holds subject to divesting upon the adoption by Sitabai 
of a son, and the plaintiff Ramchandra Hanmant should win his case. 

This logical argument is not acceptable to those who see in the law of adoption 
an archaic nuisances: a widow can, they say, if this is allowed, cause dreadful 
confusion, upsetting titles for which valuable consideration has been given, destroying 
the prosperity of families, and generally making an instrument of tyranny out of 
the Hindu law. Since the Hindu Women’s Rights to Property Act, 1937, they say, 

there is no justification for giving the widow such extraordinary means of self- 
` protection, and these ex post facto nullifications of transactions which were entered 
into bona fide, or of expectations which were founded upon every reasonable antici- 
pation, are iniquitous. The knowledge that the power of the widow is often used 
vindictively tends to support this argument. It would, as a legal argument, have 
little force, were it not for the fact that numerous judicial decisions are really based 
upon it, from the extreme example in Mysore of Venkatiah v. Kalyanamma® (which 
is probably no longer good law) to the typical Bombay examples of Bhimajs Krishna- 
rao v. Hanmanirao Vinayak* and Jivaji Annaji v. Hanmant Ramchandra’ On 
the one hand it is argued that the adopted son is entitled only to recover the property 
of his father, which is substantially what is settled to be the scope of his entitlement 


lẹ Sale of Goods Aot, 1893 (56 & 57 Vict. 
o. 71), s. 22; see also s. 23, where votdabls has 
a special sense: ef. Indian Sale of Goods Act, 
1930 (Aot ITT of 1930), s. 20; ibid, s. 27. noy 
of necessity and the special powers of pledgees, 
distrainors, the Official ceiver or Official 
Assignee, eto., are instances where the rights 
of the owner are infringed because of his own 
incapaciééy, negligence or implied authority. 
In any case all these exceptions to the maxim 
Nemo dat quod non et are well-known, 
an® it would be dangerous to extend their 
bounds without very good reason. 

2 (1958) 56 Bom. L. R. 252. 

2a Vivian Bose J., said in Udhao v. 
Bhaskar, [1946] Nag. 425 at p. 427: 


«Itis one thing to call in aid fictional 
hypotheses which have no basis in fact in 
order to bolster up logically irrational oon- 
cepts which have been handed down from 
primitive and more simple times and apply 
thəm to persons who have been born into 
the Hindu fold and are governed by its rules. 
It is quite another to carry them Over 80 38 
to affeot those who are not Hindus and who 
ayo not subject to its laws and apply them in 
the present day with its throbbing urge for 
freedom of all kinds.”’ 

3 arts A. I. R. Mysore 92, F. B. 

4 (1949) 52 Bom. L. R. 290. 

5 (1849) 52 Bom. L. R. 597, F- B. 


The property in the 
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under the leading caso of Srinivas v. Narayan’ in the Supreme Court; on the other 
ehand it is claimed that whatever is owned as separate property—as in Dattu’s case— 
and alienated by the owner as such cannot be recovered by an adopted son under 
a dictum in the Privy Council case of Krishnamurthi Ayyar v. Krishnamurthi Ayyar.” 
The Privy Council in Anant Bhikappa Patil v. Shankar Ramchandra Patil® seemed 
to put an obstacle in the way of this argument but, it is claimed, that case has been 
dealt a shrewd blow in Srinivas. v. Narayan and can be distinguished on facts, 

The rule which the present writer prefers, namely that the property of Ramchandra 
will always be available for his adoptive grandson, whether it devolves from the heir 
-who originally took it to his own heir or survivor, or whether it passes from him by 
conveyance tnter vivos (subject to exceptions—see below) or by disposition by will, 
and that the number of holders who intervene between the holder at the time of 
suit and the original propositus is utterly irrelevant, was accepted by Bhagwati 
aad Dixit JJ., in Hanamantrao Bajerao v. Madhavrao** and by Bavdekar J., in 
‘Yellappagauda Basangouda v. Krishtagouda Sheshangouda.8> It was rejected in 
Ramchandra Canmant’s cass, by the full bench, who thus refused to accept the logical 
view. Their practical motives for so doing have already been adumbrated above: 
the techfiical aspects of the matter have still to be investigated. 

It is of interest that the.only Privy Council case considered by the full bench was 
Anant Bhikappa Patil v. Shankar Ramchandra Patil.. The learned Judges referred 
to Srinivas v. Narayan,!° which is indeed the leading case on the subject, and their 
decision, which claims to be based in part upon that Supreme Court decision, confining 
Anant v. Shankar to its own specific facts, is really an attempt to apply Srinivas 
v. Narayan to a situation which is, it is admitted by all parties, entirely distinct 
from that which was directly dealt with by the Supreme Court. The distinction 
is worthy of attention. Divesting might operate (on the father’s side) in three ways : 
(t) when the heir (or successor in title of an heir) rf a sole Surviving coparcener is 
sued by an adopted son (or grandson or great-prandson) of a predeceased coparcener ; 
(s+) when the plaintiff in similar circumstances is the adopted son (etc.) of the solo 
surviving coparcener himself (as in our present case) or (id) when the plaintiff claims 
to’ divest property which passed from some collateral to another person, but whioh 
would have passed to him had he really been a son of his adoptive father on the 
day when his adoptive father died. Srinivas v. Narayan was concerned with the 
third and last situation, and denied the right of the adopted son to divest property 
other than that appertaining to his adoptive father; in other words the fictional 
relation back did not operate so as to affect the devolution of the property of persons 
other than the adoptive ancestor. Of course the Supreme Court did not pronounce 
in detail on who could be the adoptive ancestor : whether the word “father” must be 
taken as illustrative or not was not mentioned, but all will agree that it must so be 
taken. And the said Court did not concern itself to explain in what ways exactly 
the property of the ancestor might be recovered and from whose hands. But then 
that question did not concern it. It was concerned to deny collateral divesting, 
in the sense that the property claimed must have belonged to a paternal lineal ancestor 
and not a collateral. This is the topic dealt with in Bhubaneshwari Debi v. Nilkomul 
Lahiri Jivaji Annaji v. Hanmant Ramchandra 12 "Dattatraya Govind v. Vaman 
Ramkrishna 5 Raju v. Lakshmi Ammal, Shanmugavativelu v. Kuppuswamy 
Pillai; and finally (in Pakistan) Joy Kumar v. Sitanath!! and Srinivas v. Narayan 
has merely placed the coping stone upon that structure. l 

Betore we turn to the Privy Council cases and other authorities depending from 
them, which support the view contended for in this: article (and negatived 


6 [1954] A. I. R. 8. C, 379, s. o. [1954] 9 (1943) L. R. 70 I. A. 232, s. o. 46 Bom. 
1M. L. J. 630, 5. o. 57 Bom. L. R. 678. L.R. E l ' 


7 (1927) 29 Bom. L. R. 969, P. 0. 10 [1954] A.I. R.8.G. 379, 8.0. ÈY Bom. 
8 (1943) L.R.70I. A. 232,5.¢.46 Bont L.R. 673. e i z 
L. R.I 11 (1885) L.R.12T. A. 137. 6 


8a (1952) F. A. 161 of 1949, decided by 12 (1949) 52 Bom..L. R. 527, F. B. 


Bhagwati and Dixit. JJ., on July 3, 1952 13 (1949) 652 Bom. L. R. 283 
(Unrep.). kg 14 [1054] 1M. 1. J. 684. 

X 8b (1952) Se A. 395 of 1949, decided b 15 [1954] 2M.L. J. 220. 
Bevdokar J., on September 11, 1949 (Unrep.). 16 [1951] P. L. R. 1 Dacos 728. ` 
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by the full bench in Bombay), it might be sonventent to refer to the 
attitude adopted outside Bombay on this delicate point of the position 
of the heir’s heir. Bombay itself does not deny the right of the adopted son 
to divest the property in the hands of the heir, but now denies the right 
of divesting when the property has passed to the heir’s heir. In Chundrachoor Deo 
V. Bibbutebushan Deva we find Meredith J., speaking as follows!8 :— 


“... It would be quite a different thing to say (and in my view their Lordships 
jin Amarendra’s case—see below] never contemplated that it should bo said) that the adopted 
boy will date back not only as his father’s son but as second cousin or grand-nephew to some 
other person. ‘The fiction of dating back is only for the purpose of continuing the line and con- 
ferring spiritual benefit upon the father and to a lesser extent! upon the family ancestors. It 
is not @ fiction which itis either necessary or desirable to adopt for all purpeses. The son becomes 
a son for all purposes.... Having dated back by flotion for the purpose of continuing the line 
and conferring the spiritual benefit, the son takes in return the property which his father was 
possessed of at the time of his death, and if that property has tn the meanwhile passed to eoms one 
alse by inheritance, he will necessarily divest that person. If the property has in the npsanwhtle passed 
to same ons who has in turn been succesded by some one else, that third person will also be divested, 
because any ons who takes the property of the father takes tt provisionally and subject to ehao risk of 
defeasance should adoption take place.” 


It is submitted that this statement from Nagpur is perfectly correct; itis exactly 
what was feared in the last century when divesting itself hung in the balance*®® and 
indeed has been recently firmly endorsed in a dictum from Madras. In Raju v. 
Lakshmi Ammal™ Satyanarayana Rao and Rajagopalan JJ., emphasise that the 
title taken by the heir of the adoptive father is a provisional tiile, and that this is 
why there is no offence against the principle that an inheritance can never hang in 
abeyance. They say: 


“These two decisions (Amarendra’s and Vtjayasingji’s oases) of the highest authority as well 
as the decisionin Pratap Stngh’s case, in our opinion, not only define the limits on the power of 
® widow to make an adoption even though the estate was not vested in her but in some other 
person, who took it by succession, survivorship or reverter, but also establish on the line theory, 
if one may use that expression, the adopted son would gat the property belonging to the line in 
whososver’s hand it might be at the ime of adoptton...The intermediate vesting of the property 
is treated a3 provisional, and the emergence of an adopted son with a superior title divests the 
estate.” 

There is, therefore, respectable judicial authority of recent date to support the view 
adopted by the learned Bombay Judges whose decisions (unreported) were overruled 
by the full bench. To make their position still more dificult we have a most explicit 
passage in the judgment of the Supreme Court in Srinivas v. Narayan™. Dealing 
with the suggestion that it would not be inequitable to allow an adopted son to 
divest a collateral who had inherited the property from a collateral, the Supreme 
Court says:*4 

“Thus transferees from limited owners, whether they be widows of coparceners in a joint 
family, are amply protested (when an alienation is made, since an alienation binding on the 
estate will bind the adoptee or the reversioner as the oase may be). But no such safeguard 
exists in respect of property inhezited from a collateral, because if the adopted gon is entitled 


17 (1940) 23 Pat. 763. 

18 Atp. 853. 

19 It is submitted that this distinction is 
unfounded. 

20 In Kally Prosonno Ghose v. Gocool 
Chunder Mitter, (1877) I. L.R.2 Cal. 295, 
Mitter J., said (at pp. 303-4): 

“This being so, the plaintiff cannot succeed 
in this case, unless he oan establish that, on 
his ad@ption, the ownership of these properties 
was divested from the sperson who had suc- 

eded to them upon the death of Bindadebee, 
and vested in himself. If this proposition could 
be established, it would lead in many cases to 
very miscshievous and inconvenient results. 
There is no limitation of time within which a 
Hindu widow is bound to exercise the right of 


adoption and there might be cases not of un- 
frequent ocsurrence, in which persons right- 
fully succeeding to properties as heirs might, 
after a long lapse of time, be suddenly called 
apon to relinquish their possession in favour 
of a person adopted into the family of the 
last owner many many years after the death 
of the latter. A proposition so startling as 
this ought to be established by the olearest 
possible authority.” This was forthcoming 
evithin a half century. 

21 [1954] 1M. L. J. 664. 

22 At p. 659. 

23 [1964] A.I.R.8.C. 379, s. o. [1954] 
1 M. L. J. 680, 5.0. 57 Bom. L. R. 878. 

24 At p. 842 of the M. $. J. report. 


5 
6 

on the theory of relation baok to divest that property, the position of the mesne holder would be 
that of an owner possessing a title defeasible on adoption, and the result of such adoption must 
be to extinguish that title and that of all persons claiming under him. The altenees from him would 
havs no protection, as there would be no question of supporting the alienations on the ground of 
necessity or benefit. And if the adoption takes placa long after the suocesston to the collateral had 
opened... and the property might have meanwhile changed hands several times, the title of the pur- 
chasers would be liable to be disturbed quite a long time afisr the alt jons.” 
This distressing result they reject in the case of an adopted son claiming to oust 
the heir of a collateral, but they do not suggest that this is not the normal situation 
where the adopted son claims to oust possessors of the property of his lineal ancestor. 
Though a dictum this expression of opinion, when read with expressions in connection 
with the closely axalogous case of transferees from a woman holding a limited 
estate," deserves the highest respect, and, since it is quite consonant with common 
sense,”° it is surprising that it was not able to weigh more heavily with the Bombay 
full bench. 

So far as jedicial authority goes, the story really starts with Amarendra M ansingh 
v. Sanatan Singh,” since before that decision in the Privy Council there was con- 
siderabl® doubt whether adoptions,could be made at all if the effect would be to 
divest property which had vested in anyone other than the adopting widow. Neither 
in Amarendra’s case, however, nor in any other Privy Council case, was the property 
in question in the hands of an heir of the collateral inheriting it, the said collateral 
having died before the date of the adoption. It is our concern to see whether, after 
all, it makes any difference in principle whether the inheriting collateral dies before 
or after the‘date of the adoption. 

In Amarendra’s case the property in question was claimed by a somewhat remote 
collateral on the ground that it had passed to him by succession on the death of the 
holder, Bibhudendra. Bibhudendra died leaving no issue or widow, but only his 
mother, who was incapable of inheriting the property because it was an impartible 
estate. Shortly after Bibhudendra’s death his mother adopted Amarendra. It 
was held that this adoption divested the collateral. The true meaning of the Privy 
Council decision. is not really in doubt. In the first place it was confirmed that the 
adoption related back so as to divest titles that had passed (provisionally) on the 
death of the last male holder; secondly it was confirmed that a widow could adopt 
to her deceased husband notwit ing that the legal effect would be the divesting 
of property-rights other than her own: but thirdly, and most important, it was 
shown that divesting is based solely upon the doctrine that the religious justification 
for the fiction of adoption must be given its full secular, legal, effect. When Indumati, 
the mother of the last male holder, adopted to her long deceased husband, Brajendra, 
she created a brother for Bibhudendra, so that when Bibhudendra died he died not 
merely leaving a brother, who was a nearer heir than the collateral claimant, but 
` & person having a birth-right in ancestral property, a coparcener with the deceased 
adoptive father at the time of his death and a coparcener with Bibhudendra when 
he died. The impartible estate was ancestral pro and thus would pass to the 
younger brother not by succession but by survivo ip. Amarendra successfully 
withstood the claim of the collateral because he represented, in terms of the birth- 
right, the line of his adoptive father, and thus his potential right to the pro 
was not really derived collaterally from his brother but lineally from the 
paternal ancestors. On the death of the sole surviving coparcener the fictional 
coparcener stepped in, claimed that the former sole surviving coparcener was not 
really “sole surviving” after all, and took up the ancestral property. 


25. An alienee from one who has either 
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taken an improper alienation from a woman 
holding subject to the woman’s limited estate 
or by adverse possession to her has acqui d a 
goo title against her so long as she does not 

ie, forfeit or surrender, is himself divested 
when she does die, forfeit or surrender and the 
reversioner prosecutes his olaim. Reference 
may be made tg Kali Shanker Das v. Dhirendra 
Nath, [1954] “A.I. R. 8.C. 505; Natvarlal 
Punjabhai v. Dadubhat, (1953) 56 Bom. L. R. 


447, B. 0. [1954] A. I. R.S. C. 61; Dodda Subba- 
reddi v. G. Govindareddt, [1955] A.I. R. 
Andhra 49; Suppan Ambalagaran v. Neslame- 
gam, [1955] 1 M. L. J. 409. 

26 Since if adoftion is to have any effect 
at ellit ought not to depend upon the chéhoe 
treatment which the property receives at the 
hands of those who have en it subject to 
the possibility of the adoption. 

27 (1933) L.R. 60 I.A. 242, s.o. 35 
Bom. L. R. 859, 
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That this is the correct interpretation of.the matter is clear when we examine the 
much discussed Privy Council decision in Anant v. Shankar, which is the next but one 
in the series. We must, however, pause to examine Vijaysingji v. Shiveangjt,* 
which was very similar to Amarendra’s case. Chandrasangji died in 1899 leaving a 
widow but only one son, who, after inheriting the ancestral impartible estate, was 
given in adoption into another family. According to the then prevailing (perverse) 
Bombay view it was thought that upon his adoption he lost all right and title to the 
estate which he had inherited. The Privy Council took care not to express an 
opinion upon this point. They adjudicated, however, upon the claims of one 
Shivsangji, the son of a half-brother of Chandrasangji, named Bhimsangji, who 
claimed to have inherited the impartible estate upon the adoption of Chhatraaingji, 
the only son and heir of his brother. Bhimsangji died in 1926 shortly after he 
instituted his suit, and, upon the assumption that he might succeed, the Court 
brought upon the record as his legal representative his son Shivsangji, and the réal 
fight from the Court of the Subordinate Judge to the Privy Council was between the 
heir of an heir and the adopted son of Chandrasangji.®%® The only distinguishing 
fact between this case and our full bench case is that the adoption made by [handra- 
gangji’s widow took place before the collateral claimant’s death and not afterwards : 
otherwise the full bench decision could not have been given as it was. The widow 
adopted Mansangji to Chandrasangji and the Privy Council, following their earlier 
decision in Amarendra’s case, held that the adoption divested Bhimsangji (assuming 
that Chhatrasingji did not take the estate away with him after his own adoption), 
since the line of the father was properly prolonged by the widow, tho father died 
jeaving (in law) two sons, coparceners with himself in the ancestral estate, and the 
giving in adoption ofthe eldest son left the adopted son, Mansangji, the representative 
of the father’s line and the owner of the ancestral estate. Hence Bhimsangji had 
not a shadow of title to the estate, Shivsangji inherited none of it from Bhimsangiji, 
and the original plaintiff lost his case. 

The matter is even clearer in that part of the decision in Anant v. Shankar® which 
was kept undisturbed in Srinivas v. Narayan*! and which is closely similar to the 
decisions in Amarendra’s and Vijaysingjt’s cases. There the sole surviving copar- 
cener was Keshav, who died leaving neither widow nor issue. His property, which 
had been ancestral property, could not pass to the mother, Gangabai, because it 
was watan property and had to descend to the nearest male heir—a situation some- 
what similar to that in Amarendra’s case. It passed therefore to Shankar, who was 
a father’s father’s father’s son’s son’s son. As in our full bench case, the lines had 
been separate for some time. Shankar purported to take by inheritance and not 
by survivorship, as did Bhimsangji in Vijaysangj+’s case. The Privy Council would 
not allow that title could vest permanently in Shankar. Keshav was the sole 
surviving coparcener, the family property vested in him ; had the widow of a pre- 
deceased coparcenar adopted during Keshav’s lifetime Keshav’s interest would 
have been qualified thereby; now that his mother had adopted Anant, Bhikappa, 
Keshav’s father must be held to have died with two sons, and Anant of course took 
by survivorship the family property. How the Privy Council came to decide that 
Anant should also divest Shankar of Keshav’s separate properties is not ao difficult 
to understand, since, besides being a surviving coparcener in law Anant was a nearer 
heir than Shankar. But that topic has been disposed of by the Supreme Court in a 
different manner, and need not be discussed here. It remains to quote the. view of 
Gajendragadkar and Vyas JJ., expressed in Ramchaandra Shrinivas v. Ramkrishna.32 
They say:33 

“In other words, Anant’s claim to the properties was decreed not on the ground that 
ho was a preferential heir of Keshav, but on the ground that he was entitled to the properties 


d 

28 (1935) 37 Bom. L.R. 662, P.C. s.o. (80 (1943) L. R. 70I. A. 232, s.o. 46 Bom. 

[1935] A. È R. r. 0.95. This oase was follow- L. R.I. 

ed® along with Amarendra’s oase in Mst. 31 [1954] A.I. R.B. 0O. 379, 5. o. [1954] 

Draupadi v. Vikram, [1039] Nag. 88, where 1 M.L. J. 630. 

& long and interesting explanation of the ratto $2 (1851) 54 Bom. L. R. 636, 

of divesting is given. 33. Atp. 642. The same view is expressed 
29 See Bat Kesarba v. Shiveangjs [1932] in Madras in Raju v, Laleshint Ammal (Cit 

A. I. R. Bom. 654, 8. 0. 34 Bom. L. R. 1882. Supra), 
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by survivorship. Thus, ini our opinion, thé effect of this decision is that though by the death 
eof the sole surviving coparcener the caparcenary may appear to have been terminated, such 
termination is not offective or complete go long as there is any potential mother in the joint family.” 
In Neelangouda Limbangouda v. Ujjangouda* the Privy Council were satisfied to 
follow their former decision in Anant v. Shankar. Once again the adpotive mother 
happened to be the mother of the sole surviving coparcener but a subsequent adop- 
tion by the widow of predeceased coparcener was effective to divest a portion of the 
joint family property which vested in the first adoptee. A and B were joint with 
A’s son C. $ died in 1903 leaving a widow, W1. A then died leaving C as the 
solo surviving coparcener. On C’s death A’s widow, W2, adopted D, who for the 
next 28 years was the sole male representative of the family. When W1 adopted 
Neelangouda in: 1996, the Privy Council allowed him to take an interest by birth in 
the joint family property and to realise the presumptive half which had belonged 
tð his adoptive father, who died 33 years before. The fact that the position of 
Bole iving coparcener had passed to A, to C, and finally to D in order was not 
considered if any way prejudicial to Neelangouda’s claims. This is only natural 
since the key to the adopted son’s right to divest property is his birth-right in the 
joint family estate, into whosoever hands it might come. 

We may now turn to the facts once more in our full bench case. The claimant is 
Ramchandra Hanmant, who seeks to divest the property which his grandfather 
Ramchandra held, after his father Hanmant died, as sole surviving coparcener, out 
of the hands of Balaji Dattu, the heir’s heir. The full bench admit without hesitation 
that if the property had still been in the hands of Dattu, it would have been divested 
by the adoption. But since it has passed by succession.to Balaji Dattu, it is, they 
have decided, beyond Ramchandra Hanmant’s reach. On principle this seems 
wrong. The birth-right of Ramchandra Hanmant in his grandfather’s property, a 
birth-right which he enjoyed in law some time before his grandfather’s death, cannot 
be defeated merely because the holder, whose title would have been disturbed by 
the adoption happens to have died. Joint family property has found its way into 
the hands of a mere possessor, Dattu, whose title cannot be perfected merely by his 
death. We know that the law of limitation cannot save the holder, since the right 
of the adopted son to sue for possession arises only on his adoption. And there is 
no authority for the view that by the mere act of dying the holder under a voidable 
and provisional title can give to his successor a better title than he had. It is an 
extraordinary proposition, and would have been impossible had Vijaysingji’s case 
been one where the claim had been that of Shivsangji and not that of Bhimsangji. 
Is: there a vital distinction between the situation where the adoption is made before 
the death of the heir and one where it is made afterwards ? How can the chance 
act of the heir affect the birth-right of the adopted son? Let us see how the full 
bench expound their view. 


- They approach the matter not from Ramchandra’s but from Balaji Dattu’s 
standpoint. In the words of Chagla 0.J.,%5 l 

“le. Dattu inherited this property subjeot to defeasance, the defeasance coming into opera 
tion in the event of the potential mother Bitabai adopting aon into the family of Ramchandra. 
But it is equally well-settled that subject to this defeasance Dattu had an absolute interest in 
the property whioh he inherited. He was the full owner of the property, he could deal with that 
propérty as his own, and it would be erroneous to suggest that Dattu bad only a qualified 
interest in this porperty.”” 

' Here is the fatal mistake, which the learned Chief Justice immediately carries forward 
to its (it is submitted) incorrect conclusion. 

“AB, an absolute owner he could alienate the property and the alienation would be 
binding upon any son adopted subsequent to the alienation.” (p. 496) 
Equally misleading is the subsequent semark : 7 

“It'oánnot bò said that quae the estate of Dattu the plaintiff is an heir preferential to Bajaji, 
and really what the plaintiff is claiming is to displace Balaji and to contend that he is the heir 
of Dattu.” (p. 496) : 


34 (1948) $0 Bom. L. R. 682, P. C., a. © 36 At p. 496 of the report, 
[1948] A. I. R. P. O. 165. i 
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This of course is quite untrue. With the utmost respect to the learned Judges, 
it must be pointed out that although in practice Ramchandra’s claim amounts to 
something like that, in law Ramchandra is not seeking to succeed in preference to 
Balaji; he claims to enjoy his birth-right in his father’s ancestral property, which 
Dattu and after him Balaji Dattu have been holding without title. The mistake 
arises, aS we shall see, from the notion that Dattu was an absolute owner of the 
property. He was not. He was a mere possessor, entitled to enjoy it until either a 
son was adopted to the deceased owner or all the joint family’s widows were dead 
and the possibility of adoption was ended for ever. Then, and then only, he would 
become absolute owner. 

Tho correct point of view was, it seems, urged by Mr. Albal. He contended that 
the limitation attached to the property itself, and that it attached as much in the 
hands of Balaji as it did in the hands of Dattu. The learned Chief Justice continues,’ 

“...Now, if that were the true prinoiple, then itis difficult to understand why that limita- 
tion should not attach to (the) property even if Dattu alienated the property. a 
Mir. Albal, if his arguments are correctly represented in the judgment, seems to 
have conceded that in Dattu’s hands the property was capable of being abienated 
#0 as to bind the adopted son by reason of equities in the alienees’ favour. In his 
way stood the unfortunate Bombay decisions which, as the Chief Justice points out, 
allow gifts and testamentary dispositions of the holder to bind the adopted son, and 
Mr. Albal does not seem to have pressed upon the full bench the authorities which 
render this situation unsatisfactory. To this we must return presently. The Chief 
Justice resumes his argument as follows: once it is accepted that Dattu held the 
property as full owner, Balaji cannot be said tohave inherited it subject to limitations; 
‘the possibility of there being a defeasance only continued so long as Dattu was 
alive ” ; Balaji inherited from Dattu, not Ramchandra, the sole surviving coparcener, 
and therefore the words in Anant v. Shankar which tell us that a title “based merely 
on inheritance from the last surviving coparcener” will be divested by an adoption 
in the joint family?’ cannot apply to this situation. Hence both on principle and 
authority Balaji cannot be disturbed in possession. The full bench considered that 
Anant v. Shankar could not be extended so as to cover these facts. The legal fiction 
should not be extended so far, since it is very necessary that titles to property 
should be secure. 

To reply to the full bench’s reasoning, we must first note that the Privy Council 
decisions, including Anant v. Shankar, insist that the adopted son must take his 
father’s property as representative of his father’s line. This is fully accepted by 
the Supreme Court in Srinivas v. Narayan. It is submitted that it is incorrect to 
confine the principle to instances where the adoption took place after the firat heir 
to the family property died, and his own heir succeeded. It is clear from dicta 
in numerous cases that where the title is faulty, successors in title take subject to 
those faults, and that a whole string of titles may have to be divested. The authori- 
ties make it plain that the adopted son’s rights, as a coparcener at all events, have 
precedence over any inheritance-rights, which come about only where survivorship 
has been put an end to by the death of the last widow competent.to adopt. It is 
worth while remembering that the Pee that he who has not himself inherited 
what he claims to have inherited, because of a fault in his title, cannot pass any 
title to his heir by intestate succession was taken quite for granted by Hindu jurists, 
and our leading authority, the Mitakshara, spends valuable on & consideration 
whether title can be acquired by ways not contemplated in the shasira, a discussion 
which would have been useless—as the learned author himself says”—if the sons 
and others could have inherited what was not their ancestor’s own property. 

We must, however, deal with the alleged rule that the holder can make alienations 
binding tpon the adopted son. The Chief J usfice said :40 

“But this Court: has now held that if Dattu made a gift of the property whioh he inherited 
from*Ramohandra or if he made a will with regard to that property, both the gift and the testa- 


36 At p. 496. 39 Msttakshara (Colebrooke), I, i. 18. 
37 At p. 8 of the Bom. L. R. Report. 40 On pp. 496-7. bd 
88 [1954] A.I. R.8. 0. 879. i 
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mentary disposition would be binding upon the plaintiff. It cannot be suggested that there is 

. any higher equity in favour of a donee or a legatee than there is in favour of Dattu’s heir.” 
There is a misunderstanding latent behind this conception. It js unfortunately true 
that the Bombay High Court has committed itself to incorrect decisions on this 
subject. But even in Bombay the true position is not without its champions. It 
is submitted that 

(2) when a Hindu becomes a sole surviving coparcener, while a widow of a pre- 
deceased coparcener, who was joint with him at his death, remains alive; and 

(41) when a Hindu succeeds to the property of a Hindu male who dies leaving a 
widow or a predeceased son’s widow or the widow of a predeceased son of a predeceased e 
Bon, 
he takes a voidablt title in the property which has provisionally vested in him, and 
he cannot make an alienation which will be binding upon the adopted son, should 
one subsequently be adopted, unless it is an alienation which would be sage 
upon the adopted son had he really been alive at the time of his father’s death an 
had the property been in the care of the holder. Thus, in the first instance, the 
sole suyyiving coparcener is as much limited in his effective power of alienation as 
ordinary coparceners. The alienes must enquire whether there is family necessity, 
for the alienation. Ifthe holder alienates for the benefit of the family as contempla- 
ted in Mitakshara Ii 27-9 as interpreted in Hunooman Persaud’s case“ or cases in that 
line, then the adopted child will be bound. If the alienation is to pay the debts 
of the male ancestor which would be binding upon the adoptee under the pious 
obligation, he is bound. If the alienation is to secure the performance of some 
conventional duty recognised as dharma within the authorities, such as, in Madras, 
the conveyance of land to a son-in-law, he is bound. A gift without necessity or 
benefit to the family, or a testamentary disposition must be voidable at the option 
of the adopted son. Here we have a working definition of the phrase “lawful aliena- 
tions’ which crops up so often in the oases.42 There can be no ‘lawful alienation” 
in this sense unless it is Justified under joint family law. The matter is made perfectly 
clear in Srintvas v. Narayan (see quotation above), and in numerous cases the correct 
law has been applied. In Ramchandra Shrinivas v. Ramkrishna® a division bench 
of the Bombay High Court refused to allow alienations by a father to stand, when 
he had alienated his share of joint family property gratuitously to his daughter 
and others. He had separated from one son simultaneously with an adoption to 
a deceased son of his who had died joint with him. Even his testamentary disposi- 
tions were upset, since what had appeared to be his absolute property was made 
joint family property once again when the partition was reopened upon the adoption. 
The classic example of the ing of a partition upon an adoption was Gurupadappa 
Basappa v. Karishiddappa,“* which, though objectionable in another respect, was 
correct in indicating thatif need had arisen all the alienations made by the hetrs of the 
separating brothers, who partitioned the property after the death of the brother to 
whom the adoption was subsequently made, would have been invalid in the sense 
that no title would have passed, and the alienees would have been dispossessed. 
The only alienations which are binding on the adopted son, it was pointed out 
at length, are those which are binding for joint family purposes, e.g. maintenance 
and payment of the untainted debts of the father, ete. 

Whence, then, came the notion that the holder was free to burden the adopted 
son with any and every alienation ? We find the so-called principle enshrined in 
Vishnu Pandu v. Mahadu Baburao, where the expressions might be merely per 
tncurium, though they are several times repeated; we are told that, where an adop- 
tion was made to the eldest son ofafamily which consisted of two sons and adaughter 
and their mother the latter of whom inherited and passed on to the daughter absolute- 
ly the property of the last son to die—property which was in fact the joint family 

. property in the hands of a sole surviving coparcener—thé adopted son (Mahadu) 


41 (1856) 6 M. I. A. 393. 43 (1951) 54 Bom. L. R. 636. e 
42 Sankaralingam v. Veluchami Pillat 44 (1963) 56 Bom. L. R. 252, 
[1942] 2 M.eL. J. 678, s.o. [1943] Mad. 45 (1950) 52 Bom. L. R. 599,8.0.[1961} » 
309 (F. B.). A. I. R. Bom. 170. 
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could divest her (Dhondubai). Their Lordships say:46 
“It must, therefore, be held that the plaintiff was entitled on his adoption to take all ° 

such properties as were in the hands of Dhondubai, subject, however, to such alienations as 

had been lawfully effected either by Anna or Bayaja (the sole surviving coparcener’s mother) 

or by Dhondubai.”’ 

The alienees are quite safe. 


- “|.They acquired an estate which was not defeasible at the instance of a son adopted by 
a widow of the joint family to which Anna belonged.’”’ 


It is possible that, if the quality of the alienations had been examined, they would 
have been found to be justified, but we are left in the dark. As for unjustified 
alienations there is no doubt but that Bhimaji Krishnarao v. Hanmantrao Vinayak*® 
allows them to bind an adopted son; alienations by will are a held binding 
in Narayan Ramkrishna v. Padmanabh? and Vithalbhai Gokalbhai v. Shivabhai’? 
in Bombay, Udhao v. Bhaskar’! in Nagpur and Veeranna v. Sayamma®? in Madras. 
Dashi Kantha v. Promode Chandra® in Calcutta may also be referred to fpr the point 
of view in question. These cases have been criticised already in (1953) 55 Bombay 
Law Reporter 7 and following. The origin of the mistaken view seems tosbe the 
<infortunately misleading expression of opinion delivered in the Privy Council in 
Krishnamurthi Ayyar v. Krishnamurthi Ayyar.+ That was a case where the matter 
in issue was the adoptive father’s power to alienate by will away from his adopted 
son. What was under consideration throughout was the power of the adoptive father, 
who adopts a son during his lifetime, to make dispositions of his property. There 
is more than a suspicion in the minds of those who read the report that Viscount 
Dunedin did not bear clearly enough in mind that the legal effects of an adoption 
when made by a widow relate back to the father’s death. Of course he was not dealing 
with any such situation, but his words have been used repeatedly asif they were 
intended to be literally applied in both types of situation, and had he been more 
cautious the incorrect decisions in Bombay, Nagpur and Madras could possibly 
have been avoided. His words are, ` 
“Whon a disposition is made intra vivos by one who has full power over property under which 
a portion of that property is oarried away, it is clear that no rights of a son who is subsequently 
adopted can affect that portion which is disposed of. The same is true when the disposition is 
by will and the adoption is subsequently made by a widow who has been given power to’ adopt. 
For the will speaks as at the death of the testator, and the property is carried away before the 
adoption takes place:” 
Of course, what he really means to say is that, where a boy is adopted by a man 
who has disposed previously of property over which he had full power of disposi- 
tion (even H it was ancestral in character and had formerly been joint) that boy has 
no right to dispute the alienation. And where a boy is adopted by a widow his 
rights did not affect the rights of ange REE that the adoption takes effect 
after the death : but this, of course, is no longer tenable, and Lord Dunedin’s notion, 
‘though perforce followed in India, was out-of-date when he gave it utterance. The 


xfitx part of the statement is of course unexceptionable, and the distinction must be 


in mind. Where the owner is one who has full power, which Dattu in our 
haa not, he can make alien&tions which an adopted son cannot question: such 

er is the adoptive father himself and no one else.55 Such was the decision 
sinamurths’s case, and that is the limit to which we are obliged to apply it. 
busin Ramchandra Hanmant v. Balaji Dattu, the heir, Dattu, took a provisional 
e-(in the language of the Madras Judges) or a voidable title. He had no full power 


@= At p. 604 of the Bom. L. Report. L. R. 969. 
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question. by the boy adopted by sole surviving 
coparcener’s mother, but this is specifically 


. 425. 
_ -~52® (1928) LE R6? Mad. 398. (though wrongly) denied in Anant v. Shankar 


e 53 [1932] A.I. R. Cal. 600. One may as noted by Ohagla ©. J. in Narayan 
also see Rant Lalita v. Vizianagaram, (1953) Ramkrishna v. Padmanabh (1950) 52 Bom. 
66 M. L. W. 231. L. R. 313. See ‘Further Note.’ © 

54. (1927) L. R. 54 I.A. 248, s.c. 29 Bom. 56 (1955) 57 Bom. L. R. 491, F. B. 
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over the property, and his alienations, except they were for binding purposes, would 
*not affect Ramchandra Hanmant. The Bombay decisions allowing unauthorised 
alienations to bind an adopted son (except where made by his adoptive father as 
sole surviving coparcener) are unreliable and ought to be disapproved by the Supreme 
Court. Thus Ramchandra Hanmant ought to have obtained his decree, and it is 
hoped that when this full bench decision comes before the Supreme Court the matter 
will be put straight. 
We are now in a position to sum up the right of divesting. An adoption divests, 
where a widow adopts lawfully, 
- (i) @ half share in the interest of her deceased husband held by thé der e 
the Hindu Women’s Rights to Property Aob, 1937; gen eS Petes ys x 
(ii) the separate property of his adoptive father, grandfather. of great. Tandfather 
tp the extent of a half {or appropriate fraction) if the Adoptive mother ‘has inherited i 
it under that Aot or the grandmother or a great-grg@hdiother’ as the cäse may be.- 
ing! pal; ‘ng.tiatter ‘in whose 









If any. otha person has inherited it, the divesting’ ib- to 
hands the property may be at the time of suit, prov fs ed 
(iii) @the share of the adoptive father, etc., in jo 


has been taken by-survivorship by his coparceners, intery jer" € property~ 
may have come; and Sama IKA) 

(iv) the joint family property held by the father, etc., as sole ving 
cener, where this has passed by succession to heirs, into whatever hands the property 
may have passed. 
Note :the only property exempt from this divesting is that which has been alienated 
for binding purposes: i.e., if the adoptive father were joint with the holder at the 
time of his death, purposes which would have been binding on the father if he had 
lived until the moment of the adoption;‘or, if the adoptive father were not joint, 
then merely for the payment of the father’s untainted debts, the maintenance of his 
widow or others dependant upon him, or small religious donations conducive to his 
spiritual welfare. The maintenance of the holder might be urged as a lawful and 
binding purpose, but this is not strictly true. Where the holder and the adoptive 
father, etc., were not joint the holder has only a voidable title to draw benefits from 
the property inherited provisionally by him; but since mesne profits will not be 
decreed against him, he is in practice sure of being able to keep the income, subject 
to the rights of those, if any, who are entitled to be maintained out of the estate in 
the normal way. i 

This is the limit of divesting as established. The Bombay full bench case would 
attempt to fasten another limitation upon it. Itis submitted that this is unsuccessful, 
When the Adoption Part of the Hindu Code becomes law all this will pass away, to 
the hearty relief of the Hindu public. Until this happens, we should keep to the 
straight course which the technique demands of us. 


EURTHER Note on DIvESTING AND “LAWFUL ALIBNATIONS:” 
THE CASE OF Narayan Bhaguantrao v. Namdeo Balobarao. 


_ Two of the problems discussed in the foregoing Article arose in an acute form in 
Narayan v. Namdeo™, a case in which a division bench of the Nagpur High Court 
(Mangalmurti and P.P. Deo JJ.) committed themselves, apparently unconsciously, 
to a strange self-contradicting judgment. 

A joint family consisted of three brothers, Bhagwantrao, Balobarao and Parwatrao, 
The eldest died in 1908 leaving a widow, whom we shall call W1; the third, Parwatrao, 
died in 1918 leaving a widow, W2; and when the middle brother, Balobarao, died in 
194] he left two sons, a major named Namdeorao, the first defendant in this case, 
and Shankarrao, a minor, who was the second defendant. In 1938, when*the only 
coparceners were himself and his twé sons, Balobarao alienated some of the joint 
family pro —it was held—for purposes binding upon the coparcenary bod# as — 
æ whole. After his death, however, his eldest son, Namdeorao, acti -M 











behalf and as guardian of his minor brother, alienated other join 1 mroperticsy i 
& ges Yee a et 
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for purposes which were held, upon investigation, not to have been for necessity or 
the benefit of the family. 

About ten months after this unjustified alienation W1 and W2 each adopted a 
son to her respective husband. As a result, in the eye of the law, as the learned 
Judges declare without hesitation, two coparceners came into existence, one as 
from 1908 and the other as from 1918. Both of these adopted sons sued the defen- 
dants and the holders of the disputed property for joint possession, and claimed 
that, since they were entitled by rightofbirth to interests in the joint family since 
long before 1941, when Namdeorao’s alienation was made, the said alienation did 
not bind them, This argument rested solely upon the fact of their adoption. Alter- 
natively they put forward the argument that since at the time of the adoption it- 
self (if their rights could be related back no further) there existed a°coparcener whose 
right to question the alienation had not been extinguished, namely Shankarrao, 
they could take advantage of this fact to challenge the alienation, under the rule 
concerning the overlapping of lives established finally by the Privy Counoj in Akhara 
Udass Nirwani V. Surajpal.® 

Upon the basis of the arguments set out in the foregoing article and other erticles 
teferred to therein, it is clear that there was no need to rely upon the rule in Akhara 
Udasi Nirwani’s case. The adopted sons had a right by birth in the joint family 
property of which they could not be deprived by unjustified alienations. The case 
of Gurupadappa Basappa Vv. Karishiddappa™ is very strong authority for this because, 
whereas in that case the alienations were made by separated coparceners, in this 
case the alienation was made by a coparcerner who was still joint with a minor co- 
parcener and was made (by the fiction of the adoption) a coparcener with two collate- 
rals, each owning a presumptive share of one-third of the entire property of the family. 

An alienation for joint family purposes, such as medical expenses for Nam- 
deorao or his brother, or to pay their father’s or grandfather’s debts, would unques- 
tionably have been binding upon the adopted sons; but a transaction found not to 
be binding upon Shankarrao, as was the case here, could not possibly bind them. 

But this was not the conclusion to which the Court came. It was led astray by 
the parallel, but entirely distinct, consideration which arises when the person who 
alienates the property is a sole surviving coparcener. It is submiited that had Nam- 
deorao been a sole surviving coparcener, or had Shankerrao been of full age and had 
he joined in the alienation, the property would have been effectively conveyed away 
and the adopted sons would have had no right to question the transaction, But 
as it was they obtained a birth-right in the joint family property, which included 
the right to question the alienation. And this is precisely the reason why the Court 
allowed them to recover a half share in the alienated property! For the reason 
behind Akhara Udast Nirwani’s case, which the Nagpur High Court applied here, 
is that the subsequently born or adopted child acquires a birth-right in the joint 
family property which consists not merely of the visible assets of the family but the 
invisible asset, namely the right to question unjustified alienations. And this is 
why the judgment in Narayan Bhagwantrao v. Namdeo Balobarao is vitiated by an 
internal self-contradiction. i 

How do the learned Judges justify the position which they take. They say :*4 

““...Sarious praotioal inconveniences might follow from allowing this fiction of birth to be 
entirely untrammelled. In Anant v. Shankar’? their Lordships, therefore, held that the rights of 
the existing coparceners to deal with the family property as theirs could not be impaired by the 
mere possibility of an adoption. Veeranna v. Sayamma® whioh was accepted as an exception to 
the operation of the fiction in Bajirao v. Ramkrishna was approved by their Lordships in Anant 
v. Shankar. In Pralhad v. Gendalal® relied on by the learned Counsel for the defendant No. 8 (the 
holder of the alienated property) Veeranna v. Sayamma and Basawan v. Mallappa’! were relied 
on. The r&tio decidendi is that the right of existing ooparceners to alienate the joint family 

58 _ At p. 210. ° 


L. R. 1. 
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property as theirs is not impaired by subsequent adoption; and the subsequently adopted son 
cannot question the alienation whether valid or otherwise. 

This being the law, it is idle to contend that Namdeorao and Shankarrao had no right to alie- 
nate the two-thirds share claimed by the plaintiffs in tho property in suit.” 

With all due respect to the learned Judges one cannot stifle regret that they 
should have altered the facts of the case before them in order to reach a particular 
legal solution. Not content with misstating the effect of the famous Privy Council 
case of Anant v. Shankar in the first paragraph quoted above, they go on to apply 
decisions which have no bearing on the issue, and end by pretending that Shankarrao, 
the minor, had taken part in the transaction. If this were indeed the case it would 
have taken away the very basis of their eventual decision, namely that as Shankar- 
rao’s right to question the alienation was unextinguished the adopted sons could, 
through his right, claim one half for the joint family in the improperly-alienated 
property ! 

The whole point of the plaintiffs’ contention is that Shankarrao did not alienate 
the property. Veeranna v. Sayamma® and the cases in that line deal with aliena- 
tions by æ sole surviving coparcener. In so far as they deal with his right to alie- 
nate bY will they are wrong, and po glancing and indirect approval of them in Anant 
V. Shankar can cure their defect. But itis perfectly clear that what was reserved 
in that Privy Council case was the right of a person who is full owner of roperty 
to alienate it without regard to the possibility of a subsequent adoption. Öne who 
holds a mere voidable title, as stated in the foregoing article, cannot alienate except 
for reasons binding upon the estate itself, as for repairs, or upon the adopted son, 
as in payment of his father’s debts. And since mesne profits ought not to be awarded, 
in effect the holder can keep the income until the date of the suit. But this is an 
entirely different proposition from the claim that when a coparcener improperly 
alienates joint family property, and while the right to impugn the alienation still 
survives in fall vigour, subsequently adopted coparceners cannot question the aliena- 
tion. Existing coparceners can indeed alienate at their pleasure: but they must be 
all the coparcenery body and must be competent to contract. In other words the 
statement of the learned Judge applies only where no right toimpugn the transactions 
even comes into existence. 

In conclusion it is earnestly hoped that this Nagpur High Court decision will receive 
farther attention on appeal. The undoubted fact that the correct rule is inconve- 
nient is one which concerns the Legislature principally, and not the Courts. 

J. D. M. Dengerr. 


GLEANINGS. 


CAPITAL PUNISHMENT 


WHETHER it is a good thing or not that there should be more than two views 
on a subject, or almost as many views as people, it is undeniably a good thing 
that the law about it should not suffer from uncertainty or ill-considered or unduly 
rapid changes. This seemed to be the theme behind the Government’s motion 
moved by the Home Secretary and agreed to in the Commons on 10th February 
“that this House takes note of the Report of the Royal Commission on Capital 
Punishment.” For example, the Government, provisionally and subject to debate, 
agreed with the minority of the Commission’s members that it was not advisable 
to raise the age limit from eighteen to twenty-one for receiving the death sentence, 
oo in, view of the fact that between 1988 and 1958 the number of persons 

etween seventeen and twenty-one convicted of crimes of violence had risen from 
168 to 608. Again, the Government recognised that the McNaghten rules were 
open to criticism but thought, in view of differences of opinion amortg doctors, 
lawyers and the general public on the subject, that it wAs better to leave matters 
as they were. The Government also held the view that capital punishment Mould 
not be abolished or suspended, as it was a unique deterrent, and the Government 


67 (1028 I.L.R. 62 Mad. 898, s. o. at (1953) 55 Bom. L. R. J. 4. 
[1929] A. I. R. Mad. 296. The case is discussed 
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were not convinced that public opinion was in favour of abolition, and believed the 
contrary to be truc. On the other hand the Commission’s recommendation had « 
-been accepted, that the mental state of every prisoner charged with murder should 
be examined by two doctors, of whom one at least should be an outside psychiatrist 
and the other usually an experienced member of the prison service. e Home 
Secretary said that this was now the practice, and where there was any reason 
to believe that any question of difficulty was likely to arise with regard to the 
mental state of the accused, a psychiatrist from outside the prison service was 
cconsulted.—S. J. 


LEGISLATING FOR VIRTUE. 

WHATEVER you may say about the luxuriantly branching case law in which 
the common law expresses itself, it has through the mouths of the Judges constantly 
sought to express iie common agreement, the communis sententia of English humas 
nity. The transition from one age to another has, it is true, sometimes brought 
in a note of casuistic subtlety, but at least it has never indulged inethe vice of 
reformism ; its fabric is too well saturated with common sense for that. It is 
by way of the statute book that fads and experiments are blown into our faw by 
the accident of whatever political winds happen to be blowing at the time. The 
sort of law that aims at making people better behaved, more reasonable, more 
disciplined than they are is by its very nature not a matter of common apreement. 
The medieval sumptuary laws, or the abolition of Christmas (‘this foolish day’s 
solemnity”) under the Commonwealth, the gambling laws, the drinking laws, 
“TD .O.R.A.” in the first World War and the even more paternal minutiae of the 
Defence Regulations and their progeny in the second World War, all share the 
same characteristic of going against the grain of the common mind. The tyranny 
of convention is quite bad enough—to be told that one must do a thing because 
everybody does it—but at least there is in the command an appeal to the common 
experience of humanity. There is no such appeal when one 1s told that one must 
do something because a little group of people with an itch for moral reform have 
gainod the ear of a quorum of legislators.—S. J. 


CONSTITUTIONAL WINE 

Ever since the seventeenth-century Puritans, legislators have been intermittent- 
ly trving to make England good by statute and-within the meaning of this Act 
and that. Luckily their zeal has ebbed as well as flowed, whether in despair at 
the obstinate irreclaimability of the English or stunned by the weight of their 
natural unparliamentary goodness depends on whether the legislators themselves 
at any given time retained all the reassuring single-mindedness of self-absorp- 
tion or suddenly slipped disconcertingly into something like humility. In the 
United States, where the task of blending disparate elements into a homogeneous 
whole has been hurried through in a couple of centuries, instead of being spread, 
as in the case of the other nations we know, oversomething far more like two thou- 
sand years, there has been a noticeable tendency to legislate for virtue. The 
Constitution of the United States is dogmatic beyond any other Constitution in 
the world. It presupposes a moral basis of society and that gives it direction and 
seriousness of purpose, even if one is occasionally entertained by some of the minor 
effects which flow from that attitude of mind. - But it has also produced the 
system of law by which the acts of the Legislature can be referred back to the 
measuring-rod of the Constitution, a check unknown to us on the omnipotence 
of transitory majorities. Perhaps most people in this country may~-have missed 
a pleasant little example of how the thing works, of the virtuous instmcts of some 
transatlangic legislators and the protection against the oppressive blanket ‘of too 
much virtue which the Courts may afford tọ ordinary ‘reasonable citizens and, 
moregimportant, seeing what normal human behaviour is like, the ordinary un- 
reasonable citizen. Perhaps Sioux City in Iowa has a very special local climate. 
The shadow of the Red Man obviously still dominates its consciousness ‘and the 
memory of the stage coach and the: pioneers and the six-shooter in she saloon. 
All this and a good deal more may well lié behind the local law that it is illegal 
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to wink at a girl in the street in order to get on speaking terms with her. - In our 
«vague haphazard English way we would be content to talk generally of “‘insulting 
behaviour” and leave it at that in the discretion of the local bobby. Butin America 
they like to be explicit about that sort of thing. But once they are explicit in a 
matter of principle there is a wide open invitation to the judiciary to test the legal 
basis of the whole matter and that is just what has happened in Sioux City.. An 
Air Force sergeant winked at a police station, switchboard girl and was prosecuted 
under the law. (It is odd that he had not brought himself within the ambit of 
sorne other law too dealing with the relations between the military and the. civil 
powers.) Any how the matter came to Court and the Judge decided that the law 
was unconstitutional. And why? Because-it was a clog on the fundamental 
right of the American citizen to freedom of speech. Doubtless the matter is 
by now well on its way to the Supreme Court—S.J. 
[TALIAN SURPRISE. 

Tat litth incident links up curiously with the recent drive against kissing in, 
Turin. _ To the English who are accustomed to thinking of themselves as restrained 
and untlemonstrative and of the Italians as passionate and unrestrained that sort 
of news always comes as a surprise, but it is not new news, for in Italian law, if^ 
not in Italian practice, there is an unexpected element of paternal puritanism. 
In Rome as well as in Montreal naked statues have been provided with ingenious 
aids to decency. The drive of turning a hundred plain-clothes policemen loose 
in the Turin cinemas to detect kissing couples and warn them of impending pro- 
secution, inspires an Italian reaction somewhat similar to that of our own drinking 
and gambling law enforcement at home. It is not even certain that it has so 
solid a legal basis, for a couple of years ago an appeal Court quashed a conviction 
for kissing in a Naples cinema. The local students are said to be protesting that 
the police action is illegal on the ground of the “violation of the rights of youth.” 
Though that does not strike the note of high seriousness of the right to freedom 
of speech, one cannot but wish it well if counsel ever try to translate it into a legal 
formula, It has promising possibilities for the stuff of which continental forensic 
eloquence is made.—S. J. 


REVIEWS. 


The Indian Railways Act. By (Late) P. Hart Rao. Third Edition by M: A- 
KRISHNASWAMI AIYAR, Advocate, High Court, Madras. Mapras : The Madras 
Law Journal Office. 1955. Royal 8 vo. Pages xxxv, Ixxx and 1048. Price 
Rs. 25. l 
AFTER the publication of the second edition of this commentary, its learned 

author, P. Hari Rao, passed away. This edition is revised and edited by Krishna- 

swami Aiyar. Since the publication of the last edition of this book many im- 

portant changes have been introduced in the text of the Indian Railways Act. 

All these have been incorporated in the present edition in their appropriate places. 

The commentary is fully revised in the light of the new amendments made and 

the case law has been scrupulously brought up-to-date. Conflict of opinions in 

the decisions of various High Courts have been pointed out and fully discussed. 

A special feature of this edition is that it embodies in Appendix A rules from the 

current I.R.C.A. Goods and Coaching Tariff. Railway Rates Tribunal Rules, 

1949; Railway Accidents (Compensation) Rules, 1950; Railway Servants Rules, 

1951, and Railway Services Rules, 1954. In Appendix B the new forms of For- 

warding Notes have been given. .Thus this edition is a complete thesaurus of 

everything pertaining to legal matters of Railway administration. 


Fundamental Right in India. By ALAN Graat, M.A. Lonpon W.C. 2. : Steyens 

. and Sons Limited, 119 & 120 Chancery Lane. 1955. Demi 8 vo. Pages xvi 
and 184. Price 25s. net. _ ee. ° 
Tus book deals with the development of a new jurisdiction within the Common- 

wealth. It gives an account of the Fundamental Rights in the Indian Constitu- 
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tion, their interpretations by the Indian Courts, and the procedure for their enforce- 
ment. It fully discusses the value of the Rights as guarantors of personal free-e 
dom, and the extent to which they hinder effective actions by the State. The 
most interesting development in Indian law since the inauguration of the Republic 
has been the application by the Courts of the Fundamental Rights. The learned 
author has prepared this book fcr candidates for the LL. M. examination of the 
University of London. Part I deals with the procedure for enforcement of the 
Fundamental Rights: Part II with the Fundamental Rights.. To those who 
have to deal with the Constitution of India the book will prove very serviceable. 


American Justice for Asians. By Mary Tuancam BEHANAN. BANGALORE : K. T. 
Behanan, 102, 8rd Cross Road, Gandhinagar. 1955. Dem? 8 vo.: Pages xvi 
and 800. Price Rs. 10. 

Tris book gives a mother’s painful accounts of how her only child, aged ten 
years, was killed in a New York hospital on the operation table by {wo doctors. 
The following extract from the flap of the book is illuminating: ‘Officials, high 
and low, Executive and Judicial, of the State of New York combine and collude 
to tire out and thwart the Behanans in their retentless search for truth and quest 


` for justice. A Grand Jury indicts the doctor; more startling evidence is led in and 


another Grand Jury orders a closer investigation into the affairs of the Medical 
Society; the District Attorney aids the accused, and the Governor himself by his 
actions abets evasion of honest prosecution.’ All this, and much more, comprise 
this book which is a classical chronicle of an impersonal struggle of two Indians. 
If Americans cast off their racial goggles and then read it, they would find that 
the Behanans are in fact fighting their battle to save the soul of the America of 
Jefferson and Lincoln. 





Parallel and Case-Noted Criminal Procedure Code. By M. A. KRISHNASWAMI 
Aryvar, Advocate, Madras. Maneras: The Madras Law Journal Office. 1955. 
Pages xxxiv and 840. Price Rs. 10. 

Tus book contains the text of the Criminal Procedure Code as recently amended 
by Act XXVI of 1955. In order to draw attention to the difference between the 
old sections and the sections as now amended, both the sections have been given 
in parallel columns and the amended portions have been printed in italics. Sections 
which are newly added have also been printed in italics. The changes effected 
have thus been brought out in sharp relief. 


Handbook of the Law of Land Acquisition. By Caunitau D. BARFIVALA, M.A., 
LL.B., M.L.c. BompBay: The Local Self Government Institutie, 11, Elphinstone 
Circle, Fort. 1955. Third edition. Royal 8 vo. Pages 120 and 12. Price Rs. 
2-8-0. l 
In this edition the learned author has incorporated all amedments to the Land 

Acquisition Act and has brought up-to-date the case law on the subject. He 

has lucidly explained the pringiples laid down in judicial decisions. The book | 

has been carefully revised and will be found useful to the students of the Local 

Self-Government diploma classes and of the Preliminary Certificate Examination 

of the Town and Country Planning Association. It is well got up and moderately 

priced. 


Repertory of Practice of United Nations Organs. Vol. II & I. New YORK: 
United Nations Publications. 1955. Double demi. Pages Vol. II—466. 
Vol. ITI—596. Price 25s. each. ` 
We håve noticed the first volume of this series in November last. These are 

Volumes IL & III of*the series. Volume’II contains articles 28 to 51 of the 

Ch®rter; and Volume III, articles 55 to 72. Two more volumes will complete the 

Repertory of United Nations practice. The work when complete will prove of 

great assistance to the members of the United Nations, 


The 
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3, LAWYER’S ROLE IN SOCIETY® 
“a t : By 
E Soa Tar Hon’sie Mr. Justice CHANDRA REDDY, 

as Judge, High Court cf Andhra, Guntur. 


© 

Í AM gery thankful to the chairman and members of the Bar Council for giv- 
ing me*this opportunity to addxess the Apprentices-at-law of this year. My 
young friends, you have been listening to speeches from eminent Judges (retired 
as well as im service) and members of the Bar on various topics that are of interest 
and use to the profession, and also on professional conduct and ethics. I shall 
now try to tell you something in general. You are on the threshold of your 
careers. All of you will be enrolled in a few months and will be full-fledged 
members of the legal profession. The profession you are going to enter has been 
described as a noble and learned one. That is obviously due to the tradition of 
publie service, remuneration being only an incident. I may state that, in the 
early part of the 17th century, barristers could not sue for their fees because it 
was regarded only as an honorarium. Sometimes, lawyers have been called 
ministers of justice and that underlines the fact that service transcends their 
personal importance or advantage. This casts a heavy responsibility on you as 
members of the society. It is not regarded as a mere vocation but as one where 
service to the public is predominant. Different standards of conduct are appli- 
cable to the practice of law from those relating to business. Dean Pound in his 
recently published contribution to the survey of the legal profession (a lawyer 
from antiquity to modern times) defines a profession as ‘‘a group of men pur- 
suing a learned art as a common calling in the spirit of public service no less a 
publie service, because if may incidentally be means of livelihood.” I shall 
touch on this aspect of the matter, namely, the duties and obligations of a lawyer 
in relation to the public in another context. 

Lawyer’s profession requires an extensive and arduous preparation and conti- 
nued strenuous work. Young men entering the profession should realise that if 
they are to do well they must be students for their lives. You must put in hard 
work and do a lot of strenuous work in the initial stage of your careers. You 
may have to devil in some seniors’ offices for some years. The expression ‘devil’ 
has nothing opprobrious about it. In England tHe term ‘devil’ in this context 
is used for a young barrister who in wig and gown serves as a junior without 
eompensation and without fee, often from 5 to 8 years providing his senior with 
ammunition. You should also keep in touch with the modern trends of legal 
thought not only im this equntry but all over the world. But, all the same, this 
is the one profession where there is a democracy of talent, and which affords 
opportunities for attaining the highest stature of human personality. So, if 
intelligent young men come into the profession, there is full scope for distinguish- 
ing themselves in this field as in any other sphere of life. 

There is no doubt a feeling that thé profession is overcrowded and that it may 
be difficult for the new entrants to earn enough to have a decent standard of Ife, 
though there does not seem to be much justification for this feeling. It may be 


* Lecture gelivered on November 80, 1955, to the Law Apprentices of the year, in the 
series ‘‘Professional Conduct and Advocacy”. 
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that there are a larger number of lawyers now than a generation or two ago. 
But there is still room for new entrants prospering in the profession. Our ever- 
expanding legal rights and obligations will need a larger number of young men 
with good legal background. You may not be able to earn large incomes, But, 
making huge fortunes may hereafter be out of question not only in this pro- 
fession but in any other profession, or walk of life having regard to the kind 
of society that is going to be established in our country. After the attainment 
of independence, there are several openings to young men of talent. The junior 
members could add to their professional income by taking to some remunerative 
enterprise consistent with the dignity and the prestige of the profession, like 
journalism and literary writing. The employments which could be taken up by 
members of the bar other than the profession have, I think, been already listed 
by the Bar Council and it is for them to consider and enlarge, if necessary, the 
scope of the list without any detriment to the dignity and the prestige of the 
profession. The senior members of the bar should cheer up and help the juniors 
to come up, engaging a junior whenever an opportunity occurs, andegiving them 
a fee though perhaps relatively small. They should give opportunities to young 
men to learn Court-craft. Sometimes, they could open a case and after fhapping 
it out and doing a portion which might be complicated leave the rest to the junior. 


It should be remembered that we are living in a world of changing ideas. 
The old order is changing, yielding place to the new. We are living as it 
were in a revolutionary age and the times are rapidly changing and with then 
the notions of justice and social values are changing. For instance, the doctrine 
of freedom of contract has not been accepted in several cases as in debt-relief 
and control of rents. The notions of Latssez-faire is slowly vanishing and 
becoming a thing of the past. But it cannot be denied that ultimately the 
ideas of justice must be taken from the philosophy of life prevalent at the 
time. A social reconstruction is being done and our leaders are trying to 
establish conditions under which no one would suffer from want and hunger. 
Our Constitution has envisaged a Welfare State, a State in which every one 
would participate in the benefits of the country in an eqnal measure. The 
objectives of the Sovereion Democratic Republic of our country are embodied 
in the preamble to the Constitution, i.e., to secure to all its citizens, social, 
economie and political justice, liberty of thought, expression, belief, faith and 
worship and equality of status and opportunity. It also provides for the 
development of the human personality and dignity and gives full oppor- 
tunity to live in friendship and amity. The Fundamental Rights embodied 
in Chapter TII and the Directive Prineiples aim at achieving these objectives. 
The Constitution inter alia ensures to every citizen a right to work, to education 
and to public assistance in cases of unemployment, old-age, sickness and dis- 
ablement and secures just and humane conditions of work. It also contem- 
plates to secure a living wage for workers by suitable legislation. The Con- 
stitution has also guaranteed fundamental rights to its citizens giving effect 
to all the concepts embodied in the preamble. This Chapter on the Fundamen- 
tal Rights affords balance between individual freedom and the general interests 
of the society. While every citizen is guaranteed certain rights, they are cir- 
cumscribed within certain limits in the interests of society. It should be borne in 
mind that even the rights of free speech, of association, and of assembly, and 
other freedoms referred to in Chapter III cannot be regarded as being without 
limitation as the interests of the State require certain restrictions on the rights 
of the individuals. That is why every right and liberty granted under that 
Chapter is subject to certain limitations. In a Welfare State. the State activity 
is ver much enlarged. Having regard to the functions which the State has to 
Fulfil in the New Order. the boundaries df the State activity will be enlarged. 
Tere is no activity of life which ean escape its control, the chief aim being 
to promote the happiness and the prosperity of the common man on recognised 
principles of equitable distribution of wealth. 


To give effect to this policy, new Tribunals are brought into existence. Qene- 
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rally the lawyers have a right of audience before the Tribunals which are of a 
Quasi-judicial nature. Administrative Tribunals are bound to be resorted to 
in several departments of national activity and to several of them lawyers are 
also appointed. Since the Administrative Tribunals have come to stay and 
Administrative Law is having far-reaching effects, the lawyers should make a 
study of the Administrative Law also. While the political organisations are 
fast developing, Administrative Law would form a large and important branch 
of law. After all, it is not entirely withdrawn from the cognisance of Courts, 
because Courts have certain functions to fulfil even in this regard. Appeals 
and revisions are heard by the Courts from orders passed by the administrative 
authorities. There are numerous examples and I need not set them out. _ Fee 
instance, under the new Constitution, the High Court has got power to revise 
certain orders of Administrative Tribunals. Several of the statutes provide 
fer appeals to High Court, and the advocates who appeared before the Tribunals 
can carry them up to the High Court from the decisions of such Tribunals. 
There will im course of time be increasing volume of work before several kinds 
of Tribunals. 

Lawyers are conservative by nature and do not take to new things kindly. 
They should take to new economic and social philosophy and aeclimatise them- 
selves to new environments and new conditions. There is a notion that in the 
set-up of things to come, the professional service of a lawyer may not be in 
great demand. I, however, do not think there is any ground for this fear. T 
think lawyers form part of the body-politie and as long as administration of 
justice is an essential element of the civilisation of any country, a lawyer will 
be an indispensable element. Law is a part of man’s nature, and without law 
and order there can be no organised society. Law has to be enforced through 
the medium of Courts. A lawyer is an integral part of the system of judicial 
administration. In fact the Bench and the Bar form component parts of the 
same system. Lawyers are as necessary to-day as in the past, because it is 
they that help the Bench to unravel the intricacies of any case and to help 
the Court in meting out justice. So lawyers’ form an indispensable machinery, 
and the legal profession will have its place in any set-up that may come into 
vogue. 

Young lawyers should also develop a spirit of adventure in new India which 
has come into being and which would indeed offer great potentialities. There 
are new fields and several openings to them. They could study International 
Law in all its aspects; such a study might help some to get into Diplomatic and 
Ambassadorial services. I am sure in course of time a good number of lawyers 
with a working knowledge of the Constitution and International Law and Eco- 
nomic and Political Science will be required to fill some of the posts in these 
services. They could also specialise in subjects like Constitutional law, Com- 
pany law, Income-tax law and Sales-tax law and such other special branches 
of law. Law is a wide field and specialisation will be of great value and will 
conduce to efficiency. But it does not follow that until one has acquired a repu- 
tation for being a specialist in some branch of la, he should deny himself the 
opportunities arising in all branches of Jaw, and making a mark as a successful 
and able lawyer generally. There is one field in which vast quantity of work 
can be done by lawyers, and that is the field of conveyancing. At present, it is 
in the hands of untrained persons who are not subject to any control and who 
acquire their knowledge in various ways. Very often, they are unable to give 
effect to the real intentions of the authors of the documents, and the expressions 
used by them often lend themselves to the interpretation of a different and some- 
times contrary intention. Ill-drafting of documents, as for example, Wills, is 
responsible for much avoidable litigation. Lawyers could do this work for a 
reasonable remuneration. It is high time that people in our country realise #hat 
ultimately it is much more profitable to have the documents drafted by lawyers 
with experience and get several of the transactions which require knowledge of 
the law putethrough lawyers and thereby make them invulnerable to litigation 
and attacks in Courts of law. In several of the western countries people consult 
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ieee on problems which, for a satisfactory solution or answer, involve legal 
8 y. 

My young friends, it is essential that you should remember, at the start of 
your career, certain fundamentals. As I have already said, yours is a profession 
and not a business, and there are certain characteristics which distinguish the 
legal profession from business. Your relation to your client is of a fiduciary 
character in the highest degree. You are an officer of Court in regard to the ad- 
ministration of justice involving among other things integrity and reliability. 
Your relation to your colleagues at the bar is ‘‘characterised by candour, fair- 
ness and unwillingness to resort to current business methods of advertising and 
encroachment on their practice and dealing directly with their clients’’. You 
have’a duty of public service, the emoluments being only a byproduct. On the 
first three characteristics, you have already been enlightened by the previous 
speakers and I need not dilate upon them at any length. In regard to the first, 
I would only tell you that you should always observe a respectful attitude to- 
wards Courts not for the sake of the particular individual holding the office but 
for the maintenance of the supreme importance of the office and assist the Court 
in rendering speedy and substantial justice.. This does not mean that you 
should not insist upon your rights. You are certainly entitled to put up your 
ease before the Court in the manner which you think would best serve the inte- 
rests of your client. You are entitled to a fair hearing. It is absolutely essential 
that the presiding Judge should be fully acquainted with all the facts and cir- 
cumstances of a cause and the legal questions relating thereto. But when once 
a decision is given you should submit to it though you may feel that you are 
right and the Judge is wrong. Discipline and self-restraint are absolutely neces- 
sary to the administration of justice. 

With regard to your relations with the client I would only say this. You 
should not abuse or take advantage of the confidence that is reposed in you by 
the client for your personal benefit or aggrandisement. You should as far as 
possible serve the interests of the client to the best of your capacity and with 
scrupulous care and at the same time without affecting your duties and obliga- 
tions to Courts or violating the dictates of your conscience. 


As regards the relations that should subsist amongst the members of the bar 
inter se, they should always be characterised by courtesy and good faith. There 
is no necessity for any ill-feeling or animosity among lawyers. Misunderstand- 
ings and disputes between the clients should not be allowed to influence the 
counsel in their conduct and their relations towards each other. Personal collo- 
quies between them only cause delay and promote unseemly wrangling, and should 
therefore be avoided. Many of you might remember that Shakespeare stated 
in the Taming of the Shrew :—‘‘Do as adversaries do in law. Strive mightily 
but eat and drink as friends”. The members of the bar should strive to earn 
the esteem of his professional brethren. In: this context, I would draw your 
attention to a passage from the address of Chief Justice Hughes of the Supreme 
Court of the United States of America at a meeting of the American Law Insti- 
tute, Washington, extracted in ‘‘Drinker’s Legal Ethics’’: 


“The highest reward that can come to a lawyer is the esteem of his professional 
brethren. The esteem is one in unique conditions and proceeds from an impartial judg- 
ment of professional rivals. It cannot be purchased. It cannot be artificially created. It 
cannot be gained by artifice or contrivance to attract public attention. It is not measured 
by pecuniary gains. It is an esteem which is born in sharp contests and thrives despite 
TER interests. It is an esteem commanded solely by integrity of character and by 

rains apd skill in the honourable performance of professional duty. No subservient 
aioe can win it. No mere manipulator or negotiator can secure it. It is essentially 
an attribute to a rugged’ independence of thought and intellectual honesty which shines 
forth amid the clouds of controversy. It is an attribute to exceptional power controlled 
by conscience and a sense of public duty—to a knightly bearing and valour in the hottest of 
encounters. In a world of imperfect humans the faults of human are always 
manifest. The special temptations and tests of lawyers are obvious enough. But consi- 
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dering trial and error, success and defeat, the bar solely makes its estimate and, the 
memory of the careers which it approves are at once its most precious heritage and an 
important safeguard of the interests of society so largely in the keeping of the profession 
of the law in its manifold services.” 

The members of the profession owe a duty to the public, having regard to their 
privileged position in society. In fact for several generations the legal pro- 
fession took an active part in all constructive and progressive movements start- 
ed for the improvement of humanity, politically, socially and economically. By 
reason of their edueation, training and intellectual equipment and by reason of 
their constant touch with the people in various walks of life, they have oppor- 
tunities more than others, to study the problems confronting the society and its 
requirements, and¢his puts them in a better position for rendering social service 
than any member of the society. In fact, the problems that confront the society 
equally concern them, they being a limb of the society in which they live, and 
sharing its rights and privileges, duties and obligations. Time there was when 
they used to%ake a prominent part in the legislative bodies, and local administra- 
tive councils and participate in all movements started either for freeing the 
people from bondage or for social and economic betterment of the people. 

Lawyers have been regarded as the agents of the commonweal and servants of 
the people. In an address to the American Bar Association in 1910 Woodrow 
Wilson stated his idea of the status of lawyers thus in ‘Drinker’s Lega) Ethics’ :— 

“You are not a body of expert business advisers in the field of civil law or a mere 
body of advocates for those who get entangled in the meshes of the criminal law. You are 
the servants of the public, of the State itself. You are under bonds to serve the general 
interests, the integrity and enlightenment of law itself in the advice you give to individuals”. 


Thus, it is their duty to safeguard the interests, the rights and liberties of the 
people and uphold the rule of law. Our Constitution has established the rule of 
law by recognising equality of law and the equal protection of laws. Lawyers 
are often described as the watch-dogs of the Constitution, and the custodians of 
the rights and the liberties of the people. 

They should also help in the maintenance of law and order. Without law, 
there can be no order and without order there can be no law, and they are the 
pillars that sustain the organised societies. It looks to me that legal education 
envisages the discharge of a great social task which ‘‘requires and transcends the 
vocational technique”. We may here notice what the Prime Minister of Canada, 
a practising lawyer of great distinction, stated: 

“I have never been able to persuade myself that a knowledge of legal techniques is 
enough of itself to make a good lawyer. To me the study of law is really the study from 
a special point of view of what experience has shown to be behaviour best sulted to good 
and economic and social relationships of men living within a political framework. The 
study of law properly conceived inevitably involves an attempt to understand the nature 
of men and the nature of society in which men live. We lawyers of course regard the 
law as a profeasion but before being a profession it is one of the humanities and, as I 
conceive it the first function of a law school is to emphagjse the human aspect of our legal 
training”. (Canadian Bar Review). 


Therefore, the legal profession ought to fit themselves for service to the people 
as that alone could give them the right place in society. The younger members 
of the profession should realise this and study the problems affecting the common 
man. There is one field in which the profession can render great service to 
society and that is the rendering of free legal aid to the poor litigant. Many a 
poor litigant are unable to obtain equal justice because of lack of funds to pursue 
his remedies effectively to protect his rights. Sometimes, citizens are prevented 
from having access to Courts on account of their inability, to bear the litigation 
expenses. e 
In England, legal aid to persons was provided for under several enactments 
and legal aid centres had been working for a long time giving free legal service 
to poor persens. Desiring to place the legal aid work on a firm basis, the 
Government appointed a committee presided over by Lord Radcliffe to examine 
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thoroughly the question of free legal aid. Based on the recommendations of the 
committee the Legal Aid and Advice Bill, 1948, was passed. The Act provides 
the litigant with sufficient funds to meet out-of-pocket expenses and for compen- 
sation to lawyers that are placed on panels covering various types of legal pro- 
blems. Before such aid could be obtained the applicant should establish a prime 
facie case, This to a great extent discourages frivolous litigation. The Act also 
contemplates separate facilities for obtaining legal advice on payment of small 
fees. If proper legal advice is available at early stages much of litigation could 
be avoided. To establish a similar machinery and provide such facilities to poor 
litigants in this country, it would cost the Government enormously, and at this 
time the Government could not be expected to embark on such schemes involving 
huge financial commitments. In our State free legal aid ia given to indigent 
persons implicated in criminal cases involving death sentence and transportation 
for life, and provision is also being made for such free legal aid in proper and 
deserving cases where lesser sentence is involved, but there is no such provision 
in civil eases. It is here that the members of the bar could step # and render 
aid to the poor litigants. There can be a panel of lawyers giving lega] advice. 
Legal aid societies could be organised by every Bar Association so as to afford 
relief to the really poor and bona fide litigants. Every Bar Association could 
constitute a panel of lawyers for rendering such service for a particular period. 
This will help to raise you considerably in the public estimation because legal 
aid problem exists in every community and you will be satisfying a great need 
of the community. By doing this you are helping to establish equal protection of 
laws. There are some cases in which the lower middle class people are unable to 
pay the fee legitimately payable to the practitioner. In the United States of 
America, what are called Referral Services are established for the benefit of 
people belonging to a particular group of income who are not qualified to free 
legal aid, and yet cannot afford to pay full fee that may be charged by the 
lawyer. To meet the needs of this class of people law associations are 
established... . 

The Lawyer Referral Services, started by adequate publicity, making known 
that any one with legal problems will be referred to a legal member of the 
association, will render the necessary service at a cost within the client’s reach. 
This way, several persons are encouraged to consult lawyers and since the 
Referral Service sends a litigant to a lawyer acquainted with the special prob- 
lems involved, legal advice could be expeditiously and cheaply given. I do 
not know whether this could be adopted usefully in our country and especially 
in our State. Anyhow, the idea of starting such a service may be considered 
by the various Bar Associations. Junior members of the Bar could be requested 
to give advice to the lower middle class people for a remuneration lower than 
what they would get from the parties generally. This would help the people 
with moderate means, enabling them to pay in‘full for legal service received by 
them, and it would also encourage several junior practitioners. 

It is generally felt of late that the influence of the lawyer is not as great 
as it ought to be and that the position of the members of the Bar to-day does 
not compare favourably with what it was a generation or two ago. The causes 
that contributed to bring about the change need not be detailed. But this does 
not seem to be confined to this country alone and this complaint seems to be 
heard in other countries as well. 

Recently, the Canadian Institute of Public Opinion. conducted a poll on 
a comparative basis to test the publie conception of professional standards of 
lawyers and of other professions. I may confine myself to the legal profession. 
The results of the poll indicated that nearly two out of three Canadian adults 
believe that lawyers gre more interested.in making money than in actual living 
vp to the best standards of their calling. An extensive questionnaire was sent 
recently to each member of the Council of the Canadian Bar to elicit answers 
on various topics including the state of public relations of lawyers generally. 
The great majority of the lawyers seem to have replied that the profession’s 
public relations were bad or at best only fair. I do not propose to analyse 
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the causes of the complaints against lawyers made by the public of that country. 
. Perhaps the same may be the position in this country also, but I cannot vouch- 
safe to it. A survey of the legal profession in America seems to have revealed 
the same state of affairs. Various remedial measures were suggested by the 
answers sent to the questionnaire. I will only refer to two of the questions and 
answers : 

Q. 1. Have you any suggestions to make for the improvement of public 
relations ? 

Some of the suggestions appearing in the answers were the observance by 
the individuals of higher standards of legal ethics; strict enforcement of stan- 
dards of legal ethics by discipline itself and elimination of offenders; drafting an 
adequate code on degal ethics; publicise the accomplishment of the Bar Associa- 
tions in the fields of law reform to eliminate delays and the excessive cost of 
litigation. Another question relates to the appointment of a permanent com- 
mittee on ethics of profession. The overwhelming majority of replies 
favoured the establishment of a permanent committee on ethics. Rules of pro- 
fessional conduct are relatively simple though their frequent restatement cal 
do no Marm to its application of the rules to complex factual situations that 
present difficulties. In practice, situations often arise that are not easily met 
by the practitioners. It is on these matters that the lawyer wants the opinion 
of his fellow practitioners. By way of illustration the following ethical ques- 
tions are mentioned: (1) Is it proper for a lawyer to act for both parties in 
a real-estate transaction? (2) Should the accused’s lawyer talk to a Crown 
witness or the complainant before or during the trial? (8) Should a lawyer 
talk to his own witness, during an adjournment, while the witness is still being 
cross-examined? (4) Is it proper for a lawyer, after settling a damage action, 
to have his client sign a release for a given sum ‘‘and costs’’ without specifying 
the amount of the costs? (5) To what extent should the Court be able to 
rely upon counsel to cite authorities against his clients’ interest? (6) Is it 
proper for a lawyer to agree with a builder or real estate agent to charge a 
fixed fee, less than the tariff, for all real-estate transactions referred to him 
by the builder or agent? (7) As a trial approaches, is it proper for a lawyer 
to suggest to an adverse witness that he absent himself, so as not to be avail- 
able to a subpoena? (8) Is a Crown attorney obliged to disclose to opposing 
counsel all evidence favourable to the accused and, if so, on what terms? 
(9) When a damage action is being settled, what obligation is there on a lawyer 
to see that his client pays the bills of the doctors, hospitals and others who 
have rendered services? (10) May a lawyer, in a eivil or a criminal action, 
call as a witness a person whom he believes may be telling an untruth? 
D Should a lawyer give newspaper interviews about a case pending in his 
office ? ` 

Sch questions do offen arise in our country also. It may not be an 
exhaustive list of such situations. It is for the Bar Council and for the 
various Bar Associations to consider the desirability of having a permanent 
committee on ethics as suggested in the answenms mentioned above, to which 
practitioners may address as and when difficulties arise. It is difficult to give 
an exact definition of legal ethics. Bouvier’s definition is as follows: 

Legal ethies is ‘‘that branch of moral science which treats of the duties 
which a member of the legal profession owes to the public, to the Court, to 
his professional brethren and to his client.’ Irrespective of statutes and canons 
of ethics and rules of etiquette, lawyers should act in the right way to main- 
tain the position to which their traditions and training, duties and responst- 
bilities entitle them. å 

The preamble to the Canons of Legal Ethics in America begins thus: 

“In America, where the stability of the Courts and of all departments of hit ia 
rest upon the approval of the people, it is peculiarly essential that the system for s 
blishing and dispensing justice be... so maintained that the public shall have absolute 
confidence in the integrity and impartiality of its administration... It cannot be so main- 
tained unless the conduct and motives of our profession are such as to merit the approval 
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of all just men”. Lord Moulton says: “The true civilisation is measured by the extent 
of obedience to the unenforceable”. ; : ; 


It is time that lawyers should make efforts to rehabilitate themselves with 
reference to the public. They should try to take part m the public-life of the 
country and should not confine themselves to making a livelihood but should 
take a large part in the public life of the country and play the role which they 
once did in the operation of democratic institutions in guiding publie opinion, 
in guarding freedom and enactment of laws. The broad and practical 
experience with the widely divergent problems of life qualifies them for the 
leadership of thought in society in a unique manner. They can canalise public 
opinion in regard to matters coming before the councils, legislative bodies and 
Governments. They should also find new avenues of service to the community. 
Various measures are being enacted before they pass to the anvil of the 
Legislatures. s 

Young lawyers who could command some leisure should make a study of 
bills in their study circles without any bias, offer their suggestiofis and con- 
structive criticism. That way, they can render a very useful service, to the 
country. Now, they have an excellent opportanity to make a thorough study 
of the substantive and adjective laws and place their views before the Law 
Commission which the Union Government was pleased to appoint for the reform 
of the judicial administration and for overhauling the whole legal system. In 
fact, there lies a stupendous task before the Law Commission. 

A time has come when the basic principles upon which our legal system 
rests would be subjected to an intensive and critical re-appraisal in the light 
of the modern and changed conditions. Doubts have often been expressed by 


_ the public both lay and professional that certain divisions of law do not con- 


tinue to satisfy the needs for which they were created and require to be re- 
placed by more progressive ideas. Members of the profession can certainly help 
the Commission in this field of work. 

I may here refer to a misconception that lawyer’s principal job is defend- 
ing people who are presumed to have violated the law. A lawyer merely defends 
the rights of the people and puts the case before the Courts as presented to 
him. It is not for him to decide the merits or demerits, the truth or otherwise 
of his client’s case, which has to be decided by a Court. There has been also 
gome carp at lawyers by some uninformed people. There may be some black- 
sheep in the profession but there will be such in every profession. But the 
prominent position which lawyers occupy in society make such lapses from 
rectitude more noticeable. 

My young friends, you need not have any misgivings or pessimism when 
you enter this profession. Let hope kindle your hearts, for hope is the greatest 
sustaining factor in life. There can be little doubt that, with a will to work 
hard and a desire to build healthy traditions and with integrity and uprightness, 
several of you can rise to the top of the professional ladder. Remember the 
heavy and sublime duty that the profession owes to the country, Ours is an 
infant democracy which requites to be nourished, fostered and protected, and 
every one of you should lend your helping hand. I am sure in God’s own time 
you will honourably mount to success. I wish you all the best of luck in your 
new careers. 
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™ DAMAGE CAUSED By FALLING TREES 


e decision in the recent case of McCombe v. Read ([1955] 2 All E. R.458) 
is yet another warning to property owners that a tree may, in certain circum- 


° stances, prove to be a rather onerous possession. A more frequent cause of 


damage, however, arises through the fall of the tree itself. Accordingly, it is 


proposed in this article to examine the principles that govern the liability of 
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the occupier of land when a tree of that land falls on to or across the adjoining 
highway. 
TREES ADJACENT TO HIGHWAYS 


The cases illustrating the principles are modern and the most recent of them 
is a decision of the House of Lords (Caminer v. Northern & London Investment 
Trust, Ltd. [1950] 2 All E.R.486). The relevant facts can be shortly stated. 
The defendants were the occupiers of a block of flats on land adjoining Prince 
Albert Road, St. John’s Wood. The plaintiffs, husband and wife, were travel- 
ling along that road in their car. The day was fine with a wind blowing in 
strong, squally gusts from time to time. As they were passing the flats, a 
large elm tree standing in the forecourt of the flats fell on the plaintiffs’ 
car, wrecked it and injured both plaintiffs. The tree was a large, well-grown 
em, between 120 and 130 years old. After its fall it was found to be affected 
with a disease known as elm butt rot. This is a disease that affects the roots 
of the tree end, in the case of the tree in question, it must have been present 
long TU the defendants came into possession of the property. There was 
no indičation above ground, however, that the tree was affected by this disease 
which had not taken a normal course because, instead of travelling upwards 
into the trunk, the fungus causing the disease had worked out sideways along 
the main roots, three of which were badly affected while the other three, though 
not so badly affected, showed signs of rot. Consequently there was nothing 
to indicate by external examination that the tree was in any way diseased and, 
even if the trunk had been bored, it was very unlikely that the existence of 
the disease would have been discovered. On the other hand it carried a crown 
of some thirty to thirty-five feet across. 

In the Court of first instance ([1948] 2 All H.R.1101) the case came before 
Lord Goddard, C.J., who found for the plaintiffs, basing himself in a brief 
judgment on the-principle that it is the duty of all owners of property to 
manage it in, accordance with the principles of good estate management, so 
that their property may not be in a condition likely to cause damage to persons 
using the adjoining highways, and that it is an ordinary incident of good estate 
managment to top trees that border on or are near to a high way. The Court 
of Appeal rejected the test of good estate managment and reversed the decision. 
In order to succeed, they held, the plaintiffs must establish either that the 
defendants knew of the danger or that they ought to have known of it. In 
fact they did not know of it for there was nothing in the appearance of the 
tree which indicated the probability of danger. Nor could it be said that 
they ought to have known of it because, from the evidence given in the Court 
below, it seemed that, even if the defendants had sought advice from an 
expert, he would not have condemned the tree as dangerous and the defendants 
would still have remained in ignorance of the danger. 

Before the House of Lords, to which they now appealed, the plaintiffs no 
longer contended that blame attached to the defendants for their failure to 
ascertain the diseased condition of the roots of tHe tree. Indeed, Lord Porter 
expressly negatived any view that the defendants were negligent merely because 
they failed to call in an expert to advise ‘‘as to the possible existence of an 
unexpected and undiscoverable disease.’’ The plaintiffs maintained, however, 
that the defendants were under a duty as reasonable landowners to lop and 
top the tree. 

This then was the issue and its decision depended on the question: ‘‘ What 
would a prudent landowner have done about the tree?’’ Their Lordships 
were of opinion that the evidence, unsatisfactory though it was in sonfe ways, 
did not establish that there was arty general rule or practice that required 
that every fully grown elm tree in a dangerous position ought to be lopd 
or otherwise dealt with as a safety precaution, no matter how healthy it 
might seem to be. In the absence of such a general rule or practice the 
appellants (plaintiffs) could only succeed if they could show that there was 
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something special about this tree that should have been apparent on inspection 
and that should have suggested that lopping or other precautionary action 
was necessary. Lord Reid (at p. 499) posed the question: ‘‘ Would a reasonable 
and careful owner, without expert knowledge but accustomed to dealing with 
his trees and having a countryman’s general knowledge about them, think it 
necessary to call in an expert to advise him or would he think it sufficient to 
act, at least in the first instance, on his own knowledge and judgment,’’ and 
then answered it by saying that the evidence in this case did not convince 
him that the owner would or should call in an expert. If, therefore, inspection 
could be left to a person with general knowledge and experience of trees, it 
remained to ascertain whether such a person would have advised that this tree 
ought to be lopped. The test applied by Lord Normand (aé p. 496), gathered 
from a consideration of the evidence as a whole, was this: ‘‘If the trunk is 
straight and there are no rising roots, a comparatively compact crown, no 
obviously very heavy boughs and, it may be added, no sign of rot or disease, 
the owner may count the tree safe.’? The main feature relied on by the 
appellants was the size of the crown. The expert. witnesses were agreed that 
any tree with a very large crown ought to be,lopped for safety. The evidence 
established that the crown was large but not unusually so. Consequently, if 
the respondent company had performed the duty of inspection that, in their 
Lordships’ opinion, was laid upon them (a duty which admittedly they did not 
perform), it would have made no difference, for the tree was just such a tree 
as, according to the principle deduced by Lord Normand from the expert 
evidence, the owner might consider safe. - The appeal, therefore, was 
dismissed. 


NEGLIGENCE OR NUISANCE. 


It will be observed that the judgments in the House of Lords proceeded on 
the footing that the plaintiffs’ claim was based on negligence. Indeed Lord 
Reid expressly stated that no separate case of nuisance was now maintained 
by the plaintiffs. To see how a claim founded on nuisance may fare, reference 
may be made to two earlier cases. The first of these, Noble v. Harrison ([1926] 
2 K.B.332), is a decision of a Divisional Court on appeal from a county 
Court. The plaintiff claimed to recover from the defendant in respect of 
damage to his motor coach which, while passing along the highway, had been 
struck by a falling tree. The tree was an eighty year old beech tree growing 
on the defendant’s estate. A branch, twenty to twenty-five feet long, grew 
out of it at a height of thirty feet above the ground and overhung the highway. 
It was this branch that, suddenly, in fine weather, fell upon the motor coach. 
The county Court Judge had found at the trial that the defendant did not know 
that the branch was dangerous but that the fracture was due to a latent defect 
(a erack into which water had penetrated) that would not have been discover- 
able by any reasonably careful inspection. Accordingly he rejected the 
allegation of negligence against the defendant but none the less gave judgment 
for the plaintiff on the grouñd that the branch, by reason of the defect in it, 
had become a menace to those using the highway and as such a nuisance and 
that that nuisance was the cause of the damage. The Divisional Court agreed 
that there was no question of negligence for no want of care was proved. On 
the question of nuisance they first pointed out that it could not be validly 
contended that the mere fact that the tree overhung the highway made it a 
nuisance; the right of the public in a highway is merely to pass and repass 
and, so long as that right is not interfered with, they cannot complain of what 
is in tfe air above or on the earth beneath. The Court then considered the 
further argument that because the tree felf, it must have been dangerous before 
itVell and therefore was a nuisance, and answered it by applying the principle 
enunciated in Barker v. Herbert ( [1911] 2 K.B.633) and other cases. Rowlatt, 
J., summarised the principle by saying that a person is liable foy a nuisance 
constituted by the state of his property (i) if he causes it; (ii) if, by the neglect 
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of some duty, he allowed it to arise; and (iii) if, wheh it has arisen without his 
own act or default, he omits to remedy it within a reasonable time after 
he became aware, or ought to have become aware, of it, Applying this principle 
to the facts found by the county Court Judge, the Court in Noble v. Harrison 
(supra) had no difficulty in finding that the defendant could not be held liable. 

This decision was followed in Cunliffe v. Bankes ([1945] 1 All E.R. 459). 
In this case the tree that fell (or was blown down) had not extended over the 
highway as in Noble v. Harrison (supra) but had been growing inside some park 
land about twenty feet from the boundary wall on the other side of which was 
a highway. The tree was an elm, some fifty years old, and on its fall, the precise 
time of which was unknown, it lay across the wall and the highway, though 
somewhat above woad level. The defendant’s husband, it was found, had been 
travelling on his motor cycle along the highway very early on a January 
morning and, having little chance of seeing the tree because it was some distance 
above the ground, had caught his head on the tree with the result that he sus- 
tained fata® injuries. 

The widow’s claim was based both on negligence and nuisance. The evi- 
dence satisfied the Court that the tree had been affected with a disease known 
as honey fungus which attacks the roots first but that, when inspected after 
the accident, the bark looked quite healthy. On this finding the Court had no 
difficulty in holding that the claim in negligence failed for there was no certainty, 
in the circumstances just described, that the aunual inspection carried out by 
the defendant’s estate agent (the last one having taken place in the previous 
summer) would have disċlosed that the tree was affected by honey fungus. 

On the claim for nuisance the Court quoted the principle referred to by 
Rowlatt, J., in Noble v. Harrison (supra) and pointed out that, of the three 
headings or divisions taken by him, the only one under which it was sought 
to put the plaintiff’s claim was the second, viz., ‘‘if by the neglect of some duty 
he allowed it to arise”. It was not said that the defendant caused the nuisance, 
that he caused the tree to fall, nor was it said that he omitted to remedy the 
nuisance within a reasonable time after the tree had fallen. The real question 
was: ‘‘Did the defendant by the neglect of some duty allow the nuisance to 
arise’’? This question had to be answered in the negative in view of the finding 
expressed already that there had been no negligence on the part of the defen- 
dant’s agent since there was nothing to warn him that the tree was diseased and 
he had made those inspections that he ought to have made. 

It is interesting to note how, in this case, the two claims in negligence and 
nuisance virtually coalesced and, indeed, at one point in the judgment the 
Court said: ‘‘What has to be determined in this case is the same thing, whether 
the claim be in negligence or nuisance.’’—D.J. 





ACCIDENTS TO STRAYING CHILDREN 


The decision of Ashworth J., in Creed v. John McGeoch & Sons, Lid. ((1955] 
3 All E.R. 123) brings up once again the question of liability for accidents to 
straying children. Children wander everywhere in search of play, investigate 
fascinating objects, and sometimes injure themselves. Even in a public park 
provided for their recreation they may hurt themselves on the swings, eat 
poisonous berries or drown themselves in an ornamental lake. On places such 
as building sites, they may tamper with scaffolding or fall into ditches. In 
these cases the law has to make a diffieult choice. On the one hand,eit is the 
duty of parents to keep their children out of mischief, and it is unreasonable 
to throw this burden upon strangers, who have never invited the childreg to 
stray on to their land. On the other hand, the occupier of property in a densely 
populated area is well aware that numbers of children will be playing about, 
and where die has created special hazards, he should keep in mind the presence e 
of children. The law has tried to keep a balance midway between these 
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two considerations, and it is not surprising that the authorities have become 
tangled and difficult. The tendency in recent years has been to enlarge thes 
duty of care owed to children. It is noteworthy that in the United States— 
where there is also much litigation on the subject—the tendency is in^ 
the same direction; and one solid justification for-this lies in the fact that 
modern industry and building operations involve greater hazards than they 
did fifty or a hundred years ago. Climbing on to a power pylon is a much 
more serious matter than climbing on to a horse and cart. 

One puzzling feature of the cases is that the plaintiff has sometimes failed 
on the ground that he was a trespasser, for example .in climbing over from a 

° park on to a railway line (Edwards v. Railway Ezecutwe [1952] 2 All E.R. 
430); while in other cases, apparently quite similar, the fact*that the plaintiff 
was a trespasser at a particular spot has been dismissed as irrlevant (Gough v. 
National Coal Board [1953] 2 All E.R. 1288: colliery tram line). The expléa- 
nation of this discrepancy is that there are several possible heads of liability, 
and in some cases the exact legal status of the child upon the? premises is 
important. ' o 

Let us try to analyse the various heads of diability. Failure to distinguish 
and separate them may easily lead to confusion. 

(1) Inability of the occupier in his capacity as occupier:—This hability is 
not limited to static dangers, as recent obiter dicta have suggested. There are 
authorities in the House of Lords which have applied it to moving machinery 
and hazards of every kind. The occupier is subject to certain liabilities for 
hazards existing on his premises, for the good reason that he is in control. 
Moreover, a defendant may be classed as an occupier without being a tenant 
or owner: he ‘‘may have an interest and control which falls short of exclusive 
oceupation’’ (Hartwell v. Grayson Rollo & Clover Docks, Ltd. [1947] K.B. 901, 
at p. 913). A building contractor may therefore in some circumstances be in 
occupation of the building site. This must always be a question of fact. 

It is well-known that the liability of the occupier in his capacity as occupier 
depends upon whether the injured person was an invitee, licensee or trespasser. 
These distinctions are irrelevant to every other form of lability. 

If a child is a trespasser, the occupier as such is not lable to him. If he is 
an invitee, there is not usually much difficulty in establishing liability. The 
ease of a child-licensee is, however, rather more complex. 

In practice, children tend to be regarded as licensees if they are known to be 
present and are not warned off: ‘‘but repeated trespass of itself confers no 
licence’? (Edwards v. Railway Executive (supra), per Lord Goddard C.J.). 
An occupier is liable to a licensee for concealed dangers only: and although to 
a certain extent the capacity of a young child must be taken into account, such 
open and obvious perils as.a sheet of water or an open trench cannot be treated 
as concealed dangers: Hastie v. Edinburgh Magistrates (1907 8.C. 1102) ; 
Phipps v. Rochester Corporation [1955] 1 All E.R. 129). Im the case of an 
adult, the occupier discharges his duty sufficiently by giving warning, because 
the danger is then no longer concealed: but in the case of a child, a warning 
may not be enough, and the duty of the occupier may involve removing the 
danger, e.g, by raking a paddling pool for broken glass: Elis v. Fulham 
Borough Council ([1937] 3 AU E.R. 454). : 

(2) Liability for nuisance on the highway :—Where a nuisance is created on 
the highway, such as a dangerous obstruction or a deep hole, the person respon- 
sible is liavle to a child in the same way as he is liable to an adult. But there is 
no liability when the plaintiff has deviated, and encountered a danger away 
from the highway: Jacgbs v. London County Council ({1950] 1 All E.R. 737). 
Fugher, if a child-plaintiff is not making a lawful use of the highway as a 
highway, by passing to and fro or resting, but is playing, for example, 
°on a heap of stones, it has been held that he cannot complain that a 

> . nuisance is an infringement of his rights: Liddle v. Yorks: (Nosh Riding) 
County Council ([1984] 2 K.B. 101). These considerations greatly narrow 


VOL. LVI] JOURNAL. 29 


the prospects of succees in an action for nuisance by a child who has strayed in 
the course of his play. 


(3) Persons conducting dangerous activities:on land:—This is another head 
of liability which applies to children and adults alike. Any person—whether 
the occupier or not—who conducts activities on land, such as the felling of trees 
or the movement of machinery, must take reasonable care for the safety of 
persons who are known to be in the vicinity: Mourton v. Poulter (11930) 2 K.B. 
183); Excelsior Wire Rope Co., Lid. v. Callan ([1930] A.C. 404). But the 
occupier will not be liable to trespassers if he was not aware of their presence: 
Robert Addie & Sons (Collteries), Lid. v. Dambreck ([1929] A.C. 308). 

(4) Persons creating static dangers on lands—IJt has been held that 
contractors workiAg on premises—as distinct from oecupiers—may be lable 
if they create a static danger, such as a hole in the floor, and fail to take care 
fôr the safety of persons lawfully on the premises, either by giving a warning 
or otherwise: Kimber v. Gas Inght & Coke Co. ([1918] 1 K.B. 439). Similarly, 
where contr&ctors create static dangers and know that children may be wander- 
ing abogt in the vicinity, the children are treated as ‘‘neighbouts’’ in the legal 
sense, to whom the contractors owe a duty. Thus electricity undertakers using 
a wayleave over farmland for their wires were held liable to a schoolgirl who 
climbed a tree and was electrocuted: and the fact that the schoolgirl was 
{vis-a-vis the occupier) a trespasser did not afford a defence: Buckland v. 
Guildford Gas Inght & Coke Co. ((1948] 2 All E.R. 1086). So, too, a demo- 
hition company were held liable to a trespassing school boy who tampered with 
a wall left in an unsafe condition: Davis v. St. Mary’s Demolition & Excavation 
Co., Ltd. ({1954] 1 All E.R. 578). But in Cuttress v. Scaffolding (Great 
Britain), Lid. ({1958] 2 AN B.R. 1075) contractors were held not liable when 
they left a scaffold in a secure condition and had no reason to expect that 
that anyone would pull it down. 

(5) The “allurement’’? cases:—-Yet another class of cases is based on the 
concept of an ‘‘allurement’’ (called in the United States an ‘‘attractive nuis- 
ance’). This is an object which is attractive to children, but is likely to 
injure them if they play with it. ‘‘Allorement’’ is a very broad term. In 
the leading case, Lynch v. Nurdin ([1841] 1 Q.B. 30), a boy was injured 
through playing with an unattended horse and cart in the street. In Glasgow 
Corporation v. Taylor ([{1922] 1 A.C. 44), a child was poisoned by eating 
attractive but poisonous berries in a public park. (This case ought not to 
be regarded as turning on the law of invitor and invitee: it is an ‘‘allurement’’ 
case.) In the earlier cases the ‘‘attractive nuisance’’ was on the highway, but 
this is not necessary. It is sufficient if the object is left in a place to which 
the public have access. In Gough v. National Coal Board ([1953] 2 All E.R. 
1288) the plaintiff was injured while playing with some wagons adjacent to a 
place where the public were accustomed to walk. Admittedly the boy was not 
a trespasser as regards the land, and the fact that he was trespassing on the 
wagons—the ‘‘allurement’’ itself—did not afford a defence. 

The latest case—Creed v. John McGeoch & Sons, Ltd. ([1955] 3 All ER. 
123)—arose, like some of the earlier cases, from an accident at a building site 
where children were playing when the men had gone away. The defendants 
were contractors making up lengths of road on a housing estate, and at a little 
distance from the side of the road they left a trailer, which they Inew would 
be attractive to children. The plaintiff, a girl aged five years, saw the trailer 
and with other little children, started using it as a see-saw, and injured her 
finger. 

Ashworth J., held that the action could not succeed on the ground of nuis- 
ance to the highway. The trailer was not on the highway, and in any case the 
plaintiff was not using the highway at the time of her accident. But the 
claim succeeded on the ground of negligence. The trailer was admittedly an 
allurement, gnd the place was open and accessible to members of the public. 
Apart from this, however, Ashworth J., followed the cases of Buckland and 
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Davis (cited in heading (4) above) and held that the defendants owed a duty 
of care to the plaintiff, whether or not she was a trespasser. The case may. 
therefore be regarded either ag an ‘‘allurement’’ case strictly in line with 
Lynch v. Nurdin—heading (5) above—or as an example of the more general 
duty of care in heading (4) above—where a user of land, other than the occu- 
pier, creates a static danger. 

If the contractors had succeeded in showing that they were the occupiers 
of the piece of land where the trailer was left, and that the plaintiff was a 
trespasser at this point, her action would have failed: for it is clear that the 
occupier is in a favoured position as against trespassers. However, the defen- 
dants did not succeed in establishing either point.—L.J. 

a e a e 
ARCHITECT: NEGLIGENOE 

It is well established that if an architect acts without due care and sktll 
in the supervision of the works entrusted to him and thus occasions loss, he 
will be liable in damages. The standard of work required by a Building con- 
tract depends, of course, on the terms of the contract itself. In Cgtion v. 
Wallis ([1955] 3 All E.R. 373), the contracte required the building contractor 
to carry out the works to ‘‘the reasonable satisfaction of the architect’’, the 
house being one which the builder had to build down to a price. The plaster- 
ing and paintwork of the house were not as good as they could or should have 
been, and certain tiles on the floor of two rooms were badly stained. The 
architect drew the contractor’s attention to these defects, but, after the builder 
had attempted to replace the marked tiles by others which did not match, 
at the end of the defects liability period the architect wrote to the building 
owner saying that he understood that all these matters had been made good 
and asked him to pay the builder. In an action by the architect for his fees, 
the owner counterclaimed for damages for failing to exercise skill in super- 
vising the erection of the house. The Court of Appeal, by a majority, dis- 
missed the counterclaim, holding that the low price of the building was a 
material factor in determining whether the architect could pass the work as 
having been done to his reasonable satisfaction. 

Two points arising out of the majority decision in Cotton v. Wallis (supra) 
would seem to call for comment. It is reasonably clear that the defects, to 
which the attention of the builder was called, were not made good. If that 
is so, then the contract was not properly carried out, no matter whether the 
contract price was a low one, and that is indeed the view which Lord Justice 
Denning—rightly, if we may say so, with respect—took in his dissenting judg- 
ment. Each case must certainly be judged on its merits, but it would be re- 
grettable if too low a standard of professional supervision were encouraged. 
The other point is, perhaps, a rather more difficult one. The practice of a 
profession, from its nature, demands some special skill and ability, and a pro- 
fessional man is liable for injury caused to another to whom he owes a duty 
to take care if he fails to exercise that amount of skill which is usual in his 
profession. The question of what is the proper amount of care and skill is one 
of fact, and would seem to rest on the consideration—described by Tindal 
C.J., in Chapman v. Walton ([1883] 10 Bing., at p. 63) as being the most 
satisfactory mode of determining it—whether other persons exercising the 
same profession, and being men of experience and skill therein, would or would 
not have acted in the same way as the professional man in question did. 
This view is not easy to reconcile with the observation of Lord Justice Morris 
in Cotten v. Wallis, at the end of his judgment, that ‘‘whether someone else 
in similar circumstances might have come to a different conclusion does not 
seem to me to matter’’. If this should be taken to mean that the test of want 
of skill and care which has been hitherto applied is no longer acceptable, it 
is difficult to see by what yardstick, if any, reasonable care and skill in the 
exercise of a profession can be measured.—L.J, "© 
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CARELESS DRIVING 


* LORD GODDARD, C.J., stated in Gibbons v. Kahl ([1955] 3 All E.R. 345) that 
‘fit does not follow, however, and I should be sorry to have to lay it down, that 
every time a man may commit a breach of the Pedestrian Crossing Regulations, 
1954, he necessarily offends against the section for careless driving’’. This state- 
ment may be contrasted with the observation of Devlin J., in Leicester v. Pearson 
([1951] 2 All E.R. 71) : ‘‘I think the finding of the magistrate that there was no 
negligence is conclusive that there was no breach of the regulation’’. In Gibbons 
v. Kahl the Court did not dissent from that view of the law, Barry J., saying that 
‘ Lescester v. Pearson depends entirely on the finding that there was no neg- 
ligence on the part of the motorist. From that, I think, it follows that he 
was not in breaclf of any duty imposed by the regulation’’. It would also 
appear to follow that a conviction for an offence against the regulation neces- 
sarily implies negligence on the part of the motorist. Nevertheless, the Divi- 
sional Court have now held that this negligence is not necessarily sufficient to 
sustain a conviction for careless driving under s. 12 of the Road Traffic Act, 
1930. Whigs decision appears to conflict with the view of the House of Lords, 
expressed obiter in Andrews v. D.P.P. ([19387] 2 All E.R. 552, 556). There 
Lord Atkin said: ‘‘Section 12 of the Road Traffic Act imposes a penalty for 
driving without due care of [sic] attention. This would apparently cover all 
degrees of negligence”. Lord Atkin’s was the only speech delivered, and wth 
it the other learned Lords agreed. Presumably, however, the Divisional Court 
will in future follow its own decision rather than Lord Atkin’s dictum. This 
is, no doubt, very satisfactory from the point of view of the motorist, for it 
means that s. 12 will no longer include all degrees of negligence. It is not, 
on the other hand, conducive to clarity in a branch of the law which affects 
all of us practically every day of our lives. Before Andrews v. D.P.P. it 
appeared open to the Courts to hold that there were only two degrees of 
negligence in the driving of a motor car which were of significance for the 
purposes of the law: that involved in dangerous driving within s. 11 (which 
would inelude that in manslaughter if death ensued), and that involved in 
careless driving within s. 12 (which would include that required for reg. 4, 
and also that involved in civil liability). It would now, however, seem to be 
necessary to distinguish between five degrees, namely, those involved in man- 
slaughter, dangerous driving, careless driving, a breach of reg. 4 and civil 
liability, but there is no clear criterion for distinguishing the degree neces- 
sary for s. 12 from that necessary for reg. 4, or elther of them from that 
involved in civil Lability.—L.J. 


Mostem MARRIAGE: MATERNITY Grant 


A OLAIMANT for maternity benefit based her claim to a grant on the insurance 
of her husband whom she had married in India according to the rites of the 
Moslem religion. The marriage ceremony was valid by the law of the country 
of celebration and the parties were capable of so marrying by the law of the 
country of their domicil. The evidence showed that a Moslem marriage left it 
open to the husband to marry a second wife in certain circumstances. The 
Insurance Commissioner held (Decision No. R (G) 7/55) that the claimant was 
not entitled to the benefit since the man with whom she went through the cere- 
mony of marriage was not her ‘‘husband’’ within the meaning of s. 14 of the 
National Insurance Act, 1946. The decision is, to say the least, a curious one. 
The question is not, we think, one of the construction of the word ‘‘hugsband’’: 
it is whether English law should recognise the status of the claimant’s husband 
who was, according to Moslem law, unquestionably a martied man. When both 
parties are domiciled in the country where they are married, and the marriage is 
valid there ‘‘then, even if it lacks in our eyes some of the essentials of marriage, 
as, for instayce, if it is potentially polygamous, we still regard it here, for many 
purposes, as a valid marriage” (per Denning L.J., in Kenward v. Kenward 
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[1950] 2 All E.R., at p. 309). , Indeed, in Baindatl v. Baindail ([1946] 1 All 
E.R. 342), where the problem is fully considered, the Court of Appeal res 
cognised as valid a marriage according to Hindu polygamous law holding that 
it constituted an effective bar to any subsequent mariage in Englan.d—ZJ.dJ. 


REVIEWS. 


Commentary on the Evidence Act. By V. B. RAJU, M.A., 10.8., District Judge. 

Sholapur. Vol. III. 1955. Roy. 8vo. Pages 1313 to 1751. 

Tas is the third volume of the Commentary on the Indian Evidence Act. It 
begins with twenty Appendices on various topics bearing on the law of evidence. 
Then follow Index of Cases, Subject Index and bare text ofthe Evidence Act. 
Cases reported while the book was in the press are noted in the final Appendix Y. 
In reviewing earlier volumes we have stated that this is a most exhaustive, ana- 
lytical and critical commentary on the Evidence Act and is boung to be very 
useful to the profession at large. 


Ca o 
The Hindu Marriage Act. By Jirenpra K. Naa, M.Sc., LL.B., Advocate, Calcutta 

High Court. Caucutrra: Law Book-Stall, 6 Old Office Street. Roy. 8vo. 

Pages 60. Price Rs. 2-8. ; 

Tus brochure contains the Hindu Marriage Act, 1955, with annotations. The 
Act has fully revolutionised the orthodox idea of marriage amongst the Hindus. 
The Appendix reproduces Statement of Objects and Reasons; Hindu Married 
Women’s Right to Separate Residence and Maintenance Act, 1946; Hindu Mar- 
riages Validity Act, 1949; Bombay Hindu Divorce Act, 1947; and Madras Hindu 
(Bigamy Prevention and Divorce) Act, 1946. Thus all statutes relating to mar- 
riage and its concomitant results are gathered together for the purpose of ready 
reference. 


Law Relating to Government Servants. By DauLat Ram Prem, Senior Advo- 
cate, Supreme Court, New Delhi. New Deunr: Arora Law House, Almeri 
Gate Extension. 1956. Demi 8vo. Pages 232. Price Rs. 16. 

Tras book deals with various aspects of service of Government servants, name- 
ly, appointments, conditions of service, misconduct, discharge, dismissal, criminal 
liability, constitutional remedies, suits ete. It fully embodies decisions of English 
and Indian Courts bearing on the subject. The Appendix contains Appeal Rules, 
Temporary Service Rules, and statutes bearing on the conduct of Government 
servants. Thus every aspect of government service is carefully dealt with in this 
book which contains a mass of information not generally known even to those 
who are in the service of Government. The book supplies a real want in the 
domain of government service. l 


Tenancy Law Reporter, Vols. I and II. Edited by S. B. Sarpesar. Poona: 304 

Sadashiv Peth. , 

THESE two volumes embody the decisions of the Bombay Revenue Tribunal. 
Volume I contains selected decisions of the Bombay Revenue Tribunal for the 
year 1953, and Vol. IT of 1954. The author deserves credit for publishing these 
decisions which will be useful to those who have to tackle the problems of 
tenancy legislation. 
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Indian Law Quarterly. Edited by Dauntat Ram Prem, Senior Advocate, New 
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CONFLICR OF LAWS: ADOPTION AND A DIFFICULT 
BOMBAY DECISION 


The decision of Mr. Justice Vaisey in In re Wilson’ in 1954 appears to have 
solved for the present cértain important questions in the English Conflict of 
Laws in relatéon to foreign adoptions. It has been criticized because in the cir- 
cumstances an unfortunate young man was caught in a veritable legal vicious 
circle, but its correctness both om law and upon principle must have struck 
many if not all writers on Conflict, It has yet to be seen how writers with a 
special interest in Adoption will react to this valuable decision, a milestone in 
a country which is a waste of conjectures. It is the purpose of this note to draw 
attention to the curious conflict of authority between In re Wilson and a recent 
Privy Council decision, which, while its facets were not on all fours with those 
of the English case, is markedly comparable and gave rise, in the Advice to His 
Majesty, to a dictum directly contradicted by the judgment in the Chancery 
Division. Vaisey J.’s attention does not seem to have been drawn to the Privy 
Council decision, and since he considered carefully and referred in his judgment 
to several United States and Commonwealth decisions it seems strange that he 
did not think it requisite to consider the decision of a Board of which Lord 
Greene was a member. <A suggestion that this may be due to the fact that the 
Judicial Committee were concerned with a dispute between Hindus cannot con- 
vince us, since every Conflict problem involves foreign elements; moreover, when 
stripped of its local peculiarities, the problem was, apart from one essential fea- 
ture, substantially similar to the one facing the learned Judge. A more probable 
explanation for this apparent neglect lies in the fact that, whereas the Privy 
Council case was reported with adequate headnotes in the Bombay Iaw Reporter 
and the Madras Law Journal the headnote appearing in the Law Reports series 
is very insufficient. 

In Wtlson’s case a domiciled Englishman died substantially intestate leaving 
as claimants of his personal estate in England two sisters and a boy whom he had 
adopted according to the law of Quebec. He had taken no steps in his life- 
time to have the adoption regularised according to English Jaw, since he was 
under the mistaken impression that this was unnecessary. The question which 
was before the learned Judge was whether a son adopted according to the law of 
Quebee could benefit as a ‘‘child’’ of a person dying intestate domiciled in Eng- 
land under the terms of the Administration of Estates Act, 1925, which was 
admitted to be the fundamental law governing the question. That Act, in pro- 
viding for the succession of ‘‘children’’, must be supplemented by reference to 
the Adoption Act, 1950, by which from all practical viewpoints a child adopted 
aceording to its provisions counts as a legitimate-born child of the adopter. But 
that Act clearly did not contemplate foreign adoptions, and Vaisey J. according- 
ly and naturally held that since the law governing the snecession to the intestate’s 
estate did not contemplate as an heir a child adopted in a jurisdiction otitside 
the British Isles the sisters were the beneficiaries of the tgust in question. He 
rejected the argument that the law governing the adoption should prevail over the 
law governing the succession,* and admitted that an adoption might be recognis- 
-ed for some purposes (e.g. custody) in the English Courts while it would fail 


1. Wilson, De@d. In ra: Grace v. Lucas, 2. Atp. 742, 
[1954] 1 Ch. 733 ; [1954] 1 All E.R. 997, 
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to achieve recognition for the purpose of admitting the adoptee to the succession 
of an English-domiciled intestate? The perfectly intelligible doctrine that a 
status can only be defined by its incidents was thus upheld, and several promi- 
nent text-book writers have found their views contradicted.+ 

_ Since the boy was held not to have been adopted for the- purposes of succession, 
it follows automatically that the boy did not lose his domicile of origin, which 
was Quebec—he was an infant even at the time of the hearing. In the Courts of 
Quebec, the learned Judge admitted,© his adoption would certainly have been 
upheld as valid and effective for the purposes of succession. According to the 
law of his domicile, as the English Judge defined it, the law which is so often 
said to settle questions of status, he was the heir of his adoptive father. Had 
the domicile of the adoptee been the crucial factor in determining his claim to 
be a helr—an approach which has appealed to not a few writers®°—he could not 
have failed to succeed. But if the Quebec view instead of the English view, of 
what was his domicile is correct the boy did indeed Jose his Quebec domicile and 
gained an English domicile, with the effect that his adoption lg Quebec was 
automatically self-frustrating in the important respect of his rights of succession 
to the adoptive parent; his only chance of succeeding on an intestacy wås depen- 
dant upon that parent’s acquiring before his death either a domicile in Quebec 
or a domicile in some jurisdiction which would accord full effect to the Quebec 
adoption. This aspect of the matter, however, is not one of the two aspects which 
it is intended to discuss here. The boy’s claim was in fact negatived on one 
ground, namely that his adoptive parent’s domicile was not in a jurisdiction 
which permitted the succession of a child adopted according to the law of Quebec 
in the circumstances. In other words the law of the domicile of the claimant 
was not accepted as relevant, and the only law given consideration was that of 
the domicile of the propositus. The decision has been accepted as a leading case 
in the last edition of Halsbury’s Laws of England’ with the comment that suc- 
cession to immovable property in England is probably governed by the same 
requirement in a ease of an adoptee claimant. This follows u fortiori. 

C. 8. Nataraja Pillai (Decd.) v. C. 8. Subbaraya Chettiar was an appeal 
from the High Court of Madras, and was the more weighty a decision for the 
unusual distinction of having been heard by the Board twice. The Advice can- 
not be quoted without some introductory explanation and it would be better to 
begin the story at the stage where the plaintiff-appellants, who were actually in 
possession of the proposita’s Indian estate, were attempting to satisfy the High 
Court that the adopted child, the defendant-respondent, had no title to it. For 
the purposes of this account it will be convenient to simplify the facts. A cer- 
tain French subject, a widow by name Vasavambal Ammal, went through a form 
of adoption in Madras in which she purported to adopt Subbaraya as a son to 
herself. This she did under Hindu law, by which she was governed as she hap- 
pened to be a Hindu. But whereas the law of her domicile, which was that of the 
French Settlements (Pondicherry, her place of permanent residence, not having 
merged with the Union of India at that time), permitted her to adopt to herself, 


the question whether the status exists yet a 
third law may determine whether or not the 
adoptas can be an heir. Professor Cheshire 
and others mention that some jurisdictions 


3. At p. 738. 

4. Professor Rabel, Professor Campbell 
and (probably) Professor Kennedy, whose 
views on Conflict of Laws have yet to appear. 


This is to mention writers who have given 
their minds to the consideration of Adoption 
as an institution including its position as a 
factor in Conflicts of Laws problems. Dean 
Faleonbridge seems unscathed. 

5. tpp. 738, 744. 

6. Including Professor Campbell and Pro- 
fassor Kennedy who hawe expressed the view 
Shat tho status of adoptee has a definite con- 
notation. Capacity to adopt and capacity 
to be adopted are quite distinct from the effects 
which may be aacorded to the status once 
established, and it may well be that while 
reference to one or even two laws will settle 


determine the estion whether a child has 
been validly opted by reference only to 


‘the law of the child’s domicile {which seems 


possible only upon the basis that domicile 
means residence for the time being, as other- 
wise a circular reasoning is inevitable). Since, 
tha status of adoptee is equivalent to the 
Sundlefof rights which it actually gives him 
this school of thought is committed to deter- 
mining the rights of the adoptee in a succession 
by the law of his own domicile. 

7. 8rdedn., Vol. VII (1954), 50-1. 

8. (1949) L. R. 77 I.A. 83, s.c. 52 Bom. 
L.R. 474, 3.0. [1950] 1 M.L.J. 172. > : f 
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so as to enable the adopted son to be her heir upon an intestacy, the Hindu law 
of the British Presidency of Madras did not permit any Hindu widow to adopt 
with such effects? unless she could show that she was governed by the Mithila 
school of Hindu Jaw—-an advantage that is open only to the inhabitants of a part 
of the State of Bihar in Northern India and to their kinsmen whose ancestors 
had migrated from those parts and not adopted any other school of law. For 
practical purposes, then, there was a violent divergence between the law apph- 
cable to Hindus domiciled in Pondicherry and those domiciled in the neighbour- 
ing British Indian territory. Adoption in Pondicherry and adoption in Madras 
were two totally different matters. When Vasavambal Ammal died Subbaraya 
naturally claimed her estate, a large part of which -consisted in immovable pro- 
perty in Madras. is claim was contested on many grounds, but only one inte- 
rests us, and it turned out to be vital: it was claimed that Subbaraya could not 
succeed to immovables in British Indie since he could not show that he was con- 
templated as an heir by the lex situs. In Pondicherry his claims succeeded, and 
after they had been contested on various grounds up to the Court of Cassation at 
Paris it was established by that tribunal’s order that Subbaraya was the validly 
oe gon of Vasavambal Ammal and entitled to all her property in Pondi- 
cherry. i 

India is governed, by virtue of the Indian Succession Act’° as well as under 
the general rule of justice, equity and good conscience, by the English Conflict 
of Laws rules regarding the descent and distribution of estates of persons dying 
domiciled abroad. These rules were already formed in the eighteenth century 
and Indian Courts have become perfectly familiar with them’? It is clear that 
immoveables pass according to the lea sttus. Moreover Indian Courts are in no 
doubt but that foreign judgments concerning title to land in India are without 
effect. Yet when Nataraja v. Subbaroya’2 came before a Bench consisting of 
the Chief Justice, Sir Lionel Leach, and Madhavan Nair J. (as he then was) it 
proved impossible to urge that notorious rule upon the Court. It was held, first of 
all, that the Indian Succession Act, 1929, did not apply to the case, since although 
that Act and its predecessor the Indian Succession Act of 1865 did not expressly 
include foreigners within the exemptions it prescribed from its provisions the 
Privy Council in Khatubat v. Mahomed Haji Abu! had decided that a Halai 


9. The Hindu law of British India, excapt- 
ing a special rule appearing only in the Mithila 
school, has not recognised adoptions by women 
(other than prostitutes of a particular olass) 
except as tha actual or presumptive represen- 
tatives of their husbands. If an adoption 
is not a velid adoption to the husband it is 
no adoption at all. Subbaraya abandoned 
the contention thet he was the adopted son of 
his adoptive mother’s husband. Frenoh India 
had begun, at least as far back as 1897 (Leon 
Sorg: Tratte theortque et ique du dr. 
hindou, Pondicherry (1897), p. 127), to see 
no reason why a widow should not adopt to 
herself with appropriate effeots, particularly 
as in French India widows inherited an abso- 
lute estate, which has never been the case in 
Britith India, 

10. The Act {X of 1865), whioh is relevant, 
sot out in s. 5 the following rule whioh applies 
to all suosessions (Hindus were excepted) : 

“Succession to tha immoveable property 
in British India of a person deceased is regulat- 
ed by the law of British India, wherever He 
may have had his domicile at the time of his 


death. Succession to the movesble property e 


of a person deceased is regulated by the law 
of the country in which he had his domioile 
at the time of his death.” The illustration (6) 
actually explains thata person dying domioiled 
in France (Pondigherry was part of France in 
a oertein sense) is governed as to the succes- 


sion of his immoveable property in British 
India by the law of British India. Just as 
s. 331 exempted Hindus from the old Aot, the 
Succession Aot of 1925 by a. 4 exempted them 
from the provisions of s. 5. But as Dr. 
N. O. San Gupte says (Indian Stocesston Act 
(1928) 14), conflict of laws rules are unaffected. 

11. In the Madras case of Krishnaswamt 
yv. Venugopala [1942] Mad. 376 and in the 
Federal Court cass of Umayal Achi v. Laksmi 
Achi, an F. ©. R. 30-1, the well-known 
principles are referred to as axiomatic. 

12. [1039] Mad. 507. 

18. (1922) I.L.R. 47 Bom. 148, ac. 26 
Bom. L. R. 127, s.0. 50 I.A. 108. Ib is most 
important to observe that when Lord Dunedin 
said, “Now the deceaced was a Mahomedan. 
Acoordingly the Indian Succesion Aot does 
not apply...’ (atp. 150), he did not mean 
that the Act did not apply at all, in the sense 
that s, 5 (ree note 10 above) was not the law 
for Indie : he meant that the Aot it ita general 
scope, as a codification of descent and distribu- 
tion and administration, did not apply to those 
classes of persons who were exempted*under 
8.331. Moreover, there is no reason to believe 
that any immoveable’property was involvodg 
in the dispute : the word was not mentio 
in the oase, and from the propositus’ professsion 
and ciraumstanoes it is quite likely that he 
left immoveable property, if anywhere, in 
the country of his domicile. 
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Memon domiciled in Porebunder (which was a foreign jurisdiction at that time) 
but resident at Bombay was governed, as to the succession to his estate, by the 
law applied to Halai Memons by the Court of Porebunder and not by the law 
applied in Bombay to Bombay Halai Memons. This was a binding authority for 
the proposition that Hindus, Muslims, Sikhs and Jainas, who are especially 
exempted from the provisions of the Indian Succession Act,'4 may take advan- 
tage of their personal law even though they are domiciled outside India—a term 
understood in a purely legislative and not a geographical sense. The difficulties 
implicit in this rule are nothing compared with the conclusions to which the 
learned Judges came next. To quote the words of the Chief Justice :15 

“ ..Immoveable property stands on a different basis and international law does not 
recognize any power in a court io adjudicate upon the title or the,right to the possession 
of immovable property situate outside the country of the Court.... But in recognizing 
only the personal law of Hindus, Muhammadans, Buddhists, Sikhs and Jainas in matteys of 
succession British India has added an exception to the general principle that the lex situs 
must be applied in questions relating to immovable property and this jg pointed out in 
Mayne’s Hindu Law and Usage, 10th edn., p. 96.° The lex situs is the Succession Act 
and the Indian Succession Act does not apply to a Hindu, Muhammadan, Budthist, Sikh 
or Jaina even when he is domiciled outside British India. So far as such persons are con- 
cerned the governing factor is the personal law.” 

He went on to say: 

“Inasmuch as the Courts of British India recognize the validity of a declaration of 
status by a foreign Court in a matter of succession to movable property in British India 
because the personal law” applies, it seems to me that they must do the same in a matter 
of succession to immovable property where the law requires the personal law to be follow- 
ed. No reason exists for making any distinction. Treating the personal law as part of the 
lex situs the Courts of the country of domicile are best able to decide question of status.” 

A full comment on the foregoing quotations would be unduly lengthy,'® but 
it is evident that the learned Chief Justice was under the impression that because 
the Privy Council thought that a Muslim domiciled outside India could neverthe- 
less have the benefit of his personal law under the Indian Succession Act it fol- 
lowed as a matter of course that a foreign Hindu could claim to have foreign 
Hindu law applied to the succession of immovable property in India. No other 
authority is quoted. And if the learned Chief Justice saw ‘‘no reason’? doubt- 
less in sympathy with Lord Brougham, whose lengthy objections to non-unity of 


l4. See note above. The rules of Conflict 
of Laws were binding upon the Indian Courts 


law. It would have been much the same if 
Vasavambal had heen a Japanese: the faot 


under justice, equity and good conscience even 
befora the Indian Succession Aot of 1865 was 
amonded, and there is no authority for believ- 
ing that Hindus, eto., were exempted from 
those rules. 

15. At p. 618. 

16. This is a most unfortunate misunder- 
standing. The corresponding pages of the 
ourrent (llth) edition are 90-1. The Judges 
in Vasant Atmaram v. Dattoba Rajaram, (1953) 
57 Bom. L. R. 1026 (see balow) also misunder- 
stood them. The wall-known rule whereby 
a migrating Hindu takes his pa ona law with 
him so that sucoassion to all his property is 
determined by that law (Balwant Rao v. 
Baji Rao (1920) L.R. 47 I. A. 213 8.0. 
22 Bom. L.R. 1070) has the effect that 
a Hindu who oan claim to be governed 
by the Bombay, Bengal or Mithila school of 
law will have it administered to him even in 
Madras, where the local school might lead to 
apuite different effects,” but does not suggest 

t anything other than British Indian Hindu 
law is to be administered with reference to 
Indian land. The law chosen might differ, 
but whatever it is it will be British Indian 
and not Frenoh Indian or Portuguese Indian 


that she was a Hindu has confused the Judges. 
The Indian Succession Act does not authorise 
the application of Frenoh law with regard 
to immoveables. 

17. i.o. the law of the last domicile of the 
propésitus : ‘personal law’ is an unexpected 
name for it in such a wido hypothesis. 

18. In particular the specialist will recog- 
nise that the Chief Justice believed that the 
‘ personal law’ i admission as part 
of the lex situs and that the Courts of the 
domicile of the claimant (whose status is 
mentioned immediately before, or of the pro- 
posita, it is not olear) should be followed, even 
in regard to the devolution of immovable 
property. If the ‘personal law’ so ascertained 
is part of the lex sttus it is tantamount to saying 
that there is a renvot, but this is flatly contrary 
to universal practice in Common law jurisdic- 
tions in problems relating to succession to 
immovable property. If there were any 
plausible element in this concept Vaisey J. 
should have considered the law of Quebec as 
part of the law of England, for he was merely 
dealing with the distribution of personal 
estate, and the alleged prigoiple would seem 
to apply a forttors. But it 1s all a mistake. 
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descent fill much space in the reports of Birtwhistle v. Vardill,19 the fact remains 
that ample reason has been seen by the Courts of England, the United States and 
the Commonwealth, including India ever since those days. It must be observed 
that the personal law, which is mentioned here, is merely the law which the 
forum applies having determined first that exemption from the relevant sections 
of the Indian Succession Act is appropriate, and secondly which particular 
system of law is applicable. Im the case of Hindus Hindu law is applied, and 
its terms vary according to a number of factors including the geographical pro- 
venance of the propositus and the ‘‘school’’? of Hindu law by which he is 
governed.21 The lex situs, therefore, is not merely the Succession Act, but the 
law of succession applicable to the particular propositus. A Tamilian Madrassi 
Hindu is governed by the Mitakshara school of Hindu law, and this does not 
permit a widow to adopt a son to herself, 30 as to enable him to inherit her estate. 

Ibmay be urged that in this case the proposita was not governed by Mitakshara 
law but by Pondicherry Hindu law. But the Madras High Court was obliged 
to apply the l@ situs. And there is no question of any renvoi to Pondicherry 
law. Thalex situs was the law which would have been applied had Vasavam- 
bal Ammal been domiciled in Madras instead of in Pondicherry. 

The vietorious Subbaraya was dragged to the Privy Council, but was un- 
accountably successful there also. Their Lordships held that he was entitled 
to the immovable property in Madras notwithstanding the fact that the law 
of British India could not recognise his adoption as a valid adoption, and that 
because the law of hig alleged domicile had solemnly declared him to be the 
validly adopted son of the preposita. Before quoting the words of Advice I 
should like to point out the comparison between Nataraja’s case and In re 
Wilson. In In re Wilson a boy who was virtually held to be domiciled 
abroad was refused the personal estate which the law of his domicile would 
have awarded him on the ground that the law governing the succession 
was the law of the domicile of the propositus: in Nataraja’s case a boy, 
who according to the law of Madras, was still domiciled in Madras (for 
he emanated thence prior to his adoption®®), was held entitled to an immov- 
able estate in Madras, notwithstanding that the law of his domicile held him 
disentitled to it and the law of the forum (being the lex situs) denied him the 
succession, on the ground that a foreign Court, which had no jurisdiction over 
the immovable estate, had held that he was validly adopted and that he was 
therefore domiciled abroad. It was not merely because his mother, the pronosita, 
was domiciled abroad, that the claimant succeeded, for it was axiomatic that 
the law of the domicile cannot determine the descent of immovables unless it 
coincides with the lex situs, but because his own domicile was in a country the 
highest Court of which had econelusively determined his status as an adopted 
son. I hope that this analysis has demonstrated the inherent contradiction in 
Nataraja’s case: the Privy Council in effect at once deny and admit that the 


19. (1885) 2 Cl. & F. 57l = (amended Wellington (1962), 175, quoting Rabel, The 


_ ¥OL. LVI] 


version) 6 Eng. Rep. 1275 ; 7 Cl. & F. 917 = 7 
Eng. Rep. 1316. Passages are quoted by 
Professor Oheshire. 

20. See note 7 above and references there 
given. ‘The English Conflict of Laws observes 
reciprocity in this matter, and foreign Courts 
are oonoeded full jurisdiotion over their land 
and their law is recognised as fully competent 
to determine succession thereto. A renvos, 
if any, is accepted. Duke of Wellington In re: 
Glentanar v. Wellington, [1947] 1 Ch. 506, 
513. 

21. See note 16 above. 

22. It is partioularly to be noticed that 
the Privy Counsil did not determine the ques- 
tion of the validity of the adoption by reference 
to the law of the plaoe where tt took place : 
Professor Rabel’s ¢iew, followed by Professor 
Campbell (The Law of Adoption in New Zealand, 


Conflict of Laws, Ann Arbor, Chicago (1945), 
648-9), that adoptions should be recognized 
to exaotly the extent to which they have been 
created as Measured by the entire legislation 
of the state of adoption, is doubly contradic- 
ted. The Board in fact went to the law of 
the domicile of the adoptive parent only to 
determine this question and accepted the 
Court of Cassation’s order as evidence of the 
fact. The effects of this adoption were tested 
solely by the law of the domicile of the adoptee 
(as thus established) and of the oes Wer 


e There may be differeyoes of opinion as to 


which was given greater weight, but the presente 
writer feels that it was the former that weighed 
most with their Lordships and the latter 
which is the distinguishing feature which 
separates this case from Wilson’s case, 
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claimant was domiciled in Pondicherry. If he was domiciled in Pondicherry 
his status can be recognised as to succession to movables, but not immovables; 
for if he was the validly adopted son of Vasavambal Ammal, who was domi- 
ciled in Pondicherry, he cannot claim the immovable property in Madras, which 
descended as if Vasavambal were domiciled there, and that line of descent would 
exclude an adoptive son adopted as Subbaraya admitted he was adopted. If 
he was not domiciled in Pondicherry he was in no better case, since that result 
is consistent only with there having been no adoption at all. When the Privy 
Council accept the admission that the adoption was not valid by British Indian 
law they were saying something essentially identical with what was pronounced 
by Vaisey J. when in Wilson’s case he declared that the boy had not been 
adopted for the purpose of succession to his adoptive father’s estate. But 
whereas he went on logically to refuse the boy his beneficial interest in the 
estate, the Privy Council found Subbaraya’s defective adoption an advantage, 
simply because his adoptive mother was domiciled abroad. But in that case 
it is hard to see why they gave him the immovable estate in Madgas. 

To quote from the judgment of the Board delivered by Lord Greene? 

“It is not in dispute that a Hindu widow whqse personal law is that of Bfitish India 
cannot adopt to herself. But in this case it is conceded that the personal law of Vasa- 
vambal was Hindu law as obtaining in French India. In the appeal to the High Court it 
was also conceded that ‘under French law a Hindu widow can adopt a son to herself and 
that if she does her adopted son succeeds to her estate.’ ‘This concession was in their 
Lordships’ opinion properly made. Vasavambal was domiciled in Pondicherry and her 
capacity to adopt a son to herself and the status of the child so adopted as her adoptive 
son were matters to be determined in accordance with the law of her domicile, i.e. French 
law.” 

And further :24 

“Lastly, it is argued that to succeed to immoveable property in British India an adopted 
child must have been validly adopted in accordance with the municipal law of British 
India: and that adoption by a widow not being recognized by that law™ it could not be 
relied on in a claim to such property. Their Lordships do not accept this argument. The 
personal status of the respondent as the heir of Vasambal falls to be ascertained by refe- 
rence to French law, and for the reasons already given his status has been established. 
Their Lordships have not been referred to any authority to the effect that some principle 
vaguely analogous to that which for special reasons governed in English law, i.e., that an 
heir to succeed to English real estate must have been born in wedlock, has the effect of 
disentitling the respondent from claiming as the adopted son by the law governing his 
status; and they can see no reason in principle why a person who, by the law of his domi- 
cile and thus (as is admitted”) by the law applicable in British India, must be regarded as 
the adopted son of the owner of immovable property in India should be regarded as in- 
capable of succeeding thereto any more than he would be incapable of succeeding to 
movables.” 

It will be observed that great stress is laid on the status of the claimant as 
having been established finally by the law of his own domicile. This very force- 
ful dictum should, it is submitted, have been considered in Wilson’s case. The 
decision, of course, relies in reality much more on the fact of the proposita 
having been domiciled in a foreign country. It is of great interest to note 
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23. Atp. 40. of the adoption was to be tested by Pondioherry 
24. Atp. 42. law and an admission further that as a result 
95. It is submitted that these words must Subbaraya was a potential claimant. There 
be read as if they meant “adoption by a is no trace that counsel for the parties in 


widow so as to make the child her heir and not 
her hysband’s heir not being recognized by 
that law.” 

26. The reader will wonder what admission 
@hisis. Itis that contained in the prior quota- 
tion printed above. The law of the domicile 
was admitted to be applicable in British India 
with referenoe to the distribution of the pro- 
posita’s estate, and this actually involved an 
admission (improperly given) that the validity 


po of the suit property admitted that 
ubbaraya was entitled to succeed to immova- 
able prope in British India by virtue of 


ethe applicability of Frenoh law, for that was 


precisely the crux that he was arguing upon : 
and if he did make such an admission it is 
notorious that admissions by counsel of law— 
as distinguished from admissions of faot— in 
no way absolve the Court@rom its duty to 
administer the law as actually in vigour. 
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that the view of Professor Rabel, much approved by a recent writer on Adop- 
tion, Professor Campbell?’ is directly supported by Nataraja’s case and directly 
negatived by Wtlson’s case. The different view expressed in the American Re- 
statement*® is not glanced at by either decision. It is submitted that the ratio 
of In re Wilson is irrefutably sound, while the weakness of Nataraja’s case is 
by no means confined to the novel attitude adopted towards the distinction 
between movable and immovable property. In blurring that well-established 
and statutory principle the effect of the Privy Council’s decision is far from 
exhausted. All over the Commonwealth the case may have repercussions. And 
in India itself it had led directly to the remarkable case of Vasant Atmaram v. 
Dattoba Rajaram,?° a brief account of which may be of use to students of 
Adoption and of Conflict. 


In that cage one of the rationes, based upon Nataraj’s case, was to the effect 
that an adoption which was not valid by the law of the domicile (or alterna- 
tively the personal law2°) of the adoptive parent and the adoptee would never- 
theless serve ġo entitle the alleged adoptee to an interest in immovable properties 
not only in a country the law of which (as applied to domiciled persons) per- 
mitted Such adoptions but also in the country of the domicile which did not 
permit such adoptions. And since the two countries had merged since the 
respective suits were filed it was held that the decision in favour of the adoptee 
in British India, where the adoption would have been valid, was binding as 
res judicata upon the Courts of the foreign country where the adoption was 
certainly invalid. The latter complication I propose to neglect for the sake 
of brevity. Three lines of male collaterals formed a Hindu joint family domi- 
ciled in Kolhapur, which was a foreign jurisdiction so far as the Bombay High 
Court was concerned at all relevant times. They owned collectively immovable 
properties situated both in Kolhapur and in Bombay Presidency. When one 
of the lines became extinct the widow ‘of the last member of that line adopted 
a son to her deceased husband. The effect of this according to current Hindu 
law as administered in Bombay?! is to give the adoptee a one-third share in 
the family properties as from the moment of his fictional adoptive father’s death. 
In Kolhapur, however, a Digest of Hindu Law was in force®2 by virtue of which 
a widow might not adopt unless she had the consent of her husband or his joint 
collaterals. She was not armed with either consent and the adoption was thus 
automatically null in Kolhapur. The adoptee sued for his share in the pro- 
perties in British India successfully, but got into difficulties in the Courts of 
Kolhapur. When, after the merger of Kolhapur with India in 1949, the 
question of his title to the Kolhapur lands came before the Bombay High Court 
on appeal Shah and Vyas JJ. held that he was entitled to his one-third share 
in them all. 


They stress that an adoption at Hindu Law is a matter of status and that the 
27. Beenote22above. Professor Kennedy, 


whose To article on Adoption in (1955) 
33 Oan. B. R. 751-875 has yet to be completed, 


will be given the same effeot in another State 
as is given in that State to the status of adop- 
tion when oreated by its own law. By in- 


a to be essentially an advooate of the 
iors that an adoption, once effected, creates 
actual and potential rights*which oannot be 
substantially varied by subsequent variations, 
and that, adoptions taking place in a particular 
jurisdiction ought to have identical effects 
whatever the domicile of the adoptive parent. 
But this is anticipating (perhaps unfairly) the 
views which he will publish in detail. At any 
rate he has committed himself to the view 
that Adoption is a definite status, bearing F 
olose relationship to the legitimate ohild- 
nt relationship, and that any divergenoies 

m this pattern are to be deplored: ~ 
28. Thisis Professor Beale’s view. Restate- 
ment of the Law of Conflict of Laws, St Paul 
(1934), 209: s. 143: the status of adoption 


ference we May say that this is not accepted 
by either decision. 

29. (1953) 57 Bom. L. R. 1026. 

30. There was no distinction here since 
whether the brother who went from Kolhapur 
to Bombay Presidency Jost his Kolhapur domi- 
cile or not the law relati to Migrations 
peo his Kolhapur ‘sohool’ of law for 

m. 


31. The leading case is Shriniwas v. Narayan 
[1954] A. I. R. 379, s.o. 57 Bom. L. R. 678. 
32. This Digest vas a codified text-book, 
and hense' soon got out of step with the oa- 
law of the neighbouring Presidency: Bhal- 
ie abe Laxman v. Balkrishna (1951) 54 Bom: 
. R. 52. 
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boy moves from one family to another apparently unaware that this is the case 
according to all systems of law. They say :33 

“From its very nature, therefore, an adoption cannot be partially valid and partially 
invalid.” 
It is submitted that this is Lord Brougham’s objection all over again, and that 
it is baseless. We are not dealing with logic, but with status at law, which can 
be defined only in terms of incidents which may vary from topic to topic as 
well as from country to country. They remind us that if a family migrates 
from one part of India to another it remains subject to its personal law, and 
not the law of its domicile. But this rule would not make the adopted boy or 
his mother subject to the Bombay school of law in this case. Great reliance 
was placed on Nataraja’s case, and when counsel for the collaterals very properly 
urged upon their Lordships Dicey’s rule regarding succession to immovable 
property?* owned by a person dying domiciled abroad they commence to eqn- 
sider the totally different matter of the law or laws which govern the capacity 
to adopt, and end by finding that no definite rule is to be obtaiged from the 
authorities®S and that even if it were possible to draw some deduction from 
the English rules as to that (it is submitted, irrelevant) matter the®English 
concept of adoption differs so much from the Hindu concept that no light ought 
to be sought from that quarter. As rules of Conflict of Laws do not intrinsically 
stem from the nature of the status with which they are so often concerned this 
does not seem a very helpful approach. Moreover, and quite incidentally, it 
is curious to note that while Vaisey J. chose Indian adoption as the best example 
of an adoption dissimilar from English adoption and Shah and Vyas JJ. chose 
English adoption as the least analogous with Hindu adoption,?® in reality, 
apart from the fact that girls are not adopted in India and adoptions are not 
effected judicially, no two systems of adoption are so alike in their effects as 
the Anglo-New Zealand and the Hindu (the only Indian system). Be that as 
it may, the learned Judges comment?’ that 

“...As we have already observed, there is nothing like a lex loci in India for Hindus, 
Muslims, Jains, Buddhists and Sikhs and, therefore, disputes relating to personal relations 
‘between parties belonging to these communities will have to be judged by reference to 
the law of the personal status” 
and they admit that that law is Kolhapur law, which happens to be excluded 
in this case by the rule of res judicata. Yet they see no incongruity in an extra- 
ordinary circular position which develops. A subordinate Court in India 
wrongly decides a person to have been validly adopted, for by his own and his 
adoptive parent’s lex domicili he was not adopted at all; this wrong Judgment 
then binds the Court of the domicile with the effect that the law of the domi- 
cile is altered; by reason of the lex domicilii having been altered the wrong 
judgment of the Indian Court is retrospectively rectified! And upon this basis 
the boy is held validly adopted for all purposes. The obliteration of the dis- 
tinction between movable and immovable property is less remarkable than the 
distinct declaration that neither the law of the domicile of the adoptive parent 
nor the law of the domicile of the adopted child governs the capacity to adopt 
but only the lex situs of the property in dispute. No other jurisdiction could 
have been claimed by the Indian subordinate Court whose decision the High 
Court of Bombay has vindicated As for movable and immovables, on the bald 
terms of the Indian Succession Act,S° the decision of the Privy Council in 
Nataraja’s case was sufficient, though unhappy, authority. 


It is unfortunate that in India and Pakistan an opportunity will never occur 


33. At p. 1031. authorities, who adhere to the ‘cummulative’ 
34. 6th edn., rule 123 (2). theory. : 
35. See p. 1034. 39. It must be emphasised orce again 


36. Wilson Decd., In ve: Grace v. Lucas tliat the words of the Act, exempting Hindus, 
[194] 1 Ch. 733 at 741; Vasant’s case at p. eto., have in contemplation the law relating 
1034. imigration and cannot canoel the conflict 

37. At p. 1034. rules of international law. Startling results 

38. Thus doubly contradicting Professor would follow from such an interpretation. 
Cheshire, Dr. Wolff and the great majority of 
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now for the Privy Council to reconsider the matter and pronounce a rule which 
may be more satisfying to the specialists in Conflict. The Indian Supreme Court 
and the Pakistan Federal Court will sooner or later have to meet that obligation. 
It is no doubt premature to expect that the Common law world will abandon 
the distinction between those two classes of property in Conflict of Laws, much 
as the idealist would wish to see greater uniformity in practice: yet since many 
continental jurisdictions have adhered to unity of succession for so long it is 
not altogether improbable that eventually these difficulties will be radically 
eliminated. 

J. D. M. Derrett, PH.D. 


GLEANINGS. 


DAMAGES: EYE AND OTHER [INJURIES 


Two mair? elements enter normally into the assessment of general damages: 
the finagicial loss and the personal loss, which latter element comprises the injury 
and the accompanying pain and disability. While the financial loss lends itself 
to a fairly exact calculation, the personal loss is more difficult to assess in terms 
of money and the Court must here be guided by conventional standards as re- 
presented by the current level of awards. A case in point is Glendenmng v. 
Douglas, which came before the Divisional Court of the Queen’s Bench 
Division on October 20, 1955. The plaintiff, a man aged twenty-four, 
was involved in a serious motor-car accident as a result of which he lost the 
sight of one eye and the sense of taste and smell, and suffered severe disfigure- 
ment. Judgment was entered in default of defence—there was no appearance 
—and the learned Master, who had to assess the damages, awarded the plaintiff 
£2,500 general damages. The Divisional Court considered this amount to be 
insufficient for a young man who had to go through life with those grave dis- 
abilities and for the pain and suffering he had to undergo, and decided that 
the right sum to award would be £4,000. Although damages for the loss of 
one eye, or the sight of one eye, have varied from £1,500 to £3,000, there was 
in this case the loss of taste and smell and the permanent disfigurement in 
addition to the loss of sight. It was these latter elements to which, in the 
Court’s view, not enough attention had been paid. The amount was obviously 
too low and it may be recalled that in Counsell v. Cough ([1954] 104 L.J. 524) 
Lynskey J., awarded £1,500 general damages for the loss of sense and smell, 
stating that ‘‘this is a loss of one of the delights of life. I regard this as a 
rather serious loss’’.—LwJ. 


VexaTious ACTIONS 


Unner R.S.C. Ord. 25, r. 4 the Court may order an action which is shown by 
the pleadings to be vexatious or frivolous to be stayed or dismissed. Moreover, 
the Court hag an inherent jurisdiction to stay or dismiss actions, and to strike 
out pleadings, which are vexatious or frivolous, or in any way amount to an 
abuse of the process of the Court. More drastic powers still are given by s. 51 
of the Supreme Court of Judicature (Consolidation) Act, 1925, which replaces 
the Vexations Acts Act, 1896. If the Attorney-General satisfies the Court 
that any person has habitually and persistently and without any reasonable 
ground instituted vexatious legal proceedings, whether in the High Court or in 
any inferior Court against the same or different persons, the Court may order 
that no legal proceedings shall be instituted by that person in any Court unless 
he first obtains the leave of the High Court or of somê Judge thereof after 
showing that there is prima facie ground for such proceedings and that it 1s 
not an abuse of the process of the Court. As Re Chafers, ex parte A.-G. ([1897] 
76 L.T. 351) shows, the Court, in deciding whether an order should be made, 
will consider the number, general character and result of the proceedings alleged 
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to be vexatious, and may make an order even although there may have been 
reasonable grounds for the proceedings in each case considered by itself; an 
order under s. 51 will not be made so as to limit it to proceedings against the 
individual against whom proceedings have, in fact, been instituted vexatiously 
(Re Hutchinson ([1929] W.N. 102). A very recent instance of an order under 
this section is Re Barrett, heard by the Divisional Court of the Queen’s Bench 
Division on October 20 (The Times, October 21, p. 14). In this case the 
respondent had started numerous actions for libel, slander or alleging 
corruption; in one action he had joined as plaintiff ‘‘My Lord William Knights- 
Smith-Bridge’’, describing him as ‘‘toastmaster to the Monarch’’. The 
respondent’s practice was to appeal against orders in his actions putting the 
defendants to the maximum inconvenience and costs. The application by the 
Attorney-General was granted, and an order in the terms of s. B was made.—L.d. 


BAIL PENDING TRIAL o 


It is the duty of justice to inquire into the antecedents of a man who is pplyi 
to them for bail, and, if they find that he has æ bad record—particularly a reco 
which suggests that he is likely to commit similar offences while’ on bail—that is 
a matter which they must consider before granting bail. In R. v. Phillips ((1947) 
111 J.P. 333) Atkinson J., emphsised that where the crime is of a nature that 
there is a likelihood of its being repeated, particularly where the evidence indicates 
that there is no defence to the charge preferred, e.g., where the accused was arrested 
in the act of housebreaking, the granting of bail pending trial “is a very wrong step 
to take”: there should be taken into consideration the nature of the accusation, the 
evidence in support of it, and the severity of punishment which conviction will 
entail. The Home Office have now issued a Circular (H.O. 312/155) to clerks of 
justice asking them to bring to the notice of justices the judgment of the Court of 
Criminal Appeal in R. v. Wharton on July 6 in the course of which Lord Goddard C.J., 
made some observationson the question of the grant of bail pending trial to persons 
with long criminal records. In this case the accused, who had a number of previous 
convictions, was committed for trial for robbery with violence, and was admitted 
to bail. Two days before he was tried at the Manchester Assizes he committed 
another robbery with violence. Delivering the judgment of the Court, Lord Goddard 
C.J., said that “the Court has pointed out over and over again how undesirable it 
is, unless there is some real doubt in the minds of the justices as to what the result 
of the case is likely to be, to grant bail in such cases as the present one. It is no kind- 
ness to the prisoner because he has committed another robbery with violence for 
which he has been sentenced to five years’ imprisonment. It means now that he 
is in prison for nine years, four years for the first robbery with violence and five 
years for the second running consecutively. If he had not been bailed, he could 
“ot have committed the second robbery with violence and he would only have had 
to serve four years, so the only result of giving this man bail is that somebody has 
been robbed and assaulted badly and the accused has to serve nine years in all” —L.J. 





Costs AND THE ‘SLIP RULE” 


The rules of the Supreme Court make some concessions to human fallibility, one 
of the more important of them being Ord. 28, r. 11 (familiarly known as the “slip 
rule”), which provides that clerical mistakes in judgments or orders, or errors arising 
therein from any accidental slip or omission, may at any time be corrected 
by the Court or a Judge on motion or summons without an appeal. No doubt the 
aberrations to be corrected under this rule are for the most part clerical and cause 
no great difficulty in practice. But from time to time by inadvertence something 
meo momentous goes wrong. In a recent case before Harman J., counsel applied 
under the rule for a certificate for the costs of instructing leading counsel in a matter 
which had come before the learned Judge in Chambers some time before: the certi- 
ficate had not on that occasion been asked for, as it should have been® In support 
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of the application the learned Judge’s attention was drawn to Re Inchcape ([1942] 
2 All E.R. 157), in which a judgment had been given on a summons to determine the 
domicil of the testator and only the usual order for taxation and payment of the costs of 
the proceedings had been made, although in fact considerable costs had been incurred 
before the issue of the summons in obtaining advice both in England and Scotland 
and should undoubtedly have been provided for. On an application under the ‘“‘slip 
rule” in that case, Morton J. (as he then was), was satisfied that on the authorities 
he could remedy the omission and made an order accordingly. He said that when 
he had made the original order for costs, he had made the order which he had been 
asked to make and had intended to make but that he had not made the order he 
would have made if the accidental omission had not occurred; he had a distinct re- 
collection of the gase and was satisfied that if he had been asked at the 
original hearing to allow these further costs to be taxed as between solicitor and 
client and paid out of the estate, he would certainly have allowed them. But Harman 
J., did not think that the circumstances of that case were the same as those in the 
application deed he had to consider, and after hearing the submissions of counsel 
for the applicant, replied, “You know the saying, ‘He that will not when he may, 
when ‘he will he shall have nay ? Nay you have. I do not remember enough 
about the case”.—L.J. i 


ATTESTING A WILL 


The formalities for the making of a valid testamentary instrument are laid down 
in s. 9 of the Wills Act, 1837, thus: “No will shall be valid unless it shall be in wri- 
ting and executed in manner hereinafter mentioned; (that is to say) it shall be signed 
at the foot or end thereof by the testator or by some other person in his presence 
and by his direction and such signature shall be (i) made or acknowledged by the testa- 
tor (ii) in the presence of two or more witnesses present at the same time, and such 
witnesses (ili) shall attest and subscribe the will (iv) in the presence of the testator 
(v) but no form of attestation shall be necessary.” 

(i) Made or acknowledged by the testator. The witnesses must either see the tes- 
tator sign his name on the will or, if he has already signed the will or it has been signed 
on his behalf at his request by another person, they must actually see the signature 
which the testator acknowledges to them, or at least have the opportunity of seeing 
it. It is not enough for the testator to say that he has signed the paper or that the 
signature is inside the document (In the Goods of Gunstan (1882)7 P.D.102, explain- 
ing Gusllym v. Gurllim (1859) 2 Sw. & Tr. 200, and disapproving Beckett v. Howe 
(1869) L.R. 2 P. & D. 1). In Gunstan’s case the testatrix did not sign in the pre- 
sence of the witnesses and covered up the will with blotting paper so that no writing 
whatever was visible. In the case of Croft v. Croft ((1865) 4 Sw. & Tr. 10) the signa- 
ture was not visible to the witnesses as the paper was doubled over leaving only 
a blank space to be seen. Probate was refused in both cases. In another case (In 
the Goods of Killick ( (1864) 3 Sw. & Tr. 578), the testatrix was in bed in one room 
while the witnesses were in an adjoining room, the doors being left open so that 
it was possible to see from one room to the other. A third party, having told the 
witnesses that they were required to sign a codicil, went into the bedroom of the 
testatrix and returned with a signed codicil which was then placed upon a table 
by the open door of the room in which they were waiting. They then signed the 
codicil, but they did not see the testatrix append her signature nor did she acknow- 
ledge it to them; indeed it would seem that they did not see the testatrix during the 
whole transaction. It was said that the testatrix could have seen them sign had 
she sat up in bed, but there was no evidence that she did, and the codicil was rejected 
by the Court. Similarly, in the case of Jenner v. Efinch ( (1879) 5 P.D. 106) an 
instrument of revocation was signed by the testatrix in one room out 6f sight of 
the witnesses in another room; the décument was pronouneed bad. 

(ii) In the presence of two or more witnesses present at the same time. The word Pre- 
gence” in this connection means present in all senses, not merely physical presence.e 
The witness must be able to see and appreciate fully that he is witnessing the tes- 
tator’s sign&ture. It therefore follows that a blind person is not a good witness since 
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the testator cannot be said to have signed in the presence of a person who can see 
neither the paper nor the act of signing; nor can the testator acknowledge his signa- 
ture to a person who is unable to see that which purports tobe acknowledged (see Re 
Gibson (deceased) [1949] 2 All E.R. 90). 

It is not essential that the witnesses should see each other sign the will provided 
that they were both present when the testator signed (In the Goods of Webb (3855) 
Dea. & Sw. 1). In this case the testatrix acknowledged her signature before both 
witnesses, one of whom then left the room and returned later to append her signature, 
the other having signed during her absence. In Newton & Thomas v. Clarke ((1839) 
2 Curt. 320) the testator signed the will whilst in bed. One of the witnesses was 
standing at the foot of the bed but not in full view of the testator, the curtain being 
drawn at the foot of the bed to shield the occupant from the fire; the witness did 
not therefore see the testator sign his name though by a slight movement he could 
have done so. The Court was satisfied that the testator signed in the presence of 
the witnesses, the room being a small one. The Court distinguished between the 
latter case and Tribe v. Tribe ((1849) 1 Rob. Ecol. 775) although the gnitial facts 
were similar in that the testatrix was ill in bed in a small room when she signed her 
will. The testatrix being in extremis, the witnesses supported her while she Signed 
and then laid her back in bed, the curtains of which were closely drawn. The wit- 
nesses signed the will on the dressing table unseen by the testatrix who was too ill 
and exhausted to open the bed curtain in order to watch the proceedings. Probate 
was refused. 

The fact that the witnesses attested the will in a different room from that in which 
the testator signed is not necessarily fatal, provided that it was possible for each 
of the participants to see what the others were doing (In the Goods of Piercy (1845) 
1 Rob. Eccl. 278). In this case the will was read over to the testatrix who was in 
bed and, as she was blind, her hand was guided to the proper place on the will which 
she then signed in the presence of the witnesses. As there was no convenient object 
in the bedroom on which the will could be placed for them to sign, it was taken across 
passage to an adjoining room, both doors being left open. On the Court being 
satisfied that the signing by the witnesses was done in such a manner and so placed 
that the testatrix could have seen the act had she not been blind, the will was ad- 
mitted. 

It will be observed that the section stipulates that both witnesses must be present 
together. It is not sufficient that the testator signs in the presence of one person 
who then signs as a witness, and later acknowledges his signature in the presence 
of a second person who also signs as a witness; and this is so even though the second 
witness should arrive on the scene while the first is still signing (In the Estate of 
Davies, Russel v. Delaney [1951] 1 All E.R. 920; Wyatt v. Berry [1893] P. 5; In the 
Estate of Strong, Strong v. Hadden [1951] P. 211). In Brown v. Skirrow ([1902] P. 
3) the testatrix took her will to her grocer’sshopfor execution. She signed it at one 
counter in the presence of an assistant who also signed. The assistant then fetched 
as second witness the proprietor of the shop who had been engaged with a commercial 
traveller at another counter. Probate was refused. It could not be said that the 
will was executed before two witnesses since the second witness neither knew of, 
nor could see, what was happening when the testatrix and first witness signed. 

(iti) Shall attest and subscribe the will. The case of Re Selby-Bigge (deceased) 
([1950] 1 All E.R. 1009) arose from the fact that an attestation clause worded thus:— 
“Signed by the testatrix in our presence and attested by us in the presence of her 
and of each other.” was querried because it did not specify that the witnesses 
“subscribed” the will. The Court held that the clause was prefectly good since the 
word “attest” in an attestation clause includes the act of subscribing. 

It would seem that a will is not invalidated merely because the witnesses sign by 
initials only instead of using their full surnames (In the Goods of Christian (1849) 2 
Rob. Eccl. 110; In the Goods of Blewitt (1880) 5 P.D. 116). The Court has also accep- 
ted ® being properly attested a will in which a witness wrote his description instead 
ef signing his name (In the Goods of Sperling (1863) 3 Sw. & Tr. 272). In this case 
the witnesses were the testator’s solicitor and servant. After the testator had signed 
the will, the solicitor signed, adding the word “solicitor” and his addres’. He then 
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asked the other witness to sign as “servant to Mr. Sperling”. This the servant quite 
literally did, using those words instead of signing his name. It was held that as 
he wrote the words on the will intending thereby to identify himself as the person 
attesting, the attestation was good. 


(iv) In the presence of the testator. Not only must the witnesses see the testator 
sign his name, but it is equally imperative that the testator shall see the witnesses 
sign. It is no bar that the witnesses sign the will in room other than that in which 
the testator signed, provided that it was possible for each of the three parties to see 
what the other two were doing. 


(v) But no form of attestation shall be necessary. Although the absence of an 
attestation clause does not invalidate a will, evidence as to due execution will be 
required by the Court in such cases and also where the will contains a faulty or in- 
complete attestation clause (Non-contentious Probate Rules. 1954, r. 10: see also 
In the Goods of Peverett [1902] P. 205). 


Where a will appears to be properly signed and witnessed, the rule omnia praesum- 
muntuy rite esse acia applies, but this does not prevail against evidence of non-exe- 
cution (see Gunstan’s case (supra)). If the will contains a good attestation clause, 
duly signed and witnessed, there is a presumption of due execution if the witnesses 
be dead or if they were forgetful of all the facts, but if they show that the will was 
not properly executed and their evidence is not rebutted, the will is bad (Burgoyne 
v. Showler (1844) 1 Rob. Ecol. 5; Oooper v. Bockett (1846) 4 Moo. P.C.C. 419: Wright 
v. Sanderson (1884)9 P.D. 149: Gove. v. Gawen (1842) 3 Curt. 151). In the case of 
Re Vere-Wardale (deceased), Vere-Wardale v. Jhonson ([1949] 2 All E.R. 250) the 
witnesses to a codicil gave evidence to the effect, that they had signed before the 
testator. The party opposing the codicil argued that the evidence of the witnesses 
was conclusive and objected to the other side calling further evidence to show that 
the evidence of the attesting witnesses was erroneous. The Court allowed the 
further evidence on the footing that the object of s. 9 (supra) was to prevent fraud, 
and to exclude further evidence would increase the possibility of fraud. In 
Mackenzie v. Yeo ((1842) 3 Curt. 125) a purported codicil was propounded by the 
beneficiary thereunder sometime after the will had been proved. Doubt was cast 
on the codicil by the executor and it was shown that the only persons present at 
the time when it was alleged that the codicil was executed were the testator, the 
beneficiary and the two witnesses. As one of the witnesses had married the bene- 
ficiary it was held that he was an interested person and therefore not a competent 
witness. (This decision was given before the passing of the Married Women's 
Property Act, 1882.) The other witness gave evidence of due execution, but the 
Court held that this was not sufficient to overcome the doubtful nature of the 
whole transaction and the codicil was rejected. Other evidence had been given 
to show how unlikely it was that the testator should have made so large a bequest 
to such a beneficiary, he having spoken strongly against her, stating that she had 
already, up to that time, had too much money from him.—L.J. 


THE CHILDREN AND YounG Persons (HARMFUL PUBLICATIONS) BILL 
p 


TuE works to which the Government’s “‘horror comics” Bill, introduced and 
read a first time in the Commons on 10th February applies, are any book, magazine, 
or like work which consists wholly or mainly of stories told in pictures, with or 
without the addition of written matter, portraying the commission of crimes, 
acts of violence or cruelty, or incidents of a repulsive or horrible naturé in such 
a way that the work as a whole would tend to corrupt a ehild or young person by 
inciting or encouraging him to commit crimes or acts of violence or cruelty, Of in 
any other way. It proposes to make it an offence to print, publish, or sell suck» 
‘pictorial publications harmful to children and young persons,” and the maximum 
penalty on®summary conviction would be four months’ imprisonment or a fine 
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of £100, or both. It would also be an offence to import these publications or 
plates or films prepared for producing them. The Bill provides for the granting 
of search warrants after proceedings are started, and for orders for forfeiture on 
conviction. It extends, with the necessary modifications, to Scotland, but not 
to Northern Ireland, and it is proposed that it shall come into operation a month 
after it has been passed. This evidence of a serious intention on the Government’s 
pert to deal with an evil trade is much to be welcomed, even if, as one commentator 

g a the Courts will be presented with a formidable task of discrimima- 
tion. al 


ny 


CRIME AND MENSTRUATION 


OF crimes of violence by women, 84 per cent. are committed at or during mens- 
truation, 62 per cent. of them in the premenstrual period. In medical circles, it 
is now recognised that the ‘‘premenstrual syndrome” is a definite physical condi- 
tion in a large proportion of women which may lead to acts quite corftrary to the 
individual’s normal conduct. Yet appreciation of this fact does not appear to 
have penetrated legal circles. It would be interesting to know the number of 
times that injustice has been done in magistrates’ Courts and elsewhere because 
of the failure of the defence to bring forward the facts about this condition of women. 
The current number of the Medical World reports a discussion at the Royal Society 
of Medicine, opened by Dr. Raymond Greene and Dr. Katharina Dalton, 
which, in association with their previous papers in the British Medical Journal 
(1958, 1,1007, and 1954, 2,1071), is of interest to solicitors. Discussing the high 
incidence of crimes of violence committed by women during or immediately before 
the menses, Dr. Dalton said: ‘‘Will a fine or prison sentence really cure the woman? 
You have heard of the high accident rate among women pilots during menstrua- 
tion. It is for the same reason that women drivers have won, the reputation 
for unpredictable action on the road? During this phase of the menstrual cycle, 
piece-time workers show lowered productivity, students become mentally duller, 
the suicide rate is higher and untold marital unhappiness and domestic discord 
have resulted from premenstrual outbursts of temper and irritability. The cost 
of progesterone therapy is high, but when this charge is weighed against the price 
in terms of human misery, suffering and injustice, it is seen as a justifiable expense 
opening up a new vista of medicine.”’—S. J. 


WISDOM FOR LAWYERS 


UNDER the title “A Story about Wisdom for Lawyers as well as Other Human 
Beings,” the Massachusetts Law Quarterly for December. 1954, quotes the follow- 
ing: “A Kentucky resident we’ve heard about was recently feted for having 
reached his 100th birthday. One friend approached him and said, ‘Uncle Alvin, 
how does it happen that you’re so wise ?? ‘Because I’ve got judgment,’ the old 
fellow replied. ‘Good judgment comes from experience, and experience—well, 
that comes from poor judgment’.” A celebrated newspaper proprietor, writing 
on success and how to achieve it, attributed it mainly to good judgment. It. 
is even more so in the law, particularly in litigation, and no less in what 1s some- 
times called family practice. Is judgment innate or is it acquired by the painful 
method of learning from one’s mistakes, as the anecdote seems to suggest? For 
those who sometimes fear that they lack the innate gift of judgment, it is comfort- 
ing to read the biography of such perfectionist in Tig art as the late Sir Patrick 
Hastings, who wrote of himself: “During my first two years I think I tumbled 
into nearfy all the pitfalls, but each was a valuable experience, because it taught 
me the best way to clamber out, and there is ho other way of learning. Advocacy 
cafftot be learned by reading law books any more than a boxer can learn 

eto fight by merely punching at a ball. He has got to be knocked down many 
times before he is fit to earn his living in the ring.”—S.J. 
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Prove a Foreign MARRIAGE 


Tae use in English proceedings of the public registers of a foreign State, or of 
certified copies thereof, in order to prove the facts recorded therein is a complicated 
study, and not one particularly rewarding to the general practitioner. It cannot 
be said that any of the standard works on evidence presents a lucid account enabl- 
ing anyone faced with this occasional problem to be sure what copies prove 
themselves and what copies require to be supported by the testimony of a 
expert knowledge of the legal system in question. Among the more common 
situations, however, when a solicitor has to get somewhere near the bottom of 
this mystery is that which arises when a marriage has taken place in Belgium 
or in France has to be proved in matrimonial proceedings. In this instance, if 
the appropriate décument can be obtained, it is unnecessary to incur the expense 
of adducing expert evidence, as a practice direction of the 16th May last reminded 
the profession. But there must be available such a certificate of the marriage 
as is comprehended within the difficult wording of the appropriate Order in Council 
—S.R. & 0.91988, No. 888, in the case of Belgium, and S.R. & O., 1987, No. 515, 
for Fragce (which includes Corsica and Algeria). The former order is more straight- 
forward than the latter, and North v. North and Ogden (1986), 52 T.L.R. 880, 
shows it in smooth operation. A peculiarity of the requirements in regard to 
France, is that to make a French certified copy prima facte evidence of the contents 
of a register, the certificate must have been issued not more than twelve mouths 
before the date on which it is tendered to the Court. Karminski J. had occasion 
to remark on this in Motture v. Motture [1955|1 W.L.R. 1066. So far as Belgian 
certificates are concerned, the limitation to copies certified within the past year 
applies only if payment out of Court is required or if it is sought to establish a title 
to property, contingencies not impinging on the normal course of a divorce 
case.—S. J. 





HOMOSEXUALITY LAws 


A Jont committee representing the Institute for the Study and Treatment of 
Delinquency and the Portman Clinic, a psychopathic clinic founded by the institute 
and later taken over by the National Health Service, has presented a memorandum 
to the Departmental Committee on Homosexuality and Prostitution, based partly 
on an investigation into 118 homosexual offenders discharged from the clinic 
during the two years 1952-58, and partly on a question paper submitted to thirty- 
four members of the scientific staff of the institute and the Portman Clinic, ‘who 
both in clinic and in private practice have extensive and first-hand experience of 
_ the many problems connected with homosexuality.” A recommendation that homo- 
sexuality between consenting adults should not be regarded as a criminal offence was 
= adopted by thirty-three out of the thirty-four correspondents. Such acts should 
be regarded as offences, it is suggested, if they involve breach of public decency, 
violence, rape or seduction. It is further recommended that homosexual acts 
between consenting minors should not be regarded as offences unless they involve 
breaches of public decency, seduction or violence. This was supported by twenty- 
nine correspondents. A recommendation that acts between adults and minors 
should be regarded as offences on the part of the adult if the minor is below the 
age of consent was supported, with certain qualifications, by thirty-two corres- 
pondents.—S. J. 


: “MISCELLANY. : 


In the time of the Saxons, the freémen in every shire fnet twice a year, unger 
the presidency of the shire-reeve, or sheriff, and this meeting was called “the 
‘“sheriff’s torn.” By degrees, the freemen declined giving their personal atten-® 
dance, and g freeman who did attend carried with him the proxies of such of 
his friends as could not appear. He who actually went to the sheriff's torn was 
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said, according to the old Saxon, to go ‘‘at the torn,’’ and thence came the word 
‘‘attorney,’’ which signified one that went to a torn for others, carrying with 
him a power to act or vote for those who employed him. 

& * + $ 


A notorious rabble-rouser once complained to Benjamin Franklin that the 
Constitution of the United States was a mockery. ‘‘Where is all the happiness 
it is supposed to guarantee us?’’ he demanded. 


‘‘All the Constitution guarantees, my friend,’’ Franklin answered, ‘‘is the 
pursuit of happiness. You have to catch up with it yourself.’’ 
$ + * _ $ 


The judge had up before him a criminal who was accused ef robbing a bank. 
‘‘Son,’’ said the judge, ‘‘I hate to pronounce this sentence on you. I knew 
your folks and they were both fine people. But it is now my sad duty to 
sentence you to thirty years at hard labour.’’ 


The prisoner was stunned. Finally collecting his wits he said:®‘‘But, Your 
Honor, it ain’t but 20 years for robbing a bank.’’ 


e 
“That was the old law,” explained the judge patiently. ‘‘Under the new 
law you get 30 years. 


‘Can I send a message to my friends, Judge?’’ asked the prisoner. ‘‘I want 
to tell them about this new law. They’re still robbing banks under the old law.’’ 


+ * * 


“It is insisted in the argument that automobiles are to be classed with fero- 
cious animals, and that the law relating to the duty of the owners of such animals 
is to be applied. It is not ferocity of automobiles that is to be feared, but the 
ferocity of those who drive them. Until human agency intervenes, they are 
usually harmless. While by reason of the rate of pay allotted to judges in 
this state few, if any, of them have owned one of these machines, yet some of 
them have occasionally ridden in them; we have therefore found out that there 
are times when these machines not only lack ferocity, but assume such an indis- 
position to go that it taxes the limits of human ingenuity to make them move at 
all. They are not to be classed with bad dogs, vicious bulls, evil disposed mules, 
and the like.’’ Powell, J., in Lewis v. Amorous. 

* - + $ 


A prospective juryman told the Judge he did not think he could sit in the 
case because he was deaf in one ear. ‘‘Very well,’’ said the Judge, with a 
twinkle in his eye, ‘‘you may leave the box, because it is necessary that a jury- 
man should hear both sides.’’ 

= + & D 


A well-known lawyer recently told an amusing story against his profession. ` 
It refers to an occasion when Sir Henry Irving was a witness in a case of 
street robbery. The defendant’s lawyer roared at him, ‘‘At what hour did 
the theft occur?’ 


“I-I think,’’ began Irving. 
“It isn’t what you think that we want to know.’’ 
‘‘Don’t you want to know what I think?’’ asked Irving. 
“I do not,” snapped the lawyer. 


‘‘In that case,” said Irving mildly, ‘‘I had better leave ie witness stand, 
I can’t talk without thinking—I’m not a lawyer.’’ 
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JUDICIAL OFFICERS’ CONF ERENCH.* 
THe Hon. Mr. Justice P. N. RAMASWAMI, 


TuL now as President of the Judicial: Officers’ Section of the Indian Officers 
Association, I have been actively assisting the Section in the choice of others 
for the delivgry of Presidential addresses. But this time the Committee has 
insisted upon my taking up this task and I do so with certain amount of difi- 
dence, Wearing in mind the distinguished persons who have preceded me in 
previous years and who can be described as the architects of the administra- 
tion of justice whereas I can lay claim only to be a plain artisan. But as 
artisans also have a part to play in the construction and maintenance of the 
Judicial edifice, I am venturing to address you. I would beg of you therefore 
not to expect any erudite address, but one confined to the practical problems 
facing the judiciary and in which my experience as a field worker may be 
of some use. to you. i 

The year 1956 which we are facing is going to be very important in the 
annals of our judicial administration. Owing to the impending States Re- 
organizations our geographical limits may get considerably curtailed and natural- 
ly this will have a bearing upon our composition and prospects and type of 
work we will have to do. Then important Acts like the Hindu Marriage Act, 
the Companies Act, Succession Act, ete., completely revolutionising our work 
have come into or shortly will come into existence. The Law Commission hag 
started its labours and is seeking information for streamlining the statutory 
law of India. There are also rumours that a Pay Commission on the model of 
Lee Commission or Varadachariar Commission will be coming into exisence to 
investigate problems connected with our daily bread. Then the Second Five- 
year plan is seeking to get into its stride and this will have its own reverberations 
in so far as our work is concerned. Thus, you will see how the year 1956 is 
going to be a very important year in our annals, It is but proper therefore 
that we should meet in conference, take stock of our position and prepare our- 
selves to meet these forthcoming events. 

_ Before communing with you certain thoughts of mine regarding ourselves, 
I’should like to say that notwithstanding the pessimistic forebodings and depre- 
clatory statements about ourselves, the Madras Judiciary is essentially sound 
and healthy and continues to maintain its high traditions, hard work, devoted 
service and integrity. It is one of the failings of all of us that when we be- 
come old we like to look back and think of the past as the Golden Age. The 
past seems to us to have produced including ourselves a race of giants of out- 
standing characteristics and in comparison to it the present is composed of 
dwarfs, with a corresponding dimunition of intelligence and diligence. This 
is not however the truth. The young Judicial officers of today may have deve- 
loped in different qualities and may discharge their work in different ways but 
. certainly when all is said and done, there has been no such retrogression as ima- 
gined by older people. In fact the services of our Judicial officers are not, only 
eagerly availed of by the Government of India in their Gaw Department bye 
also for manning tribunals and outside jobs like the National Savings move- 
ment etc. and in all of which they have been acquitting themselves very well 
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indeed and raising the prestige of the Judicial Department. The standard of 
values are changing and the only thing is some of us cling to the old standards 
and are inclined to judge harshly the new standards of value. This does not 
mean, however, that the present has not anything to learn from the past. On 
the other hand, instead of deploring and decrying the present the older genera- 
tion must teach the younger generation the know-how acquired by them and im- 
part to them the fruits of their experience. I am therefore addressing you not 
In a spirit of pessimism but in a spirit of optimism fully confident that you can 
discharge your duties as well as if not better than the people in the past but all 
that you require is a little tuition by elders and a little self-introspection by you. 
If you benefit by the former and cultivate the latter, the judiciary in this State 
will have many more brilliant pages to be written. 

The first and foremost problem which must be satisfactorily tackled by 
us 1s the problem of recruitment. There can be no dispute that the basis on 
which the recruitment is now made is thoroughly sound. We draw our per- 
sonnel firstly from the Bar and secondly, from the services. It may be that 
a greater flexibility may be observed in regard to the proportions because there 
Is no point in insisting upon percentages when in particular yearsethe best 
quality candidates are not available either under the one head or the other. 
It may also be that in our own larger interests which need not be debated, there 
should be a more extended direct recruitment from the Bar at different levels 
and for a percentage of the superior posts in the metropolitan city. The only 
thing with which we are however now concerned is whether the procedure of 
recruitment may not admit of some improvements. The Public Service Com- 
mission is undoubtedly the best vehicle for recruitment. But at the same time 
that recruitment would only be satisfactory if the hearty co-operation of the 
local bench and the Bar as well as the High Court here at the headquarters is 
invited and is forthcoming in an abundant measure. It is a matter for con- 
sideration whether all applications received through the District Judges should 
not undergo a preliminary sitting through a local Committee consisting of the 
District Judge, the President of the Bar Association and the District Magistrate 
and one or two senior Judicial officers of the rank of a Sub-Judge or District 
Munsif and the applications forwarded arranged in the order of merit. Then 
this consolidated list for the State can be further shroffed by the Publie Service 
Commission by means of interviews along with a High Court Judge as is now 
being done. The candidates thus found to be eligible may undergo a written 
test in two papers, one general about the fundamentals of law and the other 
about practice and procedure. This will enable in the selection of the candi- 
dates a combination of local knowledge, proper assessment of aptitude, character, 
and experience and intellectual qualifications. I need not add however that 
whatever may be the method of recruitment without offending the principles 
of the Constitution, there must be a fair deal for all regions and for all sections 
of the people. Otherwise, if any one particular Section or region ‘predominates 
and occupies a disproportionate share of the plums of office, that ‘itself would 
provoke a chain reaction which would be detrimental to that very Section or 
region itself as well as to the general public welfare. The ideal of course must 
be equality before laws and non-discrimination. In this connection I would 
also put in a strong plea that minorities either of race or religion or geograplu- 
cal entity should receive such sympathetical deal as to banish all fear in their 
minds that the Fundamental Rights are not more than the pipe dreams of the 
Fathers of the Constitution. 

Thus, recruited, the preliminary training of these entrants should receive 
more careful and assiduous attention. The High Court has now made provi- 
sion for such training. But training does not mean merely acquainting onself 
with the rudiments ef the works to be done. On the other hand, it should be the 
“ype of training which has been imparted to the entrants of the Indian Civil 
Service by their senior Collectors and District Judges under whom they were 
posted. Barring certain exceptions here and there, the senior members con- 
sidered it their solemn obligation to train the younger men @nd make them 
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absorb the tradition of the service and fit them within a short time to occupy 
independently positions of responsibility. They undoubtedly occupied the role 
of guide, philosopher and friend. I can testify to my indebtedness to the 
European and Indian Officers under whom I worked in the beginning of my 
service. This is the kind of missionary zeal which is required of our senior 
Judges. But it is unfortunate, that of late there is a tendency here and there 
to shirk this responsibility on the part of the District Judges and senior Sub 
Judges, probably due to several circumstances beyond their control. There 
can be no dispute that their work has been multiplying and it has to be done 
at a tempo which is very different from the old time spacious conditions. This 
is no excuse however for a District Judge to avold the onerous responsibility 
of training his own District Munsifs and even Munsifs who had started work 
as Sub Judges with new responsibilities because he is not only the Judge but 
also the head of the District and it is the duty of the head of the District to 
see that the efficiency of the entire district is kept up. The High Court in 
recent years made rules for enabling such contacts between the District Judge 
and his coll/4gues in the shape of giving travelling allowances for the officers 
to coma from the mofussil to the headquarters. This provision is made nse 
of by some District Judges but unfortunately not universally. Some District 
Judges seem to be under the notion that their responsibility begins and ends 
with fault-finding. But it is a bad workman who quarrels with his tools and 
the District Judge who can only find fault with his subordinate officers and see 
no merit in them is plainly unfit to be a District Judge. On the other hand, 
by his setting an example in the way of hard work and by putting the younger 
people in the way of doing their work and avoiding mistakes and protecting 
them against the forces which seek to interfere with their methodical and speedy 
disposal of work they would be contributing more to the efficiency of the judi- 
cial administration than the volumes of carping inspection notes which they 
may be able to write. In other words, while the District Judge must be alert 
to point out faults with a view to benefit the officer concerned, he should be 
equally quick to praise and encourage. In pointing out faults also care should 
be taken to see that this is not put in such a way that it hurts the pride and 
self-respect of the officer concerned. It should not ppt the back up of the 
erring officer. It is best always to rely for this upon spoken word than in 
written record. Where good work is done this should find a prominent place 
in reviews of work as well as in the annual confidential reports. If exceptional 
good work is done it should be brought to the notice of the High Court. In 
recent years I have been noting with regret a certain niggardliness in generous 
appreciation and.warm commendation and a noticeable increase in colourless 
reporting and negative epithets. This should not be the case. In other words, 
the young officers should be made to feel that while they will be expected to 
discharge their duties efficiently and satisfactorily, their worth will always be 
recognised and published. 

I must*here emphasise that the appellate work should be done with utmost 
care. In heating appeals there are two temptations to be resisted. First is 
to agree with whatever is said by the lower Court on the principle that the 
men on the spot know best. As David Alee Wilson I.C.S. in his Fast and West 
has well said: 

“To gee through the eyes of the men on the spot is a good thing, but it is not enough. 
It is only the first step to sympathetic knowledge; for the men on the spot seldom see 
very much, and may not understand what they see”. 

Humanity everywhere is too abstruse to be deciphered at sight. Secondly, the 
temptation to differ from a desire to show off. As Plowden in his Grain or Chaff, 
p. 19, remarks: 

“Moreover there are temptations which may well prove oneoccasion too strong for 
minds not rigidly disciplined. There is the temptation to think that the appeal would n® 
be made without good cause and the purely human temptation to prove if he can that 
another is wrong. To agree with another mind seems often tame and unsatisfactory. 
To over-rule gives a conscious sense of superiority. There must always be danger lest 
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considerations like these press too hardly on such undisciplined minds and dispose them 
without any conscious bias to indulge in the greater luxury of reversing or modifying 
a decision rather than confirming it; and lastly there is the temptation to acquire cheap 
popularity with the Bar by ill-considered and wholly unmerited reductions of sentences. 
Therefore appeals should be decided by minds rigidly disciplined and as little open as 
possible to such extraneous considerations.” 

Thus, properly recruited and trained, the Judicial officer should be given 
the maximum help by the Government and the High Court in the shape of 
adequate staff and well-equipped library. These are the tools of the judicial 
trade. There is no point in the District Munsif labouring day and night if he 
has not got for instance a competent shorthand writer who can exclusively 
devote himself to that work instead of being burdened with extra duties imped- 
ing his swift and methodical handling of his duties or a higher grade typist 
who can translate his orders into speedy transmission on paper enabling the 
immediate granting of copies to parties, or a copyist establishment which’ is 
able to cope with the work without inordinate delays, or Bench elerks who have 
to Jabour far into the night and come next day with bedimmed eyes and 
muddled thinking. Therefore, instead of multiplying officers as we are prone 
to do and which means less ontput as expefience shows, the offices should be 
manned with no niggardly hand and in the matter of recruitment also I would 
like to strongly suggest that a proportion of the supervisory posts should be 
drawn from law graduates and a proportion by means of promotions. The law 
graduate cannot be attracted on account of the inadequate emoluments which 
are being paid now. Therefore, probably a graduate allowance may, have to 
be given if we are to attract the right type of men. The present sad feature 
is that there are few grduates and practically no law graduates found em- 
ployed in the judicial department. In fact as one cynic has said the only 
department for which the law graduate seems to have no use is the judicial 
department. This is bad in many ways because first of all the supervisory 
post will benefit by direct reeruitment of law gradnates and secondly, if the 
District Munsifs and Magistrates are going to be recruited also from service men 
we must have people recruited for the various supervisory posts in the District 
Munsif’s Court, Sub Court and the District Court. Therefore, it is the ele- 
mentary obligation on the part of the Government and the High Court if they 
want to obtain their money’s worth from the judicial officers employed by them 
to furnish them with the tools of their trade. 

Thus recruited, trained and equipped, the State and the Public can legiti- 
mately expect us to do our jobs satisfactorily. The sum and substance of all 
our judicial work can be condensed under the three following heads viz, (1) 
that we must so interpret and administer the rules of law as that all within 
our jurisdiction should live uprightly, not injure another and give up every one 
his own; (2) that according to those principles justice must be done though 
the heavens fall; and (3) that there should be no delay in giving redress. Our 
Sovereign Republic contains in itself not only a Police State but also a Welfare 
State as will be evident from the Fundamental Rights and directive principles 
of State policy. On account of our State being a Welfare State, there is cease- 
less multiplication of laws, some of which well-drafted and some ill-drafted and 
some commanding universal obedience and some provoking almost universal 
evasion. Opinions are also sharply divided regarding the wisdom and neces- 
sity for these rapidly multiplying laws. But our plain duty is to interpret these 
laws and apply them to the problems before us without importing our own 
predelictions or preconceived notions. Therefore we must avoid two extremes 
viz., igtentionally wooden interpretations which will defeat the very object for 
which particularly laws have been enacted or too futuristic interpretations which 
would make mischievous nonsense of particular law. To give two illustrations. 

he various Debt Relief Acts, Labour Laws like the Workmen’s Compensation 
Act, and Land Tenures like the Pannayal Ordinance, should be administered 
in a sympathetic spirit having regard to the circumstances now obtaining with- 
out regard to our preconceived notions about sanctity of contr&cts, individual 
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enterprises and the legitimate profit motive. On the other hand, the Hindu 
Marriage Act which is going to revolutionise our society shòuld not be given 
such fantastic interpretations as would undermine the very foundations of 
society and make marriage an ephemeral institution and a mockery. Similarly, 
whatever we might think about prohibition, about its utility or futility, and 
whether we have been in the past teetotallers or nou-teetotallers, the Magistrates 
and Judges should strictly administer these laws and not caricature or render 
nugatory the provisions readily accepting fanciful arguments or inflict punish- 
ments in such a way that the Prohibition Act is more honoured in the breach 
than in the observance. In this connection it should also be our endeavour when- 
ever we come across lacunae or loopholes in the sections or clauses of the Act 
and ways of impravement strike us, Magistrates and Judges should never hesi- 
tate to convey through proper channels these defects met with in the administra- 
tiqn of the laws and their possible improvements so that they can be set aright 
by the Legislature. The Law Commission is now inviting the opinions of judi- 
cial officers og various pieces of legislation and each one of you must take some 
particular statute, make a special study of it with regard to the work coming 
up befo% you and if you have any fruitful suggestion to offer, should not hesi- 
tate from doing so. It does not matter if these suggestions are not immediately 
given legislative effect. They are bound to be kept on record and as and 
when the time comes they will bear fruit. 

That justice must be done and manifestly appear to be done whatever the 
trouble or cost may be, is one of those axioms which we the Madras Judiciary 
have cherished greatly. There can be no dispute when I say that the Madras 
judiciary is a thoroughly honest judiciary which can complacently compare 
itself with the best judiciary in the world. Corruption in the sense of taking 
bribes was always and almost unknown in the civil gide and it continnes to be 
so. In fact the few cases which can be counted upon one finger’s end for over 
half a century, are considered so abnormal that it is a tribute to our universal 
integrity. It is no doubt true that the magisterial branch of he Judiciary when 
it was not divoreed from the executive was not like that, excepting at the 
higher levels. The lower ranks were of an uneven quality. This bad state of 
things came to an end when law graduates have been appointed and they are 
aequilting themselves very well indeed, as Sub Magistrates, Sub Divisional 
Magistrates, First Class Magistrates and District Magistrates. But judicial 
honesty and manifestly doing justice fearlessly does not consist merely in not 
taking bribes. There are other insidious forms of corruption which have to be 
even more carefully guarded against. The manner of disposal of civil and 
criminal cases and the treatment meted out to the practitioners on whom the 
conduct of the cases depends when they are being disposed may be affected by 
sectarianism, communal or racial bias. In the same way the disposal of cases 
may be affected by personal predelictions like a morbid anti-Police bias possibly 
arising from past slights or distorted experiences or the development of an almost 
pathological aequittal-complex in criminal cases which incidentally ensures cheap 
popularity, saves one from the labour of studying evidence, resolving knotty 
points and writing considered judgments and for the self-same reasons the re- 
mand complex in civil suits, or it may be affected by favouritism shown to parti- 
cular lawyers which may be due to the fact that the Magistrate or Judge may 
be under an obligation to certain persons as their erstwhile leaders or as per- 
gons who have worked in the same chambers or on account of social contacts 
born of too close intimacy arising from club activities or relationship or sharing 
of political faiths or similar other causes. The touchstone of the impartiality 
and independence of the judiciary is, that when an ignorant rustic comes to the 
mofussil centre to engage a lawyer he must ask who is the best qualified lawyer 
who ean tackle within my means the type of case I have got and not who is the 
reigning favourite whom I must engage at all costs? 

These predelictions and prejudices should be sternly eschewed because as 
a distinguished Judge of the High Court, the late Sir T. Muthuswami Ayyar said: 

“The Court of Justice is a sacred temple; the Judges presiding over it though men 
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are the humble instruments in the interests of truth and those who enter the Holy Edifice 
with unholy thoughts or desecrate it with unworthy actions are traitors to their God and 
country.” 

Lord Bacon said to the Judges of his time ‘‘Render Justice to the people fearing 
nothing, seeking nothing neither benefit nor praise. Plauditg are better fitted 
for a great player i.e., actor than for a great Magistrate or Judge.” This will 
be the case only when it be said of us as was said of Lord Cockburn: 

“And I have seen a Court where every man felt himself in the presence of a gentle- 
man, whose genial courtesy made all things genial, whose exquisite bearing captured 
all men's love, whose sun-bright justice brightened every cause and sent even him who 
lost away content.” 

You must be the master of your Court at all times and sternly repress the 
bullying of witnesses and other unfair practices. As was said in Epp & Epp. 
“A Judge is not placed in that high position merely as a passive instrument. He has a 
duty of his own and that duty is to investigate the truth; counsel naturally, seek only 
their clients success: but the Judge must watch that Justice triumphs.” e 

This brings me on to the topic that Magistrates and Judges in the gofussil 
in the interests of their offices and the larger public welfare should cultivate 
a certain amount of mental detachment and physical aloofness not because of 
any false pride but because it is not given to all of us to be very sociable and 
clubable and at the same time avoid all reverberation therefrom in official life. 
In fact one of the very few Judges I have come across who could be both a very 
good-mixer as well as absolutely keep the Judicial work apart was Mr. Justice 
Subba Rao, This is not possible for all of us and as the better part of valour 
is always discretion, it is better we keep ourselves a little apart and avoid mix- 
ing too freely in local club or organizational activities and go in for back- 
slapping, as the Americans say,-while at the same time preserving the friendliest 
relations with the Bar and the Public. This does not also mean that you should 
sacrifice daily exercise or in the partaking of social recreations which clubs pro- 
vide. They are the best insurance against the occupational diseases of the Judi- 
ciary viz. diabetes and blood pressure. 

I cannot more fittingly close this aspect than with the rules drawn up in the 
seventeenth century by Judge Mathew Hale: 

“(1) That in the administration of justice I am intrusted for God, the State and Coun- 
try and therefore; 

(2) That it is to be done— 

(i) uprightly, 
(ii) deliberately, and 
(iii) resolutely. 

(3) That I rest not upon my own understanding and strength and rest upon the direc- 
.tion and strength of God. 

{4) That in the execution of justice I carefully lay aside my own prejudices and do 
not give way to them however crooked. 

(5) That I be wholly intent upon the business I am about remitting all other cares 
and thoughts as unreasonable and interruptions. 

(6) That I suffer not myself to be prepossessed with any judgment at all till the 
whole business and both parties have been heard. i 

(7) That I never engage myself in the beginning of any case: but reserve myself un- 
prejudiced till the whole be heard. 

(8) That in offences involving capital punishments though my nature prompt me to 
pity, yet to consider there is pity also due to the country. 

(9) That I be not too rigid in matters purely conscientious when all the harm is 
diversit® of Judgment. 

(10) That I be not piassed with compassiog to the poor or favour to the rich in point 
@ justice. 

(11) That popular court applause or distate have no influence in anything I do in 
point of distribution of justice. 

(12) Not to be solicitous what men will say or think so long ag I keep myself exactly 
according to the rule of justice. 3 

(18) If in criminals there be a doubt to incline to mercy and acquittal. 
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(14) In criminals that consist merely in words, where no harm ensues, moderation 
is no injustice. 

(15) In criminals of blood, if fact be evident, severity is justice. 

(16) To abhor all private solicitations of what kind soever and by whomsoever in 
matters before me. 

(17) To charge my servants not to interfere in any matter whatsoever; not to give 
any undue precedence to causes; and not to recommend counsel. 

(18) To be short and sparing at meals so that I may be fitter for business”. 

That justice delayed is justice denied is a trite but profoundly truthful saying. 
It is unfortunately the case that at present we are not able to speedily dispose 
of the judicial work before us. I do not attribute this to any double dose of 
original sin on the part of the judicial officers. These delays are due to several 
causes some within the control of the judicial officers and some beyond their 
control. The Law Commission is at present engaged, we are informed, in in- 
vestigating how the proverbial laws delays can be minimised. In so far as the 
causes within our control are concerned, I would like to emphasize only these 
points. There, should be judicious posting of our work in consultation with 
the members of the Bar for a week or fortnight in advance at a time and stick 
to our programme. We should not tvaste our time in passing ex-parte and default 
orders instead of judicially curbing these delays by means of heavy costs: and 
small accommodation by short adjournments or spend more time finding out 
reasons why these ex-parte orders and default orders should not be set aside, 
though inevitably the appellate Court sets aside these orders and which could 
have been done in the first instance with all round benefit. Secondly, the exe- 
cution work should be given priority and if daily attention is paid to this for 
an hour or so, in the long run much of the unnecessary pendency would get 
disposed of. Thirdly, the District Munsifs and Sub-J udges should cultivate 
the habit of daily checking one or other of the various registers which would 
give them an idea where snags are developing and nip them before they become 
intractable. 

In this connection, so far as the criminal side is concerned, thanks to one 
of the innovations made in the High Court under the fostering care and vigi- 
Jant support of my Lord the Chief Justice, viz., the same Judge reviewing all 
criminal work throughout the State along with the Judge in charge of the Dis- 
trict, there has been remarkable toning up in the administration of justice and 
the efficient disposal of criminal cases. Rajagopalan, J. with the hearty co- 
operation and constructive help of the other Judges has almost made it a labour 
of love and he must surely feel rewarded by the improvements which are already 
evident. In regard to civil side also, if some such system is adopted and for 
which I do not wish to offer myself as a candidate I am sure there will be similar 
improvement. It may also be considered whether a uniform inspecting agency 
would not be able to systematise the assessment and increase the output of work 
throughout the State. Periodical meeting between Judges in charge of districts 
and the Subordinate Judicial Officers of the districts may also prove advantage- 
ous. But these are all matters of detail. The only objective with which we 
must work is that grievances must be remedied with the least practicable delay. 

This brings me on to the final topic viz., emoluments. Two facts are mescap- 
able. One is our real cost of living has not gone down and what would have 
been ample pay in the past has now become an inadequate pay. The judicial 
officers are badly hit because especially in towns they have to pay for certain 
necessary adjuncts which strain their purse very much. In a city like Madras 
or Madurai for instance a judicial officer of the rank of the Sub Judge or District 
Munsif has to occupy a modest house in decent quarters, maintain a conveyance, 
employ a cook and engage also a private servant because his office requires him 
not to live in disreputable quarters anf without a conveyafice, if he has to wai 
for public vehicle, he cannot come to Court in time or have his meals ready or 
avoid misusing the office peons. These expenses now take away a big slice of 
the officer's pay. Then the cost of educating the children and paying the 
doctor’s bill Rave become another big factor. We can go on multiplying the 
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details. I am mentioning these because though judicial officers should and do 
live modestly and thriftily and avoid living a cut above similarly cireumstanced 
officials of other departments, still we are living in surroundings where many 
things which look apparently luxuries are in reality necessities. Take for in- 
stance the maintenance of a self-driven small motor car which is the cheapest 
form of conveyance in these days. If a judicial officer does not have a eon- 
veyance and the Court house is at some considerable distance from his resi- 
dence, he begins to borrow the cars of friendly lawyers and one thing leads 
to another and there is trouble for all concerned. The prestige of the officer 
also requires, a certain amount of dignified transport. Otherwise if a judicial 
District Magistrate were to depend on going in a bus for which he requires 
the help of the local Station House Officer or the Sub-Inspector to secure him 
a seat in the front bench, what is the kind of respect and independence he 
will command at least in the eyes of the public? The second factor is, howeyer 
onerous and responsible our work may comparatively be a democratie form 
of Government cannot give judicial officers scales of pay differgnt or higher 
than the scales of pay of corresponding officers in other departments. Other- 
wise, there will be heartburning and discontent and what is more the®judicial 
department will come to be hated by others ‘as an imperium in imperio apart 
from the fact that the finances of the State are becoming more restricted to 
meet the salaries of public servants. It is already absorbing a large percentage 
of the total income. Therefore, it seems to me that instead of our tackling this 
problem from the side of basic salary, we should have a more flexible system 
of allowances, like house-rent allowances, conveyance allowance, educational 
concession for the officer’s children and real medical facilities and railway fares 
once to go and come back during the vacation to the permanent place of resi- 
dence of the judicial officer with family. The leave rules should be liberalised 
and instead of counting the summer vacation recess as part of his leave and 
which is of no use to the Judicial officer as that part of the year is ideally un- 
adapted for any fruitful use of it he should have the same privileges of leave 
ag executive officers and the vacations may be reduced, to some extent, if neces- 
sary and vacation charge counted as period on duty. One long overdue conces- 
sion by the Government is the restoration of the five-year rule to calculate pen- 
sions and regarding which the Hon’ble Minister will agree a strong case exists. 
On account of savings having literally become impossible, the possibilities of 
annuities in lieu of or in addition to pensions may be usefully explored at the 
Finance Ministry’s level. 

I must emphasise one matter which has been exercising my mind for some 
time and that is the feeling that in recent years the executive and judiciary are 
drifting apart. To some extent on account of the separation of the judiciary 
from the executive this may be inevitable. But unless both the branches of 
the administration work hand in hand, each sympathising with the other’s diff- 
culties and appreciating the other’s good points, we will have only a divided 
house and we know the fate of divided houses. This divergence ought to be 
checked by promoting social contacts between these two branches and what is 
more by each branch informally consulting the other when difficulties arise 
between them and device ways and means for solving them. It is my sincere 
hope that the future will see the hearty co-operation of these two branches, of 
which the happy augury is the Hon’ble Minister for law presiding over this 
function. One suggestion which I would respectfully make to him is that on 
his tours he should inspect the Courts also as part of his work and which, being 
an accomplished lawyer, he would find both agreeable to himself and useful to 
the offers and the Bar concerned. It is my hope therefore that this separatist , 
tendency will vanish and that the executive and the judiciary will work as sister 
branches of adminisfration with mutual “confidence and goodwill both striving 
to serve the citizens of the State to the best of their abilities. 

If the judicial officers of this State thus discharge their duties and carry out 
their obligations, we would have then realised the higher and nobler view on 
which our work ought to be seen viz., as representative embodim€nt of civiliza- 
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tion, securing rights of the humblest against the caprice or injustice of the 
strong, redressing injuries, correcting defaults, punishing the wrong doing, re- 
forming the wrong-doer, eradicating anti-social tendencies and evolving from 
a chaos in which each man is a law unto himself, the ordered society of Dharma 
Rajya or Rama Rajya beloved to the Father of the Nation. 

These principles are entirely subservient to and flow from that distinguish- 
ing characteristic of our culture viz., that the highest rule of our work and 
conduct is that inculeated by all our religions in that human things never pros- 
per where divine things are neglected. 

Let me conclude therefore with the short beautiful prayer composed by a 
Chief Judge of an American State Supreme Court :— 

“O God of all tryth, knowledge and judgment without whom nothing is true or wise 
or just; look down with mercy upon Thy servants, whom Thou suffer to sit in earthly 
segts of judgment to administer Thy justice to Thy people. Enlighten them their igno- 
rance’and inspire them with Thy judgments. Grant them grace truly and impartially to 
administer Thy justice and to maintain Thy truth to the glory of Thy name. And of 
Thy infinite mercy so direct and dispose my heart that I may this day fulfil all my 
duty in Thy fear and fall into no error of judgment. Give me grace to hear patiently to 
consider diligently and to decide justly. Grant me due sense of humility, that I may 
not be misled by my wilfulness, vanity or egotism of myself. I humbly acknowledge my 
own unfitness and unworthiness in Thy sight and without Thy gracious guidance I can 
do nothing right. Have mercy upon me, a poor weak frail sinner groping in the dark, 
and give me grace so to judge others now that I may not myself be judged when Thou 
comest to judge the world with Thy truth. Grant my prayer. I beseech Thee.” 





GLEANINGS. 





THE RIME or ÅTTEMPTED SUICIDE 


Lord GopDaRD’s dictum of last week that attempted suicide is not a very 
serious crime seems to have shocked some people and amused others. The 
Observer (18th December) placed it among its ‘Sayings of the Week,” but 
it was not altogether fair to isolate it from its context. Lord Goddard made 
the statement in the course of his judgment allowing an appeal against a sen- 
tence of two years’ imprisonment on a conviction for attempted suicide. Vary- 
ing the sentence to one month’s imprisonment, he said that these attempts, 
though not trivial, were made by unbalanced people. Suicide was made a crime 
at common law to enable the Crown to obtain forfeiture of the suicide’s goods. 
Whether it was a sin or not was not a matter for the courts. When read in 
its context the dictum is neither shocking nor ridiculous, nor even obiter, but 
very much to the point.—J. J. 





GARDEN RIGHTS AND THE Jus SPATIENDI 


Ir the English people are no longer to be termed a nation of shopkeepers, 
being in this respect now somewhat superseded perhaps by their American 
brethren’s successes at bigger business, they may yet be known for their love 
of gardens. Throughout. the country, therefore, the case of Re Ellenborough 
Park ([1955] 3 All E.R. 667) should be welcome, for it is the garden-wanderer’s 
charter. Our law, after generation of gardeners have nursed their beds of 
flowers and pottered down their paths, recognises at last a noble right, a jus 
spatiandt, the right to wander in aepark or garden. It can be granted b 
deed. It is an easement. Not only may there be a private right of eee | 
for those who live- on an estate to use a communal garden which they 
do not own, but even those who dwell in the upper halves of divided dwelling- 
houses may be able to obtain a legal property, not merely a contractual liberty, 
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to roam in ah accustomed fashion in the garden at the back. What pleases 
us most is that one of the grounds of the decision is that the right to wander 
in a pleasure ground or garden is a right ‘‘well defined and well understood ”’ 
—in England it is indeed. We are a nation of garden-lovers.—L. J. 


TEHAT Ianrrion Key. 


AT one time or another most car owners have unintentionally left the igni- 
tion key in their car. The usual consequence on realising this is a feeling of 
thankfulness that the car has not been stolen and a firm regolution, fulfilled for 
several days or even weeks thereafter, not to leave the key there again. When 
one adds to human forgetfulness the consequences of the doctrine of negligence 
or allurement, there is scope for legal questions—a drivable car is a temptation 
to the young and more particularly to those who are not licensed to drive. A 
recent case, Fulwood House, Lid. v. Standard Bentwood Chair Co., Lid., noted 
at p. 89 ante, which was somewhat special on its facts, provided® an occasion 
for the Court of Appeal to consider the application of the law. Roma, L.J., 
drew attention to a dictum of Lush, J., in Ruaf v. Long & Co. ((1916] 1 K.B., 
at p. 157) where he said that the Court need not go so far as to hold that a 
person lawfully leaving a vehicle unattended in a high-way could in no cir- 
cumstances be held responsible for damage through the intervening act of a 
third party; the circumstances might be such that he ought to recognise that 
he was offering a temptation to another to set the vehicle in motion and that 
danger might result to a third person. Subject to that qualification Romer, L.J., 
was prepared to accept a dictum of Avory, J., in the same case, that it was 
impossible to say that those who leave standing unattended in a road a machine 
which will not move unless some person intentionally puts it in motion are 
prima facie guilty of negligence. We may ponder, therefore, what in our own 
minds would be circumstances such that we ought to recognise that we were 
offering a temptation to another to set the vehicle in motion. Since the ocea- 
gion, however, is likely to be that we have forgotten the ignition key, the ques- 
tion will probably only force itself upon us after the accident.—JL. J. 


CONSTRUCTIVE MURDER 


To kill a person in being and within the Queen’s peace is murder if it is done 
while in the act of committing a felony of violence, although the causing of the 
death is unintended. Such murder has been called constructive murder because 
the killing is accidental and the crime is based on constructive malice. There 
has been, indeed, much discussion of this field of law because constructive malice 
is almost a contradiction in terms. In recent years a direction to juries has 
frequently been given that if when the prisoner did the act he must, as a rea- 
sonable man, have contemplated that death or grievous bodily harm was likely 
to result, then he was guilty of murder, but if that test were not satisfied, the 
erime would be manslaughter. By such a direction the factor of what conse- 
quences were reasonably likely to ensue from the act creeps in; constructive 
malice is whittled down. Indeed, in one old case which is in the books (R. v. 
Greenwood (1857) 7 Cox 404), where a child had been killed by the prisoner in 
the course of committing a felony, the jury were directed in effect that the 
doctrine of constructive malice might be disregarded and manslaughter migbt 
be found. In the recent case of R. v. Ward, which was before the Court of Cri- 
minal Appeal on January 11, 1956, a man had been found guilty of the murder 
of an infant child, eighteen months old, of a woman with whom he was living. 
ie child was killed When the prisoner was alone in the house with the child. 

e and the woman buried the child’s body in a slag heap, where it was not 
found until more than a year afterwards. The case was tried at Assizes where 
Pilcher, J., gave a direction to the jury substantially to the effect of that stated 
in the last preceding paragraph. The prisoner was convicted of murder. On 
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appeal the Lord Chief Justice described the summing-up as unimpeachable. 
The direction in that form accords with the direction given by Avory, J., in 
R. v. Lumley ((1911] 22 Cox C.C, 635). Possibly it might be easier for a Jury 
if it did not refer to what the ‘‘prisoner, as a reasonable man’’ must have con- 
templated, but referred to what any man would, if a reasonable man, have 
eontemplated—so as to free a jury from consideration of what they think the 
prisoner did contemplate—L. J. Sis 


Proor or FormGN MARRIAGE. 


Foreian law is a matter of fact to be proved by the evidence of an expert in 
the law in questidn. Where it is sought to prove the validity of a marriage 
celebrated abroad, the evidence of an expert is normally necessary, in addi- 
titn to that of the petitioner and the production of a marriage certificate, to 
prove that the eertificate would be accepted, in the country of its origin, as 
prima facie “evidence that a valid marriage had taken place. In Markes v. 
Markesa noted at p. 75, post, the parties were married in Manila, in the Philip- 
pines. The petitioner ’s solicitors were unable to find an expert in London to 
testify as to the validity of the marriage certificate which was on the file, and 
therefore they approached a firm of legal practitioners in Manila who replied 
in writing that they had found a record of the marriage which they believed 
to be valid. At the hearing of the petition it was submitted that in the circum- 
stances the letter from the practitioners in Manila shonld be admitted as a 
statement of fact under the Evidence Act, 1938. The Special Commissioner ruled 
that the letter should be so admitted and he found the marriage proved. There 
18, we believe, no previous reported authority on this point, save that 
in a case which is, perhaps, somewhat similar (Edmonds v. Edmonds 
[1947] P. 67) a petitioner was allowed to put in properly authenticated 
copies of the evidence given by a witness in bastardy proceedings by 
the wife against the co-respondent in India—L. J. 


— 


REFORM oF THE Law or MURDER 


A REPORTER prepared by the Committee of the Inns of Court Conservative and 
Unionist Society under the chairmanship of Sir Lionel Heald, Q.C., deals with 
the problem of the reform of the law relating to murder in England. The 
report, which is lucidly written, is based on the view that public opinion is 
seeking a solution between two extremes, the retention of the death penalty 
for all cases of homicide or its total abolition, and in offering a middle way 
between these two extremes the authors of the report have put forward a 
number of proposals for reform which, if accepted, would undoubtedly elimi- 
nate certain anomalies and anachronisms from the present law of murder. The 
Comnuttee are in agreement with the view of the Royal Commission on Capital 
Punishment that the the doctrine of constructive malice should be abolished 
subject to the exceptions that homicide committed in the course of furtherance 
of another offence shall still be deemed to be murder if the death is caused by 
a firearm, explosive or other dangerous weapon and the person charged was 
either himself using such a weapon which caused the death or acted in con- 
cert with a person so armed who caused ‘the death and was himself aware that 
the person was so armed. The Committee also agree with the Royal Commis- 
sion that there should not be too tight a legal restriction on what amounts to 
provocation in any particular case, and that provocation by words alore could 
be a sufficient ground for returning a.verdict of manslaughter. The report dis- 
agrees with the Royal Commission’s rejection of the Scottish doctrine of dimé. 
nished responsibility under which the Courts are able, in dealing with charges 
of murder, to take account of forms of mental abnormality, which, under the 
M’Naghten rgles, would in English law not be considered to be serious enough 
to constitute insanity. The final recommendation is that a person accused of 
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murder should be able to plead on arraignment that he is ‘‘guilty but insane’’, 
and if the plea is accepted, it would not be necessary for the prosecution to 
call all its evidence which is ‘‘frequently of an unpleasant nature’’ and liable 
to cause distress to witnesses and relatives of those involved. The Committee 
have good reason to believe that their proposed reforms deal with the main 
points upon which informed publie opinion generally feels concern, and there 
is much truth in the observation that unless certain unsatisfactory features of 
the law itself are removed, the debate on the fundamental issue of capital 
punishment cannot be conducted profitably —L. J. 


Motorists IN Court. Š 


A Goop deal of interest was aroused recently when a motorist who had been 
fined £3 by the Ealing Magistrates for exceeding the speed limit refused to 
pay the fine and ‘‘chose’’ to go to prison instead as a protest against what he 
thought was unfair treatment of the motoring community. ‘‘Drivers’’, he is 
reported to havc said, ‘‘are prepared to pay up and do nothing about dt; that 
ig why I am going to gaol.’’ The alternative was seven days’ imprisonment 
and the country not only loses the fine of £3 but has to maintain the defaulter 
to the tune of an additional £10 or so for board and lodging into the bargain. 
IË the practice becomes popular, it is to be hoped that benches of magistrates 
will remember that there are other means of meeting a refusal to pay a fine 
than merely graciously complying with the wish to be sent to prison. They 
can distrain. Except for process against companies this old-fashioned remedy 
is soractimes overlooked and possibly was in the present case. In suitable cir- 
cumstances it may very well be the most effective weapon. The bailiff’s tally 
on the television set, even if it does not subdue the stubborn martyr himself, 
will probably be too much for his family. Another motorist was fined £2 for 
obstruction. He paid the fme and was given a receipt. ‘‘I must have that,” 
he explained, ‘‘my firm pays the fine and then puts it in as income tax expen- 
ses.” It would be interesting to Know whether the Inspectors of Inland Reve- 
nue do in fact allow such payments as expenses. If so, here again the country 
must be very much out of pocket. There are usually two policemen to support 
each charge of obstruction and the time they spend in watching a car and after- 
wards attending court to give evidence must be expensive. To this must be 
added the cost of providing the court and its staff. If then the fine imposed 
is allowed as expenses for the purpose of income or company tax we may well 
wonder whether it would not be more profitable to drop legal proceedings for 
motoring offences altogether and let the motorists extricate themselves from 
the tangles of their own making as best they can.—w. J. 


A LITIGANT’S INTEREST IN DAMAGES. 


A PLAINTIFF who was awarded damages of nearly £4,000 in the Queen’s 
Bench Division last week was said by Mr. Justice Byrne to have become inte- 
rested in compensation instead of making a real effort to get well after his 
accident. In itself such interest is not unusual, but the plaintiff in this case 
had gone to the lengths of having a tape recording made of his examination 
by a doctor and had insisted on his solicitor and another doctor being present. 
Six doctors had seen him and had disagreed on whether his brain tissues had 
been damaged, and his lordship accepted the evidence of four of them to the 
effect that he was suffering from’ post-traumatic neurosis. Another sign of 
his interest in the subject of compensation was the inclusion in the items listed 
ag special damage of a sum under the general heading of occupational and 
recreational therapy, the cost of a medical book about the brain, and Kemp on 
the Quantum of Damages. ‘‘That’’, said Mr. Justice Byrne, ‘‘is a brave at- 
tempt to help others to solve the insoluble.’’—WS. J. 
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QULT WITHOUT BLAME. 


Tue tide is flowing steadily in favour of the idea that mens rea should be 
an essential element in every criminal offence. During the past ten years the 
courts have been reluctant to hold that statutory provisions impose absolute 
criminal liability and the tide, even seems to be entering government depart- 
ments. In the new Agriculture (Safety, Health and Welfare Provisions) Bull 
there is a clause which reads: ‘‘It shall be a defence for a person charged with 
_a@ contravention of a provision of this Act or of regulations thereunder to prove 
that he used all due diligence to secure compliance with that provision.” It 
is difficult at this stage to assess precisely the effect of this clause since the 
Bill proposes to leave all matters of substance to be dealt with by regulations, 
but it is clear thgt it will not be possible, if the new Bill duly passes, for 
persons to be convicted of crimes for which they are without blame. This 
defence would not apply to civil proceedings for breach of statutory duty so 
that, if regulations are made which impose absolute lability similar to that 
imposed by % 14 (1) or s. 25 (1) of the Factories Act, 1937, the plaintiff will 
be in no worse position than a plaintiff under the Factories Acts. The purist 
might drgue that it is wrong that the burden of proving diligence should be 
on the defence. There are, however, excellent precedents for placing on de- 
fendants the burden of proving facts which lie peculiarly within their 
knowledge and the burden of proof which rests on a defendant in such 
circumstances is lighter than that which rests on the prosecution. We 
welcome this clause as evidence of a more liberal attitude—J. J. 


SorentiFio DETECTION OF CRIME 
On 30th November, Mr L. C. Nickolls, M.Sc., Director of the Metropolitan 


Police Laboratory, lectured at the Royal Society of Arts on ‘‘Scientific Aspects 
of the Detection of Crime.’ Even to those who have become accustomed to 


the almost miraculous advances in scientific detection this was a lecture full — 


of astonishing illustrative detail. The lecturer referred to the recent Chesney 
murders, where the wife was found drowned in a bath, fully clothed, including 
a cyclamen cardigan. Examination of Chesney’s finger nails revealed a number 
of cyclamen pink wool fibres, identical with the fibres of Mrs. Chesney’s cardi- 
gan, even to the frayed ends of the fibres caused by washing and age. When 
safes are blown open, he continued, the filling between the inner and outer 
shells is scattered. It is largely sawdust of random composition and even a 
one-millimetre cube can be identified with certainty. On occasion, even wood 
flour has been identified. Another example occurred in R. v. Ford, in which 
small quantities of cantharidin administered to two young ladies with fatal 
results were identified with certainty by X-ray diffraction. Superficially suc- 
cessful forgeries tested under ultra-violet light show results ‘‘amusing to the 
scientist, although very disturbing to the forger”. X-ray examination also 
reveals the old numbers of motor vehicles, painted over with new numbers by 
thieves. Even if criminals had the knowledge to recognise the menace to their 
‘activities of modern science, they would, so far as one can judge, have to spend 
a great deal of money and time on counter-measures.—S. d. 


POLITICAL OFFENOES. 


WHEN considering the nature of political offences in respect of which, as a 
general rule, the requested State is entitled to refuse extradition, we imme- 
diately enter the realm of controversy. It is for this reason that the draft 
convention refrains from attempting to define political offences and merely 
states negatively that attempts on thé life of a Head of State or Head of Gog 
‘ernment shall not be deemed to be political offences. The same applies, as 1s 
generally recognised, to offences in respect of which States are obliged by inter- 
national conventions to institute criminal proceedings, as more particularly 
-under certain? provisions of the Geneva Conventions of 1949. It is not easy to 
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see how agreement can be reached in a multilateral convention on any generally 
acceptable definition of political offences, and the same considerations apply 
to the suggested inclusion in the list of extraditable offences of offences of a 
fiscal, financial, economic and monetary character, particularly as the intention 
would appear to be to include offences against revenue laws and exchange 
control regulations. The fourth issue is concerned with the right of a requested 
State to refuse the extradition of its own nationals. Three possible solutions 
may be envisaged: to permit the extradition of nationals, without providing for 
any exceptions; to permit the extradition of nationals, subject to reciprocity, 
and to refuse the extradition of nationals, subject to an undertaking to prosecute 
& person in his own country. The enumeration of these alternatives may suffice 
to indicate the degree of controversy which is likely to arise on consideration 
of this problem at government level. Another matter which has given rise to 
considerable difficulty is the diversity of law in member countries relating to 
eapital punishment. If extradition is sought by a country which retains fhe 
death penalty, it is obviously impossible to require the requesting country 
not to impose the death penalty in the case of murder, without thereby encroach- 
ing upon the independence of the judiciary, and the draft convention @mrovides 
an ingenious compromise to the effect that in such cases the requesting State 
shall undertake to ‘‘recommend to the Head of State or to its constitutionally 
competent authority to grant a reprieve or an order setting aside the death 
penalty.’’—L. J. 


NULLITY JURISDICTION 


Tue extent and limits of the jurisdiction of the Court to entertain a suit for 
nullity of marriage have never been precisely settled. The whole problem was 
considered in some detail in an article at p. 566, ante, where the view was taken 
that the Court has probably jurisdiction where both parties are bona fide resi- 
dent in England at the commencement of the suit. This view is now confirmed 
by the decision of the Court of Appeal in Ramsay-Fairfar v. Ramsay-Farfax 
([1958] 3 All E.R. 695), which has, at long last, laid to rest the doubts that 
existed ever since Bateson, J., held in Invercylde v. Inverclyde ([1931] p. 29) 
that, in a case of nullity on the ground of impotence, the only Court which had 
jurisdiction was the Court of the domicil. In order to see the question in its 
proper setting it is necessary to go back to the practice of the old Ecclesiastical 
Courts which based their jurisdiction in cases of nullity on residence, and not on 
domicil. By a series of enactments this jurisdiction was transferred to, and 
ig now vested in, the Divorce Division of the High Court, and while the grounds 
of nullity have since been extended, suits for nullity are still governed by the 
principles and rules which were observed in the Ecclesiastical Courts. In two 
eases in 1944, Easterbrook v. Easterbrook ( [1944] 1 All E.R. 90) and Hutter v. 
Hutter ([1944] 2 All E.R. 368) Pilcher, J., refused to follow the decision in the 
Inverclyde case, and held that the English Courts have jurisdiction in nullity 
cases where both parties are resident here. Willmer, J., in Ramsay-Fatrfaxr v. 
Ramsay-Fairfac ({1955] 2 All H.R. 709) came to the same conclusion and the 
Court of Appeal have upheld his decision and have overruled Inverclyde v. 
Invercylde. A persual of the judgments shows that all three Lords Justices 
based their decision entirely on the practice of the Ecclesiastical Courts, and 
not on question of convenience, a possibility which was indicated in Casey v. 
Casey ([1949] 2 All E.R. 100)—JL. J. 





e WOMEN AS SOLICITORS 


GENERALISATIONS are often dangerous, but two pronouncements of opinion in 
the past week show a quite emphatic belief in the generalisation that women’s 
position in the law is rather that of solicitor than barrister. Miss ELIZABETH 
Barr, member of a family long associated with the law, suggested this to the 
Business and Professional Women’s Club at Cambridge in an address which she 
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gave on 6th March. ‘‘ Women are, on the whole, much more interested in people 
than in the mechanies of things,’ she said. ‘‘As solicitors, they would deal 
more with the human side of the story.” Men clients, Miss Barr continued, 
more often would have a woman as solicitor than barrister, and it was said in 
the Divorce Division that often a male solicitor did not get the whole story out 
of a woman. There was still an enormous amount of prejudice against women 
practising as barristers, although the prejudice against them as solicitors was 
dying. There were now 518 women admitted as solicitors, of whom 279 were 
practising. There were 64 women barristers now practising. Disadvantages 
for the woman barrister, according to Miss Barr, were her feminine voice, 
marriage and motherhood. ‘‘You would be surprised at the things men get 
away with just because they sound so good.’’ We must confess that we would. 
Another expressiohi of opinion in the form of a kind of census of opinion among 
young recruits to the profession and among employers was given in the Evemng 
Standard of 18th March. The census, conducted by Miss ANNA LANDAU, indi- 
cated that ‘‘there is prejudice in a big way, and it is largely due to solicitors.’’ 
Barristers’ Merks also played their part, as they were ‘‘traditionalists all.’’ 
Finally, Miss Landau had obtained the opinion of Mr. T. G. Lunn, Secretary of 
The Law Society: ‘‘It is my view that there are considerable prospects for 
women in this branch. They are temperamentally better suited to it. There is 
a more human interest when a client becomes a personal friend and is not just 
an academic problem to be met only once.’’—S. J 


REVIEWS 


Law of Marriage and Divorce in India. By Sm Jat Lau, Retired Judge of 
Lahore High Court. Denar: Metropolitan Book Co. Ltd. 1, Faiz Bazar. 
1956. Roy 8vo. Pages xvi+262. Price Rs. 12-8, 


Tom institution of marriage and divorce is as old as the hills. The predomi- 
nent idea in this matter is that while the individual marital rights should he 
respected the society or the community should be protected from the misuse 
or violation of underlying principles of marital relations. Social domination and 
persona] freedom operate to maintain a marital equilibrium now, bias being 
towards personal liberty of the married couple. The tendency 1 in some countries 
is to liberalise the law of divorce on the ground that it is socially wrong to keep 
unhappy married couples tied in marriage. In India the policy seems to be to 
discourage divorce as far as possible and to permit it only in cases of genuine 
hardship. The institution of marriage is rapidly moving towards the notion of 
being a civil contract. The Special Marriage Act, 1954, and The Hindu Mar- 
riage Act, 1954, have brought about a change in the conception of marriage 
among the Hindus from sacrament to contract. Divorce has now been permitted 
even among those Hindus who still follow the Dharm Shastra in the matter of 
marriage, but only on grounds which are mentioned in the Acts. Marriage is 
the norma! incident of the life of a man and a woman. This book has been pub- 
lished with the object of describing for the benefit of those who might feel 
interested, a broad outline of a working knowledge of the present law of Mar- 
riage and Divorce which governs the Hindus, the Mahomedans, the Christians 
and the Parsis. <All the Acts of legislature under the subject of Marriage and 
Divorce have been referred to. Acts which are now in force have been 
printed in their appropriate places. Part I deals with the law of Marriage 
and Divorce among the Hindus, Part II with the law of Marriage and Divorce 
among the Mahomedans, Part III with the law of Marriage and Divorce among 
the Christians, Part IV with the law of Marriage and Divorce among the Parsis, 
Part V with six Acts relating to Marriage and Succession, Part VI with extrac 
from the Mann Smirithi on the subject of Marriage and Divorce. This book is 
a perfect vade mecum of the law of Marriage and Divorce and will decidedly 
be useful to the profession at large. 
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The Law of Criminal Procedure. By 8. C. Sarkar, Cauoutra: 8, ©. Sarcar 
& Sons, Ltd. College Square. 1956. Demi 8vo. Pages 30+624. Price 
‘Rs. 22/-. 


THis volume contains a lucid exposition of the first 345 sections of the 
Criminal Procedure Code. The comments are based on decisions that lay down 


. guiding principles, The object of the learned author is to produce a book for 


quick reference embodying cases laying down principles of explanatory nature. 
Cases involving any principle or deciding any new points are carefully selected. 
Brevity is the key note in explaining the provisions of the sections. in stating 
the law, in discussing debatable points or conflicting decisions. The amend- 


` ments made by Act XX VI of 1955 have been shown in the text in italics. The 


object of the effect of the changes made in the Act has betn explained under 
a separate heading under the amended sections. As a handy work of reference 


this volume is bound to be useful to Judges, Magistrates and lawyers. : 
a > 
Judicial Digest. New Deum: Lok Sabha Secretariat. Vol. V, Part I. Roy 8vo. 
Pages 101. 


Tms Part embodies abstracts of important Supreme Court judgments 
delivered during the year 1954 and involving certain Articles of the Constitu- 
tion of India. These decisions interpret some of the provisions of the Constitu- 
tion. This Part contains inter alia some of the election cases which have a 
bearing on Articles of the Constitution. For facility of reference, case indices 
have been given at the end. To constitutional lawyers this publication will 
surely be helpful. 


Industrial Law. By J. L. Gayvum, B. Com., LL.B., Barrister-at-Law. LONDON: 
English Universities Press Ltd. 1955. Demi 8vo. Pages xxvi-+362. 
Price 30s. 


THis book is intended to serve as a text-book for the use of works managers, 
personal officers, trade union officials, and students. It states the general 
principles of industrial law illustrating them by the use of decided cases. 
It is primarily concerned with either those cases where the management-labour 
relation does not function smoothly or where the legislature is compelled to lay 
down minimum standards of conduct upon management, e.g. safety, the hours 
of work of women and wages. The illustrative cases serve to show that the 
Courts are not infrequently used by employers and employees in actions one 
against the other. In writing this book the learned author has taken into consi- 
deration the syllabuses of wages examining bodies in order that the work may 
prove useful to students studying for wages examinations. The book is a clear 
exposition of the principles of the law of employment and of industrial legisla- 
tion. It should prove of great assistance to managers, officials, and students. 
It provides within a small compass a description of a branch of law which is of 
the highest importance in any advanced industrial community. 


—, a 


The Yearly Digest. By N. Rama RaTHNAM, M.A., B.L. Mapras: The Madras 
Law Journal Office, Mylapore. 1956. Crown 4 to. Columns 1874. 


Tus is a digest of cases decided by the High Courts and the Judicial Com- 
missioner’s Courts in India. It also contains a digest of a few select English 
eases, * This digest is a favourite of the legal profession, and its arrangement 
of titles and sub-titlas facilitates ready reference. The arrangement enables the 
®eader to find out a case he is in search of with the least possible delay’ and with 
great ease. The digest has appeared with commendable speed and its utility 
to the profession cannot be gainsaid. 

i ® 
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° THE DEATH OF DAMDUPPAT? 


In Sheokaransingh v. Daulatram,’ a case decided by a full bench of the 
Rajasthan High Court in August, 1955, a final end was made to the application 
of the law of Damduppat in that State, It had formerly been applied in the 
States of Marwar, Kotah and Bundi, now merged in the State of Rajasthan, 
but musė now be regarded as extinct even in those areas. The decision, given 
in the forthright, clear and complete answer of the full bench delivered by the 
Chief Justice, Sri K. N. Wanchoo, is based upon several rationes, one of which 
is not relevant to the situation in Bombay State, but it is beyond doubt that 
if it is correct, Damduppat is dead in Bombay State also. This is no small 
matter, since, although Damduppat is not a strikingly useful institution as it 
has been administered for many years, its passing in Bombay, where it 1s an 
old friend, cannot be allowed to transpire unremarked. 

An adequate description of Damduppat will be found in the excellent article 
by Mr. Ram Keshav Ranade, entitled Damduppat in Hindu Law, (1952) 54 Bom- 
bay Law Reporter Journal, pp. 49-57. The institution is dealt with by Gupte, 
Hindu Law in British India (2nd edn., 1947, pp. 1100-1112), Mulla, Principles 
of Hindu Law (11th edn., 1952, pp. 675-680) and by Mayne in a footnote (p. 16 
n. (1)) to the 11th edn., 1950. Reference should also be made to Kane, History 
of Dharmashastra, Vol. III, pp. 422-25. It will be recollected that the rule, shortly 
stated, is that the amount of principal and interest recoverable at one time in a 
lump sum cannot be more than double the amout originally borrowed. This 
rule is unquestionably derived from the dharmashastra and was in force over the 
preater part of British India (and beyond those bounds) until 1855. The chief 
smriti texts upon which it is founded are Manu VIII, 151 and Gautama XII, 28. 
The leading case is Dhondu Jagannath v. Narayan Ramchandra.2 A number of 
imitations have accumulated around the basic rule which tend to deprive it of 
its full vitality. In the first place the rule cannot be applied unless both the 
parties are Hindus, according to the Calcutta High Court in Weoma v. Sree- 
barinath,? or at least the original debtor was a Hindu, according to the Bombay 
High Court in Nanchand Hansraj v. Bapusahib Rustambhai;+* Dawood Durvesh 
v. Vullubhdas Purshotam® and Ali Saheb v. Shabji,® whether or not the creditor 
is a Hindu and whether or not the subsequent debtor, if any, is a Hindu. The 
two High Courts are agreed that the rule of Damduppat is & part of the personal 
law of the Hindus and can be taken advantage of by Hindus (or the assignees 
of their liabilities in Bombay) except where this privilege is inhibited by sta- 
tute. The rule is considerably diminished in efficacy as a means of preventing 
the excessive accumulation of interest by the rule that there is no limit to the 
amount that may be obtained as interest at different times, but that only the 
_ arrears of interest claimable at any one time are regulated so as not to exceed 
the amount of the principal then due. Moreover, arrears of interest may be add- 
ed to the unpaid principal and capitalized sum may be treated as the principal 
for this purpose: Sukalal v. Bapu.* @ 


1 [1955] A. I. R. F 201, F. B. 5 Aion 18 Bom. 227. 
2 (1868) 1 Bom. H. O. 47. 6 (1895) 21 Bom. 85. 
3 (1897) 1. Wty (Shor notes) CLXXVIn. y (1899) 24 Bom. 305, s.c. 1 Bom. L. R. 18. 


4 (1878) 3 Bom.131 
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Damduppat, which would have been applicable by the High Courts all over 
British India, was abolished in the Presidency of Madras and the Presidency of 
Bengal by the Usury Laws Repeal Act (Act VIII of 1855), while the situation 
in the town of Madras remains controversial. It does not appear that Dam- 
duppat was ever applied in Oudh, and today it is in vigour in Bombay State, 
the town of Calcutta, and a large part, if not the whole, of Madhya Pradesh,® 
besides the Santhal Paraganas.9 It seems certain that it is in force in Madhya 
Bharat also.°* 

The full bench of the Rajasthan High Court have held that Damduppat is 
void under the Constitution of India on several grounds, and cannot be applied 
in any part of Rajasthan. We should examine each of the rationes in turn. 

1. In enforcing the rule of Damduppat the Court would be discriminating 
against non-Hindus on the ground of religion. This is hit by art. 15(1) of the 
Constitution and the rule is therefore void under art. 13(2). 

2. Damduppat could be applied in Rajasthan only in those areas where it 
was applied to Hindus as a principle of Hindu law prior to the merger of the 
States to form Rajasthan. The effect. would be to discriminate bétween citizens 
in Rajasthan merely on the ground of their residence, and the rule musj be void 
under art. 14 of the Constitution. 

3. Damduppat is a matter of interest, that Is to say of the civil law and is 
not part of the personal law of the Hindus. Nor is it a custom relating to that 
personal law. Hence it cannot be applied even to inhabitants of Marwar and 
other regions where the rule was formerly in use. 

Of these rationes it is, no doubt, clear that not all are of equal weight, and 
the second would not be of relevance in Bombay. Since, if Damduppat is not 
void under the Constitution upon some other ground, it 1s applicable to all 
Hindus in Bombay State (with the possible exception of Baroda) there can be 
no question of its making a discrimination between some Hindu inhabitants of 
the State and others. We must pass, therefore, to the other two ratsones and see 
whether there is any substance in them. The third is intimately linked with the 
first, as we shal) see. But first we must examine the independent point that 
Damduppat is not in force as part of the personal law of the Hindus, and the 
subsidiary suggestion that as Damduppat relates to interest it is part of the 
civil law and not part of ‘Hindu law’ properly so called. 

It is admitted that Damduppat is applied over a very restricted area of India. 
But it is clear that it was abrogated by statute in very large areas, while m 
others, such as Oudh and the North-West, it is more than likely that the absence 
of the rule is due historically to the fact that Muslim influence discouraged its 
application, with the result that no custom existed in the early British period 
supporting the shastric rule. It is notorious that unless local custom approves 
a rule derivable from the shastric commentaries the Judge is under no duty to 
apply the latter. The Collector of Madura v. Moottoo Ramalinga Sathupathy.'° 
Thus the suggestion, to which Wanchoo C.J., commits himself,’ 

“Though therefore Damduppat in text books of Hindu law is a rule of Hindu law of 
debts, it is not in force in any part of India now as a principle of Hindu law. The reason 
is that Hindu law, as now enforced by Courts of law, is confined only to matters of per- 
sonal law, while the question of interest is not a matter of personal law, but of civil law 
generally. Wherever therefore the rule of Damduppat is applicable, it is applied by virtue 
of a statute or custom, and not as a branch of Hindu law—” 


seems to have little basis in fact so far as it tends to show that Damduppat is not 
in essence part of the ‘Hindu law’. One might fruitfully compare two rules of 
Hindu law which struggled on until the formation of the Union of India, although 
they «vere reprobated and rejected in every part of British India—yet 
they were unquestionably treated as part and parcel of the Hindu law and have 
eonly lapsed on account of the supremacy of the Supreme Court and the binding 


e 
8 Bapurao v. Anani Kashinath, [19486] Nag. 9* Nawanectdas v. Gordhandas, [1965] A. IL. R. 
407, 8. ©. [1946] A. I. R. Nag. 210 Med. Bh. 113. 
9 Kunja Behari v. Tarapada, (1919) 4 Pat. 10 (1868) 12 M.I.A 397. œ 
L. J. 49, ll At p. 202, para. 9. 
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character of its decisions upon all States. I refer to the rule formerly in vigour 
in Travancore that a widow of a deceased sole surviving coparcener took an 
estate jointly with the widows of coparceners who had deceased before her hus- 
band, and the rule formerly in vigour in Mysore that a manager had no right 
to alienate joint family property even for necessity or the benefit of the estate 
unless all sane major coparceners give their consent thereto. One might add 
the peculiar rules concerning the Pious Obligation which were in vigour in those 
two States respectively prior to the Union. 

The last point brings us to a more important consideration. If Damduppat 
is not part of the personal law of the Hindus because it is concerned with inte- 
rest, 1.e. part of the law of debts, what is one to say of the Pious Obligation itself? 
A more striking instance of the presence of a purely ‘civil law’ rule within the 
body of the Hindu family law it would be difficult to find; and the chaos which 
that rule has caused all over India, the confusion into which it has thrown the 
Mitakshara law in general, far exceeds any damage that may be placed at the 
door of our humble and confined institution, Damduppat. Moreover, if it is 
correct to find’Damduppat distinguishing between individuals on the grounds of 
religion, and if that ground is adequate to avoid the institution under the Con- 
stitution, then the Pious Obligation itself may be in danger of being hit by the 
Constitution. And if there are weighty reasons why the Pious Obligation should 
not be so hit, it is possible that they also save Damduppat. 

We may turn, therefore, directly to a consideration of the first ratio, and when 
this is fully considered our question will be almost answered. The Constitution 
of India provides in art. 18(1): 


All laws in force in the territory of India immediately before the commencement of- 


' this Constitution, in so far as they are inconsistent with the provisions of this Part, shall, 
to the extent of such inconsistency be void. 


The words ‘‘laws in force” are defined in art. 18(3) (b) : 


... "laws in force” includes laws passed or made by a Legislature or other competent 
authority in the territory of India before the commencement of this Constitution and not 
previously repealed, notwithstanding that any such Jaw or any part thereof may not 
be then in operation either at all or in particular areas. 


The ‘Part’ (Part I1I—Fundamental Rights) contains the following relevant 
articles :— 


Article 14. The State shall not deny to any person equality before the Jaw or the 
equal protection of the laws within the territory of India. 

Article 15(1). The State shall not discriminate against any citizen on grounds only 
of religion, race, caste, sex, place of birth or any of them. 


Before Damduppat can be hit by art. 13(1) it must be a “‘law in force” with- 
in the meaning of that article. This extremely difficult definition has been thrice 
investigated in connection with Hindu law, in State v. Narasu Appa Mali.'2 in 
Srinwasa Aiyar v. Saraswathi Ammal'3 and in Chennamma v. Dyana Setty,'4 
all of which are in agreement that a rule of Hindu law established by statute in 
recent years is not hit by art. 18(1). It follows a fortiori that a rule of Hindu 
law, which, so far from being a novelty (as was the case with each of the Acts 
investigated in those cases), has been in force for an. immensely long period and 
was confirmed in force by ancient statutes of the British Parliament, cannot be 
hit by the Constitution unless it is affected by vices which were not present in 
the Acts considered in those three cases. Yet when we come to refer to those 
cases it is evident that the Acts were attacked upon similar grounds to those 
raised, and raised successfully, in Sheokaransingh’s case. š 

In State v. Narasu Appa Malit? it was urged that the Bombay Prevention 


of Hindu Bigamous Marriages Act, 1946, was void under art. 13(1) of the Con- e 


stitution because it discriminated against Hindus by penalising them if they 
married while a spouse was still living, or alternatively, discriminated against 


12 (1951) 58 Bom L. R.779,8.0.[1952]A.LR. 18 [1952] A.1.R Mad. 193. 
Bom, 84. 14 [1953] A.LR Myzore 136. - 


68 THE BOMBAY LAW REPORTER (vot. LVO. 


Muslims if, assuming that the Islamic law relating to plural marriages were 
ipso facto void under art. 15 of the Constitution, the Act imposed penalties upon 
Hindus which it did not impose upon Muslims. The arguments were negatived 
by the Bench (Chagla C.J. and Gajendragadkar J .) principally upon the ground 
that the personal laws, such as the Hindu law, were not comprehended within 
the words ‘‘laws in force” in art. 13(1) as defined in art. 13(3) (b). Their 
Lordships’ reasoning was based upon the fact that the Constitution itself prohi- 
bited untouchability by art. 17, and untouchability, though not part of the per- 
sonal law, was undoubtedly a customary manifestation (of which the Courts had 
taken notice) of Hindu social consciousness, based upon Hindu religious texts, 
and if it were thought necessary to prohibit untouchability it follows that such 
Inequalities stemming from the religious laws of India werg not intended to be 
hit by art. 18(1). Neither of the learned Judges had any doubt but that the 
presence of a reference to untouchability in the Constitution confirmed the 
-validity of the personal laws, and it would seem a fortiori that Damduppat is in 
an even stronger position as a claimant to be part of the personal law. Their 
Lordships, again, relied upon the fact that art. 44 admitted the existence of sepa- 
Tate personal laws for the various communities, and upon. the presence in entry 
ð of the Concurrent List (Seventh Schedule to the Constitution) of the subject- 
matter of the personal laws, As if this were not sufficiently conclusive, examples 
were found in the Government of India Act, 1915, and elsewhere of a careful 
distinction between ‘personal law’, ‘custom having the force of law’ and ‘laws’ 
simpliciter.15 It is not necessary to pursue the arguments in detail. It suffices 
that the personal laws are not within the contemplation of art. 13(1) and that 
the Pious Obligation, for example, which is bound up with the law of the Mitak- 
shara joint family, is safe until the Hindu law is codified. 

We have already disposed of the argument that Damduppat is not part of the 
personal law. It follows therefore that although it may distinguish between 
individuals on the ground of religion (for people’s attitudes to paying debts are 
not really distinguishable as may be their attitude to marriage or their suscepti- 
bility to reform by amending statutes—argnments which were put forward suc- 
cessfully in defence of the Bombay and Madras statutes) it cannot be hit by 
art. 18(1). But there remains the question whether Damduppat is not void by 
reason of art. 14. This is a consideration which is not considered elaborately in 
the Bombay and Madras cases but which was not neglected in the Mysore case, 
where, because the Mysore Act of 1933 provided reforms of Hindu law for per- 
sons governed by Mitakshara law and not others, it was argued that the Legisla- 
ture had denied equal protection to non-Mitakshara Hindus. Wanchoo C.J 53 
considered that because Damduppat could only be enforced in Marwar, ete., 
unequal treatment was being sought as against creditors of a Hindu inhabitant 
of Marwar compared with creditors of a Hindu inhabitant of some other part of 
Rajasthan where Damduppat was not formerly in foree. And he considered this 
fatal to the institution.18 He went on briefly’? to point out that the rule— 


“,..as In force in the former State of Marwar was not for the benefit of all classes. 
It was only for the benefit of a particular class. We are, therefore, of opinion that the 
rule is also hit in the circumstances by Art. 14 of the Constitution, as by enforcing it in 
the State (we) would be denying equality before law to the citizens of this area.” 


This is a most attractive argument. It would appear that if the creditor of a 
Hindu can in some circumstances be deprived of a right which would be avail- 
able to a creditor of a Muslim, a clearer case of ‘‘unequal protection of the laws’’ 
could hardly be found. But this is probably fallacious. The meaning of art. 14 
is perhaps not placed entirely beyond doubt, but it seems sufficiently established 
for our present purposes that 

(1) equal protection of the law doeg not rule out all possibility of discrimi- 
natory Jaws, provided that the discrimination is based upon some rational 
classification ; and 


15 At p. 784. 17 At p. 208, para. 18. e 
16 At pp. 202-3, paras. 15-17. 
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(ii) classification upon the basis of religion is accepted by the Constitution 
in the instance of the personal laws and certain other contexts, subject, in the 
former case, to the directive principle that an Indian Civil Code shall even- 
tually supersede the personal laws. 

The second conclusion is already established by the arguments relied upon 
by the learned Judges in The State v. Narasu Appa Mali (see above). The 
first is made plain by the views expressed by the Supreme Court in the case of 
Charanjitt Lal v. Union of India.‘® And it is perfectly evident thet Dam- 
duppat, even in its emasculated state, makes a reasonable and consistent, and 
not capricious or arbitrary, classification between inhabitants of an area in 
which it is applied. Damduppat, as Mahamahopadhyaya Dr. Kane has pointed 
out, was devised simply and solely to protect the male issue of a Hindu who 
died indebted and whose debts were not barred under the avyavaherike or allied 
rules. If great-grandsons could be compelled to pay debts the amount of inte- 
rest might reach an immense figure, and there would be a temptation to leave 
debts uncolleged and unpaid, The institution of Damduppat is thus an inti- 
mate part of the joint family law in origin, is closely connected with the Pious 
Obligatién, and thus quite unsuitable for application to Muslims and others, 
who are accordingly exempt from it. The Calcutta rule, which insists upon 
both parties being Hindus seems to derive from a misunderstanding on the 
character of the institution. It may be argued that in pre-British times a 
- grandson was not liable to pay interest and a great-grandson was not even liable 
for the principal unless some property belonging to the debtor reached his 
hands, and that therefore Damduppat was unnecessary as a means to prevent 
the excessive accumulation of interest and diligence on the part of the parties 
in settling the debt. But it is clear that in the absence of an efficient law of 
limitation, and assuming that only a son was liable for interest as well as prin- 
cipal, interest could otherwise have gone on accumulating for a son’s lifetime, 
which might extend to as much as ninety years or more, Moreover, we are 
well aware that during the British period the distinctions between the 
duties of the son, grandson and great-grandson have been ignored, the 
Privy Conncil having held that all three are liable for the untainted debts of 
their ancestor to the full extent of their interests in joint family property, inte- 
rest and principal alike.19 Hence ever since that decision the role of Dam- 
duppat has been more rational than ever. The fact that it has tot been allowed 
to play that role adequately is not a charge to lay at the door of Damduppat 
itself, but of the Legislature which inhibited its scope and the Courts which 
failed to understand its true potentialities. 

Therefore the discrimination against creditors of non-Hindus is really no 
discrimination at all. The latters’ systems of personal law did not require this 
special protection. And in so far as unequal treatment is meted out to credi- 
tors under Damduppat, the discrimination is based upon a reasonable classi- 
fication, in which no arbitrary or capricious element is found to inhere. Hence 
Damduppat is not hit by art, 14 of the Constitution, any more than is the Pious 
Obligation itself. i 

It was true that there was no foundation for the application of Damduppat 
in certain parts of the present State of Rajasthan. But that was due 
to certain inhibitions in those areas. Legislation would have been required 
to reintroduce it. But just as in Mysore the Act of 1933 examined in 
Chennamma v. Dyana Setty2° was not intended to apply to all Mysorean 
Hindus, but only to those governed by Mitakshara law; just as in the 
present State of Travancore-Cochin there are laws relating to Hindu law 
applicable to persons domiciled in Cochin which are quite differdht to 
those applicable to similar persons in Travancore; and just as in Bombay 


State itself Kolhapur and Baroda enjoy laws which differ from those in foree® 


elsewhere and take their origin in legislative enactments prior to the mergers of 
1950: so in Rajasthan a rule of Hindu law, Damduppat, was, it is submitted, 


18 [1951] ALR. $O. 41. L.R. 53 I.A. 204. 
19 Masit Ullah v. Damodar Prasad, (1926) 20 [1953] A.I.R. Mysore 186, 
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validly in force in Marwar and some other places and yet absent in the re- 
mainder of the State. It is probably too late in the day to reverse the decision 
of the Rajasthan full bench, which is undoubtedly law for Rajasthan, but it 

is submited that there are no grounds for following the decision in Bombay: 
me quote the words of the Order of the Bench in the Mysore case referred to 
above: 

«|. If universal application is the test of a law not being discriminatory, then personal 
laws should all be regarded as invalid on account of these being applicable only to per- 
sons of particular class(es)... If between one person of the same class and another 
there is scope for making arbitrary difference in the application of the law, then it may 
be open to attack...” 


But in the case of Damduppat there are no grounds for the* assertion suggested 
in the last sentence, and the remark in the first sentence, with respect, accurate- 
ly indicates the intention of art. 14. Thus neither on the ground that the inti- 
tution was not applied outside Marwar, ete., nor on the ground that the original 
debtor who was not a Hindu could not take advantage of it, w&s Damduppat 
obnoxious to the Article, and we may conclude not merely that the decision in 
Sheokaransingh’s case ought not, upon its rationes, to be followed outside 
Rajasthan, but also that Damduppat is safe from extinction until it is explicitly 
abolished by the Bombay Legislature or the Indian Parliament. 


J. D. M. Derrett, Ph. D. 


SOCIALIZATION OF THE LEGAL PROFESSION 
IN SOCIALIST INDIA. 


Wiru the advent of the new Constitution of India heralding a Democratic 
Socialistie Republie intended to secure to the people of India, justice, social, 
economic and political, equality of status and opportunity and with the renew- 
ed emphasis on the newly coined phrase ‘Socialist Pattern of Society’ in the 
objective resolution of the last Avadi Congress, it has become increasingly 
urgent to consider the position and future of the concept of property and the 
concept of professional earnings, not from the old individualistic point of view 
but from the point of benefit to the society at large in a welfare state as India. 
The directive principles of state policy adumbrated in arts. 38 to ol of the 
Constitution are in the nature of a mandatory Instrument of Instructions 
to the Government in power to speedily secure a just and social order, raise 
standards of living of the common man, bring about equitable distribution of 
national wealth, to eradicate unemployment, to secure adequate wages, to reform 
the citizen as an instrument of social work for the uplift of society as a whole, 
ete. 

The whole concept of law is also changing now, as designed not to impose 
restrictions but to provide services through State action, which may incidental- 
ly effect some restriction on individual liberty. This shift in values from the 
individual to the society at large is a compelling factor in modern civilization. 
Ownership of property in the new set up is necessarily socialistic. Similarly in 
these days of unemployment, professional competition and the inability of the 
average citizen to get his due professional services from the doctor, the lawyer 
and the teacher, at minimum cost, there needs must be a reorientation of outlook 
even in these learned professions. To take an instance the lawyer can no longer 
cousider his calling as private and his own, to order about as he wished. In 
a socialist society the professional man has to subordinate his private ambition 
to the needs of society at large. His knowledge and all his professional privi- 
leges ùre henceforth to be held only in public trust. He is more the servant of 
the nation than master of his home. The legal profession exists to help people 

®in securing their legal rights at minimum expense. The capitalistic and mono- 
polist outlook must needs change to one of service and humble living. If the 
general standard of living has to be raised, the professions can no more lynch 
‘high money’. ù 


21 At p. 136, col, b. 
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They have to be partnérs with the people in their economy. If this has to be 
achieved, then the lawyer must also adjust his own economy and adjust to 
the new set up, if he desires to occupy his rightful place in the body politic and 
save himself from the odium he has been subject to in recent years. 

We cry for a simplification of the law and the procedure in law Courts. But 
to achieve this result pari passu we must also make the lawyer a simple and 
economically contended uñńit of social and legal service. ‘The luxury lawyer’, 
as Justice Mack would put it, is a problem. It is betimes the public knows that 
out of about nine thousand: lawyers in the Madras State not more than probably 
two hundred come under the category of ‘luxury lawyers’ earning probably 
over two thousand rupees per month. Not more than half of the remaining 
may earn above Re 300 per mensem while the rest may draw an anguished exis- 
tence with a pittance less than Rs. 100 per mensem. This is probably a liberal 
estimate and sad statistics. Conditions may not be different in the other States 
of the Indian Republie. 

Much of the present plight of the lawyer is due to his uneconomic and osten- 
tatious life. ‘The show’ eats much of his earnings. I, therefore, venture to 
dilate on the condition of the Russian Bar though I am quite aware that I may 
invite the onslaught of the ‘luxury lawyers’ in the metropolis and in big urban 
areas. But if all of them ponder deeply over the problems, my suggestions may 
perhaps attract their attention. It is well to remember that the luxury lawyer 
also spends very nearly one half of his income in mere ‘show’, 

So in a vast agricultural and poor country like India it is not inappropriate 
to seek for guidance even from Russia. For truth there can be no taboo. J 
shall quote Ralph Milner, the English Barrister, to give support to my views. 
He stated in 1948: 

“One of the interesting features of the legal profession in the Soviet Union is the 
public spirited outlook, and the readiness to give social services to the community which 
its members share with other sections of the Soviet people.” 


Once the lawyer is simple and does good services to his client and the com- 
munity he will be respected universally. Once the ‘service’ spirit enters, the 
client will not consider ‘want of show’ as a deterrent. On the other hand he 
will appreciate ‘sincerity and service.’ Mr. Berman, another Englishman, gives 
a three-fold explanation of the development of Soviet law: 

“It is rooted first in the requirements of a socialist planned economy, second in the 
heritage of the Russian past and third in the Soviet ‘parental’ concept of a man as a child 
to be educated and disciplined.” 


We are prone to look at the Soviet too much as a ‘police state’ rather than 
as a ‘welfare state.’ 

‘The Soviet Bar is subject to no control by the police, procurator’s department 
or Judges. It is not divided into solicitors and barristers as in the English 
system. All Soviet lawyers are like Indian advocates entitled to give legal 
advice, act, plead, draft documents, appear in civil as well as criminal Courts. 
But a Soviet lawyer cannot appear for the prosecution as that is the function 
of the procurator’s department. The Soviet Union is a federal union of several 
States. The Soviet lawyers are. organized on the basis of ‘Collegiums’ (Co- 
operatives) for the territories, regions, republics, big and small, It is stated 
that: i 

“This institution of collective practice by lawyers forming a collegium developed 
through the lawyers finding it more useful to themselyes and to society. It removed the 
cut-throat competition, the bitter briefless years of waiting for the junior lawyers, the 
monopolisation of work by a few senior lawyera and a lot of greedy grabbing on*the one 
hand and degrading touting on the cther.”. 


In bigger union republics, large cities like Moscow and Leningrad have theif 
own Collegiums. The governing body of each of these Collegiums is the general 
body of its members which meets once at least in six months. The Moscow 
Collegium meéts every quarter. The quorum for a meeting is half its members. 
Every two years the Collegium elects its own Executive Council and a Com- 
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mittee of auditors from among its members. The Moscow City Collegium of 
1,000 lawyers has an executive council of 13. This council has its chairman, 
vice-chairman and secretary. It controls admission of members, establishes sets 
of lawyers’ Chambers; each of such Chamber is in charge of a senior lawyer. 
If there are 15 or more lawyers in one Chamber the senior in charge is made a 
full-trained salaried director and he shall not practise. If the number is less 
than 15, the chairman is a part-time salaried director! It is the director of the 
Chamber that distributes work among all the lawyer members of his Chamber. 
He should interview clients, fix fees and allocate the work to the several lawyers 
evenly. No client can directly give an engagement to the lawyer. The Cham- 
ber does this work. This enhances the prestige of the profession and ensures 
evenness of distribution of work. But the client can ask fer the services of a 
particular lawyer through the Chamber which shall see that this is complied with 
as far as possible. All fees are paid to the treasurer of the Chamber who keeps a 
banking account. Out of this common fund are paid first the expenses for the 
maintenance of the Chamber (salary of Director, Treasurer, clerk, ete.), then the 
subseription to the executive Council of which the Chamber is but a component 
unit and also the contribution towards the training of students. Such deduc- 
tions should not exceed 30 per cent. of the Income, the proportion being fixed 
by the Collegium in its general meeting. The remaining 70 per cent. is distri- 
buted from time to time among the members who agree among themselves to the 
proportion, regard being had to the skill, experience of the member and the 
difficulty of cases handled by each. Even the junior-most member gets a good 
share of the work. There is no limit to the earnings of a busy set of these ‘Co- 
operative’ Chambers. But it is subject to the limit fixed in the seale of schedul- 
ed fees above which no client should be asked to pay, Receiving extra fees out- 
side by individual members is punishable as a misconduct. Lawyers who work 
in such conditions develop high responsibility and simplicity of life. The 
Chamber fixes the programme of social work for each lawyer. Each has to 
devote certain hours in a week for this. The Soviet lawyer thus takes upon 
himself the work of visiting farms, factories, workers’ clubs and solve their diff- 
culties by free legal advice. They organise lecture series on important and 
useful aspects of the law for the laymen. In needy cases the lawyer is to give 
free legal advice and also free service particularly in criminal cases. The Cham- 
ber certifies.a poor client and entrusts his case to one of the members by turns. 
The Chamber holds ‘production conferences’ where the existing law, its defects 
and remedies are discussed, as also how best to increase the efficiency of the 
Chamber in the legal and social field. Technical subjects are pursued in a 
spirit of research, and each Chamber elects delegates to the conferences of the 
Collegium to which it belongs. There is a general council where the fraternal 
delegates of each Collegium meet and discuss the work of their respective bodies 
and evolve better results from the experience gained. Social work as educating 
the public on electoral laws, income law, taxation measures, health laws, politics, 
Municipal laws, industrial and agricultural science and laws relating to them, 
all these are effectively brought home to the Soviet public by the propaganda 
machine of the socialist lawyer. The latter takes to spreading adult educa- 
tion and eradicating illiteracy in specified areas. In the Soviet Union the 
lawyer, the doctor, the teacher, ete., all are enjoined to go through a prescribed 
course of training for being utilised in national reconstruction work. 

The executive council of the Collegium is alone entitled to take disciplinary 
measures against members for breach of professional etiquette. This decision 
is subject to right of appeal to the Commissariat of Justice for the Republic 
eoncerfied, with a final appeal to the Commissariat of Justiee to the U.S.S.R. 

Thus the Soviet lawyer does not regard his profession as a mere.means of liv- 
“ng nor does he regard his special skill as a mere commodity for which he can 
have any price he demands. He does not keep his knowledge as a trade secret. 
He educates the public, improves himself and earns in a co-operative spirit with 
his colleagues. m 

I have ventured to dilate on the Russian example merely to stress upon the 


{ 


VOL. L¥trt.] JOURNAL. 73 


role of the lawyer in & growing federal democracy. The economics of the 
lawyer, the client and the society can easily be moulded to mutual advantage 
if the Russian example is studied and followed to the extent possible in India, 
Easily each taluka Bar in India can be a Chamber while a whole district may be 
a Collegium. All these shall be subordinate to the Provincial Council at the 
metropolis which itself may have two or more Collegiums. If this system is 
worked out it is easy to evolve a benevolent fund for lawyers. Apart from the 
30 per cent. deduction for establishment, etc., a percentage of income of each 
Chamber may as well be set apart for old age and Provident fund. Out of this 
fund each member may be given double the amount he voluntarily contributes 
at the end of a fixed period. A lump sum may also be paid to the poor col- 
league's dependentg, if the Chamber certifies that it is a fit case for such recog- 
nition. All this has to be made possible by State legislation. The statute while 
it will confer benefits on the lawyer will also enjoin on him certain duties. The 
lawyer of each Collegium should devote a certain portion of his time for useful 
public work, g record of which has to be submitted by each lawyer to his own 
Chamber. 

I ventre to suggest that if the legal profession and the publie are not anxious 
to copy the Russian model in all its details, it is at least useful to imbibe the 
truths embedded in the Soviet system, namely, simplicity, service, co-operative 
enterprise, and extra social duties. If the legal profession in India only im- 
bibes these objectives, it is sure to regain its rightful place in the affections of 
the people. The Russian system in the organization of the legal profession is 
well worthy of emulation by the Indian Bar. We shall not fear to utilise what- 
ever is good from any other nation. For ‘Truth is one’ and in the pursuit of 
‘Truth’ there shall not be any hesitation or prejudice. 


V. G. RamacHanDRan, 


GLEANINGS 


BAIL AND BAD CHARACTER 


On July 6, 1955, the Court of Criminal Appeal (Lord Goddard, C.J., Devlin 
and Donovan, JJ.) considered an appeal against the conviction of Harold 
Wharton who had been sentenced at Manchester Assizes to consecutive terms 
of imprisonment for four years and five years for offences of robbery with 
violence, the second offence having been committed during the period when the 
appellant was on bail pending his trial for the first offence. 

Presumably for the reason that no new point of law arose in the case, none 
of the reports had mentioned it, an omission which the Home Office has repair- 
ed by circulating a transcript of the Judgment to all magistrates’ Courts (Home 
Office Circular No, 132/1955, dated September 8, 1955). 

In his judgment dismissing the appeal the Lord Chief Justice pointed out 
that the appellant, a man of twenty-six years of age, and with a very bad 
record, had been committed for trial at assizes by the magistrates’ Court and 
then, in spite of the fact that ‘“he had been convicted over and over again’’, he 
had been released on bail. Two days before the date of his trial he committed 
another robbery with violence. 

The Lord Chief Justice continued: ‘‘This is what comes of granting bail 
to these men with long criminal records. The Court has pointed out over and 
over again how undesirable it is, unless there is some real doubt in the minds 
of the magistrates as to what the result of the case is likely to be, to gramt bail 
in such cases as this case. It is no kindness to the prisoner because he has com- 
mitted another robbery with violence for which he has five ‘years’ imprisonment» 
It means now that he is in prison for nine years, four years for the first robbery 
with violence and five years for the second, running consecutively. If he had 
not been bailed, he could not have committed the second robbery and he would 
only have had to serve four years, so the only result of giving this man bail is 
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that somebody has been robbed and assaulted badly and he has to serve nine 
years in all.’’ 

Of course, the Lord Chief Justice was right; and foremost in agreeing with 
him will be the justices at whose direction the man was released on, bail, for 
they share with the Lord Chief Justice the after-kmowledge that the man com- 
mitted another serious offence during his period of liberty while awaiting triai. 

The idea that an accused person has the right to be released on bail pending 
trial on the sole test of the probability of his appearing to take his trial dies 
hard. And with it in the hard dying is the idea that a magistrate’s Court, when 

- considering the question of bail, must carefully refrain from considering the 
accused’s known character. 

No statute of modern days establishes a right to bail or lẹys down principles 
to which justices may look for guidance. The granting of bail is entirely dis- 
eretionary in the justices, save that where it is withheld an easy and expedi- 
tious application in the nature of an appeal may be made to a Judge in Cham- 
bers for him to exercise his over-riding discretion in the matter (see Magis- 
trates’ Courts Rules, 1952, r. 9; Rules of the Supreme Court (Criminal Proceed- 
ings) 1938 (S.R. & O. 1938, No. 1576) r. 13, as substituted by the Rule& of 1949 
(S.I. 1949 No, 721/16) ). 

The exercise of a judicial discretion against allowing bail in cases where pos- 
sibility merges into likelihood of further offences being committed by the accus- 
ed while awaiting trial has several times in recent years been discussed in the 
Court of Criminal Appeal. In R. v. Phillips ( (1947) 111 J.P. 333) the accus- 
ed, indicted on two counts of house breaking, asked for ten similar offences to 
be taken into consideration, nine of which had been committed while he was on 
bail. Mr. Justice Atkinson then said: ‘‘...the matters which ought to be 
taken into consideration include the nature of the accusation, the nature of the 
evidence in support of the accusation, and the severity of the punishment which 
conviction will entail. Some crimes are not likely to be repeated pending trial, 
and in those cases there may be no objection to bail being granted, but some 
are, and housebreaking particularly is, a crime which will very probably be 
repeated if a prisoner is released on bail, especially in the case of a man who 
has a record of housebreaking...(Phillips) was actually arrested in the act. 
Yet, in spite of all his previous convictions, he was given bail. To turn such 
a man loose on society until he has received his punishment for an offence which 
is not in dispute, is, in the view of the Court, a very inadvisable step to take. 
The Court wishes justices who release on bail young housebreakers such as this 
applicant to know that in nineteen cases out of twenty it is a very wrong step 
to take.’’ 

The question was next considered in R. v. Fletcher ((1949) 113 J.P. 365), 
where the justices, relying on the dictum of Mr. Justice Atkinson in R. 
v. Phillips (supra) sought to be made aware of the accused’s previous con- 
victions when he made application for bail pending his trial. A list of previous 
convictions recorded against him was then read out in open Court. He appeal- 
ed against his subsequent conviction on the ground that the public disclosure 
of his bad record prejudiced his trial because the jury might have learned of 
it. The Court of Criminal Appeal faced the situation that knowledge 
of his previous convictions might have reached the trial jury; but, nevertheless, 
the Court did not regard this even as a subject for inquiry. The disclosure of 
previous convictions in these circumstances, it was said by Mr. Justice Hum- 
phreys, ‘‘takes place daily in magistrates’ courts, and this Court has no power 
and no desire to prevent it from taking place.” The Court was made aware 
that mf mention of previous convictions had been made in any newspaper, and 
on this aspect the learned Judge commepted : ‘“What is very desirable is that, 

eif newspapers are reporting the case, they should not include in the report any 
e mention of the previous convictions.’’ . 

That might have been thought to have settled the law on the subject, but not 
so. In R. v. Armstrong ({1951] 2 All E.R. 219) the Court of Criminal Appeal 
considered an appeal exactly parallel with R. v. Fletcher (supra), save that a 
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number of local newspapers had done the very thing that Mr. Justice Hum- 
phreys had recommended should not be done, namely, had reported particulars 
of previous convictions mentioned in the magistrates’ Court in connection with 
an application for bail. The appellant’s argument was fortified by the decision 
in È. v. Dyson (1943) 107 J.P. 178), where a conviction was quashed because 
previous convictions, properly brought to the notice of the magistrates’ Court 
in accordance with the (now repealed) provisions of s. 24 of the Criminal Jus- 
tice Act, 1925, had been mentioned in a local newspaper. Mr. Justice Lynskey’s 
Judgment quickly disposed of this argument: ‘‘It is clear that it is the duty 
of the justices to inquire into the antecedents of a man who is applying to them 
for bail, and, if they find that he has a bad record, particularly a record which 
suggests that he is jikely to commit similar offences while on bail, that is a matter 
which they must consider before granting bail. The justices in the present case 
were entitled to act as they did. It is urged that the decision of this Court in 
k. v. Dyson indicates that the publication in local newspapers of information 
given to justes at the magistrate’s Court is a matter which ought to be taken 
into account with a view to quashing a conviction. The Court did not lay 
down, fad we do not propose to lay down, that merely because a newspaper, 
either local or national, discloses evidence of a man’s previous convictions given 
at the court, on that, and that alone, this Court must quash convictions at quar- 
ter session or assizes of man who, on the evidence, is clearly guilty. So far as 
the publication of that information is concerned, this Court has no power to 
compel the press, but this Court agrees that it is very undesirable that such 
information should be given. The mere fact, however, that it is given is no 
ground for this Court to infer either that the jurors who tried the case had 
read it, or, if they had read it, that they were biased against the applicant for 
the purpose of the trial.” 

And that, surely, must be the last word; establishing that where an accused 
person is committed for trial by a magistrate’s Court for an offence of such a 
type that his liberation entails a real element of risk that the offence will be 
repeated, bail should not be granted. The element of risk should be considered 
against the background of the accused’s known character, and the strength of 
the case that he must answer at his trial. The maxim that a man must be pre- 
sumed to be innocent until he is found guilty entitles him to a fair trial; but 
not to the refinement that he must be treated as other than dangerous. —ZL.J/. 


THe Two BRANCHES 


It is a long time since the separation of barrister and solicitor implied any- 
thing more than the recognition of two essentially different functions within 
the game profession. It is a matter of divergent tastes and talents whether 
members of the same family shall choose one or the other. In the family back- 
ground of the late Sir Travers Humphreys the two branches were inextricably 
intertwined. He was the son of Charles Octavius Humphreys, an eminent 
London solicitor, the head of a firm founded in the late eighteenth century by 
the great-great-uncle of the future Judge, a gentleman whose lifetime of service 
to the law is lit for posterity by only one melodramatic spot-light; at the inquest 
on Maria Marten, killed and buried in the Red Barn at Polstead in Suffolk, he 
represented Wiliam Corder, her murderer. On his mother’s side Travers Hum- 
phreys was linked with the Bar. Her brother, John Peter Grain, was a suc- 
cessful advocate. Another brother, Corney Grain, well known as an entertainer, 
was also called but never practised. Then there was Uncle Hardinge, the hus- 
band of Aunt Caroline, the half-sister of Charles Octavius Humphreys. *To the 
world at large Uncle Hardinge was Hardinge Giffard, Q.C., who became Lord 
Chancellor and Earl of Halsbury. But Aunt Caroline was never countess; sh? 
was killed in a carriage accident in Switzerland in 1873. Two of the brothers 
of Travers Humphreys became junior partners in their father’s firm. His own 
career would eertainly have been very different but for the tragic death of his 
brother Carl, whom his father had destined for the Bar, but who was drowned 
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in 1880 while boating on the Thames at Teddington Weir during a Cambridge 
vacation. In the sequel, Travers took his place at the Inner Temple, where he 
had been a student. 

_In his book of reminiscences ‘‘Criminal Days,” written when he was almost 
eighty, Sir Travers Humphreys gives a vivid picture of the life of bis father 
between his big house in Paddington, No. 41 Norfolk Square, with his five ser- 
vants and two housemaids, and his offices on Giltspur Chambers on the north- 
east corner of Holborn Viaduct. ‘‘He used to leave the house about 9 a.m. in a 
four-wheeled cab with one or both of my elder brothers to drive to his office.... 
He would return just in time to change for dinner at 7-30. After dinner, if he . 
and my mother had no engagement, he would retire to his study, where he would 
put in an hour or two at work on papers which he had brought home. He was 
then ready for a game of billiards with one of the boys. At 11-0 or so he would 
be at work again until after midnight.’’ If there had been & dinner party ox a 
dance or a visit to the opera, he would make up for lost time by working till 2-0 
a.m. At Giltspur Chambers the steps leading down to Farringdon Sreet left room 
only for a small strong-room on the ground floor. On the first and second floors 
was the office accommodation. On the third floor there were the quartefs of the 
resident housekeeper, and also a capital luncheon room where the partners, and 
perhaps a favoured client, would eat an excellent cold luncheon with Hock or 
Moselle ‘‘and the best coffee I have ever tasted made in a machine which came 
from Vienna.” Hither, before he shaped his course for the Bar, young Travers 
used to travel on a special bus, drawn by a magnificent pair of greys, which, 
twice a morning, made the journey from Kilburn to the Bank. The fare was 
6d. for any distance. ‘‘The bus did not pull up at the pavement but slowed 
down. to a walking pace for a few yards during which the intending passenger 
was expected to jump aboard... The police were on the look-out for us all 
the way down Oxford Street and Holborn and saw to it that the road was clear 
for our fast-trotting horses, driven, so I was told, by a man who had been 
coachman to Disraeli.’? As Travers got older he would ride to the office on his 
‘‘nenny-farthing’’ bicycle. ‘‘The traffic on the road was heavy and I had some 
near escapes from disaster, but a horse is an intelligent animal, not easily upset 
even by a boy clasping him round the neck in a vain effort to avoid falling off 
his 54-inch wheel.” Just before being called to the Bar he went as a pupil to 
the chambers of Thomas Willis Chitty. One of the first questions he was asked 
was: ‘‘How do you commence an action?’’ to which he replied innocently and 
ingenuously: ‘‘You go to a solicitor.’’ 

It was a curious coincidence that the day before the former Judge’s death 
there died the big, genial Tynesider, Tod Slaughter, in whose repertory of 
traditional melodrama ‘‘The Murder in the Red Barn’’ held an outstanding 
place. Of course, the play was almost as far removed from the actual tragedy 
as Shakespeare’s ‘‘Macbeth’’ is from the historical Macbeth. For one thing 
poor Maria Marten was not’ girlish innocence betrayed. She was twenty-five 
when William Corder shot her. He was not her first man nor was his child 
her first baby. He was a young farmer at Polstead near Ipswich; she was the 
daughter of a mole catcher. After their child was born, though it died in a 
few weeks, pressure was put on Corder to ‘‘make an honest woman”’ of her and 
he eventually reluctantly consented to drive her over to Ipswich and marry 
her there. They arranged to meet in one of his outbuildings, the red barn (so 
called from its red tiles) and there he shot her and buried her beneath the 
earthen floor. To curious questions as to her whereabouts, he gave evasive an- 
swers that she was staying at Yarmouth, in France or in the Isle of Wight, but 
eventually he moved away and took lodgings in London. A florid matrimonial 
advertisement in the Sunday Times produced satisfactory results. He married 
ene of the applicants and settled in Ealing. Meanwhile, however, Maria’s father 
had not forgotten his daughter and he decided to investigate the red barn. 
There a little digging revealed her whereabouts. On April 22, 1828, Corder 
was arrested. On May 2, the inquest on the body was held in the coffee room 
of “The Cock” at Polstead, on which a crowd of sightseers had converged. 
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First there was a wrangle between the press reporters and the coroner, who 
refused to let them take down the evidence. As the frst witness was being exa- 
mined Mr. Humphreys came in and asked that his client, Corder, might be 
present to hear the evidence and question the witnesses. The coroner asked 
him to cite authority to show that an aceused person had such a right and, 
though Mr. Humphreys promptly did so, ‘‘after desultory conversation he ac- 
quiesced in the proposition made by the coroner, namely, that all the depositions 
should be read in the presence of the prisoner.’’? Corder was anxious to put 
forward at the trial the defence that Maria had killed herself. Mr. Humphreys 
advised otherwise and finally withdrew from the case. At the Bury St. 
Edmunds Assizes the jury rejected the story and on August 11, Corder was 
hanged, after confessing his guilt—s.J. 


í IMPORTANOE OF PLEADINGS 


PLEADINGS, in one sense, are thelr own reward, for they seldom attract com- 
ment unless # is adverse. Yet if the part played by the pleader in an action 
is not spectacular, it is of paramount importance. For the function of plead- 
ings is '‘to define the issues on which the Court, in order to determine the mat- 
ters in dispute between the parties, will have to adjudicate’’; and the parties 
will be bound by them, with any such amendments as may be necessary for the 
purpose of determining the real questions in controversy. There is nothing 
novel in this proposition, but it has recently been strongly reiterated, by the 
House of Lords, in Esso Petrolem Co., Ltd. v. Southport Corporation ((1955] 
3 All E.R. 864), in a manner which calls for notice. The casus belli was that 
damage had been caused to certain property owned by the corporation as the 
result of certain steps taken by the master of a tanker belonging to the com- 
pany, those steps being, in his judgment, necessary to avoid probable loss of 
life—and of the tanker. This complex issue, which raised various nice questions 
of nuisance, negligence, and trespass, was discussed in a separate article the 
point to be emphasised here is that the supreme tribunal held, not only that the 
corporation failed on their pleadings, but also that they were bound by those 
pleadings. 

The case was heard in the first instance by Devlin, J. ([1953] 2 All E.R. 
1204), with the corporation as plaintiffs and the company and the master as 
defendants. The plaintiffs, by their pleadings, made certain specific allegations 
of negligence on the part of the master, and claimed that the company were 
vicariously liable as his employers. Devlin, J., held that all the specific allega- 
tions failed, and accordingly dismissed the action. The Court of Appeal, how- 
ever, by a majority decision ([1954] 2 All E.R. 561) allowed the corporation 
to prefer against the company a wholly new charge of negligence which was 
nowhere mentioned in the pleadings, and found the charge proved; this in- 
evitably led to the success of the appeal. But the Honse of Lords (ubi supra) 
unanimously restored the findings of Mr. Justice Devlin, and each member of 
the House adverted to the form of the pleadings. Thus, Lord Radcliffe said 
(at p. 871): ‘‘My Lords, I think that this case ought to be decided in ae- 
cordance with the pleadings... Proper use of them shortens the hearing and 
reduces costs. But, if an appellate Court is to treat reliance on them as 
pedantry or mere formalism, I do not see what part they have to play in our 
trial system.” And Lord Normand stated (at p. 869): ‘‘I wish to associate 
myself with the observations of my noble and learned friend, Lord Radcliffe, 
on the value of the pleadings. To condemn a party on a ground of which no 
fair notice has been given may be as great a denial of justice as to condemn him 
on a ground on which his evidence has been improperly excluded.” —L'J. 





THE POET AND THE LAWYER j 


Wa have it on the highest authority that the poet’s pen ‘‘gives to airy noth- 


ing & local habitation and a name.’’ It will be remembered that Rupert Brooke 
has assembled a catholic company of common experiences and familiar objects 
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which had brought him pleasure; and included in the latter were those most 
substantial nothings, “‘holes in the ground.’’ Now, it may well be that these 
listed pleasures have been enjoyed by the lawyer at his ease; but, as he 
goes about his forensic pursuits, his concern is not with ‘‘the poet’s eye, 
in a fine frenzy rolling’, For, as Lord Justice Atkin observed in 
Balfour v. Balfour ((1919] 2 K.B. 571, at p. 579), ‘‘natural love and affection 
counts for so little in these Courts.’ The crux of the dispute in Perry v. 
Thomas Wringley, Lid. ([1955] 3 All E.R. 243) was whether a pit, some twenty 
feet deep and dug by the defendants near a road, constituted, in law, ‘‘an 
allurement’’ for the infant plaintiff, who had fallen into it and suffered injury. 
Giving judgment for the defendants, Oliver, J., said (at p. 244): ‘‘What is 
an allurement? I suppose that it is something attractive but dangerous, 
although not apparently so—something insidious. The capacity of an object 
to attract will, of course, vary with the age of the person concerned... Can 
a hole in the ground be an allurement? I think not...I cannot see anything 
alluring about a hole in the ground.’’—L./. 


999 CALLS j 


In answer to a 999 call to Scotland Yard, wirelessed from there to a police 
car, police officers, one of whom was in plain clothes, went to the house from 
which the call came. The ground floor of the house was occupied separately 
from the upper floor and the call had come from the upper floor flat. The 
police were met at the front of the house by the tenant of the upper floor flat, 
whose reason for making the call was that there was a great deal of noise com- 
ing from the ground floor flat and this was upsetting his wife who was ul. Two 
police officers, one of them being the officer in plain clothes, knocked at the door 
of the ground floor flat which was opened by a friend of the occupier. The 
occupier of the ground floor flat then came to the door and addressed a remark 
to the police officer in uniform who told him to be quiet. The occupier then 
rushed out of his flat and ran at the police officer in plain clothes and knocked 
him down. Subsequently the occupier was charged with assaulting a police 
officer in execution of his duty, which is an offence punishable under 
s. 12 of the Prevention of Crimes Act, 1871. The question then arose 
whether, when answering the 999 call, the officer was in execution of his duty. 
The accused was convicted and appealed. Lord Goddard emphatically stated’ 
the view, with which the other members of the Court agreed, that the police 
officers were in execution of their duty at the time (Hollands v. Abel, January 
11, 1956, Q.B.D. Div. Ct.). In such cases it is immaterial whether the accused 
knew that the man whom he assaulted was a policeman (see R. v. Forbes and 
Webb (1865) 10 Cox. C.C. 862). It is also important to note that in this case 
the police officers did nôt enter the premises of the accused; if they had done so 
unlawfully, they would have been trespassers and acting outside their 
duty.—L.J. 


UNLIGHTED LORRY 


An unlighted car left standing on the road at night is, as Denning, L.J., once 
said, a dangerous thing, but it does not necessarily constitute a nuisance on the 
highway (see Maitland v. Ratsbeck [1944] 2 All E.R. 272). To be a nuisance, 
it seems, the car must have caused an obstruction for an unreasonable time or 
in an unreasonable way (see ibid., at p. 278, per Lord Greene, M.R.). The case 
of Sieghart v. British Transport Commission, which came before Finnemore, J., 
at Chester Assizes, affords another example of a like application of the law of 
nuisance and of negligence. It is interesting also for the Court’s interpretation 
ef the highway code’ A lorry driver, not knowing and having no reason to 
suspect that the vehicle’s rear light was out, stopped for a moment on his proper 
side of the road on a straight length of road in order to adjust his windscreen 
wiper. It was a dark night and rainy. The plaintiff’s car was some twenty or 
thirty yards away when he first sighted the lorry, he braked hard and pulled off 
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towards the off-side but nevertheless crashed into the rear of the lorry. Even if 
on stopping the lorry the driver had examined the vehicle’s rear light, he would 
have had no time in which to take steps to avoid the collision. The lorry had 
been checked before leaving the depot a few miles back. In these circumstances 
it was held that the lorry had not caused the nuisance on the highway and that 
the owners, the British Transport Commission, were not liable to the 
plaintiffs.—Z.J. 


CARRIAGE ABOVE US 


. Turne to an old friend, the vast volume which is Webster’s Dictionary, to 
seek its unfailing guidance on the meaning of some English word which no doubt 
should have been present to our mind unaided, we paused at a page, distracted 
momentarily from our search, by noting the absence of the word ‘‘aeroplane’’. 
Time moves quickly and the whole of modern aviation is still, seen in proportion, 
a.new thing. #@articularly is it so to English lawyers, most of whom seldom have 
cause to fly from case to case. So the mounting volume of air passenger traffic 
passes us by, a roar and a flurry overhead, which affects us little except, if we are 
unfortunately placed, to turn our thoughts temporarily to the law of nuisance. 
Yet the growth of the new transport is great. The volume of air passenger traffic 
of the United Kingdom increased by nearly one million passengers in 1955; the 
total of passengers was over 5,143,000, and the freight on and off loaded rose to 
125,000 short tons. On the other hand the total of cases reported on the law of 
carriage by air in England in 1955 was (we think) nil, and in 1956 is one 
(Preston v. Hunting Air Transport, Lid. [1956] 1 All E.R. 443). In that one 
case the Court followed an American decision. It looks as if the vast develop- 
ment in our air transport will remain a thing remote from the lawyer, leaving 
him to research among the relics of disputes over common carriers and horse- 
drawn transport, and to wonder mildly, when his meditations are interrupted by 
the noise overhead, what is done with the time that is saved. —Z.J. 


MISCELLANY 


The first known English grant of a patent for a new invention was made 
exactly 500 years ago. In the year 1499 a patent was granted to John of Utynam 
for a process for making stained glass windows. Utynam brought the process 
over from Holland and intended to use it in making windows for the chapel 
of Eton College, at that time the new foundation of Henry VI. Whether the 
process was really used for the windows at Eton is not certain, but it is of 
interest that the College is just undertalting the repair of their glass which was 
damaged during the recent war. 


During an informal gathering, a distinguished member of the bar was telling 
about some of the unusual characters he had met in his long and successful 
career. Someone asked him to describe the nerviest one. 

‘There have been quite a number in that class,” ho recalled, ‘‘but the one 
that stands out the most, I think, is the client who took a taxi to the bankruptcy 
court and invited the driver in as a creditor.’’ 


At the turn of the century in the United States a very respectable lawyer 
was filling in some insurance papers, when he came to the question: ‘‘If your 
father is dead, state the cause.’’ 

Unwilling to reveal that his old man had been hung for cattle-stealint, the 
lawyer got round the problem by writing: ‘‘Died whilst taking part in a public 
ceremony when the platform gave way.’’ ° 


On the witness stand a young lady was asked her age by the prosecutor. 
“I don’t knoy,’’ replied the young lady. 
The Judge squinted at her and said, ‘‘ Young lady, you must tell the truth”. 
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‘You only want the truth, and not hearsay?’’ the young lady inquired. 

“That’s right, young lady.’’ 

‘Wel, I can’t tell you my age because my mother told me the year I was 
born. That’s hearsay, and your court doesn’t accept hearsay evidence.” 

‘*You’re excused, young lady.’’ 


A lawyer named John Strange was taken seriously ill, and physicians said 
_ he’d better make some final arrangements. : 

*“There’s just one thing,’’ he said. ‘‘On my tombstone I’d like to have en- 
graved the following words: ‘Here Lies An Honest Lawyer’.’’ 

‘*But you need to add your name,” he was told. 

“*No,’’ he replied. ‘‘When people read ‘Here Lies An Honest Lawyer,’ 
they ’ll say ‘That’s Strange’.’’ ° 


Officer: ‘‘Why did you keep on going after I whistled?” i 
Lady Driver: ‘‘Sorry, officer, I’m pretty deaf.” 
Officer: ‘Well, don’t worry, lady, youll get your hearing in the morning.” 


J 

The jury had deliberated for several days and finally filed back into the 
courtroom. ‘‘Have you reached a verdict?’’ the judge asked the foreman. 

‘We have, your honor,’’ was the reply, ‘‘but in order to make this trial as 
fair and agreeable as possible we’d like to ask the defendant one question.’’ 

‘‘Go right ahead,” said the judge. 

Turning to the prisoner, the foreman politely asked, ‘‘Do you want AC or 
DC current ?’’ | 


In a village Police Court, after hearing the testimony in a breach of the peace 
case, the Magistrate observed to the defendant: 

‘You seem to have committed a gross assault upon the complainant merely 
because you had a difference of opinion with him.” > 

‘There was no help for it, your Honor,’’ said the defendant. ‘‘The man is 
a perfect idiot.’’ 

‘“Well’’ said the Judge, ‘‘you must pay a fine of $10, and costs, and in the 
future you should try to understand that idiots are human beings, the same as 
you and I.” 


There was a broken fence between heaven and hell, The devil sent a note to 
the angels saying: ‘‘On advice of legal counsel am pleased to inform you that 
the repairs are entirely your responsibility.” The heavenly administrators 
replied: ‘‘Having no legal counsel to advise us, we have decided to repair the 
fence.’’ 


A woman witness in court had refused to testify on the ground that her testi- 
mony might incriminate her. 

Surprised because she was a witness for the State, the prosecuting attorney 
asked if her lawyer had advised her to refuse. 

‘“No,’’ she said, ‘‘I learned that on television.’’ 


The 
Bombay Law Reporter. 
JOURNAL. 


June 15, 1956. 


COURT FEE IN MATRIMONIAL CAUSES 


From two reports appearing in a local newspaper, three Courts in the mo- 
fuasil appear to have taken divergent views as to the amount of court-fee pay- 
able in matrimonial causes. Normally no article criticising unreported decisions 
on points of I@w is contributed in a law journal, but the topic under considera- 
tion deserves to be made an exception as will appear from the discussion that 
follows. The highest amount that is held to be payable by way of court-fee 
in a matrimonial cause by one of the three mofussil Courts in the State of 
Bombay, is thirty-seven rupees and eight annas. Almost every person com- 
mencing a matrimonial action is ordinarily in a hurry, and such a litigant 18 
not. likely to take the point involved to the High Court. He would prefer to 
part with that comparatively small amount rather than spend some months in 
testing the matter in the High Court. In view of this consideration no autho- 
ritative decision from a High Court is likely to be available at least in the near 
future and that is the only reason for contributing this article. 

Brevity is no doubt a quality of high importance s0 far as legislation is con- 
cerned. It is said that it is no duty of a draftsman of a legislative measure to 
write an essay. However, when in these days even a common man is required 
to live under the plethora of legislative enactments, clarity and precision would 
be undoubtedly much more desirable. The less a piece of legislation is required 
to be construed or interpreted the better. General Clauses Acts have got their 
own importance but the provisions thereof are only rules of interpretation and 
they are applicable when different or contrary Intention is not apparent. 
Whether such intention appears or not is often a matter of controversy and 
therefore a piece of legislation ought to be such as would require least resort 
to the General Clauses Acts. Reference to other enactments is another source 
of difficulties, and when an enactment which is referred to in other enactments 
is repealed and its reference in the said other enactments is not at the same 
time suitably amended, difficulties like the one that is referred to below do 
arise. 

It would not be out of place to refer to few such instances before coming to 
the exact point intended to be dealt with in this article. Court-fee payable on 
an application under para. 17 of the Second Schedule of the Code of Civil 
Procedure, 1908, was ten rupees under art. 18(a) of the Second Schedule of the 
Court-fees Act, 1870. The said Second Schedule of the Code of Civil Proce- 
dure has been repealed in 1940 and now, such applications are provided for by 
g. 20 of the Arbitration Act, 1940. But for the last fifteen years, reference to 
para. 17 of the said Schedule of the Code of Civil Procedure in the said art. 18 
(a) of the Court-fees Act is not suitably amended and therefore such appli- 
cations are entertained in some Courts on a court-fee required to be paid on an 
ordinary application. Another instance can be pointed out from the prawisions 
of the Provincial Small Cause Courts Act, 1887. Item 26 of the Second 
Schedule of that Act excepts from thé cognisance of a Céurt of Small Causess 
suits under 8. 295 of the Code of Civil Procedure (1882). The said s. 295 has 
long been repealed and now such suits can be instituted under s. 73(2) of the 
present Civil Procedure Code. This has given rise to a contention that such 
a suit can now’ be entertained by a Court of Small Causes, and that contention 
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is sometimes accepted. It may be that in view of s. 3 of the General Clauses 
Act, 1897, the contentions referred to above are not possibly correct, but the 
fact remains that on account of the want of necessary alertness on the part of 
Legislatures confusion is caused at times, and the three divergent views taken by 
three different Courts appears to be one more instance of such a confusion. With 
these preliminary remarks I will proceed to mention the said three views and 
to discuss the correctness thereof according to the present state of law. 

All the three views seem to have been taken in petitions for divorce present- 
ed under s. 13 of the Hindu Marriage Act, 1955. The first view is that court- 
fee payable on such a petition would be thirty-seven rupees eight annas under 
art. 21 (as amended in Bombay) of the Second Schedule of the Court-fees Act, 
1870. The second view is that such a petition is to be deemed a suit and it being 
a suit, the subject-matter of which cannot be valued in money, the court-fee pay- 
able would be thirty rupees under art. 17 (vit) (as amended in Bombay) of that 
Schedule. And the third view is that such petition is only a petition for which 
no specific provision is to be found in the Court-fees Act, and therefore court- 
fee payable would be only ten annas under art. 1(b) (as amended in Bombay) 
of the said Schedule. ea 

In taking the first view two difficulties had to be met. The first difficulty 18 
that art. 21 refers to ‘‘... the Bombay Hindu Marriage Act, 1947 and not 
to ‘‘the Hindu Marriage Act, 1955.’’ And the second difficulty is that the said 
article refers to ‘‘plaint’’ and not to ‘‘petition’’. Section 8 of the General 
Clauses Act appears to have been called in aid in an attempt to meet the first 
difficulty. That section is as follows: 


“8, (1) Where this Act, or any Central Act or regulation made after the commence- 
ment of this Act, repeals and re-enacts, with or without modification, any provision of a 
former enactment, then references in any other enactment or in any instrument to the 
provision so repealed shall, unless a different intention appears, be construed as references 
to the provision so re-enacted. - 

(2) Where before the fifteenth day of August, 1947, any Act of Parliament of the 
United Kingdom repealed and re-enacted with or without modification, any provision of 
a former enactment, then references in any Central Act or in any Regulation or instru- 
ment to the provision so repealed shall, unless a different intention appears, be constru 
ag reference to the provision so re-enacted.” - 


Tt is said that the provisions of the Bombay Hindu Divorce Act were repealed 
and re-enacted with modification by the Hindu Marriage Act, 1955, within the 
meaning of s. 8 of the General Clauses Act just referred to above, and the refe- 
‘rence to the formér Act in art. 21 of the Court-fees Act, must now be construed 
as reference to the latter. The second difficulty was sought to be met by poit- 
ing’ to the practice followed in England in matrimonial causes. It was pointed 
out that in England matrimonial suits are commenced by a petition and thus 
even though a document by which a suit is commenced is styled as a petition, it 
is in substance a plaint. This was sought to be supported by an argument that 
a document whether styled as a petition or a plaint, after all is a pleading and 
the style does not make any difference in substance. 

The reasoning based on s. 8 of the General Clauses Act does not appear to 
have found favour with the Court that took the second view. Applicability of 
that section appears to have been negatived on the ground that the Act repealed 
was of a different Legislature. Both art. 20 and art. 21 appear to have been 
held inapplicable on the authority of two rulings: Ada Elizabeth Smurthwaite 
v. John William Smurthwaite and E. A. Brown v. C. E. Brown.? On the 
basis ùf the latter ruling, however, it was held that divorce petition is a suit 
and court-fee payable would be under art. 17(vit) (as amended in Bombay). 

This view, it is said’is taken not without a good deal of hesitation. 
° The third view appears to have been taken on a simple reasoning that a fiscal 
provision is to be construed in favour of a subject. The Legislature has in 
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terms used the word petition and thé word suit is not used. In these circums- 
tances it is not necessary to bring in any extraneous considerations. Even sup- 
posing that a divorce action has to be- treated as a suit, it was open to the Legis- 
Jature to provide that such a suit shall be commenced by a petition and not by 
‘@ plaint, and since the Legislature has done it; court-fee would be payable under 
‘art. 1(6). > 
-_ Now, before dealing with these three divergent views, it would be convenient 
to trace the history of the matrimonial legislation in India. On the date of the 
‘enactment of the Court-fees Act, 1870,.the following enactments, which have 
relevancy to the present purpose, appear to be in existence, 
_ (i) The Parsee Marriage and Divorce Act, 1865; 
. (11) The NativesConverts’ Marriage Dissolution Act, 1866; and 
(iii) The Indian Divorce Act, 1869. 
The above enactments in all appear to provide for four kinds of matrimonial 
reliefs : l i 
(1) Restitation of conjugal rights; 
(ii) Nullity of marriage; ` 
(iii) Judicial separation; and 
(iv) Divorce. : 
The Parsee Marriage and Divorce Act, 1865, provided for. filing suits for all 
the four kinds of reliefs. The heading of Chap. IV was ‘Of matrimonial 
surts.” Section 30 used the words, ‘may sue for divorce’; s. 32 used the words 
“suit for divorce or judicial separation’; and s. 36 used the words ‘may ste 
for restitution of conjugal rights’. This Act hag been repealed and re-enacted 
‘by the Parsee Marriage and Divorce Act, 1936, but the new Act also uses the 
same phraseology and therefore makes no difference so far as’ the present pur- 
‘pose is concerned. The Act did tot lay down how a suit thereunder was to 
be instituted and it would be reasonable to presume that the Legislature in- 
tended that it was to be instituted like other suits by presentation of ‘a plaint. 
“It would be clear that in this respect the Indian Legislature by its earliest enact- 
ment deviated from the practice in England of commencing a matrimonial cause 
“by a petition. E l i an 
__ The Native Converts’ Marriage Dissolution Act, 1866, by ss. 4 and 5 provided 
for ‘suits for conjugal society.’ That Act specifically imported English practice 
by providing by s. 7 that such a suit shall be commenced by a petition in the 
prescribed form. ` mae. , hee” a . 
The Indian Divorce Act, 1869, provides for petitions for all matrimonial re- 
“liefs. Section 10 uses the words ‘may present a petition for divorce’ ; s. 18 uses 
the words ‘may present a petition for nullity’; s. 23 uses the words ‘application 
‘for jviditial separation may ‘be Imadeé;’ and s. 32° uses the words ‘may apply by 
petition for restitution of conjugal rights”. It is significant to note that the pro- 
‘visions just referred to do not mention the word ‘suit’. - It will thus be clear 
-that the above three enactments prescribed’ three distinct procedurés for eém- 
‘Inen¢ing” matrimonial proceedings. It is further noteworthy that the. Legis- 
lature when it enacted the Court-fees Act, 1870, did notice these distinct pro- 
cedures and made the following three distinct provisions in respect thereof in 
“the Sécond Schedule. E as 
`. @) Article 14., Petition in a suit under the Native Converts’ _ l 
T l Marriage Dissolution Act, 1866.. De ag _ Five rupees. 
. (ii) Article 20. Every, petition under. the Indian Divorce Act, 
' 1869, except petitions under section 44 of that 
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: ) 2 Act and every memorandum. of. appeal under `. , o 
a. ea section 55 of that Act. “8 s’ o o Twenty rupees, j 
(iii) Article 21. Plaint or memorandum of appeal under the 


l | Parsee Marriage and Divorce Act, 1865, " Twenty rupees. 
; . The above, enactments concerned only .Parsees and Christians.. It appears 
that there were & that time no Jegisldtive. measures. for. granting, the aforesaid 
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matrimonial reliefs to the members of other communities. Special Marriage 
Act, 1872, provided for registered marriages between certain persons but did not 
provide for granting matrimonial reliefs in its own provisions. The Indian 
Divorce Act was made applicable to all persons marrying under the said Act. 
Thus persons belonging to communities other than Parsees and Christians had 
to resort to suits for such matrimonial relief as were available to them under 
the general law of the land. This state of affairs continued till 1937 when the 
Muslim Marriage Dissolution Act was passed in that year. That Act also did 
not prescribe any special procedure and therefore suits had to be filed like 
other suits for obtaining reliefs under that Act also. Then came the Hindu 
Divorce Acts of various provinces. So far as Bombay is concerned, the Bom- 
bay Hindu Divorce Act, 1947, followed the pattern of the Parsee Marriage and 
Divorce Act, by providing for institution of suits. Sections 3 and 4 of the Act 
respectively used the wording ‘may sue for divorce’ and ‘may sue for judicial 
separation’. The Legislature of the Province of Bombay however made a 
specific provision as regards court-fee payable on a plaint inesuch a suit by 
inserting the words ‘or the Bombay Hindu Divorce Act, 1947’, in art. 21. The 
Special Marriage Act, 1872, has been repealed by the Special Marriage*Act, 1954. 
This latter Act unlike the former, itself prescribes the procedure for obtaining 
matrimonial reliefs and therefore the Indian Divorcee Act is no more applicable 
to persons marrying under either of the above Acts. The Bombay Hindu 
Divorce Act, 1947, is also repealed by the Hindu Marriage Act, 1955, which is 
applicable to the whole of India. This Act algo provides for the above matri- 
monial reliefs. Both these Acts follow the pattern of the Indian Divorce Act, 
1869. The wording used in the Hindu Marriage Act, 1955, is as follows: 
s. 9, “may apply by petition for restitution of conjugal rights’; s. 10, ‘may 
present a petition for judicial separation’; s. 11, ‘on presentation of a petition 
be declared void’; and s. 18, ‘may on petition presented be dissolved’. The 
wording used in the Special Marriage Act, 1954, also is as follows: s. 22, ‘may 
apply by petition for restitution of conjugal rights’; s. 23, ‘petition for judi- 
cial separation may be presented’; and ss. 27 and 28, “petition for divorce may 
be presented’. In these two enactments the word suit appears to have been 
scrupulously avoided and its absence is significant. From the phraseology used 
in the various enactments referred to above, it would be clear that Indian 
Legislatures have been fully alive to these three distinct forms of actions and 
use of the said phraseology in different enactments is consistent. It is not as if 
the words ‘suit’, ‘plaint’ and ‘petition’ were loosely or indiscriminately used 
without meaning any difference. Any assumption to the contrary, it is sub- 
mitted, is unfounded. l 

With this clear picture of the Indian legislative measures, it would be now 
convenient to discuss the three different views one by one. The first view as 
already stated is based on two reasons. As to the first reason, what is said to 
be against it is that s. 8 of the General Clauses Act would be inapplicable be- 
cause the repealing statute is not passed by the same Legislature by which the 
repealed statute was enacted. Under the constitutional provisions in existence 
at the time when the central General Clauses Act and the various local 
General Clauses Acts were put on the statute books, the possibility of one Legis- 
lature repealing the acts passed by another Legislature was not perhaps contem- 
plated, and therefore s. 8 of the General Clauses Act, 1897, does not in specific 
words lay down that it would apply even when the repealing Legislature is not 
the same. However, on a close reading of that provision, the objection on this 
coumt will clearly appear to be untenable. The words ‘‘... repeals and 
re-enacts with or without modification, any provision of a former enactment’? 
in 8, § are imporfant. The word ‘‘enactment’’ has been defined in s. 3(19) of 
the same Act as follows: 


“(19) “enactment” shall include a Regulation (as hereinafter defined) and any 


Regulation of the Bengal, Madras, or Bombay Code, and shall also igclude any provision 
contained in any Act’or in any such Regulation as aforesaid.” 
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This would show that operation of s. 8 was not intended to be réstricted to 
repeal of an Act by the same Legislature. But the real difficulty in the way 
of the first view- is quite different. Can it be said that- the provisions of the 
Bombay Hindu Marriage Act, were repealed and re-enacted with or without 
modification by the Hindu Marriage Act, 1955? The word ‘modification’ has 
acquired a particular meaning in the art of legislation. In In re. Art. 143, 
Constitution of India etc.,1 .Fazl Ali J. observed (p. 359) : 

“I will now deal with the power of modification which depends on the meaning of 
the words ‘with such modifications as it thinks fit? These are not unfamiliar words and 
they are often used by a careful draftsman to enable laws which are applicable to one 
place or object to be so adapted as to apply to another. The power of introducing 
necessary restrictions and modifications is incidental to the power to apply or adapt the 
Jaw and in the context in which the provision as to modification occurs, it cannot bear 
the einister sense attributed to it. The modifications are to be made within the framework 
of the Act and they cannot be such as to affect its identity or structure or the essential 
purpose to be sæved by it.” 


The maina purpose of the Hindu Marriage Act was to provide a uniform enact- 
ment for Hindus in the whole of India in place of various local enactments 
covering one or more topics dealt with in the all India Act. The Act does not 
adopt the same policy or even substantially adopt the provisions of the several 
enactments it repealed. It is too much to say that the Act re-enacted the Acts 
mentioned in the repealing section, that is, s. 80 of the same. It is, therefore, sub- 
mitted that the Hindu Marriage Act, 1955, cannot be said to have repealed and 
re-enacted the provisions of the Bombay Hindu Marriage Act, 1947. Moreover 
s. 8 of the General Clauses Act would not be applicable if different intention 
is apparent. In the present case such intention is manifest from the fact that 
the new Act prescribes a different procedure namely a petition in place of a suit, 
with full knowledge of the distinction between the two. 

In any ease, this line of reasoning is not available so far as the Special 
Marriage Act, 1954, is concerned. That Act does not repeal and re-enact any 
of the provisions of the Indian Divorce Act, 1869, which were applicable to 
cases arising out of the previous Act of 1872. Thus in any case art. 21 would 
be inapplicable to petitions filed under the Special Marriage Act, 1954. 

The second line of reasoning is also difficult to accept. What is said is that 
@ suit is a pleading and a petition is also a pleading, and hence there is no diffe- 
rence in them so far as court-fee is concerned. It may however be pointed out 
that in India there is no uniform provision for court-fee payable for all sorts 
of pleadings commencing a proceeding. ‘Plaints in suits’ and ‘applications or 
petitions’ are separately provided for, and to say that they are the same for 
the purpose of court-fee is to ignore the whole scheme of the Court-fees Act, 1870. 
An application for appointment of a guardian is also a pleading and an appli- 
cation for adjudging a person an insolvent under the provisions of the Provin- 
cial Insolvency Act cannot be said not to be a pleading. But nobody has so 
far urged that they would be chargeable as plaints in suits. Further, there is 
a ruling of the High Court of Allahabad against the line of reasoning under 
consideration. In Ada Elizabeth Smurthwatte v. John William Smurthwaite, 
the Court held an application for divorce under the Indian and Colonial Divorce 
Jurisdiction Act to be chargeable with a court-fee of two rupees as an applica- 
tion. It is noteworthy that the said Act uses the word suit and still the decision 
‘was that the court-fee payable would be as on an application. The first view, 
therefore, cannot, it is submitted with respect, be accepted as correct. e 

The second view that though art. 21 is not applicable, a divorce proceeding 
is a suit appears to have been based on @.ruling of the Patna High Court ine 
E. A. Brown v. C. E. Brown. In that case it was held that a petition 
under the Indian: and Colonial Divorce Jurisdiction Act, 1926, amounted 


° 1 [1951] A.I.R. S.C. 382, 
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to a suit and the court-fee was payable thereon under Schedule II, art. 17 (vt) 

of the Court-fees Act. The decision is based on two grounds: $ i 
(i) a decree is passed in the proceeding; and ~ i ari 
(ii) a divorce proceeding is inverse of æm action for restitution of conjugal ‘rights 

which is started as a suit, and hence divorce proceedings must also be treated as a suit.” 


Decrees are, however, passed not only in suits as such but they are also, passed, 
in certain proceedings which only as a matter of practice are-numbered and 
registered as suits. An application under the Arbitration Act, 1940, for filing an 
award and obtaining a decree in terms thereof is only an application chargeable 
with court-fee as an ordinary application and simply because a decree in terms 
of the award is passed in such application the same does nos become chargeable 
under art. 17(vi). The ground overlooks the fact that actions for restitution 
of conjugal rights are not necessarily commenced by institution of suits. 
Section 32 of. the Indian Divorce. Act provides for petitions for restitution -of 
conjugal rights and such petitions would undoubtedly be :chargeable::as such 
under art, 20 of the Court-fees Act, and not under art. 17(1). á 
But even assuming that all matrimonial causes are suits, still that would not, 
it is submitted, be enough to make art. 17 (vi) applicable. That article and 
other articles in the Conrt-fees Act speak of ‘plaints’ and unless it is establish- 
ed that every suit is necessarily required to he commenced by a plaint, art. 
17(vi) would not be applicable. However, the proposition that a suit is com- 
menced by a plaint is by no means axiomatic though that is the general rule. 
Reference to s. 26 of the Code of Civil Procedure, 1908, would be useful in this 
respect. That section is as follows: l 


“28, Every suit shall be instituted by tħe presentation of a plaint or in such other 
manner as may be prescribed.” 


Under the above section, it would be open to a High Oourt to prescribe by 
framing a rule under’ s. 122 of the Codé that a suit shall be instituted in the 
following manner. It‘may direct by the said rule that any person desirous of 
filing a suit may appear before a particular officer of the Court and state before 
him orally his case.. The officer shall then take down his statement in writing 
and on such statement being recorded a suit shall be deemed tó have been imn- 
stituted. In such a case no court-fee would be payable according to the law as 
it stands at present because what is made chargeable is not a suit but a plaint. 
Section 4 of the Code further clarifies the matter. It provides that nothing in 
the Code of Civil Procedure shall affect any special form of procedure pres- 
eribed by or under any other law for ‘the time being in force. And as the 
Indian Divorce Act, 1869, the Special. Marriage Act, 1954, and the Hindu 
Marriage Act, 1955, prescribe a special procedure of commencing: suit under 
those Acts (supposing they really are suits) by presentation of petitions instead 
of plaints, such petitions cannot be called plaints within the meaning of art. 
17(vi). A further anomaly may be pointed out. At present petitions under 
the Native Converts’ Marriage Dissolution Act, 1866, and the Indian Divorce 
Act, 1869, are’ undoubtedly petitions for the purposes of the ‘Court-fees Act 
and they are chargeable as petitions under arts. 14 and 20 respectively. Sup- 
posing these two articles are repealed. What would be the’ position? Would 
the petitions automatically transform themselves into plaints and attract. art. 
17 (vt)? i i. Sh 
in ii of the above considerations, it is submitted. that the third view is the 
only correct view. When the’ Legislature has used the word ‘petition’ in clear 
terms, it is‘ not really open to travel beyond the clear language, and even if 
@there be any ambiguity it must be resolved in favour of the subject. The first 

e two views do not appear to attach any or at any, rate sufficient imporance to this 
‘consideration: -* © T ae a a 

As pointed out earlier, the confusion is due mainly to want sf alertness on 
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the part of the Legislature. Perhaps from the point of view of art. 14 of the 
Constitution also, it is desirable to make one uniform provision as regards 
court-fee, for all matrimonial causes, and earlier the Legislature makes it, the 


better. 
G. K. Dabke. 
GLEANINGS. 


IMPORTANCE OF PLEADINGS 


PLEADINGS, in one sense, are their own reward, for they seldom attract com- 
ment unless itis adverse. Yet if the part played by the pleader in an action is 
not spectacular, it is of paramount importance. For the function of pleadings 
Is «to define the issues on which the Court, in order to determine the matters 
in dispute between the parties, will have to adjudicate’’; and the parties -will 
be bound by tbem, with any such amendments as may be necessary for the pur- 
pose of determining the real questions in controversy. There is nothing novel 
in this proposition, but it has recently been strongly reiterated, by the House 
of Lords, in Esso Petroleum Co., Lid. v. Southport Corporation ([1955] 3 All 
E.R. 864), in a manner which calls for notice. The casus belli was that damage 
had been caused to certain property owned by the corporation as the result of 
certain steps taken by the master of a tanker belonging to the company, those 
steps being, in his judgment, necessary to avoid probable loss of life—and of the 
tanker. This complex issue, raised various nice questions of nuisance, negli- 
gence, and trespass; the point to be emphasised here is that the supreme tribunal 
held, not only that the corporation failed on their pleadings, but also that -they 
were bound by those pleadings.—L.J/. 


SPEED LIMITS 


THERE are two points of view about the speed of traffic on the roads, one being 
that accidents increase with increased speed, and the other that they increase 
with increased slowness. Excessive speed, however, is frequently held by the 
Court to be negligence, while excessive slowness, unless it is slowness to react to 
an emergency, rarely is alleged as negligence. Most of us will, therefore, agree, 
at any rate as lawyers,. that the London and Home Counties Traffie Advisory 
Committee’s Report, published on 138th April, is right in recommending that 
the general speed limit of 30 m.p.h. in built-up areas in the London traffic area 
Should be continued, with no relaxation in the early hours of the morning. They 
also recommend that the time has not yet come to apply a general maximum 
speed limit to all roads, but the Minister and car manufacturers should agree 
on a voluntary limit to the speed potential of new high-powered cars; and that 
steps should be taken to prevent roads specially built to earry heavy through 
traffic from becoming built up. The Committee favour a higher speed limit on 
roads on which the present 30 m. p. h. limit is unreasonable, but four members 
who do not agree suggest an experimental limit of 45 m.p.h. on a few sections 
of road to enable a more factual assessment to be made. Although motoring or- 
ganisations think that motorists may be confused by two separate speed limits, we 
venture to express the hope that it would take more than two limits to confuse 
the average motorist’s intelligence. We must face the fact that on our narrow 
‘winding roads we cannot do without -speed limits.—S.J. 








a 
DRUNK Ty CHARGE ; 
Ir is difficult not to.feel sympathy with the young man who wrote to Sheffeld 
Magistrates’ Court, in explanation of his driving at between 45 and 52 m.p.h. 
on’ his way-home from a-concert, that. he was ‘‘spiritually intoxicated by the 
magie of Tchatkovsky’s Fifth Symphony.’’ The ‘story ended with the custo- 
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mary brief highway coda—fined £2 10s.—but what is more disturbing is the 
added resolution in his letter: ‘‘I am cutting down my concert-going in future.”’ 
We record elsewhere in this issue next week’s motion for debate by the United 
Law Debating Society, ‘‘That modern society is destroying the arts which 
should be encouraged,’’ and we would commend to the attention of the proposer 
this timely example in support of his argument. Readers of Thurber will re- 
member that Walter Mitty, when his secret life at the wheel involved his pilot- 
ing an eight-engined hydroplane through the worst storm in twenty years of 
Navy flying, also tended to speed up out of a sort of spiritual intoxication, and 
it may be that car drivers will soon have to cut down on their secret lives as 
well as on the arts. But where is all this leading? Spiritual intoxication is 
something that most people embroiled in modern society can hardly have 
enough of, and if drivers must reduce themselves to automata while at the wheel 
(as perhaps they ought), it seems a high price to pay for fitting themselves to 
sit in a car in a queue instead of standing at a bus-stop in one.—S. J. : 


® 
Too oBvrous To TELL i 


WE can never know what ordinary life was like in the past because no one was 
ever in his time such a crazy unconscionable bore as to set down what everybody 
knew. Of course there have been diarists and letter writers and chroniclers in 
plenty, but the most inveterate and prolific diarist or correspondent only records 
the unusual, the remarkable. The whole routine of his daily life, the normality 
of his surroundings, he takes for granted unmentioned, and so that is what 
passes into oblivion. If a man were to keep a perfectly accurate diary he would 
start with the very first opening of his eyes in the morning, the colour and feel 
of the bed clothes, the wallpaper, the ceiling, the curtains, the furniture, the 
clothes on the chair (or floor), the jumble of incongruous objects all over the 
place which mean actual living. Before he’d reached the point of putting his 
toe out of bed there would be matter to fill half an exercise book for a start. If 
that is true of history, it is just as true of the lives of all the living people who 
surround us in streets and shops and buses, the people of whose domestic life 
one may catch a brief glimpse from the railway through a lighted window look- 
ing across a back garden. The social inquirer would never dream of looking 
for the daily life of our times in the newspapers. It is precisely because they 
do not contain our daily life that we buy them. How full of incident life 
would be if the newspapers were really a faithful mirror of life. Take the 
Court news alone. There was the boy who lassoed the buffer of an express train 
with a 30-foot rope with a steel oil drum fastened to the end of it. Then there 
were the nine youth (‘‘dressed in the distinguished style adopted by young 
men these days’’) who forced people off the pavement at Richmond and fired 
air pistols at pigeons, so that a police inspector, hearing the shooting and the 
whine of missiles, took cover behind a wall. The inspector afterwards fired 
one of the pistols in Court to demonstrate its force. There was the Underground 
stationmaster caught taking marked pennies from cloak-room locks, a perquisite 
of his office which carried him to Bow Street. Then there was the queer court- 
ship of the young chimney-sweep of Haywards Heath who punched a girl every 
time she refused to speak to him. ‘‘When I punched her she would walk away 
and then I would go home.’’ 


PRIVATE LIVES 


An! Well for them both that she walked away and he went home, for if he had 
succeeded in punching her into matrimony (and one constantly sees marriages 
which one imagines can have been brought about in no other way) they would 
have been bound to*figure, sooner or later, in the matrimonial Court news and it 
is in the matrimonial Court news that people seem to be at their oddest and most 
inexplicable, or is it then that one sees average daily life as it really is? Do all 
those solid dull-looking people swarming round us everywhere really behave like 
that in the privacy of their homes? One is not thinking of casts of melodrama 
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like that of the husband, lately convicted, who was said to have forced his wife 
to join a gang of thieves breaking into Sussex houses. One is not thinking of 
cases of obvious precocity like that of the nineteen-year-old husband of Gallon, 
Ohio, who is suing his eleven-year-old bride for divorce on the ground of í STOSS 
neglect and extreme cruelty.’’ One is getting a little closer to the oddity just 
beneath the surface in which the English seem to specialise in the case of the wife 
who recently sought a divorce for cruelty alleging that her husband practised the 
cult of nudism. On his insistence she had followed suit (if one may so put it) 
until‘she decided that, so far as he was concerned, it was less associated with high 
and healthy living than with ‘‘just plain sex.’’ (There is something emphatically 
English about this discovery of the lady’s.) But the sort of case that really makes 
one look twice at strangers and speculate about their home life was that of the 
gentleman who called himself a ‘‘pocket Hercules,” claimed to be ‘‘a fighter 
whose ancestors for centuries kept the marches against the Scots’’ and also ‘‘a 
warrior descended from the Moorish fighters very long ago.” He was in his 
middle sixties and about the house he wore khaki shorts, a white shirt, a school 
cap and a bel? with the house keys dangling from it to show that he was master. 
He praised scales on the piano at six in the morning and sang scales in the 
tea-room of his wife’s guest-house. Under the microscope of judicial process, 
women stand out just as oddly. There was the lady who wasted no time in 
getting down to the business of life as she meant to lead it, for she told her 
husband on their wedding night that she had only married him out of spite and to 
get a pension. One of her emotional outlets was to smear butter on the walls 
of a room he had just prepared. Another was to sit by his bed with a carving 
knife, saying she would stab him if he went to sleep. Both those are quite 
recent cases. A third (for one must end cheerfully) points the way to suc- 
cessful marriage as practised (scarcely less strangely) by a man who went 
through four ceremonies of marriage, and was tried at the Leeds Assizes for 
double bigamy. His first marriage ceremony was with a woman already mar- 
ried. Later he was acquitted of aiding and abetting her to commit bigamy. 
His second marriage ceremony was legal. Two more followed it. Neither his 
wife nor her two successors, who all met amicably at the Court, wanted him gent 
to prison and'all gave him the character of an ideal husband. The J udge let 
him off with a fine of £20, telling him: ‘‘It is time you stopped this kind of 
thing.” So, amid general cries of relief, he was set free. And what is his 
formula for happy marriage? Here are his own words: “I’m no Adonis or 
Don Juan. I kept each of my wives happy by never answering back, never 
asserting myself and always giving them plenty of housekeeping money. And 
I always took them an early morning cup of tea in bed. Women don’t like to 
lose a husband like me.’’ In theory it’s simple, isn’t it? But it takes an artist 
in life to practise it on such a scale.—S.J. 


To SPEAK or NoT to SPEAK 


THE glamour of public speaking is fraught with perils. Apart from the pros- 
pect of those uncomfortable pauses when inspiration at least, and possibly all 
thought also, deserts the speaker’s mind leaving not a wrack behind, there is now 
added cogent evidence of the danger of inter-cranial haemorrhage for those 
speakers who are of nervous disposition. Decision R. (I) 1/56 of the National 
Insurance Commissioner tells us that not even the welfare state will come to 
the relief of the honest public servant who finds himself, as result of his earnest 
endeavours on a social occasion, in so sorry a plight. While making a congra- 
tulatory address at a women’s institute after supper, when, so the Commissioner 
found, the function was friendly and happy, a public officer, whose employment 


was such that-it fell to his lot from time to time to make public addresses, feli 


an explosion in his ears, which later was followed by a headache. Symptoms 
recurred and he became incapable of work and was admitted to hospital for 
investigation. Subsequently he unfortunately died and it was found that the 
cause of deat was a rupture of a small artery in the brain. This, the patho- 
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logist who examined’ the deceased attributed to the strain of the public speech, 
but another pathologist, who had considered only relevant papers, did not. The 
Commissioner decided that the delivery of the congratulatory address was not 
an act performed in the course of or incidental to the deceased’s employment. 
It by no means followed, he said, that because the deceased received invitations 
to attend certain functions by virtue of his office, he necessarily was fulfilling 
a duty. of his office in attending them—particularly in attending a social func- 
tion where no official business was transacted. Let this reinforce the armoury: 
of those public servants of retiring disposition to whom suggestions are: made 
that they should immolate themselves’on the altar of public speaking on social 
ee decision to speak or not to speak, unless paid to speak, is their 
own.— LJ. - & = > *% 


o- E DRUNKENNESS AND CRUELTY ' ° 

The decision of Davies J., in Baker v. Baker ([1955] 3 All E.R. 193) is in. 
itself unexceptionable: The learned Judge held that the husbanĝ, a persiştent 
drunkard who had on two occasions threatened violence to his wife and en many 
other occasions ‘kept her awake all- night trying to compel her to forgive him, 
had treated his wife with cruelty., In the ‘course. of his judgment, however, 
the learned ‘Judge stated that in his view ‘‘persistent drunkenness after warnings 
that such a course of conduct is inflicting pain on the other spouse, certainly if 
it is known to be injuring the other spouse’s health, may well of itself amount 
to eruelty’’. It is respectfully submitted that this dictum is not only jnconsis- 
tent with certain binding authorities which were not cited to the learned- Judge, 
but that the earlier dictum of Denning L. 'J., in Kaslefsky v. Kaslefsky ([1950] 
2 All E.R. 398) which led Davies J., to this conclusion is also open to question. 

In Russell v. Russell ([1897] A.C, 395) Lord Davey considering the ‘nature 

of legal cruelty stated (at p. 476): ‘‘The Court is not entitled to adopt its 
own view of what degree or kind of cruelty or what description of behaviour 
or conduct by one spouse to another should be a ground for judicial separation. 
But, by s. 22 of the Divorce Act, 1857, it is thrown back upon the principles 
acted on by the ecclesiastical Courts in the exercise of their jurisdiction before 
the Act, and in order to constitute a ground for judicial separation the be- 
haviour or conduct complained of must be of such a description as before the 
Act would have entitled the complaining spouse to a divorce a mensa et thoro 
in the ecclesiastical Courts’’. 
* Section 22 of the Act of 1857 is now substantially re-enacted by s. 32 of the 
Supreme Court of Judicature (Consolidation) Act, 1925, and, it is submitted, 
those principles are as applicable today as they were in 1897. Thus, in con- 
sidering whether drunkenness may amount to cruelty it is essential to consider 
the law in this matter which was enforced by the ecclesiastical Courts. 

In Chesnutt v. Chesnutt (1854) 1 Ece. & Ad. 196) it was alleged, inter aha, 
that for the last two or three years of the marriage the respondent, a clergy- 
man, ‘‘was constantly intoxicated and thereby oecasioned his wife great mental 
suffering and bodily ill health’. Dr. Lushington stated (at p. 198) that “*:.. 
however degrading habits of intoxication, however annoylng to a wife, especi- 
ally the wife of a clergyman and gentleman, these facts standing alone do not 
constitute legal cruelty. If it be said that the consequences to the wife are 
mental suffering and bodily ill health; I do not think that the case would be 
carried any further. The same might bè said of other vices, of gaming for 
instance; of gross extravagance, to the ruin ‘of a wife and family but they do 
not comstitute legal cruelty’’. In Hudson v. Hudson ((1863) 3 Sw. & Tr. 314, 
at p. 319) the Judge Ordinary said: If cannot be too widely known that this 
Surt has neither thé power nor the ‘inclination to deal with the mere unhappi- 

e wéss of ill-assorted marriages, or the destruction of domestic comfort by the 
detestable vice of drinking’. 2 000, 2 ei ERE 
' “The above decisions have ‘never beén' overruled and state in unambiguous 
terms the practice of the. ecclesiastical Courts in cases of this. kifid. “Walker v. 
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Walker. ( (1898) 77 L.T. #15): merely. decided that.a woman -who marries knowing 
that her. husband.to be issa drunkard: does. not: by: that Jmowledge consent to 
any cruelty. which.he may perpetrate. upon her. when. he is in a drunken condi- 
tion. In Buchler.v. Buchler. ([1947].1 All E:R.319),-a-decision on constructive 
desertion; Lord Greene, M.R., at:p..322-repeated .the . traditional. view of, the 
law in these words: ‘“The- legislature has not. thought fit to make the -conti- 
nued.unhappiness of one spouse: caused. by-.the: unkindness,. the lack of consi- 
deration, the. selfishness..or even the. drunken: degradation of -the. other pease 
å ground. for. obtaining. a dissqlution of the marriage’: 

In Bakéer.v,. Baker (supra) Davies J.; referred: to- the: well- knowl. passage- im 
judgment “of Denning L.J.,-in Kaslefsky -v. Kaslefsky- (supra) stating -tbat it 
now-had-to be read in -the light of the judgment: of the Judicial Committee in 
Lang v.-Lang -€[1954] 3 All E.R. 571): . Denning L.J., -n-the- earlier case said 
(at p. 402): ‘*When the conduct does not -consist-:of direct action against. the: 
other, but only of miseonduet indirectly affecting: him-or her,-such #8 ‘drunken- 
ness, gambling or crime, then it can only properly be said-to- be aimed ‘at the 
éther when-it 1s done,- not only for. the gratification of the-selfish desires -of-the 
One who*does it, bùt 'alsò, in some part,. with an intention to. injure: the‘ other 
and: to inflict. misery: upon him or her. Such an intention may -readily :be 
inferred from the fact that it is the natural consequence of the conduet,. -espe- 
cially when the one Imows,-or it has been brought to his notice, what. the conse- 
quences -will -be, and nevertheless -bhe does it, careless and indifferent whether it 
distresses the other or not. But the Court is not bound to draw the inference: 
the presumption that a person intends -the natural consequences of his acts is 
oné that may——not mtst—be drawn. - If, in all the circumstances, it is not the 
correct inference, then it should be not: drawn’’. .In the same case Bucknill 
L.J., with whose reasons Somervell L.J.; expressly agreed, stated (at p: 401) : 
Ty" cases ‘such as refusal of sexual ‘imtércourse,- -or sheer laziness, or neglect of 
a child; I think that is conduct which is innocent so far as any charge of cruelty 
ig concerned, unlėss it is ‘done for the express purpose of causing injury to the 
health of the complaining spouse’’, The difference in views between. Bucknill 
and Somervell L.JJ., on the one side, and Denning L.J., on the other was, of 
course, that Bucknill L.J., required an express intention to injure for conduct 
which was not aimed at the wife per se, whereas Denning L.J., was of opinion 
that such an intention. could be implied ‘from the guilty party persisting in this 
conduct in certain circumstances. 

Itis respectfully submitted, however, that the minority opinion of Denning 
L.J., is questionable on the following grounds : 

(i) It ignores the fact that in nearly all the earlier decisions where conduct 
of this nature, was complained of, there is little doubt that the husband knew 
that his conduct was greatly distressing. the other spouse. As, for example, the 
Reverend Mr..Chesnutt must have appreciated in his more sober moments that 
his wife was wounded and upset by his drunkenness. 

(ii) The maxim that a person intends the natural consequences of his acts ig 

a maxim of the criminal law- which was made necessary -by the canonical doc- 
trine of mens rea which made it essential. to prove a guilty mind as well aş a 
guilty action. .It. should not be. applicable to convert an “‘mnocent’’ action 
into a guilty one, ; 
À (i) The word egndu" is 80° Vague ‘that it is- almost impossible n 
say in any given case what conduct falls on either side of- the line. Can it, for 
example, be said that a husband who always pays 2d.-on a motor bus for his 
ticket when the correct fare is 4d. is being cruel to his wife if her nerves*suffer 
as a result of his criminal conduct as in certain cireumstanges they might do4 

- (iv): There is a further diffculty inherent in Denning L.J.’s, suggested rule,® 
namely, to decide when the presumption. of intention ‘should be drawn. This o 
presumption -was.considered by. the Judicial Committee. in ee is submitted 
wasa very different context in Lang v. Lang (supra). l 
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In Lang v. Lang the husband had treated his wife with gross cruelty but 
owing to the rather unusual Jaw in the State of Victoria cruelty is only a 
ground for judicial separation whereas desertion is a ground for divorce. It 
was, therefore, necessary for the wife to establish constructive desertion. Her 
difficulties were heightened by the fact that her husband did not want her to 
leave as he preferred her to stay so that he could be cruel to her. The Judicial 
Committee held that as the husband- must have known that, if he acted as he 
did, any reasonable wife would withdraw from cohabitation, his desire for his 
wife to remain must be discounted and accordingly that he had constructively 
deserted her. It is submitted that this decision, where there was ample evidence 
of gross cruelty, is a decision on intention which,in no way reinforces the view 
of Denning L.J., that conduct which is not aimed at the wife can amount to 
cruelty if the husband merely knows or must ‘be taken to know that the wife is 
suffering as a result of his conduct. 

To sum up, it is submitted that the matrimonial law as to the ingredients of 
cruelty is as follows: A 

(1)Cruelty consists of three elements: (a) grave conduct aimed at the other 
spouse (the factum); (b) an intention to commit the act in question (the 
animus); and (c) injury to health or a reasonable apprehension of it (the 
consequence). 

(2) Assaults, nagging and similar conducts are clearly aimed at the other 
spouse and the Court will normally presume an intention to do the act in 
question. 

(3) Conduct such as neglect and drunkenness is not aimed at the wife and 
therefore does not normally amount to cruelty. This is not because there is 
no animus but because the factum is not sufficient. 

(4) Neglect and drunkenness may amount to cruelty when the motive behind 
them is a desire to injure the other party. (It is perhaps safer to use the word 
‘“motive’’, since it serves to indicate the ultimate desire, rather than the term 
‘intention’? which should be limited to the intention to do the act in 
question. )—L.d. 


To KNOW oR NOT TO KNow 


CLosz students of judicial behaviour and mannerisms must notice that, 
among occupants of the Bench, one of the commonest and most endearing 
affections (using the word in the most respectful possible sense) is that they 
know all about country life. It has been said that every Judge is one-third a 
common juror beneath the ermine, but it is clear that nearly every Judge feels 
it in his bones that he is two-thirds a squire and a lord of the manor into the 
bargain. Some of them, of course, are genuine working farmers (Court sittings 
permitting) quite capable of ‘‘milking a cow with one hand and annotating 
Lindley on Partnership with the other.’ But even those far more tenuously 
connected with country life, in the not very rude Home Counties, square them- 
selves authoritatively when any country matter is mentioned in Court, sitting 
up and taking judicial notice, with a masterly assumption of knowing all 
about it. By contrast, there is another subject on which most Judges display, 
with equal determination, a deeply entrenched judicial ignorance. It is doubt- 
less quite in keeping with the character of the old English squire not to know 
anything about publie entertainment in the metropolis, and although Who 
ig Connie Gilchrist?’ has survived from Victorian times as the locus classicus 
of ‘‘jydicial ignorance’? (the equivalent of asking to-day ‘‘Who is Gina Lollo- 
brigida?’’) it was by no means the last, and cannot have been the first utterance 
of its kind. If the Year Books with their sharp journalistic knack in Court 
reporting had continued until the seventeenth century we may be sure that we 
would have a record of some Jacobean Judge asking ‘‘Who is Will Shakes- 
peare?’’ since, obviously, no sage of the law would publicly admit that he 
crossed the Thames to Bankside and the Globe. Even less w8uld one of the | 
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Judges of the first Elizabeth have been prepared to admit on the Bench an 
intimate knowledge of the technicalities of bear baiting.—S.J. 


Nor FOR THE BENCH 


Proeress unrolls itself and the spiritual descendants of the customers of the 
old Bear Garden now seek the refined pleasures of Cup Tie football, dog racing 
and ice shows, but the Bench still maintains the same distinguished aloofness 
from the world of public entertainment and, right at the start of the Hilary 
Term, Mr. Justice Roxburgh showed that he was conscious of what tradition and 
the great British publie expected of him when, asked by counsel whether he 
had judicial knowledge of the nature of an ice show, he replied: ‘‘What a 
dilemma you put me in! If I say J have, I shall be breaking the law. If I say 
I have not, I shall be held up to ridicule.” It is not altogether clear what law 
. (expect the iron law of tradition) the learned Judge would have broken if he 
had taken judicial notice of the nature of ice shows. Perhaps some secret pro- 
tocol, mysteriously handed down from generation to generation of English 
Judges with quasi-Mithraic rites, not only regulates the rotation of their robes, 
but also burdens their conduct with all sorts of unsuspected taboos and, if 
generally known, would explain much that to the general public seems quaint 
and obscure. But having once broken the ice (so to speak) and admitted the 
quandary, the learned Judge was ready, cheerfully and unhesitatingly, with 
other admisssions: ‘‘I have never ballet-danced’’ and in relation to ballet 
dancing on skates: ‘ʻI know less about that. My exploits seldom got beyond 
a chair.” While admiring the’ candour of these statements, one cannot but 
regret being robbed of a singularly pleasing mental picture. Later in the day 
the Judge asked what a sea-horse was really like, as he had never met one in 
real life, and he was shown a photograph. Every Chancery Judge exercising 
jurisdiction over infants would find it useful to know what a sea-horse is and 
perhaps (for the purpose of winning the confidence of the smaller and more 
infantile infants) to keep a few in a little aquarium tank in his private room. 
The tiny creatures like chess-board knights never failed to give delight to the 
infant Richard Roe when he met them at the seaside.—S./. 


ENTIRELY ORIGINAL 


THERE is In some quarters a totally unwarrantable impression that practice 
in the Chancery Division is dull in comparison to the flamboyances to be 
encountered in the other Divisions of the High Court. But this is an obvious 
fallacy. Thus, in its jurisdiction over trusts and settlements and infanis, the 
Chancery deals with family life, and no life is so wild and uninhibited as 
family life. It is in public that most of us are on our best behaviour. The 
machinery of the Court of Chancery is also admirably adapted for hushing up 
the scandals which only rarely burst into the light of day in other tribunals. 
Its cupboards are full of skeletons. In one classical case of wealth, “blackmail 
and enormous settlements, which was eventually compromised in the very cor- 
ridors of the Courts, the pleadings began uncompromisingly: ‘‘The defendant 
is a courtesan.” But even apart from skeletons, Chancery litigants seem to 
live in a richer, livelier, more fantastic world than any others. The case of the 
sea-horses and the ice ballet, which also involved a dragon (‘‘the same as any 
dragon one might see’’ said a witness, describing him) was somewhat impro- 
bably mixed up with Daniel Defoe and Robinson Crusoe, The art ofewriting 
variations on a theme must surely have achieved its apotheosis when Defoe’s 
solitary mariner, isolated for twenty years on a tropical Island, reappears inet 
guise not far removed from that of an acrobatic Eskimo. The chain reaction 
which has achieved the change is utterly unpredictable. The plaintiff in the 
Chancery eat toe was claiming that certain episodes of the finished product, 
representing Neptune’s Court and an under-sea battle, infringed the copyright 
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of a work of his own, ‘‘Ice Saga.” ‘During the course of ‘the: hearing the action 
was discontinued, so the- production retains its status ‘as:an original. work, so 
utterly original, one gathers, that even Defoe would not have been able to claim 
a part in it or even to recognise his own ‘brain ehild.—s. J. 


Ca -” + 
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_ Buneatow fee g Hi 

Wren is a door not a door! Everyone knows the nan to fat. But 
Mr. M, resident agent at K, comes’ out with a new verion of the riddle: when 
is & house not a house? He would liké to say, when it is a bungalow: and the 
reason for this is that he has been invited to pass the plans of á bungalow, pur- 
suant to a restrictive covenant against*the erection: of any dwelling-house unless 
and until the plans have been approved by the covenantée’s surveyor or other 
duly authorised agent. ‘But I fear that, if'a house Js hot necessarily a bun- 
galow, a bungalow is, of necessity, a house; and more oftén than not, a bungalow. 
is also a dwelling-house. 

Such problems as these are perhaps- best solved iy a severe application of 
logic and common’ sense. It takes less time and one arrives at the same result. 
But some researches made in the office are not without interest. From Hals- 
bury’s Laws of England, 3rd ed., Vol.: III; at pp. 480-31; we-learn that .the term 
“dwelling” implies ‘‘a building used or capable of being used as a residence 
by one or more families and provided with all necessary parts and appliances 
such as floors, windows, staircases, etc.’ (Willams v. Fitzmaurice (1858) 3 
H. & N. 844). The term ‘“‘house”’ is similar in- meaning to the term dwelling- 
house (but not, surely, in the language of the Rent Acts?) ; and in the’ inter- 
pretation of various instruments and statutes the. term “house”? has-been held 
to include such improbable buildings as an, aeroplane hangar (B. Aerodrome, 
Ltd. v. Dell [1917] 2 K.B. 880). On the other hand, a building. physically cap- 
able of being used as a human habitation but, prevented. either. by.common law 
or statute from being put to such use cannot, be termed a, ‘‘house’’. (Wright v. 
Ingle (1885) 16 Q.B.D. 879 (C.A.) ).. And a. building intended .for a dwelling- 
house, but never completed, and used as a. store for straw and agricultural im- 
plements, ig ‘not a’ house (Elsmore v. St. Briavells (Inhabitants) (1928) 8 B. 
& C. 461). And so on and so ou. i 

When it comes to bungalows, there is the -helpful decision of Romer J. (as 
he then was), in Ward v. Paterson. [1929]. 2. Ch. 396. The question for the 
learned Judge was of the, simplest, or so the uninitiated might .think. Not, 
what is bridge, or who is ‘Danny Kaye, but what i Is 8 bungalow ? And here is 
the answer :— 

“A bungalow is a building’ of which ‘the walls, with the “exception of any 
=: pables, are no higher than the ground floor, and "of which the roof starts at 
ë: a point substantially not higher than the top of the wall of the ground, floor, 

and it is immaterial in what way. the space in the roof -of the building 50 

"constructed is used.’’ 

This may, as the old song says, make senge to some (especially that fata. 
with respect, that the walks must never rise above.the ground floor—Alice with 
the’ mushroom might have coped with. it); but others may be more receptive of 
the definition of Mr. R. A. Briggs,-cited at. p..399.of the report :— 

“A bungalow in England has come. to.mean neither the sun- -proof squat 
"house of India nor the rough log. hut. of colder regions... It is not necessarily 

a one-storied building, nor.is it a country cottage. A bungalow essentially is 

a littJe ‘nook’ or ‘retreat’. A cottage is a little house in the country, but a 

- bungalow is a little country: house—a. homely, cosy -little place, with verandahs 

and balconies, and sthe plan 80 arranged. as te engure complete comfort; with 

- a feeling of rusticity and ease.’ 

So much:for anyone who supposes. that her anes: a bungalow’ when fas sees 
one (or should I say, something like one). «Bet him ‘ponder Mr. Briggs’ asser- 
tion that it’ is not necessarily a one storied building (which is neither ‘wholly 


VOL. Lvfr.} "7" JOURNAL. ` 7 95 


true nor false—see Ward y, Paterson), as well as`that pleasing, if ‘elusive dis~ 
gear a To ‘fa ous Bouse in’ the al al and ‘‘a ‘little Ba 
ouse nae 





REVIEWS 


Principles of Indien’ Company Law. By A.'N. ‘Arvar, B.A. B.L., Advocate, 
Supreme Court of India. Mapras: Conipany Law Institute of India 
ey Ltd., Thyagarayanagar. 1956. Roy. 8vo. Pages xxxviii and 914. 

rice Rs. 25. 


THe Companies Act, 1956, is one of the longest Acts ever passed’ by the 
Indian Legislature.’ It consists of 658 sections with a long array of sub-sec- 
tions to each section: It is a difficult: piece of legislation for reference 
and study, as well as administration. The provisions of a new Act are 
very | drastic. There are 200 sections and sub-sections imposing penalties 
ranging fromefines which may extend upto Rs. 10,000 and imprisonment 
for perigds which may extend to five years. There are nearly 100 sec- 
tions conferring special powers on the Central Government to control the 
management of companies. Henceforth the management of companies: cannot 
be carried on efficiently unless the persons concerned with the management 
are fully conversant with the provisions of the new Companies Act. The object 
of- the learned author of this work is to help the public (i) to get acquainted 
with the provisions of the new Act easily, and (ii) to find out the provisions of 
the law on any particular subject without waste of time. All the provisions 
relating to a particular topic are collected together and arranged in logical 
sequence with explanatory notes. Every effort has been made to bring out 
prominently the numerous provisions that lie imbedded in the sub-sections, so 
that no provision laid down in the Act may be lost sight of. The formation, 
management and winding up ‘of joint-stock companies’ is a highly- developed 
and an attractive subject for businessmen and lawyers, and we unhesitatingly 
say that this book will meet every er want to those who have anything to 
ae with pay company law. l x 


The Constitution of India. By K. T. NARASIMHAOHAR, Advocate, Hyderabad. 
”  CALOUTTA: Eastern Law House Ltd. 1956. Demi 8vo. Pages xxi and 277, 
Price Rs. 6. 


Tue learned author has, in this book, attempted to explain in simple inane 
the main provisions of the Constitution of India, He has not loaded the text 
with case-law, except by way of illustration for explaining a principle. He 
‘has made ‘it possible for the man of ayerage knowledge and intelligence to 
understand and appreciate the labours of those who have framed the Constitu- 
tion of India. The Constitution is a bulwark of the people’s rights and privi- 
leges and no person, however exalted -or eminent, can go. beyond its-pale. The 
learned author has rendered yeoman’s service in putting in simple language 
the complicated provisions of the Constitution so as to enable those who are 
not well-versed in law to understand its provisions. 


—- eem wee et 


The Law. By J. LetiaH MELLOR, LL.B., Barcsteree io Lonpon: English 
Universities Press Ltd. 1955. Crown 8vo. Pages xv and 228. Price 6s. 


Tue object of this book is to place before the intelligent citizens the funda- 
mental principles of English Law and to provide a bird’s-eye view of English 
Law for the student beginner. No intelligent citizen should be without this 
basic knowledge. It will enable him to understand more of what is taking place 
about him and will help him to avoid some of the thorny thickets of the law 
that await the unwary. Law students just commencing their study will find 
it useful as a Bird’s-eye view. The book includes chapters on the History of 
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the Law, Constitutional Law, Torts, Contracts, Real Property, Wills and 
Trusts, Matrimonial Causes, Criminal Law, Evidence, Civil Procedure, Juries, 
Judges and Legal Aid. Thus the book is an omnium gatherum of legal prin- 
ciples which an intelligent citizen should know. 





A Guide to the Indian Companies Act. By A. Ramarya, Advocate, Madurai. 
Mapras: The Madras Law Journal Office, Mylapore. 1956. Roy. 8vo. Pages 
xxxi and 515. Price Rs. 10. 


Tue changes effected in the new Companies Act are numerous. The Act may 
well be called a new enactment. The object of the present book is primarily 
to serve as a reference book and guide to those concerned with the management 
of companies. The learned author has endeavoured in an introductory outline 
to indicate the important changes effected by the new Act. The exact sgope 
and meaning of the various provisions of the Act are lucidly explained. The 
book is bound to be useful as a serviceable guide for all pragtical purposes 
relating to Company Law. 


The Civil Court Manual (Central Acts). Volume VI. Mapras: The Madras 
Law Journal Office, Mylapore. Ninth Edition. 1955. Crown 4 to. Pages 
6835-7948. Price Rs. 90 per set of six volumes. 


Tis Volume contains Acts from Indian Standards Institution (Certification 
Marks) Act to Indian Works of Defence Act. The legal profession will find 
all the six volumes very useful. The printing and get up leave nothing to be 
desired. By the publication of this Civil Court Manual the publishers have 
rendered yeoman’s service to the profession at large. 


The Subject-Noted Index of Cases. Vol. II. By R. N. Iyer. Mappas: The 
Madras Law Journal Office, Mylapore. 1955. Crown 4 to. Pages 1515- 
2915. 


Tus edition is brought out after a lapse of twenty years. The cases have 
been noted upto the end of 1952. This volume contains cases of the High 
Courts of Bombay and Madras reported in the authorised series of reports and 
other legal periodicals which are judicially noticed. This publication is very 
useful to all practising lawyers and it richly deserves support from the legal 
profession. 


Indian Easements Act. By TRIKAMLAL R. DESAI, B.A., LL.B. Eleventh edition 
by B. K. AMIN, B.A, B.Sc. (Lond.), Barrister-at-law. AHMEDABAD: 
Chandrakant ©. Vora, Law Bookseller, Gandhi Road. 1956. Demi 8vo. 
Pages 189. Price Rs. 3. l 


Tays edition has been thoroughly revised and considerably enlarged. The 
case law has been scrupulously brought down to date. The appendix contains 
questions set at several law examinations. The book is bound to be useful to 
students of law. 
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TWO DIFFICULT BOMBAY CASES IN HINDU LAW 


“I cannot bear academic lawyers,’’ said a famous Judge, ‘‘for they are al- 
ways criticizing me!’’ Indeed, since the academie lawyer very seldom voices 
his appreciatign of the many excellent and entirely admirable decisions which 
emerge daily from the appellate Courts and, on the contrary, deems it requisite 
to come ®ut into print only when the law seems in danger of confusion or per- 
version, it might well seem that the arm-chair lawyer and the Judge are in some 
sort of opposition, neither able to savour fully the work of the other. Ac- 
cordingly we find that although the Judge is only too glad to acknowledge his 
indebtedness to text-book writers and his former law teachers, he does not al- 
ways relish the forthright manner in which his publicly-expressed judgments 
on difficult and vexed questions are torn to pieces by leisured critics. A 
moment’s reflection, however, will reassure the sensitive reader that while the 
subject-matter of these controversies is of high public importance and large 
sums of money may change hands upon the solution of intricate and doubtful 
points of law, the member of that branch of the legal profession whose respon- 
sibility it is to collect, compare, reconcile and survey the raw material of the 
law free from the cares of individual disputes would not be doing his duty if 
he did not ‘come out into the open’ and criticize judgments, particularly those 
which either may or ought to go on appeal. In so doing he is not the Judge’s 
hidden foe, but profoundly sincere ally: co-operation of this sort may be of the 
highest benefit to the community. It is a pity that at present it is by no means 
so widely practised m India as the opportunities would suggest. 

In the two cases discussed below Judges of the Bombay High Court, who 
must always be mentioned with the greatest respect, decided in accord with 
their concepts of equity and justice. They had at the back of their minds the 
views and prejudices of the Hindu community, and they knew instinctively 
what decision would best please the average lay critic. The reader of the 
following lines will be able to judge for himself how far they have been loyal 
to the rules of their calling, among which the most prominent are that they 
should follow precedent, that they should construe statutes strictly except 
where they are of a remedial character, and that where neither precedent nor 
strict interpretation will help them they should follow the general drift or tenor 
of those previous decisions which most closely coneern the topic under con- 
sideration. 

I. In Shyamu Ganpati v. Vishwanath Ganpati! the problem before Gajendra- 
gadkar and Vyas JJ. concerned the simultaneous application of. the Hindu 
law relating to the rights of mothers at a partition between their sons 
and of the Hindu Women’s Rights to Property Act, 1937. The plain and 
straightforward application of the law produced a result which few reaction- 
aries (or even rustic stalwarts) could contemplate without discomfort, and 
therefore ingenuity was called upon tq relieve them. As a result an unfortu- . 
nate mother was deprived of property to which the law tndoubtedly entitled © 
her. The facts were as follows. Ganpati had two wives, Saguna and Laxmi, e 


1 (1955) 57 Bom. L. R. 807, s.c. [1935] A. I. R. Bom. 410. ° 
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He had two sons by Saguna and (for practical purposes) one son by Laxmi. 
Saguna and her two sons sued her husband, his second wife and her son for 
partition. During the pendency of the suit Ganpati died. It was at this stage 
that the suit was disposed of òn, appeal by the Assistant Judge. From his de- 
cision an appeal was brought to the High Court, but before the hearing Saguna 
died. Shah J. found the situation unduly difficult on account of a decision 
given in 1949 by a bench of the Nagpur High Court, and referred the matter 
to a division bench. 


Let us attempt to solve the problem independently of the Judges who were 
seized with it. When Saguna and her sons sued, it was evident that the copar- 
ceners, namely Ganpati and his three sons, were presumptively entitled each 
to one-fourth of the estate. On a partition between a father and his sons each wife 
of the father is entitled to a share equal to that of a son, assuming that she has 
no stridhana derived from her husband or her father-in-law (Mitakshara, Cole- 
brooke’s trans., I il 8).1a@ Consequently Saguna and Laxmi were to be counted 
as sons, and the share to which they were prospectively entitle was one-sixth 
each, and the shares of Ganapati and his sons were reduced from oneefourth as 
eoparceners to one-sixth as coparceners competing with wives of the father. Gan- 
pati then died and as he was divided from his sons by Saguna, but, it appears,* 
remained joint with his son by Laxmi, it was not his dimded share which passed 
by succession under the Hindu Women’s Rights to Property Act, s. 3, but his 
interest in joint family property. By filing their suit for partition his sons 
by Saguna had separated from him but it was found by the trial Court and the 
first appellate Court that Ganpati died joint and not separate from his son by 
Laxmi. As a result, it would appear,? both Saguna and Laxmi succeeded to 
his interest under s. 3(2) of the Act. That interest was prospectively one- 
sixth of the family estate, and thus each widow would have been entitled to one- 
twelfth subject to the woman’s limited estate and the special rules of succes- 
sion applicable to an interest taken under the Act.4 But before the final de- 
eree could be pronounced and the property could be divided Saguna died. It 
is established beyond doubt that mothers and wives cannot take shares at a par- 
tition until the actual division of the property is instituted.’ As a consequence 
two effects arose from her death: firstly the calculations had to be done all over 
again; and secondly the newly-quantified interest which Saguna had taken 
under the Act of 1937 had to devolve according to law, and that effect had to 
be recorded. As to the first matter, it is clear that instead of being divided 
into sixths, the shares which could be claimed at a complete partition of all the 
members would be fifths: one each for the father, his three sons and his surviv- 
ing wife. In other words although the father himself was dead when the final 
deeree was pronounced, at the time when the suit was instituted, by a process 
of relation back, we must assume that Saguna was already dead, and the father’s 
interest was not a presumptive sixth but a presumptive fifth. He wag not, it 
will be remembered, divided from his son by Laxmi. When he died, therefore, 
his interest, equivalent to a fifth of the estate, devolved upon Saguna and Laxmi 
in equal shares, so that each widow became entitled to a presumptive one-tenth. 


Thus, when the final decree and implementation thereof, as envisaged by 
the High Court, was complete, Laxmi, as a step-mother at a partition between 
her son and stepsons, was entitled to one-fifth of the estate, and each son 
was, by virtue of the partition, entitled to one-fifth, But what hap- 
pened to Saguna’s one-tenth? It is now tolerably agreed, in Bombay® as well 


la, See Baburao v. Savitribat, [1952] & Pratapmull Agarwalla v. Dhanabati Bibi, 
Nag. 578. (1985) L. R. 68 I. A. 33, s. c. 88 Bom. L. R. 
2 See pp. 818, 815. » 2328. 


8 The matter is not free from doubt since 


s. 8(2) speaks only of the ‘‘widow’’, without 
suggesting a different rule if there be several 
dows as in the preceding sub-section. 
4 Section 3(3) as interpreted in cases 
cited in notes 6 to 8 below. 


6 The matter was not settled in Dagadu 
Balu v. Namdeo, (1054) 56 Bom. L. R. 518, 
517, but, no contrary decision has been given 
and in a dictum in the very case before us 
(quoted below) Gajendraggdkar J. accepts the 
position stated in the text. 


VOL, LVII] JOURNAL. 99 
as in Madras” and Orissa,® that if a widow who has succeeded to an interest 
under the Act of 1937 dies while undivided, that interest passes to the surviv- 
ing coparceners, whereas if she has obtained partition of that interest it passes 
to the reversioners of her deceased husband. ‘In this case it is beyond question 
but that Saguna died undivided as to that interest. It might be argued that 
since she appeared in the partition suit as a plaintiff she could have amended 
her claim so as to obtain separate possession of her share in her deceased 
husband’s interest independently of her claim consequent on the partition 
between her sons, but whatever the objections to this argument may be—and 
they are substantial?—it is apparent that she did not amend her claim and 
thus the point need not be pursued further. Who then are the survivors to 
whom this one-tenth*must go? Are they the surviving son with whom the 
father died joint together with his mother, or that son alone? Since the ratte’ 
of the now almost unanimous opinion that survivors take the interest which 
the widow has not separated from the corpus of the estate rests upon the reason- 
ing that the Legeslature intended to interrupt the operation of survivorship only 
so far as 1g necessary to permit the widow to enjoy the interest,'° it follows that 
those persons who enjoy interests in the joint family property, and who, but for 
the widow who now dies, would have been enjoying the whole estate between 
them, are the persons to benefit by her death. Thus although the son is strictly 
the only coparcener surviving the deceased husband, the co-widow, Laxmi, is, by 
virtue of her also having taken under the Act of 1937, entitled to benefit. And 
we know!'! that the interest taken under that Act is capable of fluctuation with 
births and deaths. It follows therefore that Laxmi and her son exclusively 
take the one-tenth between them, and the final result of the partition proceedings 
(assuming that Laxmi lives until the partition by metes and bounds) is that 
Laxmi takes one-fifth plus one-tenth plus one-twentieth—the fifth being a definite 
share subject to the woman’s estate and the twentieth being a presumptive share, 
like her original one-tenth under the Act. If she separates from her son she 
will have a total in severalty of seven-twentieths of the estate. [If her 
son predeceases her it has been held by the Orissa High Court'? that she 
succeeds to his share as mother by succession, though it is arguable that she 
will take it by survivorship. But that is a question with which we are not really 
concerned here.] The sons, of course, take one-fifth each, except Laxmi’s son, 
who takes one-fifth plus one-twentieth by reason of Saguna’s death. It is true 
that Laxmi obtains in the end a larger share than any son, but that is due to the 
fact that the Hindu Women’s Rights to Property Act did not abrogate the right 
of a mother to a share at partition. The learned Judges in Bhiwra v. Renuka’? 
actually held that the clear terms of s. 3 abrogated the ancient right at Hindu 
law: yet that section not only says nothing of the mother’s rights at partition 
but makes no provision which is inconsistent with them. For it is obvious that 
whereas in the vast majority of cases it was a hardship to widows that their hus- 
band’s interest should pass by survivorship while they were confined to rights of 
maintenance, and that the Act of 1937 conferred a valuable right in allowing the 
widow to interrupt survivorship, the mother’s right to take a share at a parti- 
tion between her sons is related to her dependence upon them and hag nothing 
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directly to do with her situation as the surviving half of her husband. This is 
pointed out by Das J. in the otherwise objectionable case of Indu Bhusan Chat- 
terji v. Mrityunjoy Pal.14 It may be argued that once a widow has succeeded 
to her husband’s interest it is improper for her to demand another share when 
her sons or step-sons divide what is left. But apart from the undoubted fact 
that the Act of 1987 did not in terms abrogate the ancient law on the point, it is 
evident that (i) the situation of the widow is distinct from that of the mother; 
for while the sons are forced to accede to the widow’s demand for her husband’s 
interest under the Act they are by no means obliged to partition the estate 
between themselves and if they do so they have a distinet obligation towards 
their parent or step-parent; (ii) the interest of the husband might have been 
worthless either because of his alienations, his insolvency} or the bad state of 
the family’s finances ; whereas when his sons decide to partition, the estate in 
their hands might be flourishing, and might indeed consist entirely of joint éarn- 
ings thrown into the common stock after the father’s death; (i) stridhana is 
liable to be deducted from a mother’s share, and finally (iy) in Madras, Andhra, 
and in appropriate cases in Orissa also (no inconsiderable part ofelndia) no 
question has arisen for centuries of the mother’s being entitled to a share, for 
the Smriti-chandrika long ago abrogated the Mitakshara provisions on the sub- 
ject. We see the difficulties very acutely in a case such as Shyamu Ganpatr’s, 
but we must remember that in a good number of cases the ample or reduplicated 
provision for a mother will not be absurdly excessive, and is in any case pro- 
tected by the limited estate. If the Legislature made a mistake it is hardly the 
Court’s duty to correct it: let us hope that the Act of 1956 will be easier to 
apply. 

When we turn to the solution propounded by Gajendragadkar and Vyas JJ. 
we find that they were impressed by the reasoning in the Nagpur case.1© The 
learned Judges concluded that Laxmi was entitled to one-fourth and each son to 
the same proportion. This solution differs so widely from the one we have reached 
independently above, that the stages of the ratio deserve careful explanation. 
The first step seems to have been the assumption that if the Act of 1937 operates 
before a partition between the sons, the Hindu law relative to the rights of 
mothers is excluded. No reason for this suggestion is offered beyond the terms 
of s. 2, which do not seem ambiguous. 18 

“ ..The question of applying the provisions of the Hindu Women’s Rights to Pro- 
perty Act arose at a stage when the rights accruing to Saguna and Laxmi in their capacity 
as mothers were in this inchoate form and had not materialised into legal rights at all. 
If these rights had vested in them as a result of the actual partition made between the 
members of this family and then Ganpati had died, different considerations might perhaps 
have arisen. Before those rights could, however, vest in the two widows, Ganpati died 
and the widows are, therefore, driven to claim the benefit of the provisions of the 
Hindu Women’s Rights to Property Act,” 16a 
A comment follows that, npon this basis, the effect of the Act is to worsen the 
position of widows, but it is suggested that the Legislature cannot have wantéd 
a widow to take, eventually, a greater share than a son. But this, it is respect- 
fully submitted, is to jump from one error to another. Not only is there no 
authority (outside Nagpur) for the proposition that the operation of the Act 
prevents the operation of the Hindu law, but if that had been the case the sug- 
gested reason is of no value since the Legislature can hardly have assumed that 
the death of a husband would be immediately followed by a partition among 
his sons—such a result was more likely under the old dispensation than after the 


14 [1946] 1 Cal. 128. the precise context where the Act is called 
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Act had come into force. With his interest in the hands of his widow his sons 
would have no incentive to separate which did not exist before but a positive 
inducement to remain joint until the widow’s death in the hope that she would 
not initiate a partition of her own accord. The learned Judges emphasise their 
point that ‘‘the only capacity in which Saguna and Laxmi could claim a share 
would be that they are widows of Ganpati’’.1’ Hence the two mothers between 
them were to share the one-fourth to which Ganpati was entitled at the time of 
the suit. : 
The next stage is most surprising: 

“,..Now that Saguna has died, it is not seriously disputed before us that her share, 
which is one-eighth, must devolve upon her co-widow Laxmi. In the result, Laxmi 
would now be given a one-fourth share.”18 
But it is a well-known rule that interests taken under the Act must pass to 
the survivors (we have already discussed such element of doubt that might exist 
as tò whether or not the son excludes the co-widow in this term), and the 
learned Judges actually admit this in the next few lines :— 

“...Since théffe was a joint undivided Hindu family consisting of Ganpati, his wife 
Laxmi and their son Viswanath, the share which now devolves upon Laxmi as the 
widow of Ganpati would by survivorship, after her death, devolve upon defendant No. 2 
(her son).” 

It is submitted that this extraordinary distinction between the law applicable 
when Saguna died and that applicable when Laxmi herself should die, as if the 
two situations were different in principle, can only be accounted for upon the 
supposition that their Lordships were imagining that Saguna’s interest passed 
exactly as does the interest of a widow who has inherited along with a co-widow 
the property of her deceased husband who died separate and without male issue: 
in such circumstances under the unreformed Hindu law the eco-widow takes the 
interest as the nearest reversioner (there being by definition no male issue to 
exclude her and the so-called principle of ‘survivorship’ between female co-heirs 
being called into play), but the situation under the Act of 1937 is patently 
different. A reader of the Report obtains the impression that learned counsel 
at the Bar did not draw their Lordships’ aitention to this important distinction. 
Gajendragadkar and Vyas JJ. deserve, with respect, congratulation on having 
incidentally struck a hard blow at the rule adopted by the Madras, 19 Nagpur? 

and Orissa?! High Courts, to the effect that if a widow dies during the pendency 
of her suit for partition she dies joint and not separate, so that the interest 
passes to the survivors, not the reversioners. It was evident that those High 
Courts imagined that the widow’s right to a share, unlike that of her husband, 
was controlled by the same disability as applied to a mother’s or grandmother’s 
rights at a partition under Pratapmull Agarwalla v. Dhanabati Bibi;22 yet, 
since the ratio of that decision of the Privy Council was that the mother’s share 
is claimable as a means of securing her maintenance, and that maintenance was 
not jeopardised so long as the estate remained physically undivided, this curious 
limitation cannot properly be extended, without any warrant in the Act itself, 
to cases where widows claim partition under the Act since it is admitted on all 
sides that the share granted by the Act is entirely distinct from any right to 
maintenance, and indeed the two rights may subsist together and independently 
of each other.** The Bombay High Court has in Shyamu Ganpati’s case, by 
giving Saguna’s undivided share to Laxmi (however objectionable on other 
grounds) signified that it rejects the Madras notion that Saguna notwithstand- 
ing her suit for partition would have died leaving no interest that can pass by 
succession to reversioners. The learned Bombay Judges have distinctly said 
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not merely that Saguna and Laxmi were entitled, while Saguna lived, to a one- 
fourth share between them, but also that Saguna’s one-eighth devolved on Laxmi, 
though Saguna never lived to see a final partition-decree, not to speak of parti- 
tion by metes and bounds. This is a satisfactory ruling, and one that ought 
to have appealed to Madras, Nagpur and Orissa Judges. 

II. Of the second case which we are about to consider a full Report 
has not been published. Yet it is a very remarkable case and might affect 
a great many families. In Ramachandra Narayan v. Tarbai2+ a Hindu 
widow had executed a deed of surrender in favour of the next male rever- 
sioner with the assent of the two intervening female heirs. She subsequently 
adopted a son, and he not unnaturally attempted to recover the property from 
the surrenderee. It was probably with this object in mind that he was adopted. 
In this instance the surrenderee had transferred part of the property to a third 
party and the rest of it had passed on his death to his heir, and the question 
was whether the adopted son could retrieve it out of the hands of the alienee 
and of the heir. Shah and Vyas JJ. held, following the case of Ramchandra 
Hanmant v. Balaji Dattu,2® which had recently been decided Sy a full bench 
of the Bombay High Court, that whatever might have been the adopted son’s 
rights had the surrenderee retained the property, he could not divest either the 
alienee or the heir. . l 

The principle upon which an adopted son is permitted to divest a surrenderee 
from his widowed adoptive mother is clear. His rights relate back to the moment 
of his father’s death; he takes as his father’s fictionally surviving co-parcener. 
In these circumstances the widow’s title is throughout limited to her mainte- 
nance, with power of disposition so far as would be binding upon the son if he 
were alive throughout the period that elapsed from the father’s death to the 
date of the adoption. She does not have the power to surrender, that is to 
say, accelerate the succession of the next heir, while by a fiction an heir superior 
to herself is in existence. The dattaka’s right to avoid a surrender is on a par 
with his right to avoid an improper alienation. Until this decision in Bombay 
it had never been suggested that the success of his suit depended upon the 
answer to the questions whether the alienee or surrenderee had alienated the 
property or had died leaving it to an heir or legatee. The case of Ramchandra 
Hanmant dealt with a suit by an adopted grand-son to recover property from 
the heir of an heir of his grand-father: the case was not strictly or even broadly 
relevant in this context, and has been subjected to criticism in this Journal 
at 58 Bom. L.R.J., 1 and ff. It will not therefore be necessary to dilate 
further on the shortcomings of that full bench decision as an authority for our 
present ruling. a 

On the other hand there is positive authority against such a proposition. 
Before we turn to the cases it must be noticed that if a person entitled to dis- 
pute a surrender is prevented from doing so by the fact that the surrenderee 
has transferred the property elsewhere an immediate stop is placed in practice 
to all suits to impeach surrenders. These sorts of suits are common, and, once 
it becomes known that the surrenderee only has to sell the property in order to 
be secure, the traditional method of protecting the reversioners by bringing the 
widow and her often collusive surrenderee or surrenderees to Court will be 
effectively cut off, and the hard work of a century’s case-law will be frustrated. 
Such a possibility may have occurred to the learned Judges, but as we do not 
have their judgment before us we cannot be sure whether or how they attempted 
to justify the step which they took. For it is evident that the position of the 
dattaka son, adopted after a surrender, is peculiar only so far as concerns the 
fiction that gives him his right to sue: the right itself is similar in kind to 
that of any reversioner whose rights, albeit inchoate, are threatened by a dubious 
surrender. The réversioner says, ‘‘Your surrender is a nullity, for I dispute 
your right to surrender as you say you did’’; the dattaka says, ‘Your surrender 
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is a aaay for I say that you had no right beyond that of maintenance, and 
thus could not purport to surrender.’’ Both dattaka and reversioner can leave 
the surrenderee and those who derive title through him in peace if they wish, 
but if the surrender is bad, the effect is the same in either case, and, it is sub- 
mitted, in both cases the alienees or heirs or legatees are divested. 


The adoptee’s right to divest the surrenderee is laid down in Bahubah Vasant 
v. Gundappa*® a full bench decision of the Bombay High Court which overruled 
Rama Nana v. Dhondi Murar?! Yeshvanta v. Antu,*® and other cases in that 
line up to and including Shantaram Abasaheb Powar v. Keru Krishna2® As 
Chagla C.J. put the matter, the adopted son would be able to displace any title 
which arises by reason of inheritance?° and this is exactly what happens when 
the widow surrenders—she merely accelerates the inheritance of the next rever- 
sioner, or, with that reversioner’s renunciation, the next but one.31 It is a 
matter of common sense that if the surrenderee has no title, because he had no 
right to inherit, his transferees can have no title (or only a voidable title), and 
his heirs or legatees can be in no better position. They are in precisely the 
same case as the alienees or heirs or legatees from a transferee from a widow 
without legal necessity or otherwise contrary to the powers of a woman holding 
subject to the well-known limited estate. Nor is the position merely a matter 
of common sense, since the Supreme Court has spoken upon this subject, and 
practice has always followed the line which logie points out to us. 


In Shrinivas Krishnarao v. Narayan Devji,22 our leading ease on Adoption, 
the Supreme Court distinguished divesting of a collateral who had inherited 
from another collateral of the adoptive father from divesting of an alienee from 
a widow precisely on the ground that the alienee could satisfy himself whether 


the alienation would be binding upon an adopted son. Venkatarama Ayyar d. 
said : 


.. Thus, transferees from limited owners, whether they be widows or co-parceners 
ma joint family, are amply protected. But no such safeguard exists in respect of pro- 
perty inherited from a collateral, because if the adopted son is entitled on the theory of 
relation back to divest that property, the position of the mesne holder would be that of 
an owner possessing a title defeasible on adoption, and the result of such adoption must 
be to extinguish that title and that of all persons claiming under him. The alienees 
from him would have no protection, as there would be no question of supporting the 
alienations on the ground of necessity or benefit. And if the adoption takes place long 
after the succession to the collateral had opened...and the property might have mean- 
while changed hands several times, the title of the purchasers would be liable to be 
disturbed quite a long time after the alienations.” 

In this very case the adopted son claimed to divest the surrenderee’s successors 
because his alleged succession was without title, and the very difficulty which 
the Supreme Court here envisage must arise since any who take from a sur- 
renderee must know that their title is defeasible upon the surrender being 
set aside. The adopted son is entitled to divest, as the Bombay full bench case 
assures us, and the mischief follows inevitably. An aspect of this question was 
considered in Natvarlal Punjabhai v. Dadubhat®+ but a much fuller treatment 
of the matter is to be found in Kalishanker Das v. Dhirendra Nath®® to which 
reference should be made. As far as lower Courts are concerned support for 
the proposition contended for here is obtained from Subbareddi v. Govinda- 
reddi,°8 K. Ambalagaran v. Neelamegam, 97 Venkatiah v. Kalyanamma,?® and 
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finally in Bombay a decision of Gajendra¢gadkar J., by which not merely the 
alleged surrenderee but also his alienees were divested, Mahalu Shidappa v. 
Shankar Dadu.22 But most striking of all the authorities against the decision 
in Ramchandra Narayan’s case is to be found in the full bench case itself, upon 
whose authority the adopted son can divest a surrenderee. In Bahubali Vasant 
v. Gundappa*°? the widow, Shrimatibai, surrendered the estate to her daughter’s 
son Vasant. Fifteen years later Vasant died and was succeeded by his own 
widow, Rajubai. Two month’s later his grandmother Shrimati adopted Gun- 
dappa, and when subsequently Rajubai adopted Bahubali, and Bahubali at- 
tempted to obtain the estate, Gundappa claimed that as the adopted son of 
Shrimati’s deceased husband he divested the holder of the estate, whoever it 
might be. The person who was entitled at the time of Gyndappa’s adoption 
was Rajubai, and the full bench had no difficulty in showing that, the earlier 
cases being contrary to the tenor of Privy Council decisions, Gundappa might 
divest Rajubai. And of course Rajubai was not the surrenderee but his heiress. 
This full bench decision was binding upon the division bench, and had not been 
disturbed by Ramchandra Hanmant v. Balaji Datiu Kulkarm.*'. 


J. D. M. Dzrexzfr, Ph.D: 


GLEANINGS. 


JUVENILE DELINQUENOY 


Tae first United Nations Congress on the Prevention of Crime and the Treat- 
ment of Offenders was held at Geneva in the summer of last year. It was at- 
tended by leading criminologists from many countries, and one of the subjects 
which engaged the attention of delegates was the important problem of juvenile 
delinquency. The report prepared by the Secretariat of the United Nations 
(The Prevention of Juvenile Delinquency, St/SOA/Ser.M/7-8) which served 
as a basis of discussion has now been published. It is a scholarly document 
which should be read by all who are alarmed by the continuing increase in 
juvenile delinquency. The report does not pretend to provide ready-made solu- 
{ions of the problem, but it does tentatively suggest some of the causes which 
may be in part responsible for the present-day trend towards criminality among 
juveniles in practically all countries. It is essentially a fact-finding report 
based on statistics from many countries, and as such it provides much useful 
material for research on a comparative basis. The term ‘‘juvenile delinquent’’ 
has received varying definitions, and statistics can be of real value only if based 
on a uniform standard. Many countries confer jurisdiction on juvenile Courts 
not only where an offence has actually been committed by a young person, but 
also where such person is what is often referred to as a ‘‘potential delinquent”’, 
by reason of neglect or total lack of parental control. Some laws of the United 
States of America go even further and include among juvenile delinquents 
young persons habitually playing truant, smoking cigarettes or using tobacco 
in any form, or using obscene or vulgar language. Further, the upper age 
limits prescribed by the laws of different countries vary from fifteen to twenty- 
one years of age, the extremes being India and Pakistan (which fix the limit at 
fifteen) and Sweden (which fixes the limit at twenty-one). 

The report, on the one hand, removes some misconceptions as to the causes 
of juvenile delinquency and, on the other, confirms as applicable some of the 
tat esa made by experts in criminology in the past. War as such does not 
seem to have made any appreciable impact on the incidence of delinquency, and 
contrary to what may have been expected, the existence of the Welfare State 

® and all the benefits attendant on it do not appear to have counteracted the gene- 
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ral trend towards increased criminality among juveniles. There are indica- 
tions that the number of offences is greater and the nature of the offences more 
serious in highly industrialised than in less developed countries. Also, where 
the impact of industrialisation has been sudden and has, as it were, occurred 
on virgin ground, it has almost invariably been accompanied by a sudden in- 
crease in juvenile delinquency. Apart from these social and economic factors 
there is a legal factor which deserves attention. It is closely related to the need 
for a precise definition of ‘‘delinquents’’, The experience of this country and 
of France would seem to show that it is better to bring before juvenile Courts 
only those young persons who have actually committed offences and to leave 
to administrative action the solution of the problem of young persons in need 
of care and attentjon. Where, however, action is taken to punish an offence 
actually committed, it is essential for the judicial process to be used. Three 
measures are, above all, necessary to attack the root causes of juvenile delin- 
quency: a strengthening of family life, special services for the guidance and 
assistance of parents, and a police force.specially trained to deal with the de- 
tection and prevention of criminality among the young. The report is at pains 
to make*it clear that any preventive programmes that may be devised must be 
adapted to the peculiarities of the region in which they are intended to operate, 
and what is suitable for one country is not necessarily suitable for another. 
The value of a comparative study of the problem therefore cannot be stressed 
too highly, and it is only on the basis of an exchange of experiences such as 
form the basis of the United Nations Report on the Prevention of Juvenile 

Delinquency that really fruitful work can be done.—L. J. 


PRESUMPTION OF DEATH 


ANY married man or woman who can satisfy the Court that reasonable grounds 
exist for supposing that the other party to the marriage is dead may petition 
for a decree of presumption of death and dissolution of the marriage. In such 
proceedings a rule, known as the ‘‘seven-year rule” (per Lord Blackburn in 
Prudential Assurance Co. v. Edmonds (1877) 2 App. Cas. 487), which is now 
based on s. 16(2) of the Matrimonial Causes Act, 1950, helps the petitioner over 
some difficulties of proof. It may be noted, however, that Lord Blackburn’s 
definition (in relation to presuming death) has not been followed exactly by 
s. 16(2) of the Act of 1950. The effect of the sub-section is that the fact that 
for a period of seven years or upwards the missing spouse has been continually 
absent and the fact that the petitioner ‘‘has no reason to believe that the other 
party has been living within that time’’ amount to evidence justifying death 
being presumed. What is ‘‘reason to believe’’? Is it inference? If a man in 
the prime of life and in good health leaves his wife on Saturday, has she ‘‘reason 
to believe’’ that he is alive on the following Saturday, or on Saturday a month 
or six months later, if in fact she never sees him again? On the answer to this 
question depends the date on which she may present her petition, since she must 
be prepared to show that she has no reason to believe that he has been living 
within the seven years preceding the presentation of her petition. 

In Thompson v. Thompson ([1956] 1 All E.R. 603) Sachs, J., was confronted 
with the problem set out in the last paragraph—seven years and one week had 
elapsed after the last occasion on which the missing spouse was seen before the 
petition was presented. The conclusion which the learned Judge reached was 
that an inference from a state of things previously known to be existing was 
not a ‘‘reason to believe”. For there to be such a reason there must bg some- 
thing within the seven-year period which gives rise to the reason. In substance 
the condition that the petitioner ‘‘has no reason to believe” that the other, 
party to the marriage has been living within that time is satisfied if nothing 
has happened within that time which would give the petitioner reason to believe 
that the other party was then living. The decree was accordingly granted, and 
it follows therefore that the earliest date for presentation of such a petition, 
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if it is to be supported by invoking the seven-years-rule, is the day next after 
the seven years has expired. A word of caution may be added. When all is 
proved, the Court is not bound to grant a decree; there is still a discretion to 
withhold it.—L. J. 


ÀOTING FoR Bors PARTIES 


Tur decision of Danckwerts, J., in Goody v. Baring, will cause anxious 
thought in the profession. Provided that there is no conflict of interest 
it ig not in any way improper for the same solicitor to act for two or even 
more parties in the same transaction. Indeed, pp. 405 to 425 of Vol. I of The 
Law Society’s Digest are devoted to setting out the costs which may be charged 
when the same solicitor does act for several parties. Dantkwerts, J., quoted 
some words of Serutton, L.J., in Moody v. Cox, [1917] 2 Ch. 71, at p. 91, when 
he said: ‘‘It may be that a solicitor who tries to act for both parties puts him- 
self in such a position that he must be liable to one or the other, whatever 
he does.’? Danckwerts, J., went on to say that it appears that these words 
of Scrutton, L.J., have still not been properly appreciated by some golicitors 
and that perhaps they have never been read by many of them. We think that 
this last remark is probably true, although in our view the dictum of Scrutton, 
L.J., which, of course, was obiter, goes too far.—W. J. 


SOLICITORS AND MANAGING CLERKS 


THE position of solicitors and their managing clerks in relation to their 
respective defaults was elucidated in two cases. In In re a Solicitors’ Clerk 
(The Times, 25th April), a complaint that a solicitor had been guilty of pro- 
fessional misconduct in causing or permitting the filing in the High Court of an 
affidavit which he knew or ought to have known was false or misleading in 
a material respect and failed adequately to supervise his clerk was dismissed as 
against the solicitor as he was not aware that his clerk had filed the offending 
affidavit, but as against the clerk an order was made under s. 16(1)(b) of the 
Solicitors Act, 1941, on the ground that he had been a party to the act or 
default of the solicitor in respect of which a complaint had been made. It was 
the clerk who had made the offending affidavit, but it was contended on his 
behalf that as the complaint had failed against his employer it could not be 
proved against him. The Court held that the order could be made, for other- 
wise a clerk who was able to conceal his misconduct from his master could 
escape any punishment. The second case, In re a Solicitor (The Times, 27th 
April), was a solicitor’s appeal from an order of the Legal Aid Panel (Com- 
plaints) Tribunal excluding him from membership of all legal aid panels for 
twelve months. The appellant practised in Manchester and Liverpool and was 
a partner in firms in London and Newcastle. Counsel had advised, in the case 
of a tenant who had fallen from a staircase leading to his house, that the 
superior landlord could not be liable in the absence of evidence that she knew 
of the defective condition of the stairs, and that such evidence should be obtain- 
ed. The solicitor’s managing clerk asked for a civil aid certificate, represent- 
ing that counsel had recommended discontinuance of an action against the land- 
lord and commencement of a fresh action against the superior landlord. He 
did not send a copy of counsel’s opinion but later falsely represented to the 
area committee that evidence had been obtained against the superior landlord. 
The appeal failed, the Court holding that the solicitor had complete control of 
his ofgce, had left everything to his managing clerk and told him to be guided 
by counsel and was therefore responsible for a breach of duty to the public.—S. J. 


+ 


NEGLIGENOE 


Tie two latest decisions of the House of Lords on an employer’s liability for 
negligence both touched upon questions of great practical importance. In 


VOL: EVI. | JOURNAL. 107 


Morris v. West Hartlepool Steam Navigation Co., Ltd. ({1956] 1 All E.R. 385), 
the question was how far an employer is relieved from liability for failing to 
take a safety precaution when, by the general practice of the industry—in this 
ease, the shipping industry—that precaution is never taken. In Staveley Iron 
& Chemical Co., Lid. v. Jones ( [1956] 1 ‘All E.R. 403), the question was whether 
an inadvertent mistake by a fellow-workman in a factory should be classified as 
negligence or merely as an error of judgment. There is a vast amount of con- 
fused and inconsistent case law on both these subjects, and one hoped that the 
House of Lords would seize the opportunity to lay down simple principles for 
the assistance of the Courts in future cases, but the decisions in both cases turn- 
ed in the end on rather narrow questions of fact, and the law remains, in 
important respects, as confused as it was before. 

` There are two views about the value of general practice in a trade as a guide 
tg the standard of care. One view is that if a defendant can show that he 
acted in accordance with ‘‘general and approved practice’’, this is evidence of 
great weight fending to exonerate him from a charge of negligence; nevertheless, 
it is only one factor in the case, and the Court is always free to form its own 
opinion? ón the standard of care required. This, the traditional view of the 
English Courts, is supported by a number of authorities in the House of Lords. 

The alternative view, which places a much heavier burden of proof upon the 
plaintiff, has been imported from Scotland during the last few years, and is 
based upon a dictum by Lord Dunedin when President of the Court of Session. 
According to this dictum, a plaintiff, who is alleging that a certain safety pre- 
caution ought to have been taken, cannot succeed unless he proves either (i) that 
it was the general practice in the trade to take that precaution; or (ii) that the 
precaution was ‘‘a thing which was so obviously wanted that it would be folly 
in anyone to neglect to provide it’. The word which leaps to the eye in this 
passage is the word folly. If Lord Dunedin was right, a plaintiff in a case of 
this sort has to prove not only negligence but negligence amounting to folly: or, 
as an English lawyer might say, ‘‘gross’’ negligence. 

. It would take too much space to set out here all the authorities on these two 
divergent views, but they will be found in John Munkman’s Employer’s Inability 
(3rd edn.), at pp. 34-39. l 
In Morris v. West Hartlepool Steam Navigation Co., Ltd. (supra) the choice 
between the two divergent views became Important, and it is hard to visualise a 
clearer test case. The plaintiff was a seaman working on a grain ship, which 
was sailing from Avonmouth to Montreal to load grain. While the ship was 
at sea, the holds were made ready to load on arrival in port; when a hold had 
been prepared, the upper deck hatches were battened down, but the ’tween deck 
hatches were left open. At the hold where the plaintiff met with his accident 
there was a forty foot drop from the ’tween deck to the bottom of the hold, and 
the hatch coaming, at the edge of the drop, rose to a height of nineteen inches. 
Round the sides of the ’tween deck a certain amount of timber.was stacked, to 
‘be used as required in preparing the holds, but there was a space of about twelve 
feet between the stacked timber and the hatchway, so that there was plenty of 
room to pass by in safety. Sets of stanchions and ropes were kept on board 
for fixing round the holds when in dock to comply with port regulations, but 
they were never erected at sea. Some time after this particular hold had been 
got ready, the plaintiff was sent down to find timber on the "tween deck for 
use in another hold, and while he was there he fell into the hold and sustained 
serious injuries. The reason for the fall was not explained; and since there was 
no-evidence of contributory negligence, the fall was assumed to have occurred 
without negligence on his part. 

-The plaintiff based his claim for damages upon the failure of the defen- 
dants to erect a guard rail—by means of the stanchions and ropes—round thf 
hold. The defendants gave evidence that, by the universal custom of the ship- ° 
‘ping trade, a guard rail was never erected: round a hold where the ship was at 
sea, but only evhen in port. One witness said: ‘‘I have never heard of anyone 
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asking or demanding that guard rails should be put round while at sea. You 
would probably be laughed at, Sir”. 

In these circumstances the House of Lords, by a majority, reversed the order 
of the Court of Appeal, and restored the order of Streatfield, J., whereby judg- 
ment was given for the plaintiff. But although the majority of the House 
held that negligence had been established, they gave no final pronouncement 
on the question of general practice as a guide to negligence. Lord Morton of 
Henryton, in a forceful dissenting opinion, gave full approval to the dictum of 
Lord Dunedin that, where defendants have followed the general practice in not 
taking a precaution, it must be shown that the failure to take that precaution 
amounted to ‘‘folly’’. Lord Porter, who also dissented, did not go quite so 
far; while quoting Lord Dunedin’s remarks with approval, he was content, for 
the purposes of the case, to treat the word ‘‘folly’’ as meaning no more than 
‘Cimprudent”’ or ‘‘unreasonable’’. Both Lord Morton and Lord Porter thought 
that the risk of an accident was so remote that there, was no reason why the 
master of the ship should depart from the usual practice and takg special pre- 
cautions. 

Lord Reid, on the other hand, while agreeing that the risk of an accidént was 
small, did not think that a reasonable employer was entitled to disregard it. 
“An open hatchway is an obvious danger and, if a man can without negligence 
come sufficiently near it to fall into it, I do not see how it can be said that this 
is not reasonably foreseeable, or that there is no risk at all of his doing s0”. 
Moreover, if an accident occurred at all it would be serious, whereas the trouble 
involved in putting up the rail would be slight. Thus Lord Reid held that 
negligence was established. Nevertheless, he quoted without dissent the dictum 
of Lord Dunedin, but added that it was important to see what the House of 
Lords had held to be ‘‘folly’’ in previous cases. As to the general practice 
alleged by the defendants, Lord Reid was not satisfied that it had been estab- 
lished as a recognised practice in grain ships where (as in the present case) 
men might be sent back to the ’tween decks after the holds had been prepared. 
Lord Tucker also took the view that the general practice was not proved to 
be established in comparable circumstances: ‘‘Hvidence of general practice is 
often of great value and sometimes decisive, but, in such cases as these, it may 
require close examination’’. Lord Cohen was more openly critical of Lord 
Dunedin’s test, and was not prepared to accept it unless the word ‘‘folly’’ was 
greatly qualified. In effect, he restated the traditional English view that an 
established practice ‘‘weighs heavily in the scale‘on the side of the defendant 
and the burden of establishing negligence, which the plaintiff has to discharge, 
is a heavy one’’. But, assuming that the practice was established—as to which 
be shared the doubts expressed by Morris, L.J., in the Court of Appeal—he held 
that the plaintiff had discharged the onus placed upon him, 

Since there are dissenting opinions, and some divergence of approach among — 
the majority, it is difficult to state the effect of the decision. All that can be | 
said with éertainty is that the plaintiff succeeded upon the facts, because there 
was a proved risk and an easy way of avoiding it. 

It will also be seen that most of their Lordships paid lip-service, at any rate, 
to the dictum of Lord Dunedin that the plaintiff must prove negligence amount- 
ing to ‘‘folly’’. But, on the other side of the balance, it is apparent that 
‘folly’? has acquired a peculiar and limited meaning in this context, as applied 
in successive decisions of the House of Lords. It includes, for example, failure 
to proyide goggles for a one-eyed man working under a motor vehicle (Paris v. 
Stepney Borough Council [1951] 1 All E.R. 42); failure to provide wedges 

efor window-cleanerse to keep window-sashes from closing (General Cleaning 
Contractors, Ltd. w Christmas [1952] 2 All E.R, 1110) ; failure to instruct coach 
drivers to report incidents which might damage a tyre (Barkway v. South Wales 
Transport Co., Lid, [1950] 1 All E.R. 392) ; and now, failure to rig up a guard 
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fail wheře @ seaman who asked for it ‘‘would probably be laughed at’’ (Morris 
v. West Hartlepool Steam Navigation Co., Lid. (supra) ). 

Viscount Dünedin was a most gifted Judge, whose opinions have enriched 
many branches of English law, and great respect is due to anything which he 
said; but this particular dictum, which requires a plaintiff to prove ‘‘folly’’ 
instead of negligence, seems to go too far, and may do great harm if it is taken 
literally. A practising lawyer, faced with a dictum which says one thing but — 
has been interpreted to mean quite another, may be excused for regretting that 
it has not been overruled openly, instead of merely by implication. The dictum 
in its present state—nominally approved by the House of Lords, but in reality 
not followed—makes it an effective smoke screen for use by the defence, and 
behind its cover négligent defendants may confuse the issue sufficiently to divert 
attention from the merits of the case and escape Liability. 

*One further point emerges. Lord Reid, Lord Tucker and Lord Cohen were 
all agreed in the view that a general custom carries little weight unless it has 
been observed in comparable circumstances. Thus, a practice which was fol- 
lowed gn ships generally did not necessarily afford a standard for grain ships 
where the holds were not ready at sea and seamen might have to return to the 
holds afterwards.—L. J. 


ATTEMPTING THE IMPOSSELM 


Can one be convicted of attempting to commit an offence which cannot be 
committed? According to a contemporary, a magistrate recently thought not 
when a man was charged before him with attempting to steal a suit-case at 
King’s Cross Station. The suit-case had been entrusted to the left-luggage 
office and the owner lost the ticket. The defendant told the police that he had 
been given the ticket by a man in a public house. Before he claimed the case, 
the owner had already taken it out, and when the attendant questioned him 
he ran away. The magistrate held that as there was no suit-case to steal when 
the defendant presented the ticket, he could neither steal it nor attempt 
to steal it. The correctness of the decision is open to some doubt. Curi- 
ously enough the leading authority on the point, R. v. Ring and Others, 
(1892), 17 Cox C.C. 491, also arose from events which occurred at King’s Cross 
Station. “‘Some females’’, said' a witness, ‘‘were entering a third-class com- 
partment. I saw the three prisoners get behind these women. I saw Atkins 
trying to find one woman’s dress pocket.’ With the voluminous mili- 
nery favoured in the nineties, this presumably was no easy matter, and, from 
à careful study of the report, the prosecution seems to have failed to establish 
(a) whether the ‘‘females’’ had any pockets; (b) if so, whether the pockets 
were ever found; and (c) if they were found, whether there was anything in 
them to steal. However, the five judges led by Coleridge, C.J., were unanimous 
in holding that the conviction was right and Professor Kenny drew from it the 
proposition that ‘‘an attempt to do what is impossible may bè indictable’’. 

The anomalous position of the law with regard to attempts to procure abortion 
is summarised in the headnote to R. v. Brown (1899), 63 J.P. 790. ‘‘A person 
who incites a woman to administer to herself a thing that, to his knowledge, is 
not in fact noxious or capable of procuring abortion, but which he knows ghe 
will take in the belief that it is capable of procuring abortion, is not guilty of 
inciting her to attempt to commit the crime within the meaning of the Offences 
against the Person Act, 1861, s. 58. 

‘‘But the woman who takes the thing, in the belief that it is capable of pro- 
curing abortion, though in fact it is not capable of so doing, is guilty of 
attempting to commit the crime.’’—S. J. . 
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Non-ExIstent DOCUMENT 


By a variety of well-known practical tactics it is possible to adduce in evi- 
dence the cohtents of a document ‘of which the original is not available to the 
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litigant desiring to put it forward. If the document is in the keeping of some 
other person a subpena duces tecum will compel him to produce it, and in a 
civil case such a subpena may be served on the other party to the proceedings. 
But there is a simpler way of getting in the document when the party himself 
has a copy or can otherwise bring secondary evidence of the contents of a docu- 
ment in his opponent’s possession. He can give notice to produce the docu- 
ment, whereupon, if the notice is not complied with, such secondary evidence 
becomes admissible. A copy or an oral account of what is contained in the docu- 
ment is also admissible if there is evidence ‘before the Court that the original 
-has been Jost or destroyed. What if there is no such copy, of if only the oppo- 
nent knows what the original contained?, Discovery will not help unless the 
original or a copy is in the opponent’s possession or power. -A way out is 
suggested by the decision of Davies, J., in Ramsey v. Ramsey, (1956) 1 W.L.R. 
542; in which his Lordship held that the Court had power in a proper case éo 
allow interrogatories as to the contents of a document shown to have been lost 
or destroyed to be administered to a party who could have been agked the same 
question in Court. In the case before him the learned Judge declined to exercise 
that power because he took the view that the documents in question were not 
necessary for the establishment of the applicant’s case on the pleadings; nor was 
the ee ely. necessary for disposing fairly of the case or for saving 
costs.—S&. d. 


REVIEWS 


‘Hindu Marriage Act. By RISHINDRA NATH SARKAR, M.A., B.L., Advocate, 
Calcutta High Court. Canourra: S. C. Sarkar & Sons Ltd., College Square. 
1956. Demi 8vo. Pages xv and 131. Price Rs. 4-8-0. - 


Tar Hindu Marriage Act is the first instalment of the proposed Hindu 
Code. In the commentary on various sections the learned author has referred 
to the old Hindu law for the purpose of comparing and explaining those sec- 
tions. He is the scholarly son of the late Mr. Golap Chandra Sarkar, the 
eminent author of Hindu Law, and has carefully edited the last four editions 
of that monumental work. Some of the imperfections of the Marriage- Act, 


‘which seem to be grave and of far-reaching effect, have been clearly pointed 


out. The learned author is emphatically of the opinion that there is no neces- 
sity of codifying the Hindu law, but suitable amendments may be made from 
time to time where necessary. He has clearly pointed out the defects in this 
enactment, and his lucid commentary elucidates many provisions. He has 
freely referred to the case-law bearing on the subject, and, though the Act 
comprises only thirty sections, more than three hundred cases have: been referred 
to in the commentary. The book is made as exhaustive as possible, and, we 
have no doubt, it will be of great assistance to the profession. 

Criminal Trial. By B. C. SEN, M.A., B.L., Advocate, Supreme Court of India, 
and Buoua Nate Roy, M.A., B.L., Advocate, Calcutta High Court. CALOUTTA : 
9S. C. Sarkar & Sons Ltd., College Square. 1956. Demi 8vo. Pages xxiv and 
375. Price Rs. 10. 


Tue object of this publication is to provide a book which will serve as a 
practical guide to beginners in the. legal profession.. The matters of constant 
application in criminal trials are matters: of Procedure, for example, Cog- 
nizance of cases by Magistrates; Investigation by Police; Rules of Joinder and 
eurisdiction; Procedure relating to the trial of Summons cases, Warrant cases, 
Sessions cases; and“Granting of bail. The book also contains the law relating 
to Abetment, Criminal Conspiracy, Confession,’ and Accomplice evidence. 
There are Chapters dealing with (1) Certain provisions of Criminal’ Law 


-in the light of the Constitution: of India ; (2) General Provisions’ applicable: to 
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Criminal Trial and Inquiry; and (3) Binding effect of Privy Council Judg- 
ments. Thus the subjects selected in this volume are of daily occurrence in 
criminal Courts and the learned authors deserve great credit for bringing out 
this volume which will be very useful to those who enter into the portals of law. 


The Law & Practice of Estate Duty. By V. BauLASUBRAHMANIAM. BOMBAY: 
N. M. Tripathi Ltd., Princess Street. 1956. Roy. 8vo. Pages xxvu, 726, 98 
and 33. Price Rs. 22-8-0. 

THIs is a very elaborate commentary on the Estate Duty Act of 1953, which 
is a new law of taxation in this country. It has its complexities, not. so far 
made clear in judicial pronouncements. The provisions of this complicated 
Act are clearly explained in the light of English precedents. The principle 
underlying every provision is clearly explained and the meaning of technical 
and legal terms appearing in the enactment is lucidly set out. An interest- 
ing feature of the book is a statement of the general law in Part II relating to 
Gifts, Wills, Rrobates and Letters of Administration, Joint Hindu Family and 
Estate Duty and Practice. The chapter on Estate Duty and Practice will be 
found to be of practical value to laymen. The learned author has admirably 
succeeded in making clear the provisions of the Act. The book will prove of 
immense value to lawyers, accountants and those engaged in the administration 
of Estate Duty. 


The Company Administration under the new Company Law. By Tanusyar D. 
DESAI, B.A., LL.B., Attorney, Bombay High Court, and INpuULAL H. SAAE, 
Chartered Accountant. Bomsay: N. M. Tripathi (Private) Ltd., Princess 
Street. 1956. Demi 8vo. Pages 7 and 155. Price Rs. 48-0. 


THe new Companies Act is extensive in its ramifications and has spread its 
tentacles very wide. It embodies 658 sections and twelve schedules. The Act 
vests extensive powers in the Central Government without a parallel in a com- 
pany legislation. This book is intended to act as a guide to the administration 
of Company Law. It is divided into six Chapters. Chapter I deals with the 
effects on the existing companies after the commencement of the new Act; 
Chapter II with rights, duties and liabilities of directors; Chapter III with 
rights, duties and liabilities of managing agents; Chapter IV with meetings; 
Chapter V with accounts and Chapter VI with an associate of managing agents. . 
Thus in a small compass the learned authors have carefully given a resume of 
the whole Act. 


Commentary on the Constitution of India. Vol. II. By Durea Das Basu. 
CaLouTTa: S. C. Sarkar & Sons Ltd., College Square. 1956. Third Edition. 
Roy 8vo. Pages nvr and 847. Price Rs. 25-0-0. 


Tre first volume of this monumental commentary on the Constitution of 
India covered arts. 1 to 151 of the Constitution: the second covers arts. 
152 to 392. The larger part of the second volume is concerned with the 
federal provisions of the Constitution. But what is more important from the 
lawyer’s point of view is the portion dealing with the constitutional remedies 
for the enforcement of fundamental and other legal rights which form the bul- 
wark of liberty in a modern democratic society. These two volumes are work 
of great learning and research and they will be extremely serviceable not only 
to lawyers and politicians but also to students of Political Science throughout 
the civilised world. 


The Law of Criminal Procedure, Part II. By S. C. Sarkar. Cancurta: S. C. 


Sarkar & Sons (Private) Ltd., College Square. 1956. Deni 8vo. Pages 158° 
and 477. Price Rs. 22 for two Parts. ° 


Tas is the second volume of the learned author’s commentary on the Cri- 
minal Proced@re Code, the first volume of which we reviewed earlier. This 
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volume covers sections 346 to 565. The comments are lucid and terse and 
clearly explain the principles underlying each section. These two volumes will 
be found very serviceable to Judges, Magistrates and lawyers. 


The Negotiable Instruments Act. Tenth Edition. By B. K. BHASHYAM, B.A., 
B.L., M.L.0. (Madras). Mapras: The Law Weekly. 1956. Roy 8vo. Pages cxxx1 
and 632. Price Rs. 25. 


We welcome this new edition of the Negotiable Instruments Act. The law 
of Negotiable Instruments is not the law of one country. It is the objective of 
every Legislature to aim at uniformity of law with the codes of other advanced 
countries. This edition has been thoroughly revised and the case-law has been 
incorporated upto the end of October 1955. It is a most exhaustive and up 
to date edition dealing with the law of Negotiable Instruments. 


International Review of Criminal Policy. Nos. 7-8, January o July, 1955. 
New DELHI: Oxford Book and Stationery Co. Pages 256. Price 17s. 6d. 


Tms issue is devoted to the report prepared by the Secretariat on “‘The 
Prevention of juvenile delinquency’’, which is the basic document on this sub- 
ject for the first United Nations Congress on the Prevention of Crime and the 
Treatment of Offenders which was held in Geneva from August 22 to September 
3, 1955. It is a highly noteworthy document and is sure to be useful to those who 
are intrinsically interested in this technical subject. 





Battles at the Bar. By K. L. Gauba, Barrister-at-Law. Bompay: N. M. 
Tripathi (Private) Ltd., Princess Street. 1956. Demi 8vo. Pages xIv and 
288. Price Rs. 12-8-0. 


Tus book contains the history of some of the important cases in which the 
learned author figured. It embodies stories of love, murder, treason and con- 
tempt of Court. The details of some of the cases are very amazing. The ac- 
count of the learned author’s conflict with Sir Douglas Young, Chief Justice 
of the Lahore High Court, is an historic event of much interest. The book on 
the whole makes a very interesting reading. 


The 
Bombay Law Reporter. 


JOURNAL. 
August 15, 1956. 


GUARANTEE OF FUNDAMENTAL RIGHTS IN FOREIGN 
CONSTITUTIONS. 


It is proper to study the concept of guarantee of Fundamental Rights in 
foreign Constitutions since in the Constitution of India we have the Bill of 
Rights vouchsased in Part IID of the Constitution (arts. 12 to 32) relating to 
rights to equality, rights to freedom of speech, expression, assembly, associa- 
tion, movement, residence, profession, occupation, personal liberty ete., right 
against exploitation, right to freedom of religion, cultural and educational 
rights, right to property and lastly the right to enforce these rights. 

This chapter of the Constitution of India is the Magna Carta of India. It 
vouchsafes to the citizen certain fundamental rights which are inviolable and 
are guaranteed to him by any Governmental party in power. No law can 
change them, nor any Court ignore them. It can only be altered, amended 
or erased by amendment of the Constitution itself which no Governmental 
party will ordinarily dare do. For they are answerable to their masters, the 
people, in whom all sovereignty rests. 

The principle underlying such guarantee of fundamental rights and the 
necessity for securing these rights to the people is present in all modern Con- 
stitutions. The conservatism or traditional restraint present in ancient poli- 
ties such as obtaining in the unwritten constitution of England is absent in 
the latter day systems as in America, Ireland and Japan. The tyranny of the 
majority in representative party Governments of latter days had necessitated 
a constitutional guarantee of fundamental rights so that there may be no 
invasion by the majority into the rights of the minorities. The normal social, eco- 
nomic, political and religious life of the minorities is thereby given due pro- 
tection for its nourishment and growth. Rights to freedom of religion, free- 
dom of speech, freedom of association, freedom of press, freedom’ of assembly 
and equality in the eyes of law are the main guarantees of many a written 
Constitution of the world such as the Constitution of U.S.A. of 1787 (with 
Amendments 1 to 28 upto 19383), the Weimar Constitution of Germany of 
1919, the Irish Constitutions of 1922 and 1936, the Russian Constitution of 
1936, the recent Japanese Constitution and the Burmese Constitution of 1948. 
This statement of fundamental rights in the Constitution vests them with a 
sanctity which legislators dare not violate lightly. It is a standing reminder 
to the executive as well as the people that certain things must be respected 
and certain others ought not to be done. This charter of liberty is the 
sheet anchor for all young democracies. Democratie Government by the peo- 
ple for the people has verily to steer round the pitfalls of totalitarian authorita- 
tiveness which in the first flush of enthusiastic democratic Governmental power 
may tempt even the most well intentioned patriots. Lest authority should 
corrupt the majority parties, constitutional limitations on their power is®the 
safety valve for the essential well-being of free citizens. 

ENGLAND 

The English Theory. In the older Constitutions, eg. the unwritten one 
of England, such constitutional guarantees are not specifically stated. Their 
availability to the citizens at any time depends upon the state of prevailing 
laws which are framed according to the exigencies of the political situation. 
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These older protagonists believed that to state in writing such rights is to limit 
them or entrench them with reservations, They opined that it was best not to 
rouse in the citizens’ minds hopes which cannot be fulfilled and that it was 
safe to secure for them these very rights by the remedies available under the 
ordinary law of the country. In Liversidge v. Sir John Anderson’ Lord Wright 
observed (p. 261): 

“in the constitution of this country (Great Britain) there are no guaranteed or 
absolute rights. The safeguard of British liberty is in the good sense of the people and 
in the system of representative and responsible government’. 
In the words of Professor G. M. Trevelyan ‘The essence of the English Con- 
stitution is Law, respected and enforeed’. Professor Dicey would have it that 
in England . 

‘The right to individual freedom is part of the constitution because it is inherent 
in the ordinary law of the land. The right is one which can hardly be destroyed with- 
out a thorough revolution in the institutions and manners of the nation,’ 

The rights or liberties of Englishmen are guaranteed by thes tradition and 
law—mostly Judge-made law. Though the rights of Englishmen aye neither 
defined or guaranteed, they do exist. There is no grant. The advantage in 
this is that there can be no suspension of such rights in England. For suspen- 
sion postulates grant. The rights are inherent in the ordinary law of the land. 
National emergencies call to aid the supremacy of Parliament which has 
ali the power to suspend the exercise of the full liberty enjoyed by Englishmen. 

Ancient -and tried institutions like the Parliament of England, the conser- 
vative trait in Englishmen, the traditions of their political parties such as the 
conservative, the liberal and the labour, the steadying influence of the peers 
of England who have an abiding control over English society, the robust com- 
monsense of the people of England and their representative and responsible cabi- 
net system are indeed the real guarantees to the people of England for the in- 
herent rights of liberty of the individual, liberty of speech, liberty of association 
and equality in the eyes of law. Their institutions and conventions are so much of 
a check on any trend that will lead to authoritative arbitrariness, that there iş 
no real need to state the fundamental rights of the citizens in a statutory form. 
In England the law is supreme. No man is above the law. Everyone is sub- 
ject to the ordinary rule of law whatever his rank or condition. Individuals 
in England have the supreme right to do anything subject to the law of the 
land. The Englishman has only one restriction. He can exercise his rights with- 
out committing breach of the law of the land. Also he can exercise his rights 
so long as he does not interfere by such exercise the rights of others. The bur- 
den of proving breach of the law is on the executive. The breach may þe of 
the Common law or statute law of England. Individual liberty in England is 
secured by judicial decisions by resort to writs or remedies. But while Courts 
are supreme, Parliament can alter any law. No fundamental right limits the 
power of Parliament. Courts are always the bulwark of individual liberty 
against all executive excesses. Parliament is omnipotent in England. The 
rights in Charters as Magna Carta, Bill of Rights ete., merely declared the 
_ existing Common law. It bound only the executive and never the Parliament. 

It is remarkable how the English have built up a tradition for circumventing 
all difficulties with a flexible unwritten constitution. They have a monarchy 
and yet they boast of a fully developed democracy. Their parliamentary demo- 
eracy reflects the will of the people functioning through a representative and 
responsible cabinet system, all under the aegis of a monarchy which is hereditary 
ance constitutional. The insular position of England and political accidents 
have indeed moulded the political instinct of the Hnglishmen who is possessed 
of a good deal ofpcommonsense. His respect for tradition and orderliness en- 
ables him to m% all new situations by compromises which only engraft neces- 
sary innovations in the existing form. After the long rule of the conservative 
party tmder the leadership of Mr. Winston Churchill till the end of the last war, 
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labour came into power under Mr. Atlee. One would have expected the labour 

to decry old things in their craze for reforms. But Mr. Atlee declared: 
“Democracy in Great Britain is not just majority rule but majority rule with due 

respect to the rights of minorities. It means, that while the will of the majority must 

prevail, there shall be a full opportunity for all points of view to find expression.” 

In the words of Dr. Jennings?: 


“Government with us Englishmen is government by opinion and that is the only kind 
of ‘Self Government’ that is possible. There arise two familiar British conceptions; that 
good government is not an acceptable substitute for self-government, and that the only 
form of self-government worthy of the name is government through ministers, responsi- 
ble to the elected legislature. Good government cannot endure unless it is self-govern- 
ment...The King, the Cabinet, the House of Commons and even the House of Lords are all 
the instruments which history has created or political conditions converted into instru- 
meftts for carrying out the democratic principle.” 


In England formal sovereignty vests in the King, legal sovereignty is in 
Parliament wile the political sovereignty resides in the electorate. Tradition 
and exigtney of the time governed the rights of the citizens of England. Their 
rights were merely the residue of freedom left after restrictions placed on the 
activity of the citizens by the legislature.® The English Courts have no power 
of Judicial review of Parliamentary legislation. The American Constitution by 
contrast to that of England is written and rigid. It appears to be built on 
Montesquieu’s famous doctrine of ‘separation of powers’. The visible element 
of this separation is complete independence of the American judiciary which 
ig Supreme. The interpretation of the Constitution is safe in their hands and 
the Congress is subordinate to the Constitution. But in England, Parliament 
is supreme and all its laws are binding in all Courts which cannot question their 
legality. In a way in England one can state that there is complete fusion of the 
Executive and the Legislature on account of the responsible cabinet system, Yet 
again the House of Lords is a part of the judiciary besides being the legislative 
machinery of the State. This fusion is absent in America, which has three 
unique features: (1) the supremacy of the Constitution over the Congress; (2) 
the distribution of powers among bodies with limited and co-ordinate autho- 
rity; and (3) the authority of the Courts to act as interpreters of Constitution. 

erican constitutionalists were apprehensive of the tyranny of the Executive 
as also of the Legislature. Hence we have in America judicial supremacy as 
opposed to parliamentary supremacy of England. 

It is futile to discuss why a particular Constitution is chosen by a country. 
Historical forces or accidents of each country, the aptitude of the people, the 
character and needs of the people, these alone shape the Constitution for each 
country. What is good for England may not be good for America. The Ame- 
rican Constitution is what it is today because it was evolved by Americans to 
suit the needs of their country. 

India has also a historical set up. The Government of India Act, 1935, gave 
a federal structure, of a kind although the National Indian Congress agitated 
for a democratic republican and independent federal Constitution. The sove- 
reign power in India has been vested in the Parliament by the electorate. 
Legislative supremacy rests with the Parliament and the State Legislatures only 
and is never shared with the electorate. The supremacy and independence of 
Courts is a significant feature of the Indian Constitution. 

Dicey’s famous conception of the ‘Rule of Law’ has been adopted by England. 
It means the absolute supremacy of regular law over arbitrary exercise of 
power by the executive. It also connotes equality before the law—a concep- 
tion though not incorporated in a written Constitution as in erica, has found 
acceptance in its Judicial tribunals through what is termed’Judge-made law. 
As Prof. Q. M. Trevelyan would observe: The essence of the English constitu- 


2 Jennings on Cabinet Government, pp. 3 Chalmers and Hood Phillips: Constitu- 
8-19. tional Law, Sixth edn. P. 413. - 
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tion is law, respected and enforced. Lord Ellenborough put it pithily: The 
law of England is a law of liberty. Prof. Dicey would further advert: 

“Most foreign constitution makers have declaration of rights...they have often been 
in no wise to blame...on the other hand in the English constitution, because it is inherent 
in the ordinary law of the land, the right is one which can hardly be destroyed without 
a thorough revolution in the institutions and manners of the nation.” 
Lord Denning aptly put it that 

‘Englishmen enjoy freedom under the Law....personal freedom, freedom of property, 
freedom of speech, right of association and right of public meeting. The Englishman has 
no notion of fundamental rights as such. He knows of complete freedom under the ordi- 
nary law of the country.” 
Dicey put it thus* ° 

“There is in the English constitution an absence of those declarations or definitions of 
rights so dear to foreign constitutionalists. Such principles, moreover, as you can edis- 
cover in the English constitution are, like all maxims established by judicial legislation, 
mere generalisations drawn either from the decisions or dicta of judgey or from statutes 
which, being passed to meet special grievances, bear a close resemblance to judicial deci- 
sions, and are in effect judgments pronounced by the: High Court of Parliament. ...In 
England the right to individual liberty is part of the constitution, because it is secured by 
the decisions of the courts, extended or confirmed as they are by the Habeas Corpus Acts.” 

Halsbury® put in thus 

“The so-called liberties of the subject are really implications drawn from the two 
principles that the subject may say or do what he pleases, provided he does not 
transgress the substantive Jaw, or infringe the legal rights of others, whereas public autho- 
rities (including the Crown) may do nothing but what they are authorised to do by 
some rule of common law or statute. Where public authorities are not authorised to. 
interfere with the subject, he has liberties...Further, since Parliament is sovereign, the 
subject cannot possess guaranteed rights such as are guaranteed to the citizen by many 
foreign constitutions. But it is well understood that certain liberties are highly prized 
by the people, and that in consequence Parliament is unlikely, except in emergencies, 
to pass legislation constituting a serious interference with them.” 

Thus during the great war the Defence of the Realm Acts deprived the civi- 
lian to trial by jury for a short period. As stated in Liversidge v. Andersen® 
the liberty of a subject in England is ‘a liberty confined and controlled by law, 
whether common law or statute’. 

In England we have: 

(1) The right of personal freedom secured by Habeas Cerpus Acts; 

(2) the right to property protected by legal remedies ; 

(3) the right of freedom of speech or discussion so as not to infringe the 
law of libel, slander, blasphemy, defamation ete. ; 

(4) the right of public meeting short of nuisance or trespass upon other’s pro- 
perty ; 

(5) the right of association e.g. Companies Act, Trade Union Acts ete.; 

(6) rights to trial in accordance with principles of natural justice such as a 
right to be heard, reasonable opportunity to state one’s case, etc. (But a man 
may not be a Judge in his own case.) ; and 

(7) the right to strike or to withhold labour so long as there is no breach 
of contract, tort or crime. 

In England the check is on executive tyranny and hence all maxims of liberty 
and justice are to be applied against high-handedness of the Executive. In 
America the check is both on the Executive and the Legislature in the matter 
of curtailing individual liberty or freedom. The Executive in England dare 
not interfere with the liberty of a British subject except in accordance with 
law. Lord Atkin? thus declared: 


4 Dicey. Law of Constitution, 9th edn., 6 [1941] 3 All. E. R. 338. 

p. 197. 7 Eshubayiv. Govt. of Nigeria, [1931] P. C. 
5 Halsbury’s Law of England, 2nd edn., . 248, [1931] A. C. 662. 

Vol. VI, pp. 389-390. 
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“In accordance with British jurisprudence no member of the executive can interfere 
with the liberty of or of the property of a British subject except on the condition that 
he can support the legality of his action before a court of justice. And it is the tradition 
of British justice that judges should not shrink from deciding such issues in the face of 
the Executive.” 

But Parliament is supreme and Courts have to carry out the edicts of 
Parliament and cannot question their competence at all. The only corrective 
to Parliament is Parliament itself, acted upon by a fresh wave of public duty, 
a higher sense of duty, a wider range of experience or a broader perspective 
in the regions of applied justice.8 

Lord Coke posited the dictum: 

“The common law’ is so supreme that it will also control Acts of Parliament. For 
when an Act of Parliament is against common rights or reason or repugnant, or impossi- 
ble to be performed, the Common law will control it and adjudge such act to be void.” 
But Lord Coke’s strong views did not get hold in England though it caught up 
the juristic development of thought in America. 

The gueat charter, Magna Carta, 1215, and the later Bills of Rights were but 
the assertion of the Common law doctrine in England. They mark the bul- 
wark of English freedom in respect of private rights. In defining the ‘Tests 
of Freedom’ it was said1° 

“The essential aspects of democracy are the freedom of the individual within the 
framework of laws passed by Parliament to order his life as he pleases, and the uniform 
enforcements of tribunals independent of the executive. These laws are based on Magna 
Carta, Habeas Corpus, Petitions of Rights and others. Above all, they secure the free- 
dom of the individual from arrest for crimes unknown to law, and provide for trial by a 
jury of his equals. Without this foundation there can be no freedom or civilization, any 
one being at the mercy of officials, and liable to be spied upon and betrayed even in his 
own house.” 


AMERICA 


The evolution of thought on fundamental rights has been vividly portrayed 
by Sapru J. in Moti Lal v. The Government of the State of Uttar Pradesh’ 
thus (p. 387): 

“The history of the evolution of thought on the rights of man takes us back into the 
seventeenth century or even earlier. From the time of Tom Paine’s Rights of Man, 
Jefferson’s Declaration of Rights, Rousseau and the French Revolution, schools of thought, 
have existed down to H. G. Wells and the U.N.O. discussions on human rights which 
assert that man has certain natural or inalienable rights and that it is the function of a 
State, in order that human liberty might be preserved and human personality developed, 
to give recognition and free play to those rights. Fundamental rights were practically to 
be found in every Constitution that came into existence after World War No. I. After 
World War No. H, as a result of the discussions on the proposed United Nations Charter 
of Human Rights, they have become even more visibly important in most constitutions 
framed after that war.” 

The sacrosanct nature of fundamental rights had always been preserved in 
America. Thus Justice Miller observed in one case’? arising in the Supreme 
Court of America (p. 461): 

“|..there are such rights in every free government beyond the contro! of the State. 
A. government which recognized no such rights, which held the lives, the liberty and the 
property of its citizens subject at all times to the absolute disposition and unlimited control 
of even the most democratic depository of power, is after all but a despotism. It ig true 
it is a despotism of the many, of the majority, if you choose to call it so, but it is none 
the less, a despotism.” ~ 


8 Per Lord Shawin American Law Review, Rome in August, 1944. 
(1911) April, Vol. 45, p. 275. 11 [1951] 1 All. 269, F.B., 8.0. [1951] A.I.R. 
9 In Bonham’s oase.,(1609) Coke 115. All. 257. 
10 Allen, Laweand Orders, p. 275: Per 12 Savings and Loan Assoo. v. Topeka, 
Prime Minister of England at a speech in (1875) 22 Law Edn. 455 (461), 87 U.S. 656. 
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Justice Mathews stressed on another occasion13 (p. 238) : 

“...the limitations imposed by our constitutional law upon the action of the govern- 
ments both state and national, are essential to the preservation of public and private 
rights, notwithstanding the representative character of our political institutions. The 
enforcement of these limitations by judicial process is the device of self-governing commu- 
nities to protect the rights of individuals and minorities, as well against the power of 
numbers, as against the violence of public agents transcending the limits of lawful autho- 
rity, even when acting in the name and wielding the force of the Government.” 

In America the provisions of the English Magna Carta were incorporated into 
Bills of Rights which acted as limitations upon all the powers of Government, 
legislative, executive and judicial. Madison fought for the incorporation of 
fundamental rights in the American Constitution during the Federal Conven- 
tion in 1787. President William H, Taft in his message to Congress in 1911 
said : i : 

“No honest clear headed man, however great a lover of popular Government, can 
deny that the unbridled expression of the majority of a community conv®@rted hastily into 
Jaw or action would sometimes make a Government tyrannical or cruel. Cogstitutions 
are checks upon the hasty action of the majority. They are the self imposed restraints of 
a whole people upon a majority of them to secure sober action and respect for the rights 
of the minority and the individual, and to preserve our constitutional balance, we must 
have judges with courage to decide against the majority when justice and law require.” 

In America fundamental rights are regarded as the basic human rights judged 
by the yardstick of the due process clause. In this context as laid in Meyer v. 
Nebraska'* ‘Liberty’ is a term of wide connotation which includes not only 
freedom from bodily restraint but also the right of the individual to contract 
to engage in any of the common pursuits of life, to acquire useful knowledge, 
to marry, establish a home and bring up children, to worship God according 
to dictates of ones conscience, and generally to enjoy those privileges long re- 
cognized at Common law as essential to the orderly pursuit of happiness by 
freemen. 

In Maxwell v. Dow'® these fundamental rights are comprehensively classed 
as Protection by the Government, the enjoyment of life and liberty with right 
to acquire and possess property of every kind, and to pursue and obtain happi- 
ness and safety, subject nevertheless, to such restraints as the Government may 
prescribe for the general good of the whole. 

The language of s. 2 of art. IV and the 14th and 5th Amendments in the 
U.S.A. Constitution brings out the same idea of basic fundamental rights of 
an American citizen. 

Article IV, s. 2:—The citizen of each State shall be entitled to all privileges 
and immunities of citizens in several States. 

ALIVth Amendment :—All persons born or naturalized in the United States 
and subject to the jurisdiction thereof are citizens of the United States and of 
the State wherein they reside. No State shall abridge or enforce any law which 
shall abridge the privileges or immunities of citizens of the United States; nor 
shall any State deprive any person of life, liberty, or property, without due 
process of law; nor deny to any person within its protection the equal pro- 
tection of laws. 

Vth Amendment :—No person shall be held to answer for a capital, or other- 
wise infamous crime unless on a presentment or indictment of a grand jury, 
except in cases arising in the land or naval forces, or in the militia, when in 
actua® service in time of war or puble danger; nor shall any person be subject 
for the same offence to be twice put in jeopardy of life or limb, nor shall be com- 
pelled in any ee es case to be a witness against himself, nor be deprived of 
life, liberty, or pi'óperty, without due process of law; nor shall private property 
be taken for public use without just compensation. 


18 Hurtado v People of California, (1884) 14 (1923) 262 U.S. 390,067 Law edn. 1042. 
110 U.S. 516, 28 Law edn. 232. 15 (1900) 24 Law Ed. 597, 176 U.S. 581. 
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In respect of the nature of ‘due process of law’ there is no proper description 

in the Constitution. 
“The Constitution does not declare what principles are to be applied to ascertain whether 
it be due process. It is manifest that it was left to the legislative power to enact any pro- 
cess which might be devised. The article is a restraint on the legislative as well as on 
the executive and judicial powers of the Government and cannot be so construed as to 
leave Congress free to make any ‘process due process of law’ by its mere will.... We 
must examine the Constitution itself, to see whether this process is in conflict with 
any of its provisions. If not found to be so, we must look to those settled usages and 
modes of proceeding existing in the common and statute law of England, before the 
emigration of our ancestors, and which are shown not to have been unsuited to their 
civil and political condition by having been acted on by them after settlement of this 
country,” ™* 

So ‘due process’ implies procedure established by law as also by respected 
ancient usages and principles of natural justice—a very elastic yardstick indeed 
to measure thegpeoples’ inalienable rights and so a very convenient handle for 
the Supreme Court of America to lay down the law from time to time uphold- 
ing justice and law in favour of the subject when he is faced with new pheno- 
mena arising from a changing complex society from time to time. 

The great Barons of England wrung from King John at the point of the 
sword the Magna Carta which proclaimed that neither their lives nor their pro- 
perty should be disposed off by the Crown except as provided by the law of 
the land: This law of the land meant ancient and customary laws of the 
English people or laws enacted by the Parliament of which those Barons were 
a controlling element.‘® But this Parliament is so supreme that it can even 
undo the Magna Carta. Only a virile public opinion prevents this disaster. 
So what is ‘the law of the land’ was pithily summed up by Webster in Dart- 
mouth College case’’ (p. 645): 

“...By the law of the land is most clearly intended the general law; a law which hears 
before it condemns; which proceeds upon inquiry, and renders judgment only after trial. 
The meaning is that every citizen shall hold his life, liberty, property, and immunities, 
under the protection of the general rules which govern society. Everything which may 
pass under the form of an enactment, is not, therefore, to be considered the law of the land.” 
Hence a statute that runs counter to ‘due process’ is not the law of the land. 
This is what Lord Coke meant’ when in Bonham’s case1® he made the classic 
statement : 

“And it appears in our books, that in many cases the common law will control Acts 
of Parliament and sometimes adjudge them to be utterly void; for when an Act of Parlia- 
ment is against common rights or reason, or repugnant or impossible to be performed, 
the common law will control it and adjudge such Act to be void.” 

This theory of Lord Coke was a negation of the supremacy of the English 
Parliament and so did not pass muster in England. The eminent jurist was 
unpopular, he was removed from the office of the Chief Justice of the King’s 
Bench in 1616 on the ground that he gave out extravagant opinions. The Revo- 
lution of 1688 re-established the supremacy of Parliament. But Lord Coke’s 
doctrines give a firm basis for the American conception of the ‘due process 
clause’ so that the majority in the country’s Parliament or Congress may not 
run amuck and produce laws repugnant to ‘due process’. 

The due process meant not only natural justice and settled usages but was 
flexibly elastic enough for the future as well. Thus Mathews J. said in Hurtado 
v. Peaple of Californiat?! (p. 287): 

“...There is nothing in Magna Carta, rightly construed as a broad charter of public 
right and law, which ought to exclude the best ideas of all systems and of every age; and 
as it was the characteristic principle of the common law to dray its inspiration from 
every fountain of justice, we are not to assume that the sources o supply have been 

15a Willoughby’s Constitutional Law of 17 The Trustees of Dartmouth College v. 
U.S.A., p. 725. Woodword, (1819) 4 Law edn. 629. 


16 Devidson ve Board of Admrs. of New 18 (1609) 8 Cokes : pa 116i 2 
Orleans, (1878) 96 U.S., 97, 24 Law edn. 616. 19 (1884) 110 U.S. 516, 28 Law edn. 232. 
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exhausted. On the contrary, we should expect that the new and various experiences of 
our own situation and system will mould and shape it into new and not less useful forms.” 

Due process gradually emerged from a guarantee of procedure to the very 
substance of individual rights to life, liberty and property. Further Mathews 
J. once again laid down the law thus (p. 287) : 

“ ..as these broad and general maxims of liberty and justice held in our system a 
different place and performed a different function from their position and office in English 
constitutional history and law, they would receive and justify a corresponding and more 
comprehensive interpretation. Applied in England only as guards against executive usurpa- 
tion and tyranny, here they have become bulwarks also against arbitrary legislation; but, 
in that application, as it would be incongruous to measure and restrict them by the ancient 
customary English Law, they must be held to guaranty not particwar forms of procedure, 
but the very substance of individual rights to life, liberty and property.”™ 

Of course the police power of the State did trench upon private citizens’ 
rights to some extent in the name of the larger public good or public purpose.*' 

But here again Courts would see that this police power was nog exercised arbi- 
trarily. Legislation which was arbitrary or without reasonable relation to some 
public purpose, unduly restricting the citizens’ right was construed as offending 
the due process clause. Hence we have judicial supremacy in America in con- 
tradistinction to the supremacy of Parliament in England. But the Legislature 
is not deprived thereby of its legitimate hold. But it is to the eredit of the 
Supreme Court of America that it never encroached on this field but tried to 
interpret the language of the Constitution in an extended and broad manner so 
as to protect the rights which the Constitution gives.2° The Legislature has to 
take the colour and needs of the society at large, on the economic and social 
plane. May be, the police power has to be utilized to a greater or lesser degree 
to meet the situation which will probably affect the individual’s rights. The 
Courts’ sphere is only to see that these restrictions are not arbitrary, or un- 
reasonable and do not defeat the provisions of the Constitution. 

‘hus Marshall C. J. in Barron v. Baltimore?’ postulated the doctrine that 
the first ten Amendments applied only as restraints on the Federal Government 
and did not limit State action. The need for the 14th Amendment was there- 
fore felt. It was in the Minimum Wages case of 1923 that it was declared 
that the due process clause was a limitation on Congress. Thus in Murray v. 
Habokenland and Improvement Company?* it was stated: 

“The article is a restraint on the legislative as well as on the executive and judicial 

powers of the Government and cannot be so construed as to leave Congress free to make 
any process due process of law, by its mere will.” 
For due process has to conform to settled usage and established principles of 
natural justice. Due process implies notice and fair hearing, equality of law 
and equal protection and it limits eminent domain, the police power of State 
and allows judicial review. 


CANADA 


Among the British Commonwealth countries, Canada has a written Constitu- 
tion enabling judicial review of legislative Acts. But the British North Ameri- 
ean Act does not contain many constitutional guarantees. Some provisions there 
are to protect the rights of the Roman Catholic and the French in Canada, as 
also English Protestants in Quebec. Sectarian minorities are protected as also 
the French and English language. But the citizen as such is not assured of 
specific rights. Just as in England, he has to seek the aid of Common law and 
the erdinary statute law. But there are trends in Canada which show that 
an intolerant majority in the Legislature or the Cabinet can work havoc to 

è minority rights. Tjese instances are the ‘Padlock law’ of Quebec of 1937 against 


20 (1884) 110 U. 8. 516, 28 Law edn. 232. in his Foreword to Mr. M. Ramasamy’s Fun- 


21 Moyer v. Nebraska, (1923) 67 Law Edn. damental Rights, page vi. 
1042. 23 (1933) 7 Peters 243. 
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communism, the Press Bill of Alberta, the Spyhunt Incidents of 1946, Deporta- 

tion of Canadian citizens of Japanese descent ete. The remedy for these is only 
political action, agitation and throwing out the Government. If constitutional 
guarantees had been held out, resort to Court could have yielded remedies. 


~ AUSTRALIA 


Australia follows the pattern of Canada though there are no serlous majo- 
rity problems as the people are all imbued in British tradition. The Common 
law affords all the protection. The only provision in the Commonwealth Act 
of 1900 (s. 116) prohibits the Commonwealth from ‘making any law for estab- 
lishing religion, or for imposing any religions observance or for prohibiting 
the free exercise of any religion, and no religious test shall be required as a 
qualification for any office or public trust under the Commonwealth.’ The move 
to assure further rights by the Constitutional Alteration (Post-war Reconstruc- 
tion and Democratic Rights) Act, 1944, did not succeed for want of necessary 
approval of the electorate by means of referandum. 

e 
SWITZERLAND 


Switzerland is the oldest and the most stable Federative Union. The Swiss 
Constitution is clear about its guarantees. Article 54 assures a wife on marriage 
the citizenship of the commune of her husband. Article 44 prohibits expulsion 
of the citizen from his canton of origin. Article 55 assures liberty of the press 
with certain necessary safeguards to prevent abuses. Freedom of association 
(art. 56), assurance of trial in the ordinary Court of the land, abolition of Eccle- 
siastical jurisdiction (art. 58), abolition of capital punishment (art. 65), trial 
by jury in penal cases (art. 106), equal right in the canton and the commune 
extended to the citizen (art. 43), right to settle in any part of Switzerland (art. 
48), freedom of trade, economic rights and benefits such as old age and sickness 
insurance ete. (arts. 34 and 48), right to petition (art. 57), Liberty of conscience 
and creed (art. 50), ete. are all guaranteed to the Swiss citizen, whose political 


rights can be deprived only by Federal legislation within the prescribed limits 
(art. 66). 


EIRE 


Ireland provides all the safeguards for her citizens. There is a guarantee of 
liberty to the citizen subject only to public order and morality. Freedom of 
speech, right to assemble, right to carry arms, right to form association, are all 
guaranteed, subject to only public order and morality. No discrimination on 
the score of political creed, religion or class is countenanced as per s. 40. Sex 
is no bar to citizenship (s. 8). Equality before law is assured (s. 40). Private 
ownership is recognized (s. 43). The institution of marriage is protected and 
no law can be passed for grant of dissolution of marriage (s. 41). There are 
also directive principles of social policy set out (s. 45). Trial by jury is 
assured (s. 38). Personal liberty cannot be deprived except in accordance with 
law (s. 40). The dwelling of a citizen is inviolable. 


Soviet RUSSIA 


Soviet Russia presents a single union citizenship (art. 21). Foreign citizens 
are afforded asylum when they seek protection from prosecution for defending 
the interest of the working classes or for their scientific activities or their strug- 
gle for national liberation (art. 129). The People’s assessors participate in 
all Court cases except where it is otherwise prescribed by law (art. 103). There 
is always a public trial and the right to be defended by c el except where 
prohibited by law (art. 111). The citizen is assured freedotm of speech, free- 
‘dom of the press, freedom of the assembly, and freedom of procession and de- 
monstrations but these should be in conformity with the interests of the working 
people (arts. 185 and 126). Inviolability of person is assured and there can 
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be no arrest except by decision by Court or with the sanction of a procurator 
(art. 127). The inviolability of home and privacy of correspondence is gua- 
ranteed (art. 128). Women have equal rights and all benefits appertaining to 
their needs and sex (art. 122). Article 123 assures equality of rights of citi- 
zens, irrespective of their nationality or race in all spheres of life, economie, 
cultural and political. The right to vote for all persons above 18 years is clear 
(art. 139). 

The economic structure of the State is built up by the socialist system of owning 
means or instruments of production by the Republic. Private property is how- 
ever allowed within a limit (arts. 4-9). Capitalism is suppressed while labour is 
encouraged. Inheritante to private property is protected (art. 10). The prin- 
ciple is ‘He who does not work, neither shall he eat’. It is socialism—each ac- 
cording to his ability, to each according to his work (art. 12). Employment is 
guaranteed and also payment according to quantity and quality (art. 118). 
Right to leisure, maintenance in old age, and also when sick or incapacitated, 
are all recognised (arts. 119 and 120). Freedom to worship and®freedom to do 
anti-religious propaganda are both assured (art. 124). Right to educatéon (art. 
126) is assured. Military service for the defence of Fatherland is compulsory (art. 
133). More than the words of Constitution, it is the people who work it and the 
traditions they establish that count in the ultimate analysis in the constitutional 
history of a nation. So in Russia, despite the freedoms vouchsafed, if the com- 
mon man is subject to regimented discipline, imposed by a regimented political 
society (the Comminform) and the human element in the citizen is not given the 
natural scope of development no amount of guaranteed rights on paper will undo 
this basie wrong. 


V. Q. RAMACHANDRAN. 


GLEANINGS. 


Crown PRIVILEGE FOR DOOUMENTS AND ORAL EVIDENCE 


Tre Lord Chancellor made the following statement: My lords, Her 
Majesty’s Government have had under consideration for some time the whole 
problem of Crown privilege for documents and oral evidence. It is not a new 
problem, but has come into some prominence in recent years. This is not due 
to any extension of the principles on which privilege is claimed, but because 
since the Crown Proceedings Act, 1947, the Crown has been liable in tort or 
in delict and can be sued in the same way as private persons, and that has 
thrown into relief its privileged position with regard to the production of 
documents and other evidence. . 


I shall deal first with the position with regard to documents, which is the 
most important part of the subject, and then with oral evidence. The law in 
England, as laid down in the House of Lords’ case of Duncan v. Cammell 
Laird, enables Crown privilege to be claimed for a document on two alternative 
grounds. The first ground is that the disclosure of the contents of the parti- 
cular document would injure the public interest; for example, by endanger- 
ing public security or prejudicing diplomatic relations. The second ground 3s 
that she document falls within a class which the public interest requires to be 
withheld from production, and Lord Simon particularised this head of public 
interest as ‘‘the per functioning of the public service.” The Minister’s 
certificate or affidtvit setting out the ground of the claim must in England be | 
accepted by the Court. 


In Scotland Crown privilege can be claimed on either of the two grounds 
that I have mentioned, but it is now clear, by virtue of the recent case of the 
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Glasgow Corporation v. The Central Land Board, that the Court in Scotland 
has an inherent power to override the Minister’s certificate or affidavit. This 
power has long been claimed by Scottish Courts, but as Lord Normand said in 
the Glasgow Corporation case— 

‘‘The power has seldom been exercised and the courts have emphatically 
said that it must be used with greatest caution and only in very special 
circumstances. ’’ 

As far as I know, it has been exercised only on two occasions in the last 
hundred years. The position in Scotland, therefore, although substan- 
tially different in principle, may not be very different in practice. 

The claiming of Crown privilege on the first ground that I have mentioned 
has always been acc&ptable to the Courts and public opinion. Where, however, 
the claim has been made on the ground that the document belongs to a class, 
especially in proceedings where the Crown’s position seems very like that of 
an ordinary litigant, it has been criticised on the ground that the administra- 
tion of justice im itself a matter of public interest and should be weighed against 
the other, head of public interest, that is, ‘‘the proper functioning of the public 
service.’ 

The reason why the law sanctions the claiming of Crown privilege on the 
‘‘elass’’ ground is the need to secure freedom and candour of communica- 
tion with and within the public service, so that Government decisions can be 
taken on the best advice and with the fullest information. In order to secure 
this it is necessary that the class of documents to which privilege applies should 
be clearly settled, so that the person giving advice or information should know 
that he is doing so in confidence. Any system whereby a document falling 
within the class might, as a result of a later decision, be required to be pro- 
duced in evidence, would destroy that confidence and undermine the whole 
basis of class privilege, because there would be no certainty at the time of writ- 
ing that the document would not be disclosed. 

It is sometimes suggested that a claim for privilege on the class basis should 
be referred to and decided by a Judge. This gestion goes much further 
than the position in Scotland, where the power of the Judge is only exercisable 
‘‘in very special circumstances’’ and does not permit any examination of the 
ground of the claim. This ground, namely, ‘‘the proper functioning of the 
public service,” must in our view be a matter for a Minister to decide, with his 
knowledge of government and responsibility to Parliament, rather than for a 
Judge. 

A Judge assesses the importance of a particular document in the case that he 
is hearing, and his inclination would be to allow or to disallow a claim for pri- 
vilege according to the contents and the relevance of the document, rather than 
to consider the effect on the public service of the disclosure of the class of 
documents to which it belongs. The result would be that the same kind of 
document would sometimes be protected and sometimes disclosed, which would, 
as I have said, be destructive of the whole basis of the class privilege. 

I would emphasise that claims of Crown privilege are made in respect of all 
documents falling within the class, irrespective of whether their production 
would be favourable or unfavourable to the Crown’s interests. All Crown 
Jawyers are familiar with cases in which the Crown’s interests have in fact 
been prejudiced by the application of the rule. 

The proper way to strike a balance between the needs of litigants and those 
of Government administration is, in our opinion, to narrow the class as much 
as possible by excluding from it those categories of documents which appear to 
be particularly relevant to litigation and for which the highest degree of confi- 
dentiality is not required in the public interest. We haveacarried out an ex- 
tensive survey of the field, and have certain proposals to Make along these 
lines. 

A very large part of present-day Crown litigation consists of actions arising 
out of road accidents- and other accidents involving Government employees, 
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and accidents on Government premises. Where such an action is brought 
against a Government department, the most relevant documents are the reports 
of the employees involved and of other eye witnesses, and also subsequent 
reports made by the foreman, superintendent or other official as to such mat- 
ters as the state of the machinery, premises or vehicle involved in the accident. 
In our opinion, Crown privilege ought not to be claimed for these documents, 
and we propose not to do so in the future. 

I ought perhaps to make it clear that I am not referring to the report of a 
Government inspector, such as a factory inspector or mines inspector investi- 
gating an industrial or mining accident. In the case of such a report the depart- 
ment is not concerned as an employer or an owner of property, but is exercising 
governmental functions, and different considerations arise.’ We think that in 
this case the report should be privileged, but that the inspector should be al- 
lowed to give evidence on matters of fact. j 

Secondly, we have considered medical reports and records. In the recent 
case of Ellis v. Home Office, judicial criticism was directed at # claim for pri- 
vilege for reports made by a prison doctor which might have beene relevant 
to the claim for negligence against the Crown. Here we have two proposals 
to make. The first is that ordinary medical records kept by departments in 
respect of the health of civilian employees should not be the subject of Crown 
privilege. In the case of medical reports and records in the Fighting Services 
we consider that privilege should still be claimed, so far as proceedings between 
private litigants, usually matrimonial proceedings, are concerned. Service 
doctors owe a special duty to the commanding officer, and frank reports are 
essential. It is also important in the Services that a man should report readily 
to the medical officer, who is a doctor not of his choice but in whom he must 
have confidence; this is especially so in the case of venereal disease. Some of 
these considerations apply to prison doctors who owe a special duty to the 
prison governor, and their reports and records should still be privileged in 
proceedings between private litigants. 

Where, however, the Crown or the doctor employed by the Crown is being 
sued for negligence, we propose that privilege should not be claimed. I should 
add, with regard to both proposals, that there may be reports of a specially 
confidential character which ought still to be privileged. We also propose that, 
if medical documents, or indeed other documents, are relevant to the defence 
in criminal proceedings, Crown privilege should not be claimed. At present 
many of these documents are made available only in the case of the more 
serious crimes, such as murder, manslaughter and rape. 

In the Ellis case criticism was also made of a claim of privilege for a state- 
ment made to the police. Since that case a procedure has been established 
under which statements made by witnesses to the police are produced in Court 
on subpoena in civil cases and may be furnished earlier with the consent or at 
the request of the witnesses themselves. This would prevent a recurrence of 
what occurred in the Ellis case. The only exception, made for obvious reasons 
is for statements by ‘‘informers’’—that is, by persons volunteering information 
about the commission of crimes. 

In contract cases, the documents passing between parties are the most rele- 
vant and are always disclosed. Other documents which affect the legal position— 
for example, an authority to an agent—are also disclosed. Moreover, reports 
on matters of fact, as distinct from comment and advice, may be relevant to the 
issues in Government contract cases, and we propose that, where such a distinc- 
tion @an be clearly drawn, factual reports should be excluded from the privileged 
class. It may be that in other fields, in addition to accident and contract pro- 
ceedings, it will bgMpossible to evolve new categories of documents of a factual 
nature, which, without prejudice to the public interest, can also be excluded. _ 

We believe that our proposals will eliminate many of the grounds of com- 
plaint that have arisen in the past. I am assured by those respongible for Crown 
litigation that they will apply to the majority of cases coming before the Courts. 
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In the Glasgow Corporation case three earlier cases were criticised, and two of 

these would not have arisen under our present proposals—Hlis v. Home Office 
and Smith v. The Lord Advocate, which concerned a lorry driver’s report. The 
third case, Broome v. Broome, concerned reconciliation work carried out by 
welfare officers acting for the Service authorities. This work is of the highest 
importance, especially where men are serving abroad, and in the Government’s 
view it would be very unfortunate if it ceased to be protected by Crown privilege. 

I come now to the category of departmental and interdepartmental minutes 
and memoranda containing advice and comment, and recording decisions—the 
documents by which the administrative machine thinks and works. Here we 
consider that Crown privilege must be maintained. An important type of case 
in which documents of this kind may be relevant is where the vires or legality of 
a Minister’s decision is challenged and the pleintiff may seek to show that the 
Minister proceeded on wrong principles: In such a case, it is right that a Minister 
should be prepared to defend his decision, but if it became possible to challenge 
Government action, by reference to the opinions expressed by individual civii 
servants in the*necessary process of discussion and advice prior to decision, the 
efficiency® of Government administration would be gravely prejudiced. 

Minutes may also be relevant to proceedings because they may contain com- 
ments upon the issues in the case and the question of liability. They are not of 
high evidential value, although admittedly they may be used effectively in cross- 
examination. It can hardly be said that their non-disclosure prejudices the 
administration of justice, and their disclosure would in our opinion prejudice 
Government administration. For example, such actions as wrongful imprison- 
ment, malicious prosecution or defamation, may easily be concerned with events 
of public interest which give rise to comment in the Press and questions in Par- 
liament. It is necessary and right that advice should be given at a high level 
in such cases, and that the advice should be entirely frank. It could not easily 
be given if it were subject to discovery in the subsequent proceedings. 

It is often said that a big commercial company is in much the same position 
as a Government department. In so far as this resemblance exists our proposals 
recognise it. In many fields, however, the Minister’s responsibility to Parlia- 
ment and the governmental nature of his functions inevitably results in very 
different methods from those of a commercial company. As Sir Ernest Gowers 
has said, in a somewhat different context— . 

“(Civil Service methods are often contrasted unfavourably with those of 
business. But to do this is to forget that no board of directors of a business 
eoncern have to meet a committee of their shareholders every afternoon, to 
submit themselves daily to an hour’s questioning on their conduct of the 
business, to get the consent of that committee by a laborious process to every 
important step they take, or to conduct their affairs with the constant know- 
ledge that there is a shadow board eager for the shareholders’ authority to take 
their place. The systems are quite different and are bound to produce 
different methods.”’ 

T now turn briefly to oral evidence. It is plainly established and accepted that 
oral evidence of the contents of privileged documents cannot be admitted. As 
regards evidence of oral communications, Crown privilege is claimed, much 
more rarely, on the same principles as in the case of written communications. 
Tt would be absurd, for example, if privilege could be claimed for a eonfiden- 
tial minute passing from one official to another but not for a confidential con- 
versation between them. The proposals that we are making for reducing the 
scope of privilege for documents would apply to oral communications ef the 
same kind. 

I must apologise for trespassing so much on your oan, eed time, but this 
matter is important to the administration of justice, and your Lordships have 
always been kind when I have had proposals of this kind to put forward.—S. J. 
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Maritime Law IN TIME oF PEACE 


Writing under the heading ‘‘Law for the Sea’’, The Times (July 6) says: 
‘One of the objects of the United Nations, explicitly set forth in the Charter, is 
to promote the development and codification of international law. A draft 
chapter for inclusion in the code dealing with maritime law in time of peace has 
now been prepared by a commission of jurists. It will be submitted to the 
General Assembly, and will acquire juridical force if sufficient member States 
thereafter give it their adhesion in such a form as will enable the Hague Court 
to apply its provisions to litigation to which they are parties. 

The jurists have been for several years engaged on their task. They have had 
to be diplomatists as well as draftsmen. 

The main division of opinion has been between great naval Powers, led by 
Britain and the United States, arguing for the widest possible freedom of the 
seas, and small coastal States, supported by land Powers including the Sdviet 
Union, which seek to extend their authority over blue water. 

The result is that the Anglo-American advice to adhere to theelong-recognized 
limit of three miles from the shore for ‘territorial sea’ where soveyeignty is 
. absolute is not accepted, nor is any alternative definition proposed; so that, so 
far as the U. N. is concerned, nothing is done to check the anarchy that threatens 
from the recent claims of Russia to a territorial belt of 12 miles, and of some South 
American republics to an extravagant range of 200 miles. 

Beyond the territorial sea lie ‘contiguous’ waters in which a State may claim 
to exercise some, but not absolute, authority. In these, the commissioners pro- 
pose that a coastal State shall be conceded the right to take unilateral action 
for the conservation of fisheries, but that other States with interests in fisheries 
shall be entitled to raise objections and to take a dispute, if necessary, to compul- 
sory arbitration. There seems here to be the makings of a decent compromise, 

The problem of ‘continental shelf’ is substantially new to lawyers in the last 
generation, arising as it does from the comparatively recent progress in techno- 
logy. What is at issue is the right of exploitation of the wealth lying (like pearls 
off Australia) on the sea bottom, or buried (like oil in the Persian Gulf) beneath 
it. 

Hitherto, a right generally acknowledged in coastal States is to exploit the 
shelf—but not to control the waters above it—where its depth is not greater 
than 200 metres. The commissioners propose to extend this to ‘200 metres and 
beyond’, which may not prove in practice a very great change. 

‘Another point in which the view of naval Powers has been overruled is that 
of the ancient right of ‘innocent passage’ of warships through the territorial seas 
of foreign States. 

The proposal to restrict this general right by allowing a coastal State to 
require notice and impose conditions seems to introduce unnecessary complica- 
tions into the broad principle of freedom of the seas, and Sir Gerald Fitzmaurice, 
for the United Kingdom, has properly made reservations in regard to this article. 
It relates, of course, solely to passage in time of peace. The law of the sea in 
time of war is a different matter with which the commission has not been con- 


cerned.’ —L.P.§S. 





Law AND EQuITy 


Ons of the phenomena of practice in the Civil Courts since the Judicature 
Acts of the seventies of the last century is the presentation of cases which have, 
so tœspeak, one foot in equity and the other in common law. An instance of 
this is to be found in Goody v. Baring ({1956] 2 All E.R. 11) in which a solicitor 
was sued in the Gaancery Division for damages for negligence in connection 
with the sale of à dwelling-house. It is not necessary for present purposes to 
go into the details of the decision, although it should be mentioned that Danck- 
werts, J., thought it ‘‘practically impossible for a solicitor to do his duty to 
each client properly when he tries to act for both a vendor anf a purchaser’’. 
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The learned Judge, having stated that the case turned entirely on matters of 
conveyancing practice, expressed surprise at’ finding two out of the three coun- 
sel engaged belonging to the Common Law Bar, and added that their experience 
m conveyancing matters did not seem to provide him with much assistance, 
though it was not the counsel concerned who were to blame for this situation. 
It is, no doubt, true that experience in conveyancing matters is usually within 
the ambit of a specialised group of practitioners at the Chancery Bar, yet soli- 
citors In a case such as this are faced with an apparent dilemma. If the action 
were brought before the Queen’s Bench Division—the natural sphere for an 
action for damages, where damages form the main relief sought—the learned 
Judges of that Division would, with the greatest respect, be the last to claim that 
‘experience in conweyancing matters’’ constituted a material part of their work 
when at the Bar and even less so when at the Bench, although conveyancers will 
readily agree that many decisions and dicta of the greatest help in the elucidation 
of the Law of Property have come from the Common Law Courts. One of the 
advantages of the consolidation of the system of pleading instituted by the 
Judicature Acts has been that members of both Bars may be joined together 
when thê experiences of each can be pooled. It was doubtless because conveyane- 
ing matters are essentially within the province of the Chancery Division that 
the proceedings were instituted there, yet a reading of the case recalls a saying 
referred to in Snell’s Equity that ‘‘the two streams [Equity and Common Law] 
bave met and now run in the same channel, but their waters do not mix”.—L. J. 


MISCELLANY. 


Years ago a certain Captain with a strong sense of duty became agent for the 
estate of the Earl of Erne in County Mayo, Ireland. Trouble developed between 
the agent and the Irish tenants. Matters went from bad to worse. Finally, after 
being mobbed and burned in effigy, Capt. Chas. C. Boycott gave up and retreated 
to England. But the name stuck. As a verb meaning to combine against, or 
refuse to deal with, it is a fixture not only in English, but in Spanish, Dutch, 
German and Russian. 

. # * l ao C O 

‘Tf the provisions of the Constitution be not upheld when they pinch as well 
as when they comfort, they may as well be abandoned.’’—Sutherland, J. in 
Home Bldg. & Loan Asso. v. Blaisdell. 

* ’ + * 

‘‘The rise of administrative bodies probably has been the most significant legal 
trend of the last century and perhaps more values today are affected by their 
decisions than by those of all the courts, review of administrative decisions apart. 
They also have begun to have important consequences on personal rights... . 
They have become a veritable fourth branch of the Government, which has 
deranged our three-branch legal theories much as the concept of a fourth dimen- 
sion unsettles our three-dimensional thinking.’’—Jackson, J..in Federal Trade 
Com. v. Ruberoid. Co. 

i * * f * 

Censorship. ‘Thought control is a copyright of totalitarianism, and we have 
no claim to it. It is not the function of our Government to keep the citizens from 
falling into error; it is the function of the citizen to keep the Government from 
falling into error. We could justify censorship only when the censors are etter 
shielded against error than the censored.’’—Jackson, J. in American Communi- 
cations Asso. C. I. O. v. Douds. T 

+ a + \ P 

A case in which Smith, the eminent counsel, was employed came up for a hear- 
ing late in the afternoon, and Mr. Smith asked the Judge to allow it to go over 
until the folloWing day. 


i 
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“I have been speaking all day in another court,’’ he said, ‘‘and I am rather 
exhausted.” His request was granted. « - 


The clerk called the next case, and immediately a young attorney rose who, 
for some reason of his own, did not want the case to be tried at that time. He 
also requested that his case might be postponed. 

“Why?” asked the Judge coldly.. 


“May it please Your Honor,” the young attorney said, ‘‘I, too, am in a state 
of exhaustion, for I have been listening all day to Mr. Smith. ”? 
e © 6 
From the Tennessee Bulletin comes this Judge’s short charge which illustrates 
the danger of a judge indicating his personal view of the fa&ts. 


‘‘Gentlemen of the Jury: You are the sole judges of the facts in this case and 
of the credibility of the witnesses. But if you believe from the evidence that 
this great, big, burly bully—which he is—assaulted and beat up this puny, little, 
weak shrimp—which he is—and that he beat him wilfully, delfberately, mali- 
ciously and without provocation—which he did—then it would be your duty to 
return a verdict for the plaintiff—which you must do—and to assess his damages 
at such amount that will compensate the plaintiff for his injuries—which would 
be the full amount for which he sues.”’ 
+ e b 


‘Being asked to state the condition in a layman’s language, he (Dr. John D. 
Allen) did so this way: ‘We found a schirrous adenocarcinoma of the small 
intestine with metastasis to a parietal peritoneum and serosis of the greater part 
of the intestinal tract. Adenocarcinoma is a type of cancer. We also found mul- 
tiple obstructions of the small intestine due to tumor infiltrations and adhesions. 
There was a double enterostomy opening near the midline with a healed rectus 
incision on either side.’ This simple language was for the benefit of the laymen. 
We give our understanding in big words for the benefit of the doctors. There 
were obstructions in and an extensive cancer of the bowel.’’ Prudential Ins. Co. 
of America v. Lowe, 318 Ky 126, 230 SW2d 466 (a case seeking double indem- 
nity for accidental death). 


® * g 

A hard-bitten old Judge was hostile to interviews and newsmen despaired of 
getting any stories from the close-mouthed codger. 

One day an eager, green reporter set out to pry a human interest story from 
the Judge. ‘‘Tell me, Judge Cowle,’’ the novice probed, ‘‘what have you 
found the hardest thing to deal with in your career?”’ 

The judge looked at him for a few minutes and said, ‘‘An old deck of cards.’’ 

e B e 

In an assault and battery case the witness was a character witness for the defen- 
dant and a minister of the gospel ‘‘Judge, Your Honor, this trouble grew up 
over a much-right woman.’’ 

The Court: ‘‘And what is a much-right woman ?”’ 

The Witness: ‘‘Your Honor, this man here considers he has as much right 
to that woman as this other man here.’’ 

s e è 

A man who appeared for jury duty had been examined by both the defence 

and tye prosecution, and was about to be accepted, when the prosecutor asked: 


‘Do you believe in capital punishment f”? 


® The prospective furor hesitated, and after a moment’s reflection replied: 


‘Well, yes, sir, I do—if it ain’t too severe.”’ 
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| WHETHER THE DECREE UNDER O. XX, R. 18(1), IS 
PRELIMINARY OR FINAL? 


6 
SOMETIMES an intricate and interesting point arises for consideration as to 
whether the degree contemplated by the provisions of O. XX, r. 18(1), of the 

Civil Procedure Code is a preliminary decree or a final decree and the aforesaid 
vexed pdint cannot be said to be indubitable especially on account of indigence 
of direct and germane case law relating thereto. In construing the provisions 
of the Civil Procedure Code we have to bear in mind that the golden rule for 
interpretation is to consider the plain meaning of the words used, that the Court’s 
function is not to say what the Legislature meant but to ascertain what the 
Legislature has said it meant and that it is always dangerous to paraphrase an 
Act. It is further to be noted that procedure is mere machinery and its object 
is to facilitate and not to obstruct the administration of justice. The Civil Pro- 
cedure Code is to be construed liberally and as far as possible technical objections 
should not be allowed to defeat substantial justice. The essence of a Code is to 
be exhaustive on the matters in respect of which it declares the law and it is not 
the province of a Judge to disregard or go outside the letter of the enactment 
according to its true construction. In cases, however, where there is no specific 
provision in the Code, the Court has the power and it may be said that it is its 
duty to act according to justice, equity and good conscience. Bearing in mind 
the aforesaid well-established principles, it is to be decided and determined 
whether a decree under the provisions of O. XX, r. 18(1), of the Civil Procedure 
Code is preliminary or final. 

Section 2(2) of the Civil Procedure Code gives the definition of a decree, the 
definition being as follows :— 

_ ‘decree’ means the formal expression of an adjudication which, so far as regards the 
Court expressing it, conclusively determines the rights of the parties with regard to all 
or any of the matters in controversy in the suit and may be either preliminary or final. It 
shall be deemed to include the rejection of a plaint and the determination of any question 
within section 47 or section 144, but shall not include— 

(a) any adjudication from which an appeal Hes as an appeal from an order, or 
(b) any order of dismissal for default.” 


There is an Explanation to the aforesaid definition which says that the decree is 
preliminary when further proceedings have to be taken before the suit can be 
completely disposed of and it is final when such adjudication completely dis- 
poses of the suit and that the decree may be partly preliminary and partly final. 
Where the adjudication decides the rights of the parties with regard to all or 
any of the matters in controversy in the suit but does not completely dispose of 
the suit, it will be a preliminary decree and where it completely disposes of the 
suit, it is a final decree. In other words, a preliminary decree is passed in*those 
cases in which the Court has first to adjudicate upon ‘the rights of the parties 
and has then to stay its hands for the time being until it is iQ a position to pass @ 
a final decree in the suit. The function of the final decree js merely to re-state e 
and apply with precision what the preliminary decree has ordained and since 
the decrees are in the same suit, if the preliminary decree is set. aside, the- final 
decree is superfeded. It cannot be gainsaid that there is nothing in the Civil 
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Procedure Code to preclude the Courts from passing a preliminary decree in 
eases not expressly provided by it. cr i is | 

In Jacinto v. Fernandez’ it is held that where in a decree for partition the 
Court makes an order under sub-r. (1) of O. XX, r. 18, of the Civil' Procedure 
Code, for partition of lands assessed to Government revenue between plaintiff 
and defendant in certain shares by the Collector, and directs that the parties: be 
put in possession of their shares, the Court’s duties are finished, and it is for 
the Collector to carry out the partition and put the parties into possession. It 
is further held that when an order of that nature is made, it is the practice to 
present a Darkhast to the Court to send the decree and papers to the Collector, 
that the Court in doing so, does a ministerial act, for nothing remains for it to 
execute and that there is no article of the Indian Limitation Act relating to a 
Darkhast of this sort. 


It is pertinent to note O. XX, r. 18, which provides as follows :— . 
“Where the Court passes a decree for the partition of property or for the separate pos- 
session of a share therein, then,— e 


(1) if and in so far as the decree relates to an estate assessed to the payment qf revenue 
to the Government, the decree shall declare the rights of the several parties interested in 
the property, but shall direct such partition or separation to be made by the Collector, or 
any gazetted subordinate of the Collector deputed by him in this behalf, in accordance with 
such declaration and with the provisions of section 54; 

(2) if and in so far as such decree relates to any other immoveable property or to 
moveable property, the Court may, if the partition or separation cannot be conveniently 
made without further inquiry, pass a preliminary decree declaring the rights of the several 
parties interested in the property and giving such further directions as may be required.” 

Sub-rule (1) refers to a partition decree relating to an estate assessed to 
Government revenue referred to in s. 54 of the Code while sub-r. (2) deals with 
partition decrees relating to any other immoveable property or to moveable 
property. Sub-rule (2) contemplates that the Court may pass a preliminary 
decree and in sub-r. (1) the words ‘‘preliminary decree” are not at all referred 
to. Hence it ig sometimes contended that a decree coming within the scope 
and purview of sub-r. (1) of O. XX, r. 18, is always final. In support of the 
argument that the decree passed under O. XX, r. 18(4), is final, it is contended 
that the civil Court has no control over the Collector’s proceedings. It is 
difficult to accept this contention. If any party feels aggrieved at the partition 
made by the Collector, he is certainly entitled to approach the civil Court and 
the Court can pass the necessary order. If any authority be needed, a useful 
reference may be made to the case reported in Krishnaji v. Damodar,? wherein 
it is held that if any party feels a grievance at the partition made by the Collec- 
tor, his remedy is to approach the executing Court. Where in a decree for 
partition the Court makes an order under sub-r. (1) of O. XX, r. 18, it is for 
the Collector to carry out the partition and to put the parties in possession. 
The proceedings before him are not proceedings in execution and hence an ap- 
plication to the Court to send the necessary papers to him is not an application 
for execution. It is further to be noted that a Receiver appointed in a suit for 
partition does not after the passing of the decree under sub-r. (1) become 
functus officio and the Court may, therefore, grant an interim injunction res- 
training a party from interfering with the Receiver ’g possession. In Shankar 
Das v. Behari Lale the succession to an estate consisting of agricultural land 
and other property being in dispute, a suit was filed, and under O. XL, r. 1, of 
the Civil Procedure Code a Receiver was appointed. The Subordinate Judge 
then¢ranted a preliminary decree declaring the shares of the parties and direct- 
ing the partition of the property other than agricultural land, and the taking of 
accounts. An ad yaterim injunction was subsequently passed by the Subor- 
dinate Judge restraining one of the parties from interfering with the Receiver’s 
possession of the agricultural land, but it was set aside (by a single Judge of the 


1 (1939) 41 Bom. L. R. 921. 3 (1925) I, L, R. 6 Lah, 442. 
2 $103) 5 Bom. L. R. 048. . 
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High Court) on the ground that on the passing of the decree the Receiver had 
“become functus officio so far as the agricultural land was concerned and the 
subsequent injunction was ultra vires. It was held on the Letters Patent Appeal, 
that even:if the cireunistances had rendered the appointment of the Receiver 
: nugatory, so long as the suit remained lis pendens, he could only be discharged 
by an order of the Court and the preliminary decree, therefore, did not operate 
as his discharge and the ad interim injunction was not open to any legal ob- 
jection.. 

In Ramaba Govind v. Anant Daji,* it is held that where a decree for parti- 
tion of lands paying revenue to the Crown is passed by the Court in the form 
laid down by O. XX, r. 18(1), directing the Collector, under s. 54 of the Civil 
Procedure Code, 1008, to effect the partition, an application made to the Court 
that the papers be sent to the Collector for effecting the partition, even if made 
in the form of a darkhast application, is a proceeding in the suit and not an 
application to execute the decree, and there is no period of limitation for making 
it, as neither grt. 181 nor art. 182 of the Indian Limitation Act, 1908, is applica- 
ble. In the aforesaid case the question as to whether a decree contemplated by 
O. XX} r. 18(1) is preliminary or final is incidentally discussed. Mr. Justice 
Lokur was of opinion that the decree contemplated in sub-r. (1) was a pre- 
liminary decree whereas Mr. Justice Weston gave his opinion that such a decree 
should: be technically classified as a final decree. It is interesting to note that 
Mr. Justice Rajadhyaksha observed that he agreed with the judgment delivered 
by Mr. Justice Lokur and that whether the decree for partition under O. XX, 
r. 18(2), of the Civil Procedure Code was regarded as preliminary or final, he 
had no doubt that there was no bar of limitation to the application being sent 
to the Collector in order that he should carry out the directions given in the 
decree. i 

The peculiar character of a decree coming within the compass and circuit of l 
O. XX, r. 18(1), is shown by the circumstance that though it is not merely decla- 
ratory, it is also not executable by the Court that passed it. Various considera- 
tions can be agglomerated to betoken that such a decree is in the nature of a pre- 
liminary decree. It cannot be gainsaid that in O. XX, r. 18(1) the decree is hot 
expressly designated as preliminary. Sub-rule (2) has in such cases expressly 
empowered the Court to pass a preliminary decree where the partition or separa- 
tion cannot be conveniently made without further inquiry. The preliminary 
decree would in such a case declare what share the plaintiff is entitled to, and 
the final decree would specify the particular properties which are to correspond 
to such a share and are to be made over to the decree-holder, if necessary, by pro- 
ceedings in execution. The decree contemplated in sub-r. (1) is very much more 
of the nature of a preliminary decree than of a final decree, though further pro- 
ceedings are left to the Collector under s. 54, the obvious reason being that reve- 
nue authorities are considered more conversant and better qualified to deal with 
such matters and are expected to be able better to safeguard the interests of 
Government with regard to the revenue assessed on the lands to be partitioned. 

A strikingly significant consideraton is furnished by the language of O. XXVI, 
1. 18, of the Civil Procedure Code, which says :-— 

“Where a preliminary decree for partition has been passed, the Court may, in any case 
not provided for by section 54, issue a commission to such person as it thinks fit to make 
the partition or separation according to the rights as declared in such decree.” 

In other words, in the case of a preliminary decree for partition, which is pro- 
vided for by s. 54, no Commissioner can be appointed for effecting a partition, 
since under that section the partition is to be effected by the Collector, Had 
such a decree not been regarded as preliminary, the words ‘in any case not 
provided for by section 54’ in the above rule would be superfluous. The Legis- p 
lature probably used these words in the view that a decree passed under O. XX, 
r. 18(1), is in its nature preliminary. Me 
A final decree, unless it is merely declaratory, ought to be- capable of.-éxecu- 
/ ‘ : a s 
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tion, and for that purpose it must direct the judgment-debtor to do or not to 
do some act. In a partition suit what the plaintiff claims is not a mere decla- 
ration of his share in the joint property but its actual division and recovery of 
possession of the share allotted to him. Until such division is effected, recovery 
of possession is not possible and till then the decree merely declaring the shares 
and directing a division by the Collector should be taken to be only preliminary. 
Execution follows only upon the judgment debtor’s failure to comply with the 
direction given by the Court and in the absence of such a direction to the judg- 
ment debtor, it is difficult to look upon the decree as final. He must be given 
an opportunity to obey the decree without its being executed against him. This 
opportunity he will not get so long as the decree is only preliminary. A decree 
under 0. XX, r. 18(1), does not direct the judgment-debtor to obey it. But 
it declares the shares of the different sharers and directs the partition to be 
made by the Collector. It is only after such partition is made by the Collecter 
that the judgment-debtor can be said to be called upon to put. the decree-holder 
in possession of the share allotted to him. It is only at that gtage that the 
decree can be regarded as having become final and capable of execution. 

The view that a decree under O. XX, r. 18(1), is a preliminary decfee gets 
pad and prop from the instructions given in the Civil Manual issued by the 
Bombay High Court for the guidance of civil Courts. In r. 1 of Chap. XII of 
the first Volume, it is laid down as follows :— - 

“Suits in which, after preliminary decrees are passed, further action for final decrees 
is to be taken forthwith by the Court suo motu without any application from a party [e.g., 
decrees under rules 12(b), 13, 15, 16 and 18(2) of Order XX, of the Civil Procedure Code], 
should be treated as pending and shown as such in the Monthly Returns. The records of 
such suits should be retained in the original Court until final decrees are passed therein. 

Suits in which, after preliminary decrees are passed, subsequent proceedings for passing 
final decrees do not arise as a matter of course [eg., decrees under rules 12(c) and 18(1) 
of Order XX and rules 2 to 8 of Order XXXIV of the Civil Procedure Code], should be 
treated as disposed of and shown as such in the Monthly Returns. The records of these 
suits should be forwarded to the Record-keeper of the District Court together with the 
records of other suits decided during the previous month and may be called for when sub- 
sequently required. The number of suits in which preliminary but not final decrees have 
been passed and which are entered in column 12 of the Monthly Return of Original Civil 
work as disposed of, or in columns 6 and 5 of that Return as pending, should be shown in 
the remarks column of the Return. The number of suits shown as disposed of under the 
second head, but revived and proceeded with later to the final stage, should also be shown 
in the remarks column.” 


Preliminary decrees are divided in two classes (1) those in which further 
action for final decrees is to be taken forthwith by the Courts sua motu without 
any application from a party, and (2) those in which subsequent proceedings 
for passing final decrees do not arise as a matter of course. The former are 
directed to be treated as pending and shown as such in the monthly returns and 
the records of such suits are to be retained in the original Court until final de- 
crees are passed therein whereas the latter are to be treated as disposed of and 
shown as such in the Monthly Returns and the records should be forwarded to 
the Record-Keeper of the District Court and may be called for when subse- 
quently required. A partition decree under O. XX, r. 18(2), is included in 
the former class of preliminary decrees and a partition decree under O. XX, 
r. 18(1) is included in the latter class, but it is to be noted that both these de- 
crees are designated as preliminary decrees. These instructions are being fol- 
lowedgever since the Civil Procedure Code was enacted and a partition-decree 
whether under sub-r. (1) or sub-r. (2) is classed as a preliminary decree. 

By way of epilogue it may be said that the decree contemplated by O. XX, 
r. 18(1), of the Civil Procedure Code in respect of an estate assessed to the 
payment of revenue should be classified as a preliminary decree and that the 
argument that such a decree must be. held to be a final decree hardly merits 
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ARE CONTINGENT CONTRACTS CONTRACTS OR NOT? 


The principles which govern contingent contracts or conditional contracts as 
they are referred to in common law are so well-settled and free from ambiguities 
that though it cannot be said that the last word has been sgaid on them, hardly 
anything in the nature of a landslide modification in them could have been fore- 
seen till the decision of the Bombay High Court in Jethalal Thakkar v. R. N. 
Kapur.’ The conclusion to which the division bench of the Bombay High Court 
has come is that contingent contracts are no contracts at all at the time of the 
entering into of such contracts but that they come into existence on the materiali- 
sation of the contingency envisaged. It is submitted with respect that such a 
far-reaching conclsion is warranted neither under the Indian Contract Act nor 
under the common law. 

, Before a detailed analysis is undertaken of the decision it is proposed to dis- 

tinguish between what are sometimes loosely called conditional contracts on the 
one hand and contingent contracts or conditional contracts (proper) on the 
other and to ‘recapitulate the most important principles underlying the latter. 

T'wo® principles of law which run like a golden thread through the Indian 
Contract Act and the common law are that (1) a contract can come into exis- 
tence only if a proposal is accepted by the promisee absolutely and unqualifiedly 
and (2) conversely, if a proposal is once accepted absolutely and unqualifiedly, 
a concluded irrevocable contract comes into existence which can only be varied 
by a novation. 

‘ It, therefore, follows from the first proposition that if a promisee accepts the 

proposal subject to a condition, it amounts in law to no acceptance at all but 
only a counter-proposal, without a concluded contract having been brought into 
existence. A typical example of such an acceptance is when a proposal is ac- 
cepted by the promisee subject to ‘a formal contract being prepared’ (Winn 
v. Bull), If, however, the parties do later on enter into a written formal con- 
tract as had been envisaged in the qualified acceptance of the proposal by the pro- 
misee, it is sometimes loosely spoken of as if the qualified acceptance at first 
ushered in a contract called conditional contract which ripened into a perfect 
contract on the execution of the written agreement. We must, therefore, hold 
fast to this that either a contract comes into existence at the moment of the 
unqualified and absolute acceptance of a proposal or it never comes into existence 
at all. Hither there is a contract or there is no contract. 

It follows from the second proposition that if a proposal itself contains a 
condition, on the fulfilment of which the obligations of the parties are to arise, 
and such a proposal is accepted absolutely and unqualifiedly by the promisee, 
an irrevocable contract is concluded. This then is the most important and dis- 
tinctive characteristic of contingent contracts or conditional contracts (proper) 
as they are called in common law viz. the unqualified and absolute acceptance 
of a proposal itself containing a conditional promise. The difference between 
what is loosely called a conditional contract and a true contingent contract will 
now be obvious. In the former there is a qualified acceptance, subject to a 
condition, of the proposal; in the latter there is an absolute and unqualified ac- 
ceptance of the proposal itself containing a contingent promise. In the former 
case therefore there is no contract at all, not even the semblance of a contract; 
in the latter case there is a firm concluded contract. To illustrate it by a con- 
crete example, let us consider illustration (b) to s. 32 of the Indian Contract 
Act with only a slight modification and analyse it in the light of the above dis- 
cussion. A and B enter into a contract whereby A agrees to sell a horse to B 
for Rs. 1000, if C to whom the horse has been offered refuses to buy ®t. On 
breaking up this contract into its component proposal and acceptance we get 
the following result. A proposes to B ‘‘T have a horse, I have offered it to C fo 
sale. If C refuses my offer I am prepared to sell it to you for Rs. 1000. Are you e 
prepared to buy the horse for Rs. 1000 if C refuses my offer’? B accepts it 
by saying ‘Yes, I am’’. 2 

1 (1955) 57 Bom. L. R. 1051. 2 (1877) 7 Ch. D. 29. 
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The aforesaid conclusions are further supported by ss. 31, 32, 33 and 35 of 
the Indian Contract Act. 

Section 31. A “contingent contract” is a contract to do or not to do something, if some 
event, collateral to such contract, does or does not happen. 

Section 32. Contingent contracts to do or not to do anything if an uncertain future 
event happens cannot be enforced by law unless and until that event has happened. 

If the event becomes impossible, such contracts become void. 

Section 33. Contingent contracts to do or not to do anything if an uncertain future 
event does not happen can be enforced when the happening of that event becomes im- 
possible, and not before. 

Section 35. Contingent contracts to do or not to do anything if a specified uncertain 
event happens within a fixed time become void if, at the expiration of the time fixed, such 
event has not happened, or if, before the time fixed, such event becomes impossible. 

Contingent contracts to do or not to do anything if a specified uncertain event does sot 
happen within a fixed time may be enforced by law when the time fixed has expired and 
such event has not happened or, before the time fixed has expired, if it @ecomes certain 
that such event will not happen. ~ ‘ 

Now it is clear from the very definition of a contingent contract in s. 31 that a 
contingent contract comes into existence at the very moment of the acceptance 
of a proposal. Further ss, 32, 33 and 35 lay down the circumstances under 
which contingent contracts become enforceable at law, thereby clearly implying 
that only the performance of a contingent contract is kept in abeyance and not 
that the formation itself of the contract is kept in abeyance. Finally, 
ss. 32 and 35 lay down the circumstances under which such contracts ‘become’ 
void, thereby once more clearly implying that till the circumstances occur which 
make contingent contracts void, they continue to be valid concluded contracts 
but only they cease to be enforceable on the happening of those events. 
Thus in the illustration cited in the earlier paragraph the obligation of B to 
buy the horse does not arise till C ‘refuses the offer of A to buy the horse, 
but if C accepts the offer of A to buy the horse, the contract between A and B 
becomes void i.e. unenforceable at law. It is not as if the contract had not 
come into being at all or that the contract was to come into being on C’s refusal 
to purchase the horse. i 

Now what are the implications of a contingent contract? Stated briefly, it is 
a contract just like any other ordinary contract but differing from it in this 
respect that unlike an ordinary contract the obligations of the parties to per- 
form their respective promises do not arise till the contingency contemplated 
under the contract has materialised. But what has to be borne in mind is that 
once the contingency has materialised ‘the contract for all purposes rests on 
the same footing as if it had been made positively and without reference to any 
contingency’ (The Regent’s Canal Company v. Ware?), or what is the same 
thing, en the materialisation of the contingency, the contract will be deemed to 
have been a contract which was to be performed after a lapse of time equal to 
the length of time taken by the contingency to materialise. 

Bearing in mind the above discussion let us now examiné the facts of Jethalal 
Thakkar v. R. N. Kapur. Shortly stated they are that one R. N. Kapur (defen- 
dant) and J. R. Pillani were the directors of the International Bank of India 
Ltd. Prior to March 19, 1948, an application was made by certain shareholders of 
the said bank to the District Court at Ahmedabad for sanctioning alteration of 
the: Memorandum of Association with a view to converting. the bank into a 
finance and investment corporation. While the application was pending before 
the CBurt the defendant approached one Jethalal C. Thakkar (plaintiff) who 
held one thousand ordinary shares of the bank and requested him to co-operate 

è with J. R. Pillani in getting the bank converted into a finance and investment 
e corporation. On March 19, 1948, an agreement was arrived at between the plain- 
tiff and the defendant which was recorded by the defendant in the letter of even 
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NOL. LVL] JOURNAL. z 135 


date: addressed by him to the plaintiff. The said letter ran thus :— 

“In view of the assurance you have given me to co-operate with Mr. J. R. Pillani with 
regard to the conversion of the International Bank of India Ltd. into a Finance Corporation, 
I hereby give you the undertaking to sell off for you 1000 (One thousand only) ordinary 

shares of the bank at a price of Rs. 50 per share within 12 months from the date the bank 
_is so converted into a Finance Corporation and if at the end of 12 months I have not been 
able to sell off the same for you, I myself will take delivery of the 1000 shares and pay you 
myself for the same the sum of Rs. 50,000 (Rupees Fifty Thousand only) without interest.” 

The case of the plaintiff was that he co-operated with Pillani and the defen- 
dant as a result of which the bank was converted into ‘Vasant Investment Cor- 
poration’ on August 11, 1948, and that the defendant failed to procure the sale 
of the said 1000 shares held by the plaintiff, by August 11, 1949, and became 
himself liable to purchase them for Rs. 50,000. As the defendant failed to buy 
the shares from the plaintiff the latter filed a suit to recover Rs 30,000 as damages 
alleged to have been suffered by him by reason of the breach of contract by the 
defendant. ‘Phe defendant inter alia contended that the contract was void as 
it offended against s. 6 of the Bombay Securities Contracts Control Act, 19265. 
His Lordship Tendolkar J. upheld the contention of the defendant and dismissed 
the suit. In appeal their Lordships Chagla C. J. and Desai J. reversed the de- 
cision of Tendolkar J. and remanded the suit for trial of the other issues. 

Their Lordships begin the material part of judgment with these words 
(p. 1054) : 

“ _.A clear distinction must be borne in mind between a case where there is a present 
obligation under a contract and the performance is postponed to a later date, and a case 
where there is no present obligation at all and the obligation arises by reason of some 
condition being complied with or some contingency occurring. 

The contract before us falls into the second category.” 

No one will dispute that there is a distinction between the two cases but this 
distinction alone is not sufficient to remove the latter class of contracts viz. con- 
tingent contracts from the category of contracts themselves. In both the cases 
there are valid existing contracts; only in the former case as the performance cf 
the obligation is merely postponed to a later date, on the due date the obligation 
will have to be performed by the party bound by it while in the latter case as 
the obligation is to arise on the fulfilment of a contingency the contract will 
become either enforceable or become void depending upon whether or not tha 
contingency materialises. Also, we have already seen but it is necessary tc 
repeat that once a contingency materialises, the contract rests on the same foot- 
ing, as if it had been made positively and without reference to any contingency 
ie. on the materialisation of a contingency the contract will be deemed to have 
been a contract which was to be performed after a lapse of time equal to the 
length of time taken by the contingency to materialise. 
Their Lordships then observe as follows in their judgment (p. 1054): 

“The question therefore is whether when there is no present obligation at the date 

of the contract to purchase or sell shares, can it be said that this is a contract for the pur- 
chase or sale of shares which comes within the mischief of the Act? A very simple test 
that can be applied to the contract is this. Can it be said that on March 19, 1948, there was 
a contract of purchase or sale of shares? If one were to put that question the answer is 
obvious. There was no such contract. In fact it could not even be said on March 19, 1948, 
that there ever would be such a contract.” 
Now how can it be said that there was no contract for the sale or purchase of 
shares on March 19, 1948? To arrive at the proper answer, we must find out 
if it is a ease of a conditional contract loosely called or a true contingegt con- 
tract.. We must, therefore, follow the usual method of breaking up the con- 
.tract into its component proposal and acceptance. On such breaking up of the. 
contract we find the proposal from the defendant to the plaintiff to emanate as 
follows :— 

“Tf you co-operate with Mr. Pillani and bring about the conversion of the Bank into a 
finance corporation, I promise to buy from you one thousand shares at the end of 12 months 
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from the date of the conversion at Rs. 50 each provided that in the meantime I have not 
succeeded in finding a buyer or buyers for you at the same price. Are you agreeable to 
it?” 

The plaintiff says ‘‘Yes, I am agreeable”. The language of the document is 
advisedly changed to bring into sharper focus the real characteristic of the 
agreement without doing any injury to the spirit of the document. It is, there- 
fore, clear that in this case there was a proposal containing a conditional pro- 
mise which was accepted absolutely and unqualifiedly by the plaintiff and 
hence a concluded contingent contract was brought into existence on March 19, 
1948. It is, therefore, difficult to say that there was no contract for sale or 
purchase of shares on March 19, 1948. It is submitted that there was a con- 
tract on March 19, 1948, for sale or putchase of shares but the obligation to 
purchase them was not to arise till the failure of the defendant to procure the 
sale of the said shares within 12 months of the conversion of the said bdnk 
into a finance corporation. Their Lordships have equated the arising of the 
obligation of the defendant to purchase the shares with the fommation of the 
contract itself as is evident from what follows in the judgment :—‘‘Whether 
there would be such a contract or not would depend entirely on what 
happened at the end of the year.” Hence, their Lordships are driven to 
the following conclusion ‘‘If the defendant succeeded in getting the plaintiff’s 
shares sold there would be no such contract’. It is submitted that in such 
an event, the contract which was a contingent contract would become void 
on account of the contingency viz. failure to sell the 1000 shares within the sti- 
pulated period not materialising. 

Their Lordships proceeding further in their judgment observe as follows :— 
‘Therefore the intention of the parties was that there was to be a contract for 
the purchase or sale of shares on the occurring of a contingency.’’ Once again 
according to their Lordships one of the determinants of the existence of a contin- 
gent contract is the existence of a perfected obligation or obligations. The 
intention of the parties was not that there was to be a contract for the pur- 
chase or sale of shares on the occurring of a contingency but that the obligation 
to purchase the shares was to arise on the occurring of the contingency and 
moreover we have already discussed that a contract either comes into existence 
or it does not and no contract can come into existence merely on the occurring 
of a contingency. Finally their Lordships rely on the now almost classic pas- 
sage on conditional contract in ‘‘Salmond and Williams on Contracts’’, 2nd 
edn., p. 53, to support their aforesaid conclusions. 

“What, then does the expression conditional obligation really mean? The true answer 
would seem to be that a conditional obligation is not in truth a real obligation at all, it is 
merely the chance or possibility or potentiality of ‘an obligation. The only real obligations 
are those which are absolute. But the chance or possibility or pontentiality of an obligation 
is itself called an obligation by way of anticipation or prolepsis, and is distinguished from a 
genuine or absolute obligation by the qualifying epithet ‘conditional’. A conditional obliga- 
tion, in other words, is a quasi-obligation consisting in the chance or possibility that a real 
obligation may already exist or may come into existence in the future. The fulfilment of 
the condition is the transformation of this potentiality into actuality. Conversely, the failure 
of the condition is the failure of this chance to become a fact.” 


Now this passage only says what it means viz. that at the time of the for- 
mation of the contract, the obligations of the parties are only potential which 
are transformed into actuality on the materialisation of the contingency and 
that is what the characteristic of a contingent contract is. But it is certainly 
a farecry from the doctrine that a contract itself comes into existence on the 
materialisation of a contingency. The passage nowhere supports their Lord- 
ships in their conclusion that a contract can come into existence only when 
there are absolute obligations on both sides in the proposal and acceptance. 
According to their Lordships there can be no true contract if there are condi- 
tional obligations on either or both sides, which, it is submitted, cannot be 
gathered from the above passage. we ag 2 
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It is, therefore, difficult to accept the position that on March 19, 1948, there 
was no contract for the sale or purchase of shares and that the contract came 
into existence only on August 12, 1949, on the materialisation of the contin- 
gency viz. the failure of the defendant to procure the sale of the said 1000 
shares. 

The only short point that now remains to be considered is if in fact there 
was a contract on March 19, 1948, for the purchase or sale of shares but that 
the obligations of the defendant to buy the shares did not arise till August 12, 
1949, such a contract would be void under the Bombay Securities Contracts Con- 
trol Act, 1925. The relevant provisions in the Act are ss. 3(4) and 6. 
Section 3(4) defines ‘‘ready delivery contract” as a contract for the purchase 
or sale of securities*for performance of which no time is specified and which 
is to be performed immediately or within a reasonable time. Section 6 de- 
claves every contract for the purchase or sale of securities other than a ready 
delivery contract void unless entered into subject to certain conditions. In this 
ease of course ghe said conditions are not present so the only question is whe- 
ther the contract of March 19, 1948, for sale or purchase of shares was the 
one in which no time was specified and was the one which was to be performed 
immediately or within a reasonable time. Now we have already seen but we 
repeat that once the contingency materialises, the contract stands on the same 
footing as if the contract was to be performed after a lapse of time equal to 
the time taken by the contingency to materialise. It is, therefore, clear that 
such a contract was not to be performed immediately or within a reasonable 
time but on the materialisation of the contingency i.e. after a lapse of time and 
hence it would be clearly hit by s. 6 of the Act and be void. 

In fairness it must be conceded that the framers of the Bombay Securities 
Contracts Control Act, 1925, had perhaps never intended the prohibition in 
the’ Act to apply to such a species of contract. Hence, one would have ignored 
even the serious inroad made into the basis of contingent contracts, if its con- 
sequences were merely to be confined to such special legislations as the Bombay 
Securities Contracts Control Act. But unfortunately the echoes of this inroad 
are likely to burst the bounds of such special laws and reverberate far and 
wide. To take a concrete illustration, if a contingent contract is not to come 
into existence till the materialisation of the contingency, the parties will always 
be at liberty to resile from the contract before the contingency materialises, a 
prospect which can hardly be viewed with complacency by the advocates of the 
sanctity of precedents. 

Narssa R. DALAL 


GLEANINGS 


A Drsorperuy ‘‘Pracr’’ 


Ir is a rule of construction that general words following specific words are 
limited to things ejusdem generis with those before enumerated. A well-known 
example of the application of this rule is Powell v, Kempton Park Racecowrse 
Co. ([1899] A.C. 143) in which the question was whether Tattersall’s ring on a 
racecourse was a “‘place’’ within s. 1 of the Betting Act, 1853, which prohibited 
the keeping of a ‘‘house, office, room or other place’’ for betting with persons re- 
sorting thereto. The House of Lords, by a majority, held that the ejusdem 
generts rule applied, and that the words ‘‘or other place’’ meant a place similar 
to a ‘‘house, office or room’’. A cognate problem arose in Culley v. Harvéson 
([1956] 2 All E.R. 254). A competition known as a motor-cycle scramble was 
held in a large park on a Sunday. The course on which the competitors rode 
was roped off, and members of the public who purchased tickets were admitted 
to the parts of the park adjoining the course. In due course the managers of 
the competition were charged with an offence against s. 1 of the Sunday Obser- 
vance Act, 1780, under which ‘‘any house, room or other place’’ used on a Sunday 
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for public. entertainment to which persons are admitted by the payment of 
. money, is deemed to be ‘‘a disorderly house or place’’. The contention that the 
words ‘‘other place’’ should be construed ejusdem generis with-‘‘any house, 
room’’ and, consequently, that the park was not a ‘‘place’’ within s. 1 of the 
Act of 1780 did not commend itself to the Divisional Court, Donovan, J., observ- 
ing that “‘if the house and room comprise a genus...it is difficult to think what 
. species of that genus are connoted by the words ‘or other place’. which would 
not itself be a house or room’’. Perhaps an answer to this question can be found 
in Kempton Park Racecourse Co, case. ‘‘It is not very obseure’’, Lord Hals- 
bury, L.C., said (at p. 162), ‘‘why the legislature has used so many words to 
express its meaning...the legislature of course had to provide for the place 
net fulfilling the legal meaning of a house; so follow the ‘words ‘office, room or 
other place’ ?’—L. J. 


Non-LIABILITY OF AN INNEEEPER FOR DAMAGE 


Doubts have been expressed whether the strict liability of ùn innkeeper ex- 
tends to damage to goods received into his care from his guests, as distinct from 
loss of those goods. Finnemore, J., has now ruled at Exeter Assizes in the case of 
Williams v. Owen ([1956] 1 All E.R. 104) that, while there is an absolute Liability 
on an innkeeper to preserve the goods of his guests from loss by theft this does 
not extend to ‘‘loss’’ by injury. In that case a fire broke out in the garage of 
an inn, severely damaging cars therein. A guest at the inn claimed damages 
from the innkeeper in respect of the injury to his car, which had been ruined 
by the fire. There was held to be no evidence of negligence by the innkeeper 
or hw servants, and the action for damages failed. 

This ruling is at variance with the view put forward in the Second. Report 
of the Law Reform Committee on ‘‘Innkeepers’ Liability for Property of Tra- 
vellers, Guests and Residents” (1954, Cmd. 9161) and with one of the reforms 
proposed in a Bill presented in the last Parliament. This Bill, the Hotel Pro- 
prietors (Liabilities and Rights) Bill was not proceeded with before the dis- 
solution of Parliament but a Bill similarly entitled has been presented in the 
present Parliament. Presumably this Bill, like that of last year, is intended 
to carry into effect the various recommendations of the Law Reform Committee. 
The Committee reported (at p. 5): ‘‘In the absence of any clear decision to 
the contrary, we think that the wording of s. 1 of the Act of 1863-may well be 
sufficient to justify the view that an innkeeper is in law under the same strict 
liability for damage to goods as he undoubtedly is in the case of their loss, but 
the matter is not free from doubt”. , 

In Williams v. Owen no argument drawn from the wording of s. 1 of the 
Innkeepers’ Liability Act, 1863, was apparently put before the Judge. The sec- 
tion provides that an innkeeper shall not be liable for ‘‘the loss of or injury to 
any goods’? (italics inserted) to a greater amount than £30 unless certain con- 
ditions are observed. The argument is that Parliament has impliedly recog- 
nized that the common law liability of an innkeeper does cover damage or 1n- 
jury. Two reasons are, however, advanced in the article previously referred 
to for not drawing such an inference from the statutory words. These reasons 
do not seem to have appealed to the Law Reform Committee. At least thay do 
not refer to any possible explanation of the wording of s. 1 other than the one 
they suggest. At p. 7 of the Report the following recommendation 1s made: 
‘(We do not think that any logical distinction can be drawn between the’ loss of 
geds and damage to them, and in our view it should be made clear by declaratory 
legislation that the innkeeper’s liability is the same in both cases. This will in 
practice make little difference to hotel keepers as the normal insurance policy ex- 
tends to cover damage as well as loss’’. It would make a considerable difference 
in practice to insurance companies, including the company which may have in- 
sured the defendant in Wiliams v. Owen in whose hotel four other cars, in ad- 
dition to the plaintiff’s, were destroyed’ by the fire. Even if if could be assumed 
that all inns are insured against common law risks (and many small establish- 
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ments which may or may not have bothered to insure in. this way are inns at 
common law) that fact seems no justification for a statutory change in the law. 
The fact that a successful plaintiff is insured is not a reason for a reduction in 
the damages which he will recover for a tort, still less does it seem a satisfactory 
reason for extending the tortious liability of the defendant to say that he would 
be insured. i 

It is difficult to follow the Committee’s line of thought in suggesting that no 
‘logical distinction’’ can be drawn between liability for loss of goods and for 
damage to them. It appears from the reasoning of Coke himself in the leading 
case on innkeepers’ liability (Calye’s Case (1584) 8 Co. Rep. 32a) that the 
Justification for imposing strict liability on innkeepers was the danger of their 
conspiring with thievés to steal travellers’ goods. ‘‘Logic’’ would not seem to 
dictate that such exceptional liability should extend further to cover damage. 
The Strict liability of a common carrier does undoubtedly extend to damage as 
well as to loss, but logic does not require us to say that an exceptional liability 
imposed on one elass of person should be in all respects the same as an excep- 
tional liabjlity imposed, for a different and narrower reason, on another class 
of persons. 

Finnemore, J., in Walliams v. Owen did not feel compelled by logic, any more 
than by the precedents, to treat damage in the same way as loss. He said (at 
p. 107): ‘‘To say to an innkeeper: ‘You are placed in this special position 
by keeping an inn. You have the responsibility of accepting travellers and 
their goods, and, moreover, you have the responsibility of seeing that those goods 
are not stolen’ is a very different thing from saying: ‘If you keep an inn, not 
only must you provide accommodation and meals for the traveller, not only must 
you receive his goods and see that they are not stolen ; but you must also see that 
those goods are not injured, and if they become injured, whether or not it is your 
. fault or the fault of anyone for whom you are responsible, you will be held to 
be liable’. The Courts of today would, I think, hesitate to extend what is, 
after all, an anomalous position, by placing on innkeepers a greater degree of 
liability than that which has been established in the books’’. Not finding any- 
thing further established and being impressed by the reasoning in Winkworth 
v. Raven ({1931] 1 K.B. 652), Finnemore, J., held the defendant not liable for 
the damage in question. 

It was argued for the plaintiff—though not, it appeared, with very much con- 
vietion—that as the car was reduced to a state in which it was quite valueless 
and, what is sometimes called in insurance cases ‘‘a total loss’’, it was, in any 
event, not merely a car which was injured, but a car which was lost. Finne- 
more, J., did not think that that could be right. He was sure that that was not 
what the word ‘‘loss’’ meant in its application to the liabiktties of an innkeeper, 
nor could it in any ordinary sense'of the English word be said to be ‘‘lost’’. 
The car was still existing after the fire, he did not say ‘‘as large as lifo’’, but 
identifiable, although no longer of any value as a motor-car. 

The Hotel Proprietors (Liabilities and Rights) Bul proposes by cl. 1(2) to 
amend the law in this way: ‘‘The proprietor of a hotel shall, as an innkeeper, 
be under the like liability, if any, to make good to any guest of his any damage 
to property brought to the hotel as he would be under to make good the loss 
thereof’’. It may be said that there is little need for such a clause, for the pro- 
blem has now been solved by the judiciary. Finnemore, J., has dealt with the 
problem without feeling bound by law or logic to solve it in the way proposed 
by the promoters of the Bill and the Law Reform Committee —Z. J. 


SERVANT’s OBLIGATION To InpEMNIFY MASTER 


Tre recent decision of a divided Court of Appeal in Romford Ice & Cold 
Storage Co., Lid. v. Lister ((1955] 3 All E.R. 460) is of the greatest importance 
on the topie of indemnity against liability in tort. The exact problem in that 
ease arose first in Jones v. Manchester Corporation ([1952] 2 AN E.R. 125). 
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But as a result of the finding of negligence on the part of the hospital in that 
case the problem was left unsettled. In both those cases Denning, L.J., gave it 
as his opinion that a servant was under no obligation at common law to indem- 
nify his master if the latter had to pay damages to a third person who had been 
Injured as a result of tortious conduct on the part of the servant. Any indem- 
nity to ‘which the master was entitled was a matter for the discretion of the 
Court acting in accordance with the powers granted by the Law Reform 
(Married Women and Tortfeasors) Act, 1935. In the Jones case, however, Hod- 
son, L.J. (who was delivering a dissenting judgment), thought that by acting 
negligently a servant was in breach of an implied term of his contract of employ- 
ment and could therefore be made to indemnify his master for the damage flowing 
therefrom. This was also the view of Finnemore, J., in Semtex, Ltd. v. Gladstone 
( [1954] 2 All E.R. 206). Despite the argument of Denning, L.J., in the Iaster 
case that a servant simply agreed to do his best and did not warrant that he 
would at all times act reasonably, the majority of the Court of Appeal accepted 
the views of Hodson, L.J., and Finnemore, J., and decided that the servant was 
hable at common law. ° 

Both these cases involved negligence. But in a case which arose out of the 
commission of a trespass the Supreme Court of New South Wales anticipated 
the decision in the Lister case. The case in question was Davenport v. Com- 
missioner for Railways, Cuthbert Third Party [(1953) 53 S.R. (N.S.W.) 552]. 
The plaintiff had been assaulted by C., a porter in the employment of the Com- 
missioner. At the trial a verdict was found for the plaintiff, but the trial Judge 
held that liability should be imposed on the Commissioner only, and refused 
to make any order against C., the third party. The Commissioner appealed 
and the Supreme Court held that the entire amount of damages should be paid 
by the porter. 

Street, C.J., was content to base his conclusion to that effect upon the ap- 
plication of the relevant legislation as decided in Ryan v. Fildes ({1938] 3 AU. 
E.R. 517); he was unwilling to discuss general principles. Owen and Herron, 
JJ., dealt, however, with the wider issue of contribution between master and 
servant at common law and under the New South Wales Law Reform (Miscel- 
laneous Provisions) Act, 1946, which corresponds to the English Act of 1935. 

Owen, J., thought that at common law an employer or principal if guilty of 
no wrongdoing, and vicariously liable for the wrong done by his servant or 
agent in breach of the contract of service or agency, had a right of indemnity. 
The only cases in which no such right of indemnity arose were under the rule 
in Merryweather v. Nizan ((1799) 8 Term Rep. 186), i.e., where the master or 
principal was himself guilty of a tort, and was himself a joint tortfeasor; where 
the master’s or principal’s liability was not truly vicarious but was primary 
and direct [cf. Romer, L.J., in Romford Ice & Cold Storage Co., Ltd. v. Taster 
(1955) 3 All E.R., at p. 478]. In His Honour’s words the Acts allowing for 
indemnity or contribution were designed ‘‘to extend the right of one joint tort- 
feasor to be indemnified by another’’ [(1953) 53 S.R. (N.S.W.) at p. 557 (italics 
supplied) ]. i 

Herron, J., quoted from Lord Herschell, L.C., in Palmer v. Wick and Pulteney- 
town Steam Shipping Co. [(1894) A.C., at p. 324 (citing Best, L.J., in Adamson 
y. Jarvis ( (1827) 4 Bing. 66] to the effect that ‘‘the rule that wrongdoers cannot 
bave redress or contribution against each other is confined to cases where the 
person seeking redress must be presumed to have known that he was doing an 
unlawful act’. His Honour then went on to state the law relating to master 
a@d servant thus: ‘‘A servant has a duty faithfully and truly to discharge his 
duties under the contract and may be sued by his master if by his negligence, 
fraud, or other wrongful act, damage is caused to his master’s business or pro- 
perty, although in such case he is liable only if he has been at least guilty of 
negligence. The servant must indemnify the master against his wrongful acts 
for which the master has been made liable. This follows as a natural conse- 
quence from the relation of master and servant’? ((1953) 58 S.R. (N.S.W.) at 
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Herron, J., also excepted from the operation of this principle cases where the 
master was a conscious party to the wrongdoing. In them there could be no 
common law claim for indemnity. But the learned Judge thought that it was 
arguable whether in such cases there would be a statutory right to contribution, 
ae the wrongful act of the servant was deemed to be the wrongful act of the 
master. 

The only suggestion that contribution would be excluded in such cases Was 
made by Tucker, J. in Ryan v. Fildes ([1938] 3 All E.R. 517, at p. 526), where 
he said that he was prepared to believe that there might be cases in which a 
master could not sue his servaut for an indemnity. Both Owen, J., and Her- 
ron, J., thought that Tucker, J., had in mind the case of a master himself acting 
wrongfully. With all respect, however, there seems little justification for 
excluding from the statute’s operation master and servant cases where both 
have acted wrongfully. To do so would be to render the Act abortive since it 
was designed to remove the qualification laid down in M erryweather v. Nizan. 
What could be say, however, is that since under this Act the right to indemnity 
or contribution is not absolute but depends upon the exercise of a judicial dis- 
cretion, thé Courts can deprive a master of a remedy against his servant (or 
restrict. its scope), where to allow complete indemnity or partial contribution 
would be, what Romer, L.J., called in a slightly different context in the Lister 
case, “ʻa flaw in our law, and against natural justice”. Such eases would occur 
where the master himself had acted wrongfully. ° 

One submission can be made on this point. If it is incorrect to construe the 
statute as enacting definitely that there are cases when a master cannot recover 
anything from his servant, it is unsatisfactory for an innocent master to be able 
always to sue his servant. This is shown in the Lister case where the master’s 
insurance company was really the plaintiff suing for indemnity. The difficulty 
has arisen because the 1935 Act did not abolish the common law rules about 
indemnity and contribution but enlarged their scope. What should have been 
done (and perhaps was thought to have been done) was to substitute a statutory 
judicial discretion in this matter for an absolute common law right. That way 
eases like Davenport v. Commissioner for Ratlways could still be decided as 
they were, while cases like Romford Ice & Cold Storage Co., Lid. v. Laster, in 
which the servant was not intentionally wrongful (as C. has been in the Austra- 
lian case), could be decided in a more equitable way, without throwing the en- 
tire burden of liability onto an impecunious or comparatively poor servant.—L.J. 


INTESTACY: MURDER OF DECEASED 


“No system of jurisprudence’’, Fry, L.J., said in Cleaver v. Mutual Reserve 
Fund Iafe Association ([1892] 1 Q.B., at p. 156), ‘can with reason include 
amongst the rights which it enforces rights directly resulting to the person 
asserting them from the crime of that person’’. This statement best explains, 
perhaps, the ratio underlying the rule, which is based on public policy, that a 
person who is guilty of the murder or manslaughter of a testator cannot claim 
to take under the testator’s will. There appears to be some conflict of opinion 
whether the rule applies also in the case of an interest arising under the intestacy 
of deceased. Joyce, J., in Re Houghton ([1915] 2 Ch., at p. 177) took the 
view that the rule as to public policy could not contravene the positive provi- 
sions of statute law, but in Re Sigworth ([1935] 2 Ch. 89) Clauson, J., held 
that a murderer was precluded from taking any benefit under his victim’s 
intestacy, and the same view was taken by Vaisey, J., in the recent case of &e 
Callaway ({1956] 2 All E.R. 451). It is at this stage that the real difficulties 
begin. If, for the purposes of intestate succession, the name of the wrongdoer 
is to be treated as ‘‘struck out’’, the consequence may be either that the persons 
are let in who, once the wrongdoer’s interest has been excluded, would be entitl- 
ed to take that interest under the Administration of Estates Act, 1925, or the 
forfeited interest 4s one to which. nobody is entitled -and therefore goes to the 
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Crown as bona vecantia. In Re Callaway, C., the testatrix, by her will, gave 
the whole of her estate to her daughter S. The daughter feloniously killed the 
testatrix and then committed suicide. Under the rule referred to above, 8. was 
thus precluded from taking any benefit under the will. The persons prima 
facie entitled by virtue of s. 46(1) of the Act of 1925 on the intestacy of C. 
were S. and a son of C. Vaisey, J., felt constrained to hold that the son must 
be treated as being the only member of the class of C.’s issue, since 8. was wholly 
disqualified and could thus not be counted as a member of that class at all, and 
the son was, therefore, entitled to the whole estate. The learned Judge indi- 
cated, however, how, in the absence of authority, he would have desired to deal 
with the matter, either on the footing that the application of the rule merely 
involved the transfer to the Crown of the interest of S. under the will of C. 
with the result that the transfer excluded altogether any rights arising under 
an intestacy, or, if the Act of 1925 came into operation, on the basis that the 
moiety of S. was undisposed of and passed to the Crown as bona vacantia, the 
son taking only the other moiety. Of the three possible solutipns none appears 
to be wholly satisfactory, perhaps because this is one of those rare cases in which 
there are no merits to be weighed.—L.J. sf 


Pornt oF No RETURN 


Sime Ernest Gowers, in his book The Complete Plain Words, discoursed on 
the necessity for absolute accuracy of meaning in legal documents, and cited 
the words first used by Dr. Glanville Williams: ‘‘Each text was once drawn 
up by someone who presumably meant something by it; but once the document 
has left its author’s hands it is the document that matters, not any unexpressed 
meaning that still remains in the author’s mind. For the lawyer the words of 
the document are authoritative as words and there is no possibility of obtaining 
further information from the author, either because the author is dead or 
because of the rules of evidence precluding reference to him”. This warning 
went unheeded by the defendants in Sidney Bolsom Investment Trust, Lid. v. 
E. Karmios & Co. (London), Lid, ({1956] 1 All E.R. 586). The decision turn- 
ed on various points, but the material one here was the meaning of a request 
made by the defendants, under s. 26(1) of the Landlord and Tenant Act, 1954, 
of the plaintiffs for the grant of a new tenancy of business premises. The defen- 
dants held the remnant of a lease for seven years, and their request ran as fol- 
lows: ‘‘Our proposal as to the rent to be payable under the new tenancy and 
- as to the other terms of the new tenancy are an annual rent of £200 per annum 
upon the terms of the current tenancy as set out in the lease... >” In fact, the 
defendants intended to ask for a lease of fourteeen years, as they indicated in 
a letter written three weeks later. The plaintiffs brought proceedings to recover 
possession, and, for various reasons, the defendants were constrained to argue. 
that their request was invalid because of the mistake they had made; they were 
allowed, in the Court of first instance, to call evidence on this point, and judg- 
ment was given for them. 

The Court of Appeal unanimously reversed this Judgment, and each member 
of the Court pointed out that the validity of the request must be judged on the 
form it took. Harman, J., put the matter in this way (at p. 542): “TI agree, 
nevertheless, that it is a necessary implication from the notice which was sent that 
a term of seven years was being asked for. Actually the tenant did not want 
seven years; he wanted fourteeen, and, by giving evidence of that sought to 
sf that what appeared to have been a notice giving his proposals did not really 
vive them and was therefore no effective request. I must protest against that 
method of construing a document, Such evidence is inadmissible, and more- 
over irrelevant. What a man has written he has written, and, if what he has 
written be a request for a term of seven years, it does not become less his request 
because he did it by mistake. The person who receives it must read it accord- 
ing to its true construction and is entitled to receive it as sudh. I eannot think 
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that it could be right to go behind .a document of this sort and say: As in his 
inmost ‘heart the writer intended something else, he’must not be taken to have 
meant what he wrote’’. ‘‘If that were a¢cepted’’, the learned Judge concluded, 
‘‘a state of chaos in regard to all documents would soon be produced’’.—L.dJ/. 


THE Prick or FREEDOM”? 


Lord Justion DENNING gave another of his great addresses on freedom and 
law when he addressed the Royal Institution of Chartered Surveyors. He 
began with a reference to the motto, ‘‘The price of freedom is eternal vigilance,” 
ad said that it was a lawyer who first used those words. Mr. Curran, of the 
Middle Temple, over 150 years ago said: ‘‘It is ever the fate of the indolent 
to find their rights become a prey to the active. The condition upon which 
God hath given liberty to man is eternal vigilance.’’ One of the examples which 
he gave concerned contracts by transport companies exempting themselves and 
their servants fgom liability for negligence. He asked: ‘‘Are not the com- 
panies themselves legislating? The person who takes the ticket has no option 
whether to accept it or reject it. If he is to travel, he must accept the ticket. 
It is a case of a company legislating in its own behalf, not by the sanction of 
Parliament or anyone else, but really as a form of private legislation. , I suggest 
that the remedy should be, if indeed we allow such legislation, that conditions 
should not be valid unless they are reasonable—the same as bye-laws.’’ He 
gave instances of how the Courts sought to avoid any oppression, both in regard - 
to forms of contract and in regard to abuses by trade unions of the right of 
freedom of association. He commented on the fact that the English law carried 
no remedy for abuses of the freedom of the Press by interference with privacy, 
and with regard to contempt of Court he observed that there had been no trouble 
since a newspaper company was recently fined £10,000 and its editor gaoled 
for three months. With regard to interference with property rights, he observ- 
ed that the authority seeking to interfere should have the burden of justifying 
their action. The Restrictive Practices Bill recognised that matters described 
by some as involving policy and economics were fit subjects for the Courts. As 
regards appeals, a case stated on a point of law would probably meet the needs 
cf administrative tribunals.—S.J. 


ae 
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Transfer of Property Act, 1882. By the late Right Honourable Sık DINSHAH 
F. MULLA, KT., O.LE., M.A. LL.D. Fourth edition by the Honourable Mr. 
D. R. Das, B.A. (Cal.), LL.B. (Lond.), Chief Justice of the Supreme Court. 
Assisted by J. R. DHURANDHAR, B.A., LL.B., 0.B.E., Legal Remembrancer to 
the Government of Bombay. Catcurra: The Eastern Law House (Private) 
Ltd., Ganesh Chunder Avenue. 1956. Roy. 8vo. Pages cv and 836. Price 
Rs. 27. 


We heartily welcome this fourth edition of Mulla’s well-known commentary 
on the Transfer of Property Act. It is not often that the future editions of 
an eminent author’s work after his demise are also edited by an equally eminent 
personage. But such is the case of Mulla’s Transfer of Property Act. This edi- 
tion has undergone a thorough revision at the hands of the eminent editor and 
the case law in the commentary has been scrupulously brought up-to-date. To 
speak now of this meritorious work is something like gilding gold or painting 
the lily. This monumental commentary is sure to be very helpful to the bench 
and the bar. 


Commentaries on Spectal Marriage Act. By 8. K. ATYAR, B.A.,B.L., Advocate, 
Supreme Court of India. Agra: Wadhwa and Company, 45 Civil Lines. 
1956. Roy. 8v0. . Pages xxxv-+304+180+52. Price Re. 12-8-0. 
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_ THE object of this book is to provide a critical commentary on the Special 
Marriage Act, 1954. The learned author discusses the principles underlying 
the sections of the Act in the light, of English decisions and narrates the prac- 
tice and procedure of the Divorce Division in the United Kingdom in matri- 
monial causes. There is an Introduction explaining the law relating to domi- 
cile; and special hints on the drafting of petitions under the Act have been 
given. There are Appendices containing the Rules framed by the State Gov- 
emments and the High Courts, Notifications, the English Matrimonial Causes 
Act, 1950, the Indian Divorce Act, 1869. The present Act is, with a very few 
modifications, a reproduction of the English Matrimonial Causes Act. English 
precedents are, therefore, very pertinent in interpreting the provisions of the 
Indian Act. The Act runs into fifty-one sections, and the learned author has 
explained each section lucidly in the light of English precedents. The com- 
ments are exhaustive and leave nothing to be desired. The book is bound to be 
useful not only to the bench and the bar but also to Marriage Officers who are 
charged with the task of administering the Act. 


— 


o 
Laws Concerning the Nationality of Ships. New Det: Oxford Book & 
Stationery Co., Scindia House. 1956. Roy. 8vo. Pages x and 203. Price 
lls. ' 


Tus collection of laws and regulations concerning the nationality of ships 
was prepared by the Codification Division of the Office of the Legal Affairs of the 
Secretariat of the United Nations for the use of the International Law Com- 
mission. Each State lays down the conditions on which merchant ships may fly 
its flag. Of the various laws and regulations governing merchant shipping in 
sixty-five countries, only those relating to the nationality of ships are included 
in this compilation. Detailed provisions of a procedural, financial or fiscal cha- 
racter are not included. The selection has been made from the texts furnished by 
Governments at the request of the Secretary-General. When no texts were made 
available by Governments, other sources were consulted. Every effort has been 
made to present as complete a collection as possible of the texts governing the 
nationality of ships. 


The Hindu Succession Act. By M. S. Gopau, M.A., LL.B., Advocate, Mysore 
High Court, Bangalore. Baneatore: The Author, 45-46, Subedarchatram 
Road. 1956. Demi 8vo. Pages 77. Price Rs. 2. 


THE Hindu Succession Act, 1956, has revolutionised the old textual Hindu 
Jaw of succession. The Aci is one step forward in implementing one of the 
directive principles of the Constitution, viz. to have a uniform civil code. It 
is made applicable to all Hindus in India, whatever be the school of Hindu law 
to which they belong. In this brochure the thirty-one sections of the Hindu 
Succession Act have been discussed with reference to previous legislation along 
with judicial interpretations. The comments are terse and to the point, and 
are based on legal precedents. The book will prove useful to the legal 
profession. 


Handbook of Mahomedan Law. By MOBANLAL DayansI MANEK, B.A., LLM., 
District Judge, Mehsana. BomBay: N. M. Tripathi (Private) Ltd., Princess 
Street. Fifth Edition. 1956. Demi 8vo. Pages 228. Price Rs. 5-8-0. 


fy this handbook the principles of the Mahomedan Law have been lueidly ex- 
plained and the case law is brought up-to-date. The book is mainly written 
for students of law, but a busy practitioner will find it useful for ready refe- 
rence. This edition maintains the same level of excellence as its predecessors 
and students of law will find it very serviceable for mastering the subject. 


The, 
Bombay Law Reporter. 
JOURNAL. 
October 1956. 


‘THE ANDHRA LAW APPRENTICES’ ASSOCIATION? 


oo 


THe Hon’sueE Mr. K. BHIMASANKARAM, 
Judge, High Court of Andhra. 





—_ 


I estu it a great privilege to be called upon to deliver the inaugural address 
of the Andhra’ Law Apprentices’ Association. When I was a Law Apprentice 
myself, we had no such associations and I must congratulate you on having start- 
ed it. It constitutes strong evidence of what I think is a very commendable fact; 
that is, that you are not content, each to spend his life in intellectual and spiritual 
isolation, while impatiently looking forward to the day when you can throw 
your gown on your shoulders and join the ranks of the Bar. I have ascertained 
the objects of your association and as members of the association, I consider 
that you are trying to train yourselves for-life while as Law Apprentices you 
are training yourselves to make a living. It is clear that it is born of the im- 
pulse to seek and share beauty, the desire for fellowship and the commerce of 
ideas, the striving for other than purely professional ends and purposes. Of 
late, the legal profession, one feels, has fallen on evil days; its members seem 
solely pre-oceupied with bread and butter problems. I regret to say that we 
have not got in the present generation of lawyers great votaries of Art, Litera- 
ture and Philosophy not even great politicians, not at any rate in the South. 
To achieve greatness in those spheres, it looks as if one should give up the law 
altogether. We have not got even good patrons of these means of culture. I 
ignore the dilettanti, and the mere poseurs, I am thinking only of persons 
genuinely and keenly interested in these things. 


I am, therefore, very happy indeed, to find you thus organized. You give 
me hope that the next generation of lawyers, in the Andbra Pradesh, at least, 
will not remain merely devotees of the law, the whole law and nothing but the 
law. I propose, therefore, to address you not merely as Apprentices at Law, but 
as young men in whom the elan-vital, the Life-Force, is at its most active. I 
shall speak but little about law. And I am tempted to do so because I am 
reminded, when I see you, of my own salad days, and ‘‘the happy high-ways 
where I went and cannot come again.” That will be only to give you a warn- 
ing, the warning of a predecessor who has walked along the road you shall 
presently be taking. When I passed out of the portals of the Law College, and 
obtained my ticket of entrance to the law Courts with a sense that I belonged 
there, I had the feeling that I either already knew or could know in no time, at 
need, everything worth learning — though I realised soon enough that all I 
had then attained was a capacity, if at all, for verbal formulation of some 
principles rather than a knowledge of the principles themselves; a know- 
ledge also, as Stevenson said, that ‘‘Emphyteusis was not a disease “hor 
Stillicide a crime”; a smattering ‘of ease-law; a vague and combative 
plausibility in the discussion of certain questions of law, together with 
a mistaken belief that I could easily rise, if opportunity offered, to the 
demands of active legal practice. It did not take me long, however, to be cured 
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cf such naive self-complacency. As I watched the heroes of those days wield 
their mighty weapons of war in the forensic arena, let me confess to you, that I 
shrank into my littleness. My pride fell about me like the clothes of a giant 
wrapping a dwarf. There came over me an appalling sense of inadequacy both 
of my native strength and of the college-made armoury. I decided then to 
apply myself, for what I was worth, to the study.of Law and did it, for some 
time at any rate, with some zeal. I now realise, however, that if I had been more 
assiduous, I should have been more learned; for, one can learn most only when 
one is young, when the sun of youth is shining; for, remember the Evening 
soon cometh when no man can labour. There‘is, however, one thing I would 
like to emphasise in this context. Learning, it is true, is much to be desired. 
But, it is not an end in itself. Feeble minds, incapable of anything better, revel 
in what has been described by a modern philosopher as ‘‘the aimless accumulation 
of precise knowledge, inert and unutilised’’. He also said that in a sense ‘‘ Know- 
ledge shrinks as wisdom grows; for details are swallowed up in principles. The 
details of knowledge which are important will be picked up adgtoc in each avo- 
cation of life; but, the habit of active utilisation of well-understood principles 
is the final possession of wisdom’’. In matters of law as in other matters, we 
should not miss the wood for the trees. 


Now, the shades of the prison-house—that is not my phrasp—are falling 
about you and you will soon participate in the struggle for existence. But, 
whatever pseudo-scientists may say, man is not simply an animal condemned 
to a ceaseless struggle for existence all his life. Man is not like other animals 
eonfined mentally to the environment to which he is born or where he lives. 
He is not merely the inhabitant of a geographical region or even of this earth. 
He is, if I may say so, a member of the Universe. It is only when one is young, 
when, as Plato says, one is nearer to ideas and also,.one may add, to the great 
passions and ecstasies of life that one can develop the breadth of intellectual 
out-look, the ecatholicity of taste and universality of feeling which comes from 
such a realisation, a realisation that human beings do not belong merely to a 
class, region or even to a planet. You cannot acquire that outlook or be swept 
by that feeling later in life. The A-bomb and the H-bomb and other weapons 
which nuclear fission has placed in the hands of men threaten the very existence 
of humanity and human civilisation, as 'we know it. The world therefore 
needs to-day men who can think in terms not of this community or that or even 
of this state or that, but in terms of mankind. It is only when you enter the 
world of Art, Literature, Science, Philosophy that you feel ‘‘the touch of 
nature that makes the whole world kin.” But, unfortunately, there is in evi- 
dence a parochialism of mind and @ provincialism of spirit which seeks to 
divide even this universal world into regions. There ought to-be no frontiers 
in the world of intellect. There is no East or West in the things of the mind. 
What is good art or science in the West is also good in the Hast and vice versa. 
I commend to you the thought that everything great of whatever origin in 
these matters belongs to every one of us. 


But, this does not mean that we should give up the right to think for our- 
selves and be ourselves. There are many among us, it is a deplorable fact, who 
are not accustomed to think for themselves. We are the victims of what may 
be ealled collective thinking. Some of us would read rather than think. Read- 
ing, we find is a good substitute for thinking, an escape from the trouble and 
torture of thinking on our own. The great German philosopher Schopenhauer 
says ‘‘Do not read. Think!’’ If each of us. does not accustom himself to this 
intellectual discipline, our ideas tend to move only along the rutted grooves of 
conventional thought. But, let me remind you that thinking is not a purely 
intellectual adventure. It has roots in the moral quality of courage. It is with 
reference to this I think that Swift said ‘‘Man-kind is as little fitted for think- 
ing as for flying”. Living in small village communities, with the ever vigilant 
publie eye probing their private lives to the depths, even tle Best of our ances- - 
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tors, during the last few centuries, rarely developed the courage to be them- 

selves. The perils of social ostracism are certain, immediate and serious in 
small communities. They inhibit intellectual adventure and dry up the founts 
of independent thought. Too often, ‘most men are other men’, as has been well 
eaid. Indeed, we tend ‘to have faith in some one else’s faith’, to use a phrase 
cf Max Muller. Too long have we worshipped the virtue of reverence for the 
old and fossilised as being solid and permanent and for the traditional as tried 
and sound. I beg of you to shake off this intellectual lethargy. It is a mistaken 
reverence that leads to mental slavery and sloth. It is only when you are 
young that you can develop the power of independent thinking free from 
collective out-look. It can be evolved by constant contact with the great masters 
of wisdom of all nations. What are all the fundamental freedoms conferred 
by our Constitution worth, especially the freedom of speech, to a man who does 
uot, exercise—though that cannot be conferred and guaranteed by any Consti- 
tution—the freedom of thought? Conformity or conservatism is so comfort- 
ing, so easy and makes one so secure in the pursuit of the material ends of life 
that most of w$ avoid the risk of voyaging upon the high-seas of individual 
thought $n search of intellectual adventure, All the rewards of life are more 
easily won by those who dress up the commonplaces of accepted thought and 
collective sentiment in resonant and resplendent phrases. That is why I say 
that independent thinking has roots in moral courage. Do everything when 
you get together to promote discussion, enquiry and even dissent. I rather 
think that it would be worth-while for a time to put a premium on non-con- 
formity and idiosyneracy of thought, 


Earlier in this address, I spoke about the heart of youth. How near you 
are to the great passions and eestasies of life! At your age, your emotions will 
have a strong hold over you. It is rather a pity that our educationists have 
not yet evolved a satisfactory technique for cultivating, purifying and enrich- 
ing our emotions. Most of us are left to our own devices in regard to this 
aspect of our education. Hither we get this training at home or we are left 
to our own devices. Parents are not always wise and though some of us edu- 
cate ourselves through the study of great literature, the fine arts and through 
fellowship, such education is bound to be haphazard, inadequate and unsatis- 
factory because we do not always know how to choose the best.. Too late in our 
lives, we find that there is a Sahara in our hearts—a sense of having missed 
the essence of life and a feeling that life is arid and devoid of eontent. That 
is annihilation of the spirit. No greater tragedy can overtake a man. If salt 
itself have lost its savour,.wherewith shall it be salted? Modern psychology 
tells us that the majority of adults are infantile and Immature in their emo- 
tional reactions, not excluding those who attain peaks of intellectual greatness. 
Choose therefore for yourself with the aid of those whom you esteem wise, the 
best means of chastening and sublimating your emotions by living contact with 
the means of culture. Culture, be it noted, is not a special discipline like law 
or medicine. It is for each and every one of us. An association such as yours 
for common purposes of fellowship and the pursuit of art and literature tends 
to promote it. The essence of culture, as I understand it, consists in a seuse of 
values. You must have a sense of the relative importance of things. Remem- 
ber! Life is not a mere race for a prize. The greatest source of happiness is 
a sense of self-fulfilment. There is no success equal to that. Without a sense 
of values, you will not only be oppressed by a feeling of frustration but also by 
cynicism. A cynic has been defined as ‘‘a person who knows the price of evdty- 
thing and the value of nothing.’’ l 


Now, I have done. I am afraid I have been more hortative than instructive. 
J am perhaps temperamentally inclined to sermonise a bit. But, I am not, I 
hope, priggish. “Anyway I ean only retort: ‘‘You asked for iti”? 


—=—— N ‘a 


14s THE BOMBAY LAW REPORTER. [VOL. LVI. 


LEGITIMACY OF CHILDREN OF VOID AND VOIDABLE MARRIAGES 


Brrore the enactment of the Hindu Marriage Act, 1955, Hindu law appears 
to have contemplated only valid and void marriages. Breach of any mandatory 
text rendered the marriage void, all other marriages being valid. Hindu law 
does not appear to have recognised voidable marriages. Under Mahomedan 
Jaw three kinds of marriages are contemplated; void (bat), invalid or more 
accurately irregular (fasid) and valid (sahih). In some cases a marriage can 
be said to be voidable under Mahomedan law in view of the option of puberty, 
but that option has got to be exercised before consummation of a marriage, and 
It 18 unnecessary to notice such marriages so far as legitimacy of children is 
concerned, because, birth of a child is impossible without consummation. English 
system contemplates valid, void and voidable marriages. 

it is now fully established that a child born during a valid marriage or 
within two hundred and eighty days after its dissolution, the mother remain- 
ing unmarried, is legitimate unless the parents had no access to each other at 
the probable date of its conception. (Vide s. 112, Evidence Sct). Children 
born of irregular marriages under Mahomedan law are also legitimate. (Vide 
Tajbt v. Mowlakhan’). On the other hand it is elementary that children born 
of a void marriage are illegitimate. Even acknowledgment of paternity under 
Mahomedan law would not make a child of void marriage a legitimate one. 
(Vide Mulla’s Mahomedan Law, 11th edn., pp. 48-49). So far as voidable mar- 
rlages are concerned, it would appear on general principles, that such marriages 
not being invalid till avoided, the children begotten or conceived till avoidance 
would be legitimate, 

Two recent statutes, (i) the Special Marriage Act, 1954, and (ii) the Hindu 
Marriage Act, 1955, probably seek to bring about substantial change in the 
law relating to the legitimacy of children of void and voidable marriages. Sec- 
tion 26 of the Special Marriage Act, 1954, is as follows :— 


“96. Where a decree of nullity is granted in respect ef any marriage under section 24 
or section 25, any child begotten before the decree is made who would have been the 
legitimate child of the parties to the marriage if it had been dissolved instead of being 
declared to be null and void or annulled by a decree of nullity shall be deemed to be 
their legitimate child notwithstanding the decree of nullity; 


Provided that nothing contained in this section shall be construed as conferring upon 

any child of a marriage which is declared to be null and void or annulled by a decree of 
nullity any rights in or to the property of any person other than the parents in any case 
where, but for the passing of this Act, such child would have been incapable of posess- 
ing or acquiring any such rights by reason of his not being the legitimate child of his 
paren » 
Section 16 of the Hindu Marriage Act, 1955, is in similar terms except for the 
addition of the word ‘conceived’ after the word ‘begotten’. Prima facie an 
impression is created on the mind on reading the two sections that the Legisla- 
ture wanted to legitimate all the children begotten or conceived before the 
passing of a decree of nullity in respect of any void or voidable marriage under 
the Acts. If that was the intention of the Legislature, firstly the provisions 
are against all propriety having regard to the sanctity of the marriage institu- 
tion and secondly the said object is not achieved by the language used in the 
said provisions. . 

If the two provisions are intended to legitimate the children of void mar- 
riages as well, without any qualification, then that would be most objectionable. 
Itewould practically put an end to all prohibitions prescribed in the interests 
of the society. Any two persons of opposite sex, who do not fulfil the condi- 
tions prescribed for a valid marriage may purport to marry by going through 
a: form of marriage, live as husband and wife and beget children. Such 
children will be legitimate the moment the marriage is terminated. It 
is true that some exceptions may be well deserved in cases where the law is 
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not deliberately contravened, and provision like one in s. 21 of the Indian 
Divorce Act, 1869, can be appreciated. That section is as follows:— 


“21. Where a marriage is annulled on the ground that a former husband or wife 

was living, and it is adjudged that the subsequent marriage was contracted in good faith 
and with the full belief of the parties that the former husband or wife was dead, or 
when a matriage is annulled on the ground of insanity, children begotten before the 
decree is made shall be specified in the decree, and shall be entitled to succeed, in the 
same manner as legitimate children, to the estate of the parent who at the time of the 
marriage was competent to contract.” 
So far as the cases, in which parties contracted the marriage in good faith and 
in full belief that the former husband or wife as the case may be was dead, are 
concerned or in other cases in which the breach of essential conditions of a 
marriage is not deliberate, relief can be legitimately provided for, but whole- 
salé legitimation of children of void marriages as well, if intended, would, to 
say the least, be repugnant to good morals. Section 21 of the Indian Divorce 
Act also goes @ little further than its proper limit. It confers benefit on the 
children ebegotten before the date of decree. It is difficult to understand why 
the children begotten or conceived after the discovery of the fact that the first 
nusband or wife as the case may be was alive at the date of marriage, should be 
considered eligible for special protection. 

Prima facio, it would appear to be unnecessary to make any statutory provi- 
sion declaring children of a voidable marriage legitimate. Such marriages are 
not void ab initio. Unless and until they are avoided by following proper pro- 
cedure they continue to be valid. If they are not at all avoided, no question 
of their invalidity arises. It would, therefore, seem that till a decree is passed 
such a marriage would continue to be valid and children of such a marriage 
begotten or conceived before the passing of the decree would be legitimate 
without any statutory provision. The two provisions referred to above were 
possibly considered necessary in respect of children of voidable marriages on 
account of the form of relief provided for with reference to such marriages 
under the two Acts. Both the Acts do not provide for cancellation or dissolu- 
tion of such a marriage as from the date of the decree. They provide for an- 
nulling such a marriage by a decree of nullity. The legal effect of such a decree 
ig stated in Halsbury’s Laws of England (Hailsham Edition), Vol. X, thus 
(p. 641): 

“Such a decree, however, has the effect of putting the parties retrospectively in 
the position of having never been married to each other at all, though even so the 
Court has power to order maintenance for the woman and vary settlements as if they 
were anti-nuptial or post-nuptial settlements.” 


Thus the effect of a decree of nullity being to set the marriage at naught from 
its inception, the aforesaid two provisions were rightly considered necessary 
for protecting the interests of the children of voidable marriages, Not only 
that but the proviso to both the sections do not appear to be justified so far 
ag children of voidable marriages are concerned. Such a marriage lawfully 
subsists at the time of the conception of a child and there does not appear to be 
any valid reason why the right of inheritance of such a child should be cur- 
tailed so as to confine it to the estate of its parents. 

Having dealt with the propriety of the two provisions, it would be now con- 
venient to see, if it was the intention of the Legislature to legitimate all child- 
ren of void and voidable marriages, begotten or conceived before the date of 
a decree of nullity, that purpose is achieved by the language used therein, and 
if that was not the intention, what is the proper construction of the said*two 
sections. If what is stated above was the intention of the Legislature, it is 
difficult to understand why it was not expressed in simple and unambiguous 
language. The object could have been achieved by drafting the section as 
follows: 

“Where a d of nullity is granted in respect of any marriage under section 24 
or section 25 ( ons 11 and 12 respectively in Hindu Marriage Act), any child begotten 
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or conceived before the decree is made, shall be deemd to be the legitimate child of the 
parties to the marriage, notwithstanding the decree of nullity.” 
Or, in other words the Legislature could have also said: 

“Notwithstanding the fact that any marriage is void or voidable under this Act, any 
child begotten or conceived before the decree is made under the provisions of this Act 
shall be deemed to be the legitimate child of the parties to the marriage.” 


The Legislature has not, however, used such simple language, and therefore it 
is now necessary to probe into the language actually used and see what it means. 
According to the words actually used only such a child, ‘who would have been 
the legitimate child of the parties to the marriage if it had been dissolved 
instead of being declared null and void or annulled by a decree of nullity’, is 
deemed to be legitimate. In other words it means that a decree of nullity is 
placed in the same position as dissolution of a marriage so far as the questjon 
of legitimacy of a child is concerned. Whether the dissolution contemplated 
in the sections is the dissolution by decree of a Court or any kind of dissolution 
known to law is problematical. Either construction is plausible ‘nd, therefore, 
in interpreting the sections both constructions will have to be kept in %iew. 

The important question, however, is whether the fact of dissolution has got 
any bearing on the legitimacy of a pre-dissolution child. It has, it is submitted, 
none. What ought to decide legitimacy is the validity or otherwise of a mar- 
riage and not the form of its termination. Supposing a void marriage is dis- 
solved by death of one of the parties, would the fact of such dissolution convert 
an illegitimate child of such a marriage into a legitimate one? Or supposing a 
void marriage is dissolved by a decree of divorce (the respondent having failed 
to plead invalidity of the marriage) would that fact have the aforesaid effect? 
The answer is obviously, no. It is, however, suggested that the only kind of 
dissolution contemplated by the sections in question is the dissolution by 
deeree of divorce, and since only a valid marriage can be dissolved by decree 
of a Court, the intention of the Legislature is to treat void and voidable mar- 
riages in which decree of nullity is granted, to be valid for the purpose of legi- 
timacy of children of such marriages. The proposition that only a valid mar- 
riage can be dissolved by a decree of divorce is capable of being supported by a 
decision of the Bombay High Court. (Vide Khambatta v. Khambatta® and 
EKhambata v. Khambata®). But the argument based on that proposition that 
the Legislature intended the void and voidable marriages to be treated: as valid 
for the purpose of legitimacy of children, appears to be far-fetched. It 1s based 
on a reversed process of reasoning and deserves to be rejected. If that was 
the intention of the Legislature there was nothing to prevent it from using the 
language similar to that already imdicated. Moreover, the argument, if 
accepted, would result in an anomaly, which cannot be attributed to the Legisla- 
ture. The position would be that if a void marriage is declared null and void 
by a decree of nullity, the children begotten or conceived before the decree 
would be legitimate, but if the matter is not taken to a Court of law before the 
death of one of the parties to the marriage the same children would be illegiti- 
mate. It is difficult to say that this was the intention of the Legislature. 

Nor does the fact of dissolution of a marriage appear to have any particular 
effect on a voidable marriage. But forthe legal effect of a decree of nullity 
already mentioned above, such a marriage would be- valid till the date of 
decree irrespective of its termination, and the children thereof would be, legi- 
timate not because of the fact of dissolution but because of the validity thereof 
at the time of conception. If such a marriage is dissolved by death of one 
of tħe parties the position would be the same. The children of such a mar- 
riage would be legitimate not because of the dissolution thereof by the death 
of one of the parties but because of the subsistence of a valid marriage tie at 
the time of conception. It is, therefore, submitted that the fact of dissolution 
as such has no bearing on the legitimacy or otherwise of a child. In view of 
the above considerations it is almost impossible to understand what sorts of 
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children of a void marriage are sought to be covered by and what sorts of 
children of a voidable marriage are sought to be placed outside the purview of 
the two sections under consideration. . 

It is perhaps possible to say that the Legislature wanted to cover only a 
limited class of children, namely, those born within two hundred and eighty 
days after the decree of nullity. It is true that s. 112 would not apply unless 
a marriage is terminated by dissolution because the word used is ‘dissolution’, 
and, therefore, the class of children just referred to would not attract the 
provisions of that section, unless a decree of nullity is placed in the same posi- 
tion as that of dissolution. This argument would be inapplicable to a case of 
a void marriage, because s. 112 of the Evidence Act applies only to the case 
cf a valid marriage. The mention of ss. 24 and 11 in the respective sections 
under consideration, leaves no doubt that the Legislature contemplated 
some children of a void marriage, and that renders the argument unacceptable. 
Moreover it is difficult to believe that the Legislature had only such a small 
class of childreg in view in enacting those sections. 

One more interpretation that is sought to be placed on the two sections is that 
ihe words ‘notwithstanding the decree of nullity’ are intended to affect the 
quality of a decree of nullity passed under the Acts as a judgment in rem. In 
other words it is suggested that on account of those words a child will be en- 
titled to treat the issue of the validity of its parents’ marriage as an open issue 
and that such a child if it proves that the marriage of its parents was valid 
would be deemed to be the legitimate child of its parents. If this argument 
is accepted existence of the proviso that confines the right of inheritance to 
the estate of parents becomes difficult to explain. Moreover the better view 
of the words ‘notwithstanding the decree of nullity’ is that they are intended 
to get round the legal effect of such a decree as stated in Halsbury (Vol. X, 
p. 641), so far as the legitimacy of a child is concerned. 

It would thus be clear that the aforesaid two sections in the two Acts are 
not happily worded and I venture to suggest that the same may be redrafted 
so as to confine their operation to voidable marriages only. I would further 
suggest that the sections should be so redrafted as to cover all children of void- 
able marriages begotten or conceived before the decree of nullity, and the 
proviso should be deleted. 


G. K. DABKE. 


GLEANINGS. 


UNBOLICITED TESTIMONIAL 


A youne lady singer interviewed on the wireless about her experiences 
in the United States remarked on the unexpected meanings assigned by 
the Americans to words which are familiar to us. She was puzzled by a 
notice which she often saw: ‘‘No Solicitors Allowed.” ‘‘T thought it funny,” 
she said, ‘‘because where I come from solicitors are an honoured profession.”’ 
“Solicitors” apparently means ‘‘pedlars’’ in the States. The lady’s charming 
brogue and the fact that she sang a song about a shillelagh showed unmistakably 
where solicitors are an honoured profession. It was obviously shocking to her 
to hear for the first time that solicitors and pedlars share the same description, 
albeit in different parts of the world. How much more painful is this know- 
ledge to solicitors, especially when they bear in mind that this is one of those 
few cases in which the maxim ‘‘wbht jus ibt remedium” does not apply.— SJ. 


SEXUAL OFFENCES 


' Tas Church of England Moral Welfare Council, in a booklet, condemns as 
futile the attemgt to crush sexual immorality by statutory measures and police 
action, The booklet has been submitted as evidence to the Departmental Com- 
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mittee on Homosexuality and Prostitution, and it contains much constructive 
thought on a difficult subject. Prostitution is treated as largely a male pro- 
blem; there should be a uniform law of accosting and soliciting; and there 
should be no conviction except on the corroborated evidence of the person an- 
noyed or obstructed. The Council also recommends that some existing laws 
for the punishment of homosexuals should be abolished and legislation intro- 
duced to penalise any male or female person who commits or attempts to com- 
mit or is a party to the commission of, or procures or attempts to procure the 
commission by any person of, any homosexual act. The penalty would be 
Imposed on a person committing the offence with a person under the legal age 
of consent, which should be raised to 17, in circumstances constituting a public 
nuisance or an infringement of public decency, or involving assault, violence, 
fraud or duress.—S.J/. 


PARKING OUTSIDE PRIVATE PREMISES 


© 

Can ‘‘No Parking” notices outside private premises be enforced ? 

Often these notices are exhibited by the owners of ware-houses and other 
business premises adjoining the highway who are no doubt inconvenienced by 
the parking of motors outside their premises. Whether a successful action for 
trespass or nuisance could be brought against an offending motorist is an 
interesting question. 

In an article entitled ‘‘Public Nuisance in the Highway,” the writer 
expressed the opinion that it would appear doubtful whether in ordi- 
nary circumstances & stationary car upon a highway can be held to be a publie 
nuisance in the absence of evidence of a substantial degree of obstruction and 
inconvenience to the publie. If the circumstances are such as to constitute the 
parking of a vehicle a public nuisance it may well be that a frontager who can 
prove some special inconvenience or damage over and above that suffered by 
the general public can successfully maintain an action for damages for a 
private nuisance. 

It is a presumption of law that in the absence of evidence to the contrary the 
soil of the highway up to the middle of the road belongs to the owner of the 
land adjoining the highway, but this ownership will be subject to the rights 
of the public, including motorists, as users of the highway. 

In Harrison v. Duke of Rutland ([1893] 1 Q.B. 142) a person who went upon 
a highway solely for the purpose of using it to prevent grouse from flying on 
to the land of the adjoining owner was held to be a trespasser, and in Hickman 
v. Maisey [1900] 1 Q.B. 752, the owner of land adjoining the highway main- 
tained an action against the defendant, who walked up and down a stretch of 
the highway adjoining the plaintiff’s land for a period of about an hour and 
a half for the sole purpose of taking notes of the trials of racehorses. Both 
these activities were held to be improper uses of the highway, and the answer 
to the question whether the owner of premises adjoining the highway can main- 
tain an action for trespass-against a motorist who leaves a car outside the front- 
ager’s premises will depend upon whether the act of the motorist is a justifiable 
exercise of his right to use the highway. l l 

The right of the user of the highway is primarily one of passing and repass- 
ing, but the early cases refer to the right to stop on the highway to load and 
unload passengers and goods, and, as was said by Collins L.J., in Hickman v. 
Maisey, in modern times a legitimate extension has been allowed, for, as time 
goes on and districts become crowded, ideas as to what is reasonable undergo 
modification and the user of the highway becomes enlarged. l 

The necessity for the motorist to leave his car temporarily upon the highway 
is a real one; the problem of traffic congestion is great. It is for the Courts to 
draw the line of distinction between the motorist who leaves his car for a period 
of time in the course of his passing and repassing and the one who seeks to 
make the highway his garage.—S.J. 


VOL. Lvitt.| JOURNAL. p 153 


War I Like Anour Lawyers* 


_ Tm other day, driving downtown with my 14-year-old sòñ, we stopped at an 
intersection and I indicated a gentleman crossing the walk-way in front of us. 

‘“That,’’ I said, ‘‘is one of our most prominent criminal lawyers.’’ 

‘Does everybody know it?’’ the young man asked. 

“*Certainly.’’ 

‘Well, if he’s a criminal, why don’t they put him in jall?” 

In this particular case, I thought my youngster had something. But J 
reflected once again how quick the public is to believe ill of the law profession. 

Old Dr. Samuel Johnson perhaps expressed this prejudice best when he 
once remarked to Boswell, ‘‘I hesitate to speak ill of any man, but that fellow 
is a lawyer!”’ 

Newspapers, I confess regretfully, are partly responsible for this attitude. 
The law profession, like an iceberg, consists of a large mass out of the publie 
eye and only a small portion that is visible. The great majority of lawyers 
operate smoothly and quietly below the level of news. Those who appear most 
often in the newspapers are the showmen, the exhibitionists, and those who 
flout the ethics of the law. It is unfortunate that quiet, orderly people do not 
often make good copy. But we cannot change that. 

Lawyers do have ideals. There is, to be sure, often a large gap between the 
stated ideal and the daily practice. That is true, unhappily, in the newspaper 
business as well. 

I recently heard the oath required of persons seeking admittance to the 
Oklahoma Bar. It is excellent and the people should know about it. But I 
wonder what percentage of lawyers would be considered sufficiently zealous by 
their clients if they adhered strictly and literally to its admonitions. 

Abraham Lincoln hoisted the target high when, in a lecture to law students 
in 1850, he said: 

‘‘Discourage litigation. Persuade your neighbors to ‘compromise whenever 
you can. As a peacemaker the lawyer has a superior opportunity to be a good 
man. There will still be business enough.”’ 

And Thomas Fuller declared: 

“The good lawyer is one that will not plead that cause wherein his tongue 
must be confuted by his conscience.’’ 

But most people will not confuse lofty promise with actual performance. 

Emerson said, succinctly: 

‘‘The best lawyer is not the man who has an eye to every side and angle of 
contingency and qualifies all his qualifications, but who throws himself on your 
part so heartily that he can get you out of a serape.’’ 

Between the vision of the lawyer as the peacemaker, the searcher for pure 
Justice, the friend of the Court—and the concept of the lawyer as the trouble- 
maker, the distorter of facts, the savage champion of his client, however repre- 
hensible the latter may be—there is a wide territory in which truth lies some- 
where. 

Jokes about lawyers are nearly as old as jokes about women. Not only has 
their alleged capacity for exaggeration been the subject of gags since Phoeni- 
cian times, but their reputation for wordiness supplied amusement even in 
ancient days. . 

Twenty centuries ago Martial, the epigrammatist, arose in a Roman Court 
and addressed his attorney as follows: 

‘‘My suit has nothing to do with assault or battery or poisoning, but is about 
three goats, which, I complain, have been stolen by my neighbor. This, the 
judge desires to have proved to him. But you, with swelling words and extra- 
vagant gestures, dilate on the Battle of Cannae, the Mithridatie War, and the 
perjuries of the Carthaginians. It is time, my lawyer, to say something about 
my three goats!’’ 

So much for these canards! Do lawyers have peculiar virtues? Of course, 


è 
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they have. And they go far toward balancing their vices. Indeed, 
as the years pass I see more and more virtues in lawyers. This is not as extra- 
vagant praise as it sounds, since at one time I saw practically none, 

- In my callow youth I used to lament the fact that we have a government by 
lawyers. In my college days I was impressed by the omniscience of my pro- 
fessors. They knew everything, and they regarded with lofty pity the con- 
fusion of the crowds in the market place. I thought that nothing could be 
finer than a government by professors. 

Well, I got out of college in 1933. The government by professors materializ- 
ed immediately. I never want to see it again. 

Then I thought that a government by philosophers and idealists would be 
desirable. So did Plato. But idealists and philosophers become zealots. And 
zealots have a way of turning into fiends. Zealots erected the guillotine in Paris. 
Zealots engineered the murder in the basement at Ekaterinburg. At Dachau 
I have stood on piles of human ashes that were put there by zealots. I want 
no more of it. 

Government by lawyers is very irritating. Reforms are slow? But outrages 
and excesses are slow, too. That’s worth a lot in this bleeding world® 

Lawyers are disciples of order. They are admirers of precedent. They 
want the rules of yesterday to apply to today, and, if possible, to tomorrow. 
This exasperates impatient idealists. But no nation has ever grown great 
while governed by the shifting sentiments of the mob. No nation has ‘survived 
long under a government by whim. . l 

De Tocquiville, one of the earliest and one of the wisest observers of American 
government, said almost a century and a half ago: 

“The profession of the law is the only aristocratic element which can be 
amalgamated in America without violence with the natural elements of demo- 
eracy. I cannot believe that a republic could subsist if the influence of lawyers 
in public business did not increase in proportion to the power of the people.’’ 

I'll settle for that. 

Another thing I like about lawyers is their sense of proportion. They know 
how to divorce issues from personalities, They can control anger, resist hatred, 
and relegate disagreements into their proper place. , 

Here, for a moment, the characteristics of the good lawyer and the good 
newspaperman run parallel. In my profession, if we hated those who disagree 
with us we would soon hate everyone. Because my life is a constant struggle 
to resist hating those who oppose me, I admire the ability of the lawyer .to 
handle this great problem. ; 

- There is a fine line in Shakespeare’s ‘‘Taming of the Shrew’’: . 
And do as adversaries do in law—strive mightily, but eat and drink as 
friends.’ . 

Is this evidence of cynicism and insincerity? Many people think it is. But 
tempered cynicism is a stabilizing influence in one’s philosophy. He who hesi- 
tates to believe the best of one man is unlikely to believe the worst of another. 
And the ability to roll with the punch is the first law of survival. 

Finally, I like the lawyer’s sense of equity. That sense is essential, even 
to those lawyers who seek to destroy equity. If you wish to avoid Justice you 
must still know where it stands. 

It is the great tragedy of. this world that most sincere honest people have 
only rudimentary sense of equity. They prefer to fee] an issue, rather than 
think it out. They are governed less by cerebration than by blood pressure. 
Too many of them are suckers for catchwords, half-truths, mistaken premises 
an@® grotesque conclusions. . 

These demagogic pitfalls are often dug by lawyers, but lawyers rarely wind 
up in them. The able lawyer, however rotten his morals and ethics may be, 
is not a sucker. 

The ability to sense the basic right, the elemental truth, is a high and most 
noble ability. It is unfortunate, of course, that some men gifted with this 
sense use it to short-circuit justice for the profit of themselves @nd their clients, 
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But they are like the ignorant savages, who offer up live sacrifice to their God. 
The act is regrettable, but it is fortunate that the ideal, at least, is recognized. - 
We sometimes grow impatient with lawyers. We sometimes feel that our 
friends in the Bar have overdone this matter of cynicism. I, myself, have 
grown a little ill to hear old lawyers recount with relish what modern-day 
citizens regard as cheap theatricals of certain former well-known trial lawyers, 
as of a golden age past, some of whom were making monkeys out of backwoods 
Juries. We think it’s high time that some members of the Bar rose above the 
rough and pliant ethics of the frontier and embraced a higher concept of their 
duty to our people and the State. - 
' But having said this, I wish to lay a sprig of posies at your door. 

You are a force of stability. You are a balance wheel. Unregulated, the 
great power in the mainspring of human endeavor would unwind itself wildly 
and rip up the works. You are the escape mechanism that releases this power 
gradually, in orderly tempo, for the greater good of all. 

It is this uniqgie service to humanity that I like best about lawyers. 

We sometimes find it hard to live with you. 

' But what a mess of living we’d make without you.—C. & C. 


THE PLACE or UNITED Nations CHARTER*® 


Ir is my profound conviction that international law is not and cannot be a 
static sclence but must keep pace with the evolution of human society. 

In the long period during which the international community was entirely 
unorganised, international law could and had to confine itself to the study of 
relations between States and between States only. But today we are in an 
entirely different. situation. The international community hag already an 
organized form in the United Nations. It is extremely important to determine 
the place which the Charter of the United Nations occupies in the contempo- 
rary growth of international law. 

According to classical theory, the Charter would be regarded as a simple 
multilateral treaty between a number of States. Therefore, it would be con- 
sidered only as particular conventional international law, constituting merely 
an exception to general international law. 
` In our time, however, such a theory seems hardly acceptable. More and 
more we should come to the conclusion that the Charter is not only a multi- 
lateral treaty but a kind of World Constitution, or at least a kind of inter- 
national common law, having increasingly marked repercussions not only for 
the member States but for the international community as a whole. 

Recent pronouncements of the International Court of Justice and of the 
International Law Commission contain waluable indicationg which point in 
the same direction. The representative of the United States Government, the 
Honorable Benjamin Cohen, declared in his oral statement before the Inter- 
national Court of Justice in the case of the Interpretation of the Peace Treaties 
with Bulgaria, Hungary and Rumania: ‘‘The Charter is something more than 
a mere treaty or convention between the parties thereto. It is the constitution 
of the international community.” 

The Constitution of the international community is of course still very young 
and difficulties stand in the way of its smooth and efficacious working. In 
these first years of growth it needs constant care and attention. & C. 


& 
SHAKESPEARE AND THE INNS OF COURT 


Apart from the strong tradition that Shakespeare’s Twelfth Night was per- 
formed ‘at the Middle Temple in the presence of Queen Elizabeth on Fe- 
bruary 2, 1601, there is a body of:opinion or belief that certain of the other 
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plays of Shakespeare were written for an audience of lawyers and most likely 
for an audience of lawyers of the Middle Temple. 


In a recent work, a distinguished Shakespearean scholar, Dr. Leslie Hotson, 
has advanced reasons for thinking that two of the plays attributed to Shake- 
speare by Francis Meres in 1598 were written for lawyers of the Middle Temple 
and most likely played at the Middle Temple. These plays are described by 
Meres as Shakespeare’s Love’s Labour’s Lost and Love’s Labour’s Wonne. 
The second of these plays Dr. Hotson identifies with Troilus and Cressida, the 
winning of love in this case meaning the sorrow or trouble which is gained or 


won in unbappy love. ‘‘I have had my labour for my travail,’’ says Pandarus 
in the play. 


Both these plays were evidently written for a select, academie audience and 
London’s academie audience would naturally be found in the ‘‘four famous 
and renowned ecolleges’’ of the law known as the Inns of Court. These colleges 
(together with the Inn for Serjeants and Judges) made up the ‘most famous 
University for profession of Law, that is in the world.’’ The performance of 
the Comedy of Errors at Gray’s Inn and of Twelfth Night at Middle Temple 
shows that attendance at Shakespeare’s Comedies was regarded by the Inns as 
one of the ‘‘commendable exercises fit for Gentlemen.’’ 


The linked plays Love’s Labour’s Lost and Love’s Labour’s Wonne (or 
Troilus and Cressida) by their titles, tone and contents, were pre-eminently 
suited for the Gentlemen of the Inns of Court. In Love's Labour’s Lost the 
scene is laid in the Court of a prince whose fellow scholars have sworn to keep 
the statutes of their fellowship: to study and to see no women. The play is 
thickly sown with legal jests and in Armado’s letter to the king the order to be 
observed in the right framing of an indictment (as given in West’s Symboteo- 
graphy) is delicately caricatured. In Troilus and Cressida there are twenty- 
four parts for men and four for boy actors. The large number of characters 
and the parade of learning in the play, not least in the great speech of Ulysses, 
strongly suggest that the play was written for an academy, for a legal academy, 
and most likely for the members of the Middle Temple. The references to 
bolting and mooting and ‘‘the handling or arguing of a case” are indications 
of the kind of audience for which the play was written. 


The researches of Shakespearean scholars are likely in the course of time to 
confirm rather than to impair the conclusions of Dr. Leslie Hotson, and to prove 
that the connection of Shakespeare with the Middle Temple and the Inns of 
Court was more extensive and intimate than has been supposed—C. di C. 


A COMMENT on Law AND MORALS 


We are told that the task of law has shifted from adjusting the exercise of 
free wills to satisfying human wants. ‘This is a function which the Courts share 
with the Legislature. The Courts ‘‘legislate’? when they must bridge gaps in 
common law rules, and when they must guess what the Legislature would have 
intended on a point not present to its mind had that point been presented. 


Historically, the judicial process has taken materials from morals and creat- 
ed from them principles enforced by the Courts. The separate equity Courts 
led the way. The early clerical chancellors borrowed copiously from their 
primary field of training. The chancellor made charity a duty, and then the 
eofamon law Courts converted the equitable principle into a common law rule. 


Justice Cardozo points out in one of his brilliant essays that: ‘‘The pres- 
sure of society invests new forms of conduct in the minds of the multitude with 
the sanction of moral obligation, and the same pressure working upon the mind 
of the judge invests them finally through his action with the sanction of the 
law ... (The Paradoxes of Legal Science 18, 1928).”? But, the Courts have 
not kept up the level of their contribution to the growth of law by absorbing 
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material from the field of morals. We have come to depend for such advances 
mainly upon legislation and administrative agencies. 


One important reason for this change is the assumption that the merger of 
law and equity somehow made it inappropriate for unified Courts to continue 
to borrow from the field of morals. It was mistakenly assumed that equity was 
a fully matured body of principles, and that this was the very reason which 
dictated merger. But as a great English equity Judge has observed: ‘The 
rules of courts of equity are not, like the rules of the common law, supposed to 
have been established from time immemorial. They have been established from 
time to time,—altered, improved, and refined from time to time” (Jessel, M. 
R. in In re Hallett’s Estate, 18 Ch. D. 696, 710). Equity was a growing body 
of skills in the ameliorating exercise of judicial discretion. It was not and 
never can be static or completed. 


By taking the principles of equity to be perfect in symmetry and beauty and 
something completed, the Courts relaxed or gave up their tendency to make 
good consciencesinto a rule of law. The Chancery Division of the unified Eng- 
lish Court declared as long ago as 1903: ‘‘This is not a court of conscience.’’ 
In 1905 Dean Pound found much to prove ‘‘The Decadence of Equity” (5 Col, 
DL. Rev. 20, 25, 1905). In many jurisdictions Judges appear to administer 
equity with only a legal point of view, and the growth of the law is retarded. It 
was the preoccupation with conscience on the part of the separate Court which 
led to the steady incorporation of moral principles into rules of law. Thus, 
the enforcement of oral contracts, the rights of the assignee of a chose in action, 
the notion of fraud, the equitable estoppel, relief against unjust enrichment, 
the concept of fiduciary duty of trustee and agents, and the lien theory of 
mortgages, were established by equity and then adopted by law Courts. 


But very little advance in substantive principles of equity is to be found in 
the past half century. Emphasis has been on procedural reform. It has been 
an overemphasis, resulting from the tendency to apply the discipline of the 
exact sciences everywhere. We have proceeded as though the end and object 
of government is efficiency rather than justice, disregarding the fact that noth- 
ing m the Constitution, the Bill of Rights or the Declaration of Independence 
suggests that efficiency is the prime aim of government. No one would want 
to be without the benefits of our improved procedures and our modern Court 
rules. But these advances are not a moral terminum. The administration of 
Justice is not concerned with matter but with values, and to deal well with these 
it is not enough to imitate science. 


By placing primary dependence upon legislation in place of judicial develop- 
ment of common law and equity, we merely substitute one kind of judging for 
another, ‘‘for a statute is merely a judgment of the High Court of Parliament’? 
(Dicey, Law and Public Opinion in England 359, 1905). But there are these 
differences: the judicial process acts with the whole body of the law in view 
whenever it innovates; the legislative process generally is unconcerned with 
the symmetry and consistency of legal principles. Legislation quite often is 
the product of compromise and political expediency and results in half mea- 
sures. The Judge, unlike the legislator, has no responsibility to ‘‘get results,’’ 
or fulfill a party policy. 


Neither the merger of law and equity, nor the proliferation of administrative 
agencies, has impaired the creative authority of the Courts or the need to use 
it. Every Court of general jurisdiction is a channel through which moral values 
can be drawn into the law and be given the force of legal obligations. Law 
and morals are not antagonistic orders. Nor is it correct to speak of them as 
being merely related. Law is an ever expanding part of the field of morals, a 
minimum ethics. The soundest growth of the law takes place as the judicial 
process steadily meets new demands of justice and equity by enlarging its 
horizons.—C.. & C. 
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WARNING OF DANGER. 


As a result of the decision of the House of Lords in Lendon Graving Dock 
Co., Lid. v. Horton ([1951] 2 All E.R. 1) it is now the law that the duty of 
an Invitor to an invitee is more extensive than a mere duty to warn: it is a 
duty to take reasonable care to prevent damage from any wnusual danger. 
Where, however, the invitee has knowledge sufficient to enable him to avert the 
peril arismg from the unusual danger, he cannot maintain an action against 
the invitor for any damage caused to him by the unusual danger. The Law 
Reform Committee felt, however, that knowledge and appreciation of the nature 
aud extent of the risk operating as au absolute bar to any action by an injured 
invitee was liable to work injustice—as, indeed, it did in Horton’s case—and 
they proposed, therefore, that the fact that a visitor has knowledge of some 
particular danger should not in itself discharge the occupier from liability to 
the visitor for any damage arising from that danger; this recommendation was, 
however, made subject to a great many detailed modifications which, luckily, 
the Bill does not copy. All that is said in the relevant clause @cl. 2(4) (a@)) is 
tbat a warning of danger ‘‘is not to be treated without more as abs@lving the 
occupier from liability, unless in all the circumstances it was enough to enable 
the visitor to be reasonably safe’’. Another change, made by el. 2(4) (b), 
concerns an occupier’s lability for the faulty execution of any work of con- 
struction, maintenance or repair by an independent contractor. In Thompson 
v. Crenun ([1953] 2 All E.R. 1185) the House of Lords held that an occupier 
cannot escape lability for injury resulting from the faulty work of an indepen- 
dent contractor; under the Bill the occupier will not be liable in such cireum- 
stances if he had acted reasonably in entrusting the work to an independent 
contractor and had taken such steps (if any) as he reasonably ought in order 
to satisfy himself that the contractor was competent and that the work was 
properly done, 

It follows from the abolition of the distinction between invitee and licensee 
that a landlord would be liable to visitors of the tenant if they are injured on 
those parts of the premises which are retained under the landlord’s control. 
In addition, the Law Reform Committee recommended that where a landlord is 
bound by contract with his tenant or by statute to keep demised premises or 
any part thereof in repair, he, as well as the occupier, should be liable to per- 
gons injured by reason of his breach of duty. At present, if the landlord fails 
to earry out his obligations, he may be liable to his tenant but not to any rela- 
tive or friend of the tenant since the latter are not parties to the agreement 
(see Cavalier v. Pope [1906] A.C. 428). The present law was criticised not 
only by the Law Reform Committee, but also by the Leasehold Committee which 
reported in June, 1950 (Cmd. 7982). Clause 4 of the Bill accordingly imposes 
on a landlord who is responsible to his tenant for the maintenance or repair of 
the premises the same duty of care towards his tenant’s lawful visitors, in res- 
pect of dangers due to the landlord’s failure to carry out his obligations under 
the tenancy agreement, as if he were-himself the occupier. A corresponding 
obligation will be imposed on any superior landlord who has undertaken a 
similar repairing obligation to his own tenant and so on up any chain of land- 
lords until the chain is broken by the existence of a landlord who is not under 
un obligation to maintain or repair. ‘‘Tenancy’’ in this connection. includes a 
statutory tenancy which does not in law amount to a tenancy, and includes also 
a contract conferring a right of occupation, and it is immaterial whether the 
tenfncies were created before or after the present Bill.is passed. An exception 
is, however, made for the case where the premises comprised in the tenancy 
(whether occupied under that tendney or under a sub-tenancy) are put to a 
use which is not permitted by the tenancy and the visitor ’s presence is due 
solely to that use of the premises.—L.J. TA 
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IMMUNITY FROM LEGAL PROCESS 


Onz.-of.the papers read at the recent conference of the David Davies Memo- 
rial Institute oft International Studies, dealt with the problem of the immunity 
of foreign governments from: the jurisdiction of the English Courts, It is wide- 
ly felt that continued adherence to the strict rule of exempting foreign govern- 
ments from legal process at a time when many of them engage in trade, either 
openly or in the guise of trading agencies, some of which are registered under 
the Registration of Business Names Act, 1916, and whose status is, therefore, 
not easily discernible at the time when unsuspecting parties enter into contracts 
with them, is unrealistic. It not infrequently happens that the true status of 
such agencies does not become apparent until such time as the government on 
whose behalf they have contracted chooses to claim immunity from jurisdiction 
after action brought. The dictum of Lord Atkin in the Cristina case ([1938] 
1 All E.R. 718) states the law in such wide terms that, in the absence of a sta- 
tute specially enacted for the purpose of curtailing the immunity of foreign 
governments fyom the jurisdiction of the English Courts, jurisdiction cannot 
be exercjsed by the Courts unless there is an express submission to the juris- 
diction. The well-known case of United States of America v. Dollfus Mieg et 
Compagnie S.A. ([1952] 1 All E.R. 572) goes further than any previous case 
in holding that even a bailee holding property belonging to a foreign goverelon 
is immune from suit affecting such property, and there can be no doubt that 
this process of extending the jurisdictional immunity of foreign governments 
ean now only be reversed by legislation. The United Kingdom is one of the 
few remaining countries which still adhere to the rule that no distinction in 
law is permissible between acta jure imperis and acta jure gestions of foreign 
governments, a tule which most foreign countries now regard as out of date. 
The opportunity offered by the Brussels Convention of 1926 of excluding from 
jurisdictional immunity State-owned ships used for purposes of trade, and of 
thus curtailing immunities at least in this important field, was not taken by this 
country which refused to ratify the Convention. The time is ripe for remedial 
action to be taken, and it may be hoped that the whole problem of State immu- 
nity will now be re-examined with a view to legislation being enacted at an 
early date.—L.J. 
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REVIEWS. 


Law of Partnership. By the Hon. SUNDERLAL TREAMLAL DESAI B.A., LLLB., 
BARRISTER-AT-LAW, Judge, Bombay High Court. Cancurra: S. C. Sarkar “& 
Sons (Private) Ltd., 1-C, College Square. Second edition. 1956. Roy. 8vo. 
Pages La and 482. Price Rs. 20. 

‘We heartily welcome this new edition of the Law of Partnership. In this edi- 
tion the eminent author has considerably enlarged and re-written the matter 
dealt with in several chapters. Many additions and alterations have been made 
in the light of fresh cases bearing on the subject. The case law has been brought 
up to the end of 1955. This is a most lucid comprehensive and elaborate com- 
mentary on the 74 sections of the Partnership Act dealt with in Part I of the 
book. Part II deals with practice and procedure and contains fourteen Chap- 
ters dealing with various kinds of partnership matters on the brink of dissolu- 
tion. “Part III deals with insolvency of partners, and Part IV with Weal 
partnérships. The Appendix contains the English Partnership Act, 1890. Thus 
this work ‘is very exhaustive and is bound to rank as the foremost monograph 
on the Jaw of partnership and is bound to be extremely useful to the Beneh 
and the Bar. — 





Labour Laws in India. “By P. C. SARKAR, B.A., LL.B., Advocate, Calcutta High 
Court. ‘Caucurra: "S. C. Sarkar & Sons (Private) Ltd, 1-C, College 
., Square. 1956. Demi 8vo. Pages xxxvm and 1029. Price Rs. 20. 
Tas is a comprehensive work dealing with labour laws regulating industries 
and labour. It tontains 34 Acts of the Central Government and 84 rules and 
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regulations pertaining to the subject. The basic foundation of the work is the 
law as it stood on the day when the two separate Dominions of India and Pakis- 
tan came into existence. Amendments made by subsequent Acts, Adaptation 
Orders and Government Notifications have been incorporated in the text with- 
In square brackets and altered portions together with references have been 
given in foot-notes. The Acts have been alphabetically arranged and the Rules 
bearing on them have been given under each relevant Act. Thus this is a very 
exhaustive and comprehensive work dealing with labour legislation, and is 


bound to be useful to the Bench, the Bar, and the various Industrial and Labour 
Organisations. 


The Hindu Succession Act. By 8S. C. SARKAR, retired Judge of the Small 
Causes Court, Calcutta. Catourta: S. C. Sarkar & Sons (Private) Ltd., 
1-C, College Square. 1956. Demi 8vo. Pages 29. Price Re. 1. z 


Tuis brochure deals with the 31 sections of the Hindu Succession Act, 1956, 
which came into force on June 17, 1956. Succession is a very important and 
also complicated branch of the Hindu law on account of the existence ef several 
different systems of inheritance. But the two main systems are the Daya- 
bhaga and the Mitakshara. In the Dayabhaga the ruling principle in deter- 
mining the order of succession is religious efficacy, whereas in the Mitakshara 
it is propinquity. There are several sub-divisions of the Mitakshara law, viz. 
the Bombay school, the Madras school, the Mithila school, the Benaras school 
ete., and the order of succession varies in each of these schools. The task of 
the framers of this Act was, therefore, to evolve unity out of diversity. 
The Act aims at evolving a fairly uniform system of law for the whole country 
based on the principles of love, equity and social justice. The changes effected 
by the Hindu Marriage Act, 1955, and the Hindu Succession Act, 1956, can 
now be compared with the best systems of law on the subjects in the world. 
The two Acts fully emancipate Hindu women, and give them equal status with 
men. The learned author has Jucidly explained the purport of each section 
and pointed out the changes made by the Act. Lawyers will find the brochure - 
positively useful. 


Reports of International Arbitral Awards, Vol. VI. New Deum: Oxford 
Book & Stationery Co., Scindia House. 1956. Roy. 8vo. Pages 408. 
Price 28s. 


THis is a systematic collection of decisions of International Claims Commis- 
gions. Each award is captioned under the name of the individual claimant, 
together with identification of the espousing and the respondent governments. 
Notation is made of the date of the award. A head note is offered in each case 
to facilitate its use in research by the student of International law. Historical 
notes of the establishment and work of each tribunal, bibliographies relating to 
each tribunal, and references to discussions of particular cases are included. 
The texts of the treaties under which each tribunal functions are included. 
This volume is prepared by the Legal Department of the Secretariat of the 
United Nations. 


International Tax Agreement, Vol. VI. New Demi: Oxford Book & Sta- 
tionery Co., Scindia House. 1956. Rov. 8vo. Pages 262. Price 14s. 


Tars ig the sixth volume in the series entitled International Tax Agreements 
prepared by the Fiscal and Financial Branch of the Bureau of Economie 
Affairs. This volume brings the publication of tax agreements up-to-date. It 
is intended to continue this series by the periodic publication of further volumes 
containing the texts of new agreements and up-to-date information on the status 
of all agreements. The texts of agreements are reproduced in official versions 
transmitted by the contracting governments or in translations prepared by the 
United Nations. 
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November 15, 1956. Spe eee 


THE HONOURABLE MR. M. C. CHAGLA. 


Our warmest congratulations to his Lordship the Chief Justice on 
his temporary elevation to the gubernatorial gadi. Since the birth of the 


Republic of India this is the second time that a Chief Justice assumes 
charge as the supreme governing authority of a State in India. The 
present appointment, however, opens up a vast vista of glorious career 
in future, 


Fors equa merentes Respicit. 


On Friday, October 12, 1956, the Hon. Chief Justice and the Hon. Judges 
of the Bombay High Court sat in the Sessions Court where the members of the 
Original Side and the Appellate Side Bar and Attorneys had mustered strong. 

Addressing his Lordship the Chief Justice, Mr. M. P. Amin, Advocate- 
General, said: | , 

My Lord, 

On behalf of the members of the Bar, including myself, I offer to 
your Lordship our sincere and hearty felicitations on your appointment as 
the acting Governor of the State of Bombay. 

My Lord, when a few weeks ago we learnt that you were likely to be appoint- 
ed to the high office of acting Governor, we were all very much pleased and 
satisfied and we were looking forward to the day when the report proved to 
be true, and, therefore, when on last Tuesday the 9th of this month, we learnt 
that your appointment was made, indeed our feelings of joy and pleasure 
were immense. But still there wás a slight tinge of sorrow, sorrow from 
our personal point of view, because we will be losing you as our Chief 
Justice for a short period when we would not like to miss you even for a single 
day. But in the larger interests of the State we have got over the tem- 
porary feeling and to-day every one of us is happy with the news and we are 
feeling extremely glad over the event. 

My Lord, your Lordship, after a very brilliant academic career, started 
practising in the Bombay High Court and within a short time acquir- 
ed a very lucrative practice, and in 1941 you were persuaded to accept a seat 
on the Bench in spite of your lucrative practice at the Bar. Your Lordship 
for most of the time sat on the Original Side and every one still remembers 
those days when we practised before you. Your Lordshin’s courteous attitude 
towards the members of the Bar is still remembered with pride and pleasure. 

On the attainment of Independence in 1947, your Lordship was appointed 
the Chief Justice of the Bombay High Court and your Lordship had the unique 
distinction of being the first Indian to get that high position, and with that ap- 
pointment many opportunities were afforded to your Lordship to be useful in 
the cause of administration of Justice. e 

My Lord, since then over nine vears have passed and, indeed, it is always a 
pleasure to appear in your Lordship’s Court. The proceedings are conducted 
with dignity and decorum befitting the High Court. The proceedings are con- 
ducted in such a manner that even the junior-most counsel feels happy and at 
ease In yonr Lordshin’s Court. Whether he is'a junior or a senior, the treat- 
ment is alike, al always there is readiness to help him, no matter whether he 
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has a good case or a bad one. Your Lordship has preserved the best traditions 
of the Bench. Your Lordship’s quick grasp, clear perception and sound know- 
ledge of law, have all contributed in bringing about a remarkable result which 
has left an imprint of a great personality and of integrity of character, 

My Lord, the strength of thé law Courts does not lie merely in administer- 
ing justice, but it lies in the vital fact that every one appearing in Court, either 
as an advocate or as a litigant, should feel that justice is done and that feeling 
we always had in your Lordship’s Court in an immense degree. 

My Lord, your activities are not merely confined to law. Your Lordsbip 
has taken a very active part in the matter of education. We all remember the 
services that you have rendered, first, as a Fellow, and, thereafter, as a member 
of the Syndicate, and, lastly, as a Vice-Chancellor of the Bombay University. 
Your Lordship has done immense service to the country as a representative of 
our country as a delegate at the U.N.O. and, my Lord, to-day, when we find 
that your Lordship is now appointed acting Governor of our State, we are 
fully confident that even in the new sphere of life your Lordship will dis- 
charge your duties and exercise your privileges to the entiré satisfaction of 
the citizens. e 

My Lord, your Lordship is now going to a new sphere of activity. We all 
know that our State on November 1, 1956, is going to be a bigger State. Various 
questions have arisen and will arise, not necessarily easy to solve. We are, 
however, all confident that under the guidance of your Lordship they will þe 
all solved, and not merely solved, but solved to the satisfaction of all. 

My Lord, I am voicing the feelings of all members of the Bar that we are 
fully confident that under your Lordship’s guidance the reputation and status 
of our State will be enhanced so that we will be proud to belong to a State 
where the leader of the State is indeed helping to the utmost for its develop- 
ment. As the head of the Judiciary, your Lordship has done immense service to 
the satisfaction of all, and now, as the head of the State, the satisfaction that 
will be given by your Lordship will be still greater. 

Finally, may I say one word about your Lordship’s popularity? If proof 
were needed, one has only to turn round and see how this hall, big as it is, is 
not only packed to the fullest but is found insufficient to accommodate more— 
all anxious to pay respects to your Lordship. 

May God grant you long life and happiness with a period of comparative 
rest and also strength, vigour and vitality to attain still greater and higher 
achievements. 


Mr. H. M. Choksi, Government Pleader, said: 

My Lord, 

On behalf of the Appellate Bar and myself, it is my pleasant privilege 
to offer our sincere and hearty felicitations and congratulations to your 
Lordship on your appointment as the acting Governor of this great State. It 
ig a unique occasion that your Lordship, who is the presiding deity of this 
Temple of Justice where you hold scales of Justice even between the ruler and 
the ruled. is called upon to be the Head of the State. It is a hall-mark of 
democracy in this country which implements the rule of the people, by the peo- 
ple, and for the people. The occasion is unique and it will be in your Lord- 
ship’s regime that a larger bilingual State will be ushered in on Octcber 31, 
of this vear. In your regime, this Court has acquired a great reputation for 
impartial and speedy justice. It has a brilliant record of having disposed of 
cates within the shortest time, particularly in criminal matters. 

My Lord, when your Lordship took your seat as the first Indian Chief Justice 
of this Court, we had occasion to express our felicitations and high hopes which, 
I may say, have been amply fulfilled. In your younger days your Lordship 
was an inspiration to the youth of this country. Your ideas, perhavs, then were 
considered extreme, but your ideas of independence and patriotism inspired 
the youth of the country. India was then struggling for indefendence. It has 
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now achieved its independence. The Father of the Nation, Mahatma Gandhi, 
ee your Lordship for your excellent work in the Council of the United 
ations. 
As a distinguished son of the new India, a still more important and vital 
role has to be played by your Lordship in the future. Our best wishes are and 
will be with your Lordship wherever your Lordship goes. 


Mr. N. H. Sethna, President of the Incorporated Law Society, said : 

My Lord, 

On behalf of the Incorporated Law Society and the Attorneys of this Court, 
I have great pleasure in associating myself with the sentiments expressed by’ 
previous speakers. I have nothing more to add except to say that the honour 
done to your Lordship is equally a great honour to this Court. I also feel as 
one*who had occasion to come into contact with your Lordship in your earlier 
days in this Court when we were all thinking in terms different than what we 
are doing now. » Our State, however, is getting bigger and bigger, and our only 
hope is that your Lordship will be present to inaugurate the great changes both 
in the composition of the Court and in the adjectival law which might come 
into operation at a later date. 

I hope that your Lordship will be long preserved in good health so that your 
Lordship may see your work to its fruition. 


His Lordship, the Chief Justice, said : 

Mr. Advocate General, Government Pleader, President of the Incorporated 
Law Society, members of the Bar and Attorneys: 

I am deeply moved by the very kind sentiments you have expressed about 
me. I am not vain enough to think that even half of what you have said is 
true, but I am overwhelmed by your kindness. I remember thirty-four years 
ago entering the Bar Library as a friendless junior, and from that day till today 
I have only received kindness, friendship and goodwill. J lay no claim to eru- 
dition or scholarship, to legal subtlety, or to deep judicial grasp. I only aim at 
one thing—to be conscious of my own fallibility and to try and understand 
human frailty and to sympathise with human suffering. It is because of this 
_that I have always leaned in favour of the weak and the down-trodden, be- 
cause it is my firm opinion that it is only that way that you can get anywhere 
near abstract justice. 

The other quality I can lay claim to is my devotion to this Court. i have 
always loved this Court, and my greatest happiness has lain in my being able 
to serve this Court. Individuals do not matter, what matters is institutions. 
Individuals are only the instruments for the service of institutions, and I am 
erateful to God that He should have found in me a humble instrument to serve 
the great cause of this Court and the administration of justice. I know how 
terrible I felt when there was a threat of destruction and division of this 
Court. A kindly Providence has removed that threat, not only that but our 
High Court will have a larger jurisdiction than it had before and the writ of 
this Court will run in the largest State of India. Although I may be goine 
to a higher office, I wish to assure you that my heart will always be here, and, 
wherever I am, I shall always be thinking of how efficiently and competently 
justice is administered in this Court. 

An ordinary human being can never read his obituary notice. A Judge, T 
think, is more fortunate because when he retires he can read his obituary notice 
in the reference made to him or in the fact that no reference is made to him. 
I think I am even more fortunate than most Judges because I have alv@vs 
felt that the final ultimate verdict by which a Judge will be judged is the 
verdict of the Bar, and today I feel that you have passed with regard to me a 
very charitable verdict, a very kind verdict, a verdict which T do not deserve 
and a verdict which I will never deserve. l 


Thank you. \ 
® 
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THE BLESSINGS OF LIBERTY? 


By Tae HONOURABLE EARL WARREN 
Chief Justice of the Umted States. 


THe times in which we are living are not normal times. Powerful forces are 
at work in the world—both to preserve liberty and to extinguish it. The inter- 
play of hope and fear, belief and doubt, determination and frustration keeps 
tne affairs of mankind and the minds of people in a state of turbulence—a tur- 
bulence that destroys perspective and clouds the vision. Such times call for con- 
stant reflection and reappraisal, in order to determine what our heritage of 
liberty is and what we are doing today to preserve it for our children and for 
those who come after them. 

It is imperative that we do this. Notwithstanding the contributions of patriots 
through the centuries, the far-sighted wisdom of the founding fathers or, the 
written guarantees of the Constitution, liberty 1s not necessarily our permanent 
possession. Both external and internal pressure constantly assail it. It is axlo- 
matic that every generation, to keep its freedom, must earn it*through under- 
standing of the past, vigilance in the present and determination for thé future. 

It is easier to know how to combat a foreign enemy who challenges our right 
to these freedoms and thus prevent a sudden collapse of the things we hold dear 
than it is to subject ourselves to daily analysis and discipline for the purpose of 
preventing the erosion that can with equal effectiveness destroy them. I say 
‘Coasier’? because Americans have never hesitated to make the choice between 
liberty and death. Normally we can rely upon our representatives in govern- 
ment to keep our defenses sufficiently strong to enable us to ward off outside 
attack, but we cannot delegate to any or all of our governmental representatives 
the full responsibility for, protection of our freedoms from the processes of 
erosion. Such protection can be had only through an understanding on the part 
of individual citizens of what these freedoms are, how they came into being and 
whether their spirit dominates our institutions and the life of our country. The 
protection I speak of is that sense of strength and comradeship which flows 
from national unity, buttressed by freedom of thought, of expression, of mobi- 
lity and of participation by all in the life and government of the nation. 

I have no doubt it seems strange to some people that we take time to discuss 
such things almost two centuries after the adoption of the Constitution and its 
Bill of Rights. There are some who regard our freedoms merely as their birth- 
right which they may simply take for granted. There are others who would 
never shrink from the loss of little freedoms—by the other fellow of course. 
And there are also those who would procrastinate until the deluge. The fact 
remains, however, that we do have a battle today to keep our freedoms from 
eroding, just as Americans in every past age were obliged to struggle for theirs. 
Many thoughtful people are of the opinion that the danger of erosion is greater 
than that of direct attack. I do not mean to suggest—nor do they, I am sure— 
that, outside of the totalitarian menace, any substantial group of our citizens 
would wilfully destroy our freedoms. But the emotional influence of the times 
coupled with the latent suspicion and prejudice inherent in human nature are 
capable of threatening the basic rights of everyone, unless those emotions are 
controlled by self-discipline, community spirit and governmental action. 

A few days ago I read in the newspaper that a group of state employees—not 
in Missouri—charged with responsibility for determining what announcements 
could be posted on the employees’ bulletin board, refused to permit the Bill of 
Rights to be posted on the ground that it was a controversial document. It was 
reforted that the altercation became intense, and that only after the Governor, 
in writing, vouched for its non-controversial character was the Bill of Rights 
permitted to occupy a place along with routine items of interest to the state 
employees. And this happened in the United States of America on the fifteenth 
day of December, 1954—the 163rd anniversary of our Bill of Rights—declared 
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by proclamation of President Hisenhower to be Bill of Rights Day. 

It is straws in the wind like this which cause some thoughtful people to ask 
the question whether ratification of the Bill of Rights could be obtained today 
if we were faced squarely with the issue. Tuey inquire whether we are as un.ted 
today in defending our traditional freedoms as were the American people in 
asserting them durmg the first years of constitutional government in the United 
States. My faith ın the sober second thought of the American people mases ime 
confident that it would now be ratified. On the other hand, I am not prepared 
to dispute with tuose who believe the issue would provoke great controversy. 
Have we not had enough controversy over teaching in, and the conduct of, our 
colleges and schools, both public and private, to warrant the inference that an 
effort would be made to curb freedom of speech and thought in that important 
segment of American life? Have not sufficient doubts been expressed concerning 
the rights of individuals to invoke their constitutional privilege against self- 
incrimination to justify tue belief that the proposed adopt.on of this safeguard 
against tyrann? might provoke heated discussion? Does not the suspicion that 
has attaehed to lawyers who represent unpopular defendants indicate some 
departure from the constitut.onal principle that every person charged with 
crime is entitled to be effectively represented by counsel? Are there not enough 
shortcuts advocated—and too often practised—in our time-honored legal proce- 
dures resuiting in what we call a denial of due process of law? Have tuere not 
been enough invasions of the freedom of the press to justify a concern about the 
inviolability of that great right? 

Departures from the letter and spirit of our constitutional principles are not 
the product of any one person or any one group of persons. They are more 
properly chargeable to the entire body politic—to the suspicion, hatred, intole- 
rance and irresponsibility that stalk the world today, and also to a lack of 
appreciation of tne age-old struggle of mankind to achieve our present-day 
blessings of liberty. Government—whether national, state or local—is not the 
sole culprit, for it does not operate in a vaccum. In the last analysis, it only 
reflects the mores, the attitudes and the state of mind of the dominant groups 
of society. 

How do we come to have a Bill of Rights, and what is its significance in the 
history of this nation? The Bill of Rights, wnich became part of our funda- 
mental law in December, 1791, does not by any means define all our rights. 
Many of our rights are to be found in the original Constitution, and others 
are formulated in later amendments. The Bill of Rights did not originate the 
rights which it guarantees. There was, at the time of its adoption, not a single 
novel idea in it. It did summarize, in a striking and effective manner, the per- 
sonal and public liberties which Americans 164 years ago regarded as their 
due, and as being properly beyond the reach of any government, old or new. 

The men of our First Congress knew, as we may be in danger of forgetting, 
that each element in the Bill of Rights was a painfully won acquisition. They 
knew that government must be neither too strong nor too weak; that whatever 
form it may assume, government is potentially as dangerous a thing as it is a 
necessary one. They knew not only that power must be lodged somewhere to 
prevent anarchy from within and conquest from without, but that this power 
could be abused to the detriment of their liberties. Faced by this paradox, 
they turned to the experience of their forebears for counsel. 

The English people, in their long struggle to control the monarchy founded 
by William the Conqueror, hit upon a happy solution: government should 
remain strong for its proper ends, but its strength should be kept within car- 
ly defined limits. It became the consensus of the English people that certain 
acts should be clearly understood by all to be beyond the power of government 
and illegal if committed by any of its agents. Here we have the basis of the 
Anglo-Saxon legal and constitutional tradition. 

The first great document in this tradition was the Magna Charta of 1215. 
Little was new®in the Magna Charta. It merely recorded the rights which 
had been asserted, with varying success, against the Norman monarchy during 
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the previous century and a half and, needless to say, there were reactions and 
backslidings in the five centuries that followed. But in the main the move- 
ment was forward—towards the accumulation of a body of well-established 
liberties and immunities enjoyed by the trueborn Englishmen. 

The century or so during which the British colonized America was especially 
important in the development of British constitutional rights. A full century 
before Madison rose in the First Congress and proposed our American Bill of 
Rights, the British Bill of Rights had already come into being. It was the 
culmination of generations of struggle against the arbitrary government of the 
Stuart dynasty in England. 

In the course of the eighteenth century, the question arose whether the resi- 
dents of the thirteen American colonies were trueborn Englishmen, and, as 
such, entitled to the traditional liberties and immunities enjoyed in the hgme- 
land. Since the King and Parliament of Great Britain were resolved upon 
giving a negative answer to this question, the colonies decided, in the year 
1776, that the time had come to make a fresh start and to adopt a Declaration 
of Independence. ° 

In one sense, the Declaration is a lineal descendant of the Magna Charta. 
But in another sense, it is a very different sort of document, a characteristic 
product of the Age of Reason. Instead of appealing to royal concessions and 
traditional immunities, it takes its stand upon self-evident truths, the laws of 
nature and unalienable rights. It was a new turn in human history. It was 
an experiment which had never been attempted. It is still on trial. 

Our forefathers had had their fill of royal governors and of George II and 
his ministers, and so they forgot for a time one of the great lessons of consti- 
tutional history—that government must be strong for its proper ends. Many 
of the new state constitutions set up a hobbled and ineffectual executive branch. 
Our first attempt to create a national government, the Articles of Confedera- 
tion, provided for no executive at all. Our attempt to operate under a weak 
government barely got us through the Revolutionary War. The return of 
peace began a drift which all clear minds perceived was toward anarchy. The 
inevitable and timely reaction brought about the Federal Convention of 1787, 
by which our present Constitution was submitted to the American people. 

To the American people, the Constitution was a new and permanent legal 
basis for their government. They wanted nothing left to conjecture. They 
insisted upon concrete rights set down in black and white. If government was 
to be strengthened, the more apparent became the need to delimit its proper 
powers and itemize the immunities which its citizens ought to enjoy. And s0, 
directly upon the establishment of government under the Constitution, the 
First Congress submitted the Bill of Rights to the states. 

Such, in the most practical way, is the process by which we acquired our 
Bill of Rights. If you have not read its provisions recently, I urge that you 
read and re-read them. They were never more important. The Bill of Rights 
contains only 462 words and can be read in only a few moments, but from the 
American viewpoint it embraces the wisdom of the ages as divined from man’s 
struggle for freedom throughout civilization. 

The liberties thus written into our fundamental law have not gone unassailed 
in the course of our national history, for men in office are still men. Whether 
men derive their authority from hereditary right or from popular election, 
they remain prone to overstep constitutional limitations and invade legal im- 
mynities. Periods of domestic dissension and of foreign war are especially 
liable to produce tendencies to disregard established rights in the name of 
national safety. Often the tendency persists after the danger which provoked 
it has passed away, and at such times Americans who cherish these rights have 
had to fight to vindicate them. The French Revolution, and the deep ‘cleft of 
opinion which it brought about in our country, led to the notorious Alien and 
Sedition Acts of 1798. When Thomas Jefferson succeeded tg the Presidency 
three years later, he set free all those who had been imprisoned under what 
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he regarded as an unconstitutional statute, Ow: Civil War saw the tendency 
to substitute military for civil tribunals, ‘whiea the, Supreme Court rebuxed 
in the famous case of Ex parte Milligan in 1866. World War I was followed 
by a wave of repressive measures, such as mass arrests without benetit of habeas 
corpus, which were strenuously opposed by the libertarians of the day. ln our 
time, we have seen the greatest of wars give way to a decade of chronic tension 
and crisis in which it is to be expected that new encroachments upon traditional 
liberties may have to be encountered. 

I have suggested that if there has been damage done to our traditional rights 
it has been accomplished by a process of-erosion. Are the privileges and immu- 
nities summed up in our Bill of Rights in danger of loss through subtle changes 
in our climate ef opinion? Is distrust of our fellow countrymen wearing away 
our traditional concept of the innate dignity of man? 

These questions call for consistent and intense exploration far beyond the 
limits of this discussion, but because we are here on the campus of a great uni- 
versity, I would remind myself, and you, that if our other rights are to be 
of value o us we must first have the untrammelled right to search for the truth 
in institutions such as this, and then to teach it in accordance with the dictates 
of conscience. If that right should ever fail, so will our other blessings of 
liberty. That is precisely what has happened to people in other parts of the 
world, and in our time. 

But I do not wish to end on a mournful note. Nor do I wish to suggest that 

our liberties are about to be lost. Erosion may have begun in some respects, 
but the fabric of our liberties is still far from undermined. Surely the America 
that sent 12,000,000 men into a world war to preserve freedom everywhere will 
not allow its own freedoms to be frittered away. Surely the America that has 
poured out its substance to rehabilitate the free world, and even our former 
enemies, s0 that they can resist tyranny, will not willingly pass on to its children 
Jess freedom than it has itself enjoyed. 

It has been sagely remarked that men more frequently require to be remind- 
ed than informed, and I hope that we may all join in the good work of remind- 
ing each other of how much we have to lose, and how heedless we would be to 
lose it. With a strong belief in the wholesomeness of our objectives and the 
courage to defend our freedoms, I have no doubt we shall preserve our heritage. 

Faith, the Apostle tells us, is the substance of things hoped for, the evidence 
of things not seen. Faith in America confirms tne hope that we shall preserve 
for our children all that our fathers, by the way of clear thinking, firm resolu- 
tion, patient endurance and willing sacrifice secured for us; that our heritage 
of liberty will not dwindle but increase; and that we will prove worthy of what 
we have so abundantly received. It is such faith, I believe, that brings all of 
us together today to consider the ‘‘Blessings of Liberty.’ 


CAPITAL PUNISHMENT IN INDIA—HAS IT 
OUTLIVED ITS UTILITY? 


A BILL for the abolition of capital punishment in our country is being debat- 
ed in the Lok Sabha. Public opinion in England, influenced in no small measure 
by the lessons of the past, has veered by and large towards abolition. England 
is well on its way to abolish it. Should India follow suit? 

That death penalty has utterly failed of its purpose is proved by the increas- 
ing number of murders. Fear of death has hardly ever stayed the hand of «he 
assassin nor has any moral injunction. ‘‘Thou shalt not Inll’’, thundered 
Jehovah. And yet, murderers have walked this earth ever since the curse of Cain 
lay deep upon us. 

Even the most ardent anti-abolitionist will concede that hanging in itself is a 
revolting practice. The revenge motif is deeply embedded in this extreme 
penalty of the law. It had its roots in the ancient Mosaic law of an eve for an 
eye. That revenge was at the root of inflicting the death penalty is illustrated 
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by the fact that in the olden days the State took upon itself the onerous task of 
prosecuting and executing even animals. . The offending animals were tried like 
human beings and were defended by counsel appointed for the purpose. 

_ The stock argument of those who want to retain the death penalty is that it 
is necessary for the protection of society. The barbarous punishments of the 
past for offences so trivial as would be dismissed with fine today were also justi- 
fied on the same plea. As late as 1780 the English law recognised over two 
hundred capital crimes such as felling a tree, stealing five shillings and even 
pickpocketing. Jt was only when Burke ridiculed such outrages and Black- 
stone pointed out that it was not lawful to deter others ‘‘at any rate and by any 
means’’ that Englund abolished capital punishment for offences against pro- 
perty at one of the most difficult periods in her social history. But the happy 
outcome of it all was that England had less crime against property without 
capital punishment than she had with it. It shows that the death penalty “was 
not the necessary deterrent as its protagonists firmly believed it to be. More- 
over, a crime against property is usually premeditated; waoereas majority of 
murders are the result of sudden passion. If the punishment of death were a 
real deterrent it would have been more effective in curbing premeditated than 
passionate crimes. If it did not prevent men from stealing, how can it prevent 
murders ? 

In the 18th century the institution of public hanging came into great vogue 
as it was thought that it might deter others from committing murder. Thacke- 
ray confessed to a feeling of terror and shame after having witnessed a hanging 
scene and felt himself ashamed and degraded at ‘‘the brutal curiosity which 
took him to that brutal sight”. Far from deterring crime, public executions 
incited people to commit it, sometimes at the very scene of execution. Pick- 
pockets plied their trade even while their comrade in crime was swinging on 
the gallows; the counterfeiters busied themselves with their craft while their 
counterparts were confined to the condemned cell; Fauntleroy, tne forger, con- 
fessed to his having committed the crime after witnessing a forger being hang- 
ed; a juryman who condemned Dr. Dodd to death for forgery himself ended up 
at the gallows for the same crime. Often enough, serious cases of assault and 
in some instances murder were the aftermath of a public hanging. Thus, public 
hangings had to be abolished as they only served to give impetus to fresh careers 
in crime. 

The fear that aboltion of capital punishment will multiply murders and Jeo- 
pardise the safety of other law-abiding citizens is unfounded. The experience 
of more than thirty States where the death penalty is abolished shows that abo- 
lition has not increased the rate of murder in any one of them; in many there 
has been a decided decrease. Roy Calvert, in his book, ‘Capital Punishment In 
The Twentieth Century’ gives figures in support of this contention. In New 
Zealand where there has been no execution since 1935, the figures of the rate 
of murder are 132 in twelve years before abolition as against 113 in twelve 
years since abolition. In Switzerland the figures are 0.237 per 1,00,000 of the 
population three years before abolition in 1942 as against 0.163 in the subse- 
quent three years. In Belgium no executions took place since 1863. In three 
years preceding the last execution there were 64 committals; in the three suc- 
ceeding years 51. In Denmark there has been no execution since 1892. In the 
ten years ending 1890 the convictions for murder or attempts at such numbered 
0.42 per 1,00,000 of the population. Between 1891 and 1900 they numbered 
0.28 per 1,00,000. In Holland, during the twenty years preceding and succeed- 
ing 1870 the number remained 0.09 per 1,00,000. In Norway, fifteen years pre- 
ceding 1875 sentences for murder averaged 2.7 annually; in the succeeding 
fifteen years the average was 2.4, In Sweden, during the five years preceding 
and succeeding 1910 the number remained 0.07. The experience of these coun- 
tries proves to the hilt that the death penalty is not a necessary deterrent. In 
India too sporadic attempts were made in the past to do away with the death 
penalty. Sir Charles Metcalfe actually suspended capital punighment in Bengal 
for several years without any evil consequences. An official note on the Indian 
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Penal Code aè originally drafted in'1887 records that a prominent official in 
Madras stated that ‘‘the gravest doubts have arisen in his mind of the elcacy 
of death as a punishment’’, Anotner official note on the Code as revised and 
adopted in 186U observed: ‘‘the tendency of modern times has been to abolish 
tne capital sentence and its abolition in several European states does not appear 
to have had any unfavourable effects on crime’’, 

_ Another argument in favour of abolition is that despite the fairness and 
Impartiality of any judicial system there is always the possibility of miscar- 
riage of justice. ln many a murder trial there ig no direct evidence, that is, 
of the actual eye-witnesses. The case then has to be decided on circumstantial 
evidence which tnough very valuable and at times more reliable than direct 
evidence is not without its perils to the accused. Cases are not wanting where 
circumstantial evidence has caused miscarriage of justice. And in murder cases 
whére trial is by jury circumstantial evidence can really play havoc, especially 
in cases of poisoning, and a truly innocent man may end up at the hangman’s 
noose. With al its good points, the jury system leaves much to be desired. 
The ning well-meaning gentlemen of the jury are for tue most part unable to 
distinguish between what is relevant and irrelevant evidence or to analyse the 
evidence by sifting what is in favour of the accused from what is against him 
with the resuit that very often moral conviction takes the place of legal proof 
and seals the doom of the accused. This is not to decry the jury system but to 
point out that the infirmities of the system render miscarriage of justice pos- 
sible. This is a strong argument against the death penalty. The classic case 
in point is that of Jonathan Bradford, the Oxfordshire Innkeeper, who was 
executed in 1736 for the murder of Hayes, one of tue guests at Bradford’s Inn. 
Two other guests happened to hear at night groans coming from one of the 
bedrooms and on entering saw Bradford with a knife in one hand and a lantern 
in the other, bending over the blood-smeared and dying Hayes. There was 
blood on Bradford’s hands and on the knife he held. Bradford’s defence was 
that he had been awakened by a ery, had lighted a lantern, picked up a knife in 
case of attack and proceeded to investigate; while he was trying to find out if 
he could do anything for Hayes, the two guests burst into the room. The evi- 
dence, though circumstantial, impressed the jury and Bradford was executed 
with a ery of innocence on his lips. A year later, Hayes’s footman confessed to 
having committed the murder. In 1876, William Hebron was sentenced to 
death but luckily owing to the extreme youthfulness of the ‘‘offender’’ the sen- 
tence was commuted. Years later, Charles Peace, that king among criminals, 
confessed that the policeman with whose murder Hebron had been charged was 
shot by him and that he had been present throughout Hebron’s trial and when 
the solemn sentence of death was pronor on him. Hebron was released 
after verifying the admission of Charles Peace which was described as ‘‘the 
only spark of humanity he ever showed”. Perhaps, a yet more notorious ease 
of wrongful conviction is yet to tarnish the police records. Sir Edward Mar- 
shall Hall was convinced that Bennett never murdered his wife on Yarmouth 
beach on September 22, 1900, the crime for which he was hanged. D. N. Pritt, 
.Q.C., made this revealing statement: ‘‘It would be very painful, perhaps, to 
repeat names, but I know two or three cases about which I felt the very gravest 
anxiety, and those men are now dead’’. Cases of mistaken identity are not un- 
known. A victim of this kind of error was James Crow executed at York in 
1727 for burglary when the real culprit was Thomas Geddely—Crow’s only 
crime was that he bore strong resemblance to Geddely. The cases of wrongful 
conviction are not restricted to any particular country; they are there forethe 
finding in the criminal records of every country. There are cases in which men 
have been sent to the scaffold on perjured evidence. More often, such errors 
are due to false evidence given in perfectly good faith. These instances are not 
intended to throw doubt upon the judicial system or the fairness of criminal 
trials. They only serve to show that human nature is fallible and the death 
penalty being imrevocable there would be no possibility of redressing a wrongful 
conviction. It is well to recall the cry of Lafayette ‘‘I shall go on demanding 
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the abolition of capital punishment until the infallibility of human judgment 
is proved to me’’. 

The real task, therefore, is not to inflict death on the murderer but to examine 
the causes which have driven hin to his desperation. Although there are various 
factors which influence the crime of murder, poverty and drink are chiefly 
responsible for a good number of murders. Murders committed in a drunken 
state are on the increase despite pronibition in Bombay. It is undoubtedly 
the State’s responsibility to protect its citizens against murders; but far greater 
is its responsibility to remove the conditions—sociological, economical, and en- 
vironmental—which create and multiply the murderers. Murders most com- 
monly occur in overcrowded areas, where domestic brawls, the bouts of over- 
drinking and the outbursts of violence are all too common. Monsieur Lassagne, 
the head of the French School of Criminologists, has rightly said, ‘‘ Every society 
has the criminals which it deserves”. Willard Motley, in his novel, ‘Knock on 
Any Door’ tells us the pitiable story of Nick Romano, tne promising altar boy 
who ends up in the electrice chair as a cop-killer. The novel is æ veritable chal- 
lenge to society why it should not be destroyed by the monstrous crimipals that 
it has almost deliberately fashioned. Society is the criminal before the mur- 
derer commits his crime. The responsibility of the State in creating the crimi- 
nal cannot be ignored. The State must take strong measures to limit the op- 
portunities for committing or temptation to commit murder. The State should 
put an embargo on the indiscriminate sale of lethal weapons, fire-arms and 
poisonous substances by a legislative fiat and impose stringent punishment on 
all those who infringe these rules. Thus the real way to prevent murders 
is to eliminate the conditions which are responsible for it. 

In England murder is murder; there are no degrees of the crime and there 
is only one punishment for it—death. The Indian Penal Code, conceived under 
the liberal intluence of Macaulay and Lord William Bentick, happily provides 
elaborate exceptions which reduce the crime from murder to culpable homicide 
and very wisely leaves discretion to the Judge in the matter of punishment. 
But curiously enough there is no death penalty for the offence of attempt to 
murder both in India and in England. Attempted murder is as bad and as 
great a menace to society as actual murder; the homicidal intent is present in 
both cases. Why should then there be different punishment for the successful 
and the unsuccessful murderer? If the unsuccessful murderer can be dealt 
with effectively by a term of imprisonment, so can the successful murderer. 

Death penalty or not there will always be persons willing to take a chance 
of getting away with murder. There is such a, thing as a professional cheat 
or burglar; there is hardly ever such a thing as a professional murderer. Mur- 
der is a crime of passion and is mostly unpremeditated. In the excitment and 
the heat of the moment the murderer does not realise the consequences of his 
act; very often he is penitent. Ratiocination comes into play after the fatal act. 
In this connection, Lewis E. Lawes, the warden of Sing Sing prison, records 
a significant piece of conversation he had with a condemned prisoner on the 
eve of execution. ‘‘In taking leave of this prisoner, I put a final question’’, 
says Lawes: ‘‘ ‘Tell me, Harry, what made you do it? Didn’t you realise what 
it would mean?’ ‘Didn’t give it a thought, warden’, he answered. ‘Just wanted 
to get my man’’’. In such cases death penalty is unwarranted. What is 
wanted is the rehabilitation of such a person and not his extinction. And life 
imprisonment can be a very efficient substitute. 

It may be argued then what about the friends and relatives of the unfortu- 
nate victim? There is no room for such misplaced sympathy. How 1s 
the cause served any the better by inflicting death on the murderer and bring- 
ing more misery to his friends and relatives? It is well to bear in mind Charles 
Bradlaugh’s warning: ‘‘Punishment which is mere revenge is itself a crime”. 

But death penalty should be retained in cases where death is caused for com- 
mitting dacoity or rohbery. The professional criminal bent on so perilous a mis- 
sion as to commit the offence of dacoity or robbery and knowjne full well the 
consequences of his arrest will not be deterred from causing the death of hig 
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victim if the death penalty is done away with in such a case. Toa professional 
criminal a few more years of imprisonment would mean nothing if by causing 
death he could take the chance of complete escape. From the above analysis it 
is clear that with the exception of murder for robbery or dacoity, death penalty 
needs to be abolished, for just as you cannot calm the storm by whipping the 
sea you cannot prevent murders by keeping the death penalty. 

It is unfortunate that the recent discussion of the bill for abolition in the 
Lok Sabha met with the perennial counterblast that the time is not vet ripe 
for abolition of the death penalty. Even in the early part of the present cen- 
tury the proposal to abolish the death penalty in England for an experimental 
period met with the contention that any such step would involve ‘gambling 
with the lives of the people”. In 1810 Lord Ellenborough firmly and vocifer- 
sat (ea Se the proposal to abolish capital punishment for petty crimes like 
stealing money. It had its echo in the House of Lords in 1948 when a demand 
for temporary abolition of the death penalty by way of an experiment raised 
a veritable hommet’s nest. Hight years of insidious agitation in England has 
brought ¢he death penalty on the verge of abolition. It is to be hoped that 
the bill for abolition in the Lok Sabha will be debated in a realistic manner 
without allowing sentiment to have the better of reason. 

Api P. GANDHI. 


GLEANINGS. 


Crimes COMMITTED ON BOARD AIRCRAFT 


THE absence of a multilateral convention governing jurisdiction over erimi- 
nal offences committed on board aircraft is likely to perpetuate the state of 
uncertainty surrounding this branch of air law. This uncertainty became ap- 
parent in a case recently before Devlin J., on a motion to quash an indictment 
charging the defendants with offences under the Dangerous Drugs Act, 
1951, and Dangerous Drugs Regulations, 1958. In R. v. Martin ([1956] 
2 All E.R. 86), the defendants, members of the crew of a British aircraft, were 
alleged to have taken raw opium on a flight from Bahrein to Singapore. They 
were charged at the Central Criminal Court with an offence against reg. 3 of 
the Dangerous Drugs Regulations, 1953, which provides that ‘‘a person shall 
not be in possession of a drug unless he is generally so authorised...’’ It was 
conceded by the prosecution that the offence was punishable only if committed 
in the United Kingdom, and the question therefore arose whether s. 62(1) of 
the Civil Aviation Act, 1949, could be said to confer jurisdiction on the English 
Courts to try offences committed on aircraft registered in this country as if 
such offences had been committed in the United Kingdom. Section 62(1) 
provides as follows: ‘‘Any offence whatever committed on a British aircraft 
Shall, for the purpose of conferring jurisdiction, be deemed to have been com- 
mitted in any place where the offender may for the time being be’’. The pro- 
secution contended that a person who has committed an act which, if committed 
in this country, would be a criminal offence is equally guilty if that offence has 
been committed on a British aircraft. The defence, on the other hand, contend- 
ed that s. 62(1) was concerned only with venue and that the extensive inter- 
pretation for which the prosecution contended was not justified by the word- 
ing of the section., Devlin J., accepted the contention of the defence and ac- 
cordingly quashed the indictment. 

It may be observed that the submission of the defence succeeded only on ghe 
ground that s. 62(1) was held not to apply to a statutory offence which by its 
terms was local—and not universal—in character, and which could not, there- 
fore, be committed outside the territory of the United Kingdom. It follows 
that the decision is severely limited in scope. In fact, Devlin J., said that he 
did not quash the indictment on the ground that he had no jurisdiction, but 
that, on the contrary, the Courts of this country ordinarily had jurisdiction, 
by virtue of s. 62(2), to try offences committed on British aircraft. 


172 HH BOMBAY LAW REPORTER. (You. Lviit. . 


The wider implications of thé problem of jurisdiction over crimes committed 
on aircrait In might may now be examined ın tue hght of international and 
municipal law. it is suomitted that, m so far as coucerns international law, 
there 1s only one provision, i.e., art. 1 of the Chicago Convenuon on international 
Civil Aviation ot December 7, 1944, which may be said to deal incidentally 
with th.s question. Even this provision, however, doubttul as its implications 
are, affords no guidance in the mater of offences committed on board aircratt 
in tight over the high seas. Article 1 of the Convention, whicu is merely a 
restatement of a generally recognised rule of international law, provides that 
‘‘the Contracting States recogmse that every State has complete and exclusive 
sovereignty over the airspace above its territory’’. One of the most important 
uttributes of sovereignty ıs the right to exercise jurisdiction over all events oc- 
curring within the geographical limits of tnat sovereignty and, above all, crimi- 
nal offences commutted therein. ln so far as concerns the substantive law to be 
uppled, ıt must be that of the country which, in accordance with the principle 
here referred to, is entitled to exercise jurisdiction. The viev® here expressed 
would be correct, it 1s submitted, even 1f aircraft were assumed toehave the 
same status as ships, an assumption sometimes made but not capable of being 
justified by any autuority; for it is generally acknowledged that ships in the 
territor.ai waters of another State are subject to the law and jurisdiction of 
on State, and not of the flag State. Only warships form an exception to this 
rule. 

It is sometimes objected that to make criminal offences committed on aircraft 
in flight subject to the law and jurisdiction of the State over the territory of 
which the aircraft happens to be flying is impracticable and likely to cause 
uncertainty as to the law which may be applicable at any particular moment. 
This, however, would not appear to be a valid objection in law as it affects only 
the question of proof. Moreover, the problem of two systems of law possibly 
being applicable is not confined to crimes committed on aircraft in flight but 
may arise equally in other cases where an offence is committed In one country 
and takes effect in another, with the result that there may be conflicting claims 
to jurisdiction. That English law supports the general rule toat crimes com- 
mitted on aircraft in flight are subject to the law and jurisdiction of the sub- 
jacent State may be inferred from s. 4 of the Treachery Act, 1940, which pro- 
vides that ‘‘tnis Act shall apply to anything done...by any person in the United 
Kingdom, or in any British ship or aircraft, not being a Dominion ship or alr- 
eraft’’. If the general rule governing jurisdiction had been different from that 
stated above, it would not have been necessary to make express statutory pro- 
vision to the contrary with regard to offences under the Treachery Act. 

The inconvenience resulting from the application of the law of the subjacent 
State and the rule that jurisdiction is vested in the Courts of that State can be 
avoided by an extension of personal, as distinct from territorial, jurisdiction. 
Many systems of law accordingly provide that a criminal offence committed by 
one of their nationals outside the limits of territorial jurisdiction shall be 
punished according /to the law, and by the Courts, of the offender’s nationality. 
Some systems of law go further and provide expressly that offences committed 
on board aircraft registered in the countries concerned shall be punished by 
the Courts of those countries. English law, as we have seen, does not contain 
any such general rule. In countries where no such rule exists, the real diffi- 
culty arises with regard to offences committed on aircraft in flight over the open 
sea. In the absence of general personal jurisdiction such crimes will, in fact, 
equnpunished, This happened in United States v. Cordova et al. in which the 
United States District Court of the Eastern District of New York refused to 
exercise jurisdiction over American citizens charged with having committed as- 
saults on fellow passengers in a carrier plane registered in the United States 
and in flight over the open sea between Puerto Rico and New York (89 F. 
Supp. 298). An appropriate legislative amendment has since been made in the 
United States, with a view to conferring jurisdiction upon the United States 
Courts in cases of this kind. 
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In conclusion it may be said that, unless express provision is made to the con- 
trary by the law of an offender’s nationality, crimes committed on aircraft in 
flight over the territory of a State are subject to the law and jurisdiction of 
that State, while crimes committed on aircraft in flight over tne high seas may 
frequently not be punishable at all. It is regrettable that it has not been found 
feasible to deal with this important matter by way of a multilateral convention, 
and that the solution of this problem has been left to the vagaries inherent in 
the diversity of municipal laws, some of which claim jurisdiction over all 
offences committed on aircraft registered in their countries, while others claim 
jurisdiction over all their nationals, regardless of the locus delicti commissi, 
and others still, with only few exceptions, are content with claiming territorial 
jurisdiction only, with the result that crimes committed on board aircraft in 
flight may go unpunished altogether.—LwJ. 

e 
THe INNOCENT SLEEP 

In the presen dearth of judge-made law, with the factory closed down and the 
operatives dispersed, one is reduced to being thankful for stray scraps of more 
or less hfme-made stuff unearthed in unexpected places, like the odd goods one 
finds tueked away in strange little shops off the beaten track during a shortage. 
Thus, one is grateful to the lady who recently caused such alarm in the security 
network surrounding the House of Commons by the apparently inoffensive act 
of sleeping in one of the committee rooms. After all, it is not tae first time 
that sleep, the innocent sleep, has invaded the august precincts, and even the 
sacred Chamber itself. You will be relieved to know that, after the most im- 
pressive investigations, no charge was made against the lady, so presumably no 
offence was committed, a reassuringly surprising reflection when one considers 
how finely meshed is the net in which the citizen may be caught if authority 
has a mind to it. The course of events was that one night last week, at about 
half-past two, one of the custodians of the House entered a committee room and 
found the lady lying fast asleep on one of the green upholstered benches. One 
would have thought that he might have been content to let sleeping beauties 
lie, kept guard at the door, and in the morning brought her a breakfast tray 
or at least a cup of tea. Instead, he acted the alarm clock and the alarm bell 
in one, roused her and escorted ber to the headquarters of the police who guard 
the building. Amazed to see, at that hour and in that place, a lady, smartly 
dressed, whom they estimated (with a singular intuitive precision) to be about 
thirty-two years old, they immediately alerted all police and security depart- 
ments on duty, sent over to Scotland Yard for two Special Branch officers, 
and (as if that were not enough) reinforced their strength with a posse of 
senior detectives from Cannon Row Police Station. After all, the lady might 
have been a Cypriot avenger or an unforeseen complication in the Suez crisis. 
However, to the assembled security forces she told a simple, though not an 
ordinary, story. She is a sort of connoisseuse of unusual sleeping places. She 
apparently collects them as other people collect stamps or matchboxes or cheese 
labels. Accordingly, she thought she would like to spend a nignt in the Houses 
of Parliament. She gave an address in Streatham and, after being detained 
for some time, she was driven home in a police car. 

INS AND OUTS 

Tue newspaper report said that an investigation was going on to find ont how 
she managed to enter the House and hide there without being disrovered. The 
investigation need not go on for very long, for the Houses of Parliament must 
be one of the easiest public bnildings in London to penetrate. There are several 
ways in, some more carefully guarded than others. On challenge, it is easy 
enough to name one of the numerous departments which carry on their acti- 
vities there. Once inside a building even more complicated than the Law 
Conrts, all yon have to do, especially if you are a smartly dressed lady, is to 
walk about confidently and purposefully. It is better perhaps not to turn 
down the corridor leading to the Lord Chancellor’s department, but even that 
would not be fatal; one can easily be excused for losing one’s way. In the 
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height of the season, when the place is full of schoolchildren on educational 
tours, constituents singly doing a little private lobbying or in mothers’ outing 
groups conducted by Members, counsel, solicitors and parties come in for ap- 
peals to the Lords, local officials, engineers and expert witnesses looking after 
Private Bills, no one could keep check of the exits and the entrances, and an 
intruder in a day could play many parts. Once, two solicitors attending a 
House of Lords appeal were looking rather disconsolately for somewhere to 
lunch. (No special provision is made for solicitors or litigants.) Making an 
inquiry, they suddenly found themselves ushered into an important-looking 
room. The more shy and uncertain they looked, the more reassuring were 
the attendants, and eventually they took their places with several other people 
at a long table. Halfway through the meal, it dawned on them that this was 
a party for constituents being entertained by their Member. They ate their 
way through it and retired as unobtrusively as possible. 0 
Taf Boy JONES 

CHARLES Lasts does not tell us what happened to the sweep’s poy who missed 
his way in the chimneys of Arundel Castle and was found asleep im all the magni- 
ficence of one of the ducal beds, but the House of Commons lady Was more 
fortunate than ‘‘the Boy Jones,’ whose repeated intrusions into Buckingham 
Palace between 1838 and 1841 created such a stir. At five in the morning on 
December 14, 1838, the fifteen-year-old lad was found in the Great Hal, 
chased and captured on the lawn. He was prosecuted, but was acquitted. Two 
years later he was found under the sofa in the Queen’s dressing-room. His 
explanation was that he wanted to see what went on in the Palace so that he 
could write about it. This journalistic ambition did not avail him; he was 
-sent to the House of Correction as a rogue and vagabond. Within a fortnight 
of hig release he was inside the Palace again. He was given another three 
months with hard labour. By this time he was a public figure, with offers of 
a theatrical engagement and a tour of the United States as “a typical enter- 
prising British lad,’’ but his father, a sensible, industrious tailor, declined- 
for him, saying his head was sufficiently turned already. Soon he was caught 
loitering near the Palace again. This time he was pressed into the navy, and 
in H.M.S. Warspite he vanishes from history.—S. J. 


iONUNDRUM 

Ir a police constable on duty is injured by the negligent driving of a motor car, 
is the driver liable to reimburse the authority who pays the constable’s wages 
while he is off duty as result of the accident? It would not seem that such a 
question ought to be very difficult to answer at the present day, but it bas led 
recently to opposing answers being given to it by the Court in two cases decided 
within a week of each other. In Metropolitan Police District Receiver v. Croy- 
don Corporation ((1956] 2 All E.R. 785), Mr. Justice Slade answered ‘‘yes’’, 
and in Monmouthshire County Council v. Smith ([1956] 9 All E.R. 800), Mr. 
Justice Lynskey answered ‘‘no’’. At first sight one might expect that the 
authority who had lost the police constable’s services would be able to recover 
damages for that loss in an action per quod servitium amisit. That, however, 
is a remedy which is not available to a police authority because a police constable 
is, as such, a public officer and in the position of a servant of the Crown, and 
on the authority of Attorney-General for New South Wales v. Perpetual Trustee 
Co. (Ltd.), ({1955] 1 All E.R. 846), the action per quod servitium amisit does 
not lie. Recourse must be had, therefore, to some other weapon in the legal 
arpoury if a police authority is to be reimbursed the wages which it will have 

aid. 
5 In ihe two recent cases referred to above the other weapon chosen was 
the principle of Moule v. Garrett ((1872) L.R. 7 Ex. 101). The law, it was 
there said, imposes an obligation to repay where the plaintiff has been compelled 
by law to pay. or, being compellable, has paid money which the defendant was 
ultimately Hable to pay. It is worth emphasising the words, ‘‘was ultimately 


Jiable to pay”. Any man injured by another’s negligence 1s entitled to re- 
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cover damages. The measure of damages is limited, however, in so far as it 
is in respect of loss of earnings, to the earnings lost. By statute a police 
constable does not lose earnings, if he is injured while on duty, but continues 
to receive full wages while off duty as result of the injury. Hence he cannot 
recover as damages for negligence the amount of his wages while incapacitated, 
as he has not lost that amount. The question then arises whether the authority 
paying the wages is entitled to be reimbursed by the party whose negligence 
caused the constable’s injury. As the police authority was bound in law to 
pay the wages it satisfies the requirement of being compellable within the prin- 
ciple stated above. Was the negligent party, however, ultimately liable to 
pay? If one regards ultimate liability for the purposes of the principle stated 
above as being the party’s liability in damages, the answer must be eThO 
because the amount of the wages could not be recovered as damages. If, how- 
every one regards the ultimate liability as a liability on the premise that the 
wages had not been paid, the answer equally clearly is ‘‘yes’’. The difference 
in principle may, perhaps, be summed up by saying that if Cockburn, C.J., 
who stated the principle in Moule v. Garrett, had predicated of the party ulti- 
mately liâble not that he ‘‘was ultimately liable to pay’’, but that he “would 
have been liable to pay if the money had not been paid’’, there would have 
been no doubt that the answer ‘‘yes’’ was in accordance with the principle 
stated above. As it is, however, the solution of the problem seems now to 
await the decision of a higher Court.—J. J. 


HALDANE OF CLOAN 

In her tribute in The Times of July 30 to Lord Haldane on the ecutenary 
of his birth, Lady Violet Bonham Carter recalled that he and her father 
started their working lives in London as young and briefless barristers, and a 
great and lasting friendship sprang up at once between them when they chanced 
to sit beside each other at a dinner in Lincoln’s Inn. Haldane got the first 
‚brief, a case of a basement infested by black beetles. He and Asquith sat up 
together all night, Lady Violet wrote, ‘‘pooling their whole intellectual resour- 
‘ees to cope with the problems it presented.’’ It is an impregsive thought, 
calculated to overawe the average common-law practitioner, that a future Lord 
Chancellor who was not only a great Hegelian but, on the authority of Field 
Marshal Harl Haig, was ‘‘the greatest Secretary of State for War England 
has ever had,’’ should need a night of his own work to prepare a case about 
black beetles as well as a night’s assistance from a future Prime Minister. 
Lady Violet did not tell us whether the combined efforts of these two promising 
young men won the case.—NV, J. 


MISCELLANY. 

‘UNLESS we make the requirements for administrative action strict avd 
demanding, expertise, the strength of modern government can become a monster 
which rules with no practical limits on its direction. Absolute discretion, like 
corruption, marks the beginning of the end of liberty.” —Douglas J. in New 
York v. Umted States, 342 U.S. 882. 

5 E % 

The late Justice William Hitz, who presided over the Federal Court of Appeals 
st Washington, is said to have been somewhat given to dogmatism On one oc- 
casion he said to a lawyer appearing before him, ‘‘My friend, tbis court is often 
in error, but never in doubt.’’ 

ke hn © 

‘‘Embellished with an erudition almost innocuous because almost obsoltte, 
and expressed with a clarity characteristic of the dialectical tergiversetions of 
the medieval theological controversialists, some of the objections to the indict- 
ment and the argument in their support involve processes of mental ratiocina- 
tion not easily within the capacity of persons accustomed to deal with the law 
in its practical phases only.’’—Wartehead v. United States, 245 Fed, 385. 
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An attorney called a Judge at his home and when the Judge’s wife answered 
the phone, he asked to talk to the Judge.. 
ee sorry,” said the wife, ‘‘but the Judge is at dinner and cannot be dis- 
turbed. 

‘‘But this is important,’’ persisted the lawyer. 

The Judge’s wife was adamant. ‘‘I can’t interrupt the Judge,” she said. 

“Why not?” inquired the attorney. 

‘Well, if you must know,” said the wife, ‘‘His Honor is at steak.”’ 


© a ri 


Judicial accuracy. After their appointment by Queen Victoria several Judges 
joined in an address to the Queen beginning, ‘‘Conscious as we are of our own 
unworthiness for the great office to which we are called—’’ 

‘¢Wouldn’t it better,” one of the Judges interrupted, ‘‘to say, ‘conscious as 
we are of one another’s unworthiness?’ ”’’ 

© $ LA 


Since there’s nothing like a honeymoon, why not keep it gcin® as long as you 
live, as did the brilliant lawyer, Rufus Choate. When a friend ome asked 
him, ‘‘Choate, if you were not who you are, who would you rather be?’’, with- 
out a moment’s hesitation the lawyer answered, ‘‘Mrs. Choate’s second hus- 
band.’’ 


œ% 2 % 


The following dialogue occurred between the Court and an accused who ap- 
peared without the benefit of counsel. 

Court: Do you wish me to appoint a lawyer for you? 

Accused: No, sir. Every time I’ve had a lawyer before I’ve wound up in 
the clink. This time I’d like to throw myself on the ignorance of the Court. 


* Q * 


A woman from the hill country appeared before the local Judge complaining 
that her husband had made a murderous attack on her with a large pair of" 
SCISSOTS. Ege 

‘‘Jedee,’’ she cried, ‘‘that man rushed at me and slashed my face to ribbons.?’ ` 

The Judge looked at her face, on which appeared not the slightest mark of 
conflet. 

‘When did you say this happened?” 

“Only last night, Jedge.’’ | 

“But I don’t see any marks on your face,’’ said the puzzled Judge. 

‘Marks!’ roared the woman. ‘‘What do I care about marks? I’ve got 
witnesses l’? 

ked t pn Ei 


The liability of a fair association for injury to a patron by a beer bottle 
dropped from a bandstand while being passed by one member of the band to 
another was involved in Williams v. Mineral City Park Ass., 128 Iowa 32, 102 
NW 783. In passing upon this issue, Silas Weaver J. said: . 

“The negligence of the servant for which the master must respond is some 
act or failure to act, within the scope of the employment. The emnloyment of 
the band was for no other purpose than to provide music for the occasion 
and, ordinarily, at least, the relation of beer to harmony of sound ts not so 
obvious or necessary that the passing of bottles, between members, can be said 
to be within the scope of a musician’s employment.” 

G hri a 


*A grandmother is a super-mother. She is a Spartan in withstanding hard- 
ship and a saint in tenderness and mercy. She has the conrage of a soldier 
and the delicate touch of a nurse. For her there is no day or night; for her 
the clock does not exist. She is ready at any time and at all times to attend 
to the demands of the child of her child.’’—Musmanno J., in Commonwealth 
ex rel. Shipp, 86 Pittsb. Leg. J..49. 
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KAMALAKARA ON ILLEGITIMATES, 


In previous articles [57 Bombay Law Reporter (Journal) 1 and following; 
89 ahd following] the present writer was afforded an opportunity of adverting 
to some Indian cases on the rights of illegitimate children at Hindu law, and 
the position as sgated or adumbrated in the classical Sanskrit texts upon which 
the modern law (until June 18th, 1956) had always been based in theory, %f not 
always in practice. The old law will, of course, continue to operate in respect , 
of instestacies occurring before June 18th of this year, and it is by no means 
beyond the bounds of possibility that some element of the old law may yet be 
called into play in order to explain the meaning of the word ‘illegitimate’ 
which appears without definition in the last draft of the Hindu Succession Bill. 
However that may be, an opportunity may be taken to place on record the views 
of a well-known Hindu jurist upon the rights of illegitimate children, views 
which, so far as the present writer knows, have not been ventilated before in 
any work in English. Mahamahopadhyaya Dr. P. V. Kane has not thought 
fit to burden his encyclopaedic History of Dharmashastra with these details, ! 
and the Sanskrit text is to be found in printed form only in the long out-of- 
print edition of the Vivada-tandava, printed with a Gujarati commentary at 
the, Lakshmivilas Press, Baroda, in 1901. The author’s rather peculiar views 
.were;unknown to the present writer particularly because, although several ex- 
tracts from the relevant passages were printed in the excellent Digest known 
_as the Dharma-kosha (Vyavabara kanda, Vol. I, pt. II, Wai, 1938), the critical 
passage is there omitted. In these circumstances there exists a justification 
for a reprint of the original text together with a translation and a short com- 
mentary. For the purpose of settling the text MSS LO. 1413, 2571 and 
Bühler 216 were consulted: none of them was available to the editor of the 
edition of 1901. It will be observed that the views of Kamalakara not merely 
abundantly justify the views expressed by the present writer in the articles 
mentioned above, but actually go beyond them in a certain direction. 

But first mention must be made of the author, Kamalakara-bhatta, his im- 
portance as a shastric authority, and his date. Kamalakara is known to have 
written (according to Dr. Kane’s list) no less than 20 works on dharmashastra 
subjects. He was an extraordinarily learned man, whose library contained 
copies of many ancient digests and commentaries which have since disappeared. 
Dr. Kane calls him’ ‘‘one of the foremost scions of the Bhatta family”. He 
was a cousin of the famous Nilakantha-bhatta, the author of the Vyavahara- 
-mayukha which is constantly relied upon in Bombay, and was himself the 
author of the Nirnayasindhu, which is of immense erudition and commands 
very great respect particularly in Western India. The Nirnayasindhu has 
been published in several good editions, and has been referred to as a work of 
authority in five Judgments of Indian High Courts.2 The Vivada-tandaga 
was one of Kamalakara’s later works,? and since the period of his literary acti- 

1 Though he rofers to the Vivadatandava Mani, 11 Bom. 247, 254; Dattatraya Bhimrao 
(a passage which appears on p. 865 of the v. Gangabai, 46 Bom. 541, 556: Sakharam 
edition) in Hist. of Dharm., iii, 659. Narayan v. Balkrishna Sadashiv, 49 Bom. 739, 

la Op. oit., I, 432. 757, T. D.; and Ananda Bibee v. Nownit Lal, 

2 They are listed by Kane: I, 436: they 9 Cal. 315, 324. 


aro Sakharam Dikshgt v. Ganesh Sathe, 3 Bom. 3 Kane, I, 435, 
193, 197; Khushalohand Lalchand v, Bai 
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vity is established beyond controversy at A.D. 1610-404, we can date it provi- 
sionally ca. A.D. 1630. The family to which he belonged exercised immense 
influence not merely because of the learning which became traditional among 
its members, but also because of their willingness to apply their juristic know- 
ledge to the solution of socio-political problems and their intimacy with the 
ruling house of the Marathas. Small wonder that Kamalakara has achieved 
almost as much fame as Nilakantha, and that the Vivada-tandava has been cited 
and referred to in judicial decisions in the High Courts of Bombay and Cal- 
cutta. 

The passage which follows is taken from pp. 358 to 380 of the edition referred 
to above, omitting, of course, the Gujarati commentary and those parts of the 
text which do not specifically concern us. Omissions are indicated by asterisks, 
and the commencements of pages are indicated in the margin. 

e 


TEXT 
P. 358 AY EJT: ° 
° MATAN: I n 

Sa waged Hears: GHIA: | 
BAS gata AT N 
e ] eo 

P. 359 tay ghoi Baty ATA: TAT: | 

TA Wa: | 
cara athe mada | 


aes afat gA ait ata ut TH 
qs caters atid aerated | 
maa afore rA ti 
aad amad: aaan dfaa sia ga Pagara ATT SAT: | 
saira fat frosarar a aAa gaara fang aaea 
maaa ARR: N 
e ® e 
P. 873 Aa ATE | 
aren aaa at fret anda FI 
P. 374 miga Primed a Aana tam gfe aaia AN ATS | 
san: tanara: qofata st yprarer: | 
Tq Aq: | 
ae: ARA ta: SAA we TI 
TATA SRT ATATAT ATAATR A Fe N 


P. 375 aq amat faa: | 
amt aif ake aff Aaaa gaT: aag Sia- 
TTRTATST: | 
uae Uda: Ta: frees aga: TA: | 
š TATA TIT maA 
fa Aad 


P. 376 P qaot R MSSASTAT 


4 Kane, I, 437. charya, 33 Bom. 452, 490; Ananda Btbee v. 
5 Ibid., 435: Bhimacharya v. Rama- Nownst Lal, 9 Cal. 315, $24; 39 Cal. 331. 
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P. 877 


P. 878 


P. 379 


Sega aandaa [read qea wa] aaga TET: N 
SIN GGIRGEGCE IYA 


JAAT 
m CAARETT GAT TSU: A: | 
ARAL: | 


ar oe 
at a à saree qatara: 1 


STA aaa aT TAT: | 
eee eee ee eae a afre: THT: as) ah 


° fare wage aa earaderara i 
at afire: Sryeat a at Ge) 
ona trata fariti at 
at fret: | TATE | MRAR: SEC: | 
agak ar aft: anier  frdtaeaft fasa: | T gad 
erat Ua 


TAT: 


mama rafa g at RETA | 
qara frat aaan aa AAT N 
d R YR KATET, | 
T Raa MAATA: EHT: 
maq iada aAA aH FS ETT ENTERT Ua 
aeai aT aare N bi Tat AIT | 
— ercatata aafaa: N 


aSa meat ae eet a 

ad fra aged maaa it 
ater wiqafearara a { Sire Sean | Sergey etek fern 
JRA Afr IATA | Foren a area | 


a niles ds. IEICE) ime I 


Foe er in 
ae T aT ered fe g S 
ATTRA TT 


at faqearat areat oral ferar wa) 
meg fsa TT TET FATT n 
Tea stared sre BA SERT I aft sieafrar: 1 
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p. 358 


p. 359 
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‘‘ Next principal and secondary ‘sons’.’’ 


‘“Yajnavalkya says:> ‘The aurasa is the son born of the d 
paint (the wife married according to the precepts of the re 
law); his equal is the son of the appointed daughter. But the 
raja (field-born) son is born of one’s field, begotten either by € 
ber of the same gotra (patrilineal clan) or by another’.’’ 


“By the word ‘by another’ Yajnavalkya means that a 
kshetraja may be begotten by a sapinda in general, or in par 
the husband’s younger brother. On this matter Manu 
‘Where a field is made over to the sower by special covenant bi 
owner of the field and the sower are recognised, at least as far 
world is concerned, to be the sharers in him who is begotter 
where it is made over to the sower without any stipuéation as 
erop it is obvious that the benefit accrues to the owners of ¢h 
for the womb is more important than the seed.’ The meaning 
the dvyamushyayana is only he who is born to two men who 
saying, ‘‘He belongs to both of us.’’ He refers to the precept 
cable in the cases of cows, horses and so on, This ruling must 
plied in connection with the text which says, ‘In fact h 
kshetraja) is, according to the religious law, an heir and a 
giver of both those men’. In another place® you will find a c 
explanation by me of the fact that, in connection with marria 
so on, it may be necessary to attach importance to his twin g 

$ & & 


‘‘Tn reference to the kshetraja Manu says:'19 ‘When the au 
dividing the paternal estate he should give to the kshetraja 
sixth part of his father’s property, and'' a one-fifth part’. Vi 
vara’? explains this by saying that one-sixth is to be given in 
of hostility and worthlessness on the kshetraja’s part, but 
absence of either characteristic a one-fifth share. Jimutava 
says that the kshetraja, who is the chief bastard,'* takes the o 
share, but the ‘low-caste’ bastard takes a one-sixth share. 
Manu says:15 ‘The aurasa, the kshetraja also, the given son a 
the made son, the secretly-begotten and the abandoned: these 
six heirs and kinsmen; the maiden’s son, the child of the pi 
bride, the son bought and even the remarried widow’s son, | 
self-given and the son of the Sudra woman: these six are neithe 
nor kinsmen’. He means to tell us that, in the case of the first 
of six, they have a right of inheritance should their own fathe 
any (or nearer’®) sapindas and samanodakas; but this does no 
in the case of the second group of six.’’ 


6 II, 128: Dh. Kosha, 1330. 

7 The following two slokas are IX, 52 and 53, 
but in the reverse order. The version given 
by Kamalekara does not agree with the printed 
texts, but the difference is not very material. 
See Dh. Kosha, 1074. 

8 Yajnavalkya, IT, 127; Dh. Kosha, 1342. 

9 Sec Kamalakara, Nirnaya-sindhu, Bom- 
ba¥, 1905, pp. 318, 417. Also Jimutavahana, 
Dayabhaga (Colebrooke’s trans.), Ti, 60. 

10 IX, 164. 

11 Manu’s text as printed (sce Dh. Koska, 
1324) reads va (‘or’) for ‘and’; the difference 
is important. Kamalakara intends the text 
to lay down two rules, i.e. that the two fraco- 
tions are to be given respectively to two 
classes of bastards: here Kamalakara empha- 


nises that the word Kshstraja is to b 
atood as ‘bastard’. 

12 Mitakshara (Colebrooke’s trans 
29. But see n. 38 below. 

18 This does not appear to be an 
account of Jimutavahana’s opinion, ! 
may be determined from the Dayab, 
7-11. 

14 It must be observed that a tr 
raja is not a bastard: it is Kamalak: 
tion that in this particular text the \ 
that meaning. Admittedly some ex 
that view is offered by what Jimut 
says, in Dayabhaga, X, 15, q. V. 

15 IX, 159-60 ; Dh. kosha, 1320. 

16 This I have pee ae to comy 
sense. See Dayabhaga, X, 8, 9. 
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p. 375 


p. 376 


p. 377 


D. 378 


‘‘Next inheritance-rights of bastards.’’ 

‘*In that connection, persons born of paramours (not husbands) that 
belong to the same varna as that of the woman or of a higher varna 
category and compete with an aurasa son are entitled to a one-fourth 
share of the estate on the ground of their equality with a kshetraja. 
But the ‘low-caste’ ‘sons’ take as much as will maintain them. For 
Manu says,'’ ‘If there be but one aurasa son he is master of his 
father’s estate, but he should give sufficient for their maintenance to 
the remainder in order that he may avoid the defect of cruelty’. And 
Katyayana says,'® ‘As soon as an aurasa is begotten the ‘sons’ who are 
of the ‘same-caste’ type become entitled to a one-fourth share, but the 
‘low-caste’ participate only to the extent of their maintenance’. I shall 
speak later of their right to inherit, in the absence of a son of the mar- 
riage, the property of a married woman which had been given to her by 
their adulterous begetter.’’ 

‘“Dewala, as read in Jimutavahana,!? says: ‘But these twelve ‘sons’ 
eiave been propounded for the purpose of creating a lineage: being be- 
gotten by a man himself, begotten by a stranger, acquired, as well as 
obtained as the result of desire. The first six amongst them are the 
the heirs of kinsmen, while the other six inherit only from the father. 
The peculiarity of ‘sons’ is distinguished in the order given: in fact 
all of them are ‘remembered’ to take the inheritance as ‘sons’ in the 
case of a man who is without an aurasa son’. The word anaurasa 
(‘without an aurasa son’) means one who has no aurasa to succeed 
him.*° (Continuing the text of Devala—) ‘But should an aurasa be 
begotten no privilege of the eldest son is laid down between them. 
Amongst them those which are ‘same-caste’ ‘sons’ participate for a 
one-third share, but the inferior ones must live dependent upon him, 
furnished with food and clothing’. If a Brahman should have a single 
son by a Sudra woman then he should take a one-third share; the re- 
mainder goes to a sapinda, sakulya or the one who performed his srad- 
dha. Upon that very point Devala says,2'! ‘But should there be a 
single son of a twice-born man who js a nishada, he takes a one-third 
share; a sapinda or sakulya or even he who performs the funeral ob- 
lation may take the remaining two shares’. A nishada is a child of a 
Sudra woman by a twice-born man.22 The son of a Kshatriya or a 
Vaisya may take half the property. For Vishnu says,2° ‘A single 
Sudra son of twice-born men takes a half; the second half will pass as 
in the case of a deceased who was sonless’. This is the rule where the 
Sudra is a dutiful son; if his conduct is unsatisfactory he gets no more 
than a one-tenth share. For Manu says,24 ‘Whether he may have be- 
gotten a son legitimately, or whether he may in fact be without a true 
son, he shall never give to the child of a Sudra woman more than a one- 
tenth share: such is the purport of the religious law.’ The meaning is 
that this rule applies whether or not other sons of the father, being 
twice-born sons, are in existence. As to what the same author says 
elsewhere, viz.25: ‘The child of a Sudra woman by Brahmanas, Kshat- 
riyas or Vaisyas does not participate in the inheritance; whatever’ his 
father may choose to give him, that will be his property’; and similar- 
ly :28 ‘That child, whom a Brahmana begets upon a Sudra woman out 
of desire, is, though alive (parayan), a corpse (sava), and is therefore 
‘remembered’ to be a parasava’. [Parayan means ‘living’; even soehe 
is equal to a corpse: and therefore cannot share in the inheritance— 


17 IX, 163; Dh. kosha, 1324; see Daya- Dh. kosha, 1251: a vory similar tert. 


bhaga, X, 13. 22 <A legitimate child: of. Dayabhaga, IX, 
18 Dh. kosha, 1349. 25 and 28, and below at p. 379. 
19 Dayabhaga, X, 7. 23 XVIII, 32 and 33; Dh. kosha, 1240. 
20 It could also mean ‘one who is not an 24 IX, 154; Dh. koska, 1248. 

aurasa himself.” ® 25 IX, 155; Dh. kosha, 1398. 


91 Dh. kosha, 1252. See also Brihaspati, 26 IX 178; Dh. kosha, 1309, 
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that is the meaning.], all this refers to the son of an unmarried Sudra 
woman,’’2? 


‘‘The same author deals?8 with the situation of the son of an un- 
p. 379 married Sudra woman by a Sudra father: ‘That son of a Sudra 
father who is begotten on a female slave or the female slave of his male 
slave may take a share as permitted by his father: thus the religious 
law is settled’. But in the absence of his father he may take a half. 
‘Born of a female slave to a Sudra father he may take a share as be- 
fits a slave; after his father’s death the brothers must make him a 
sharer to the extent of a half-share.’°9 He who is born of an unmarried 
woman may take the entire estate in the absence of brothers and 
daughters’ sons, but if a daughter’s son exists he may take only a half. 
For Yajnavalkya says,2° ‘If he has no brothers he may take all, gave 
for the sons of daughters’.’’ 

‘Tt follows that the sraddha and so on of a Brahman father may 
be performed by his son by a Sudra woman whom If has married, 
but not by his bastard. For Paraskara in Apararka says,°' A Brah- 
mana should never perform the funeral rites for a Sudra, nor should 
a Sudra perform them for a Brahmana, unless he be the latter’s para- 
sava’. A parasava is the son of a married Sudra woman. Since the 
text refers to ‘a Sudra’ it follows that the dasiputra of a twice-born 
can take neither by his father’s wish, nor a half of the estate, nor ever 
the whole of it; but it is said that he may have enough to support life.’’ 

p. 380 ‘Manu tells us?2 about the bastard’s rights at a partition with an 
aurasa: ‘Where an aurasa and a kshetraja son are both claiming the 
estate of a single man, each, to the exclusion of the other, may take 
whatever was the inheritance of his own father’. The meaning is that 
each may take the property of his own begetter. For even Devala has 
said33 that a bastard may take the property of his mother which has 
been given to her by his adulterous father, though he may take noth- 
ing more: ‘When two sons are disputing over the property of a woman, 
and they are born to her of two men, each, to the exclusion of the other, 
may take whatever belonged to his father’. In the absence of any 
such property he is entitled to maintenance. That that is the position 
with the issue of marriages in the reverse order of classes (pratilo- 
majas) has already been mentioned. So much for the inheritance- 
rights of bastards.’’ 

This discussion of the rights of illegitimate children is probably unique, not 
least of all because Kamalakara chooses to deal with the matter as a separate 
topic, and uses the word jaraja (bastard) which is very rarely adopted by com- 
mentators, although it is of course well known in smriti texts. Jara is the adul- 
terer, in particular the paramour of a married woman. It is clear that Kama- 
lakara has in mind the man who takes in a woman who either has run away 
from her husband, or who has lost her husband by death or retirement, and 
whose remarriage thereafter cannot be countenanced according to the dharma- 
sastra. But he also has in mind the man who has intercourse with a woman 
who is not married to him, such as a dast, and the word jaraja is used by him 
just like the English word ‘bastard’, which makes no distinction between the 
various types of parents so long as they are not married to each other. For pur- 
poses of comparison the reader should see Vachaspati Misra, Vivada-chintamam 
(trans. Q. Jha, Baroda, 1942), pp. 256 and following; Pratapa Rudra, Saraswati- 
vilfsa (ed. Foulkes, London, 1881) §§359 and following; and Nilakantha-bhatta, 


27 Cf. Dayabhaga, TX, 28. ing interpretations of this verre see Buhler’s 

28 IX, 179; Dh. kosha, 1310. trans., Sacred Books of the Hast, Vol. XXY, 

29 Yajnavalkya, IL, 133; Dh. kosha, 1338. 359-60. 

30 TI, 134; Dh. kosha, 1338. 83 The verse is usually attributed to 

31 Apararka, commentary on the Yajnaval- Narada: Dh. kosha, 1348. Cf. Dayabhaga, X, 
kya-smriti, Poona, 1903, I, 434. 16-17, which substantiate Kamalakara’s in- 


32 IX, 162; Dh. koska, 1322. For vary- terpretation. 
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Vyavahara-mayukha (trans. V. N. Mandlik, Bombay, 1880), II, 49 and following 
(=ch. IV. s. iv, and s. v). 

In order to understand Kamalakara properly it is essential to realise that he 
is really attempting to found a new sub-school, intermediate between Mitak- 
shara and Dayabhaga concepts. He repeatedly relies upon Jimutavahana, and 
follows him, whereas he adheres strictly to the basic principles of Mitakshara 
Jaw. His peculiar notion, also, about the relevance during the Kali age of the 
texts relating to the kshetraja, despite the text of Saunaka which attempted 
to make niyoga obsolete and the kshetraja with it, requires explanation before 
we can understand what he has to tell us about illegitimates. In his view (as 
in the view of Jimutavahana before him?) the word kshetraja no longer 
means merely the child begotten by niyoga. In his view the list of ‘sons’ enu- 
merated by Manu, Devala and others is exhaustive, and bastards must be fitted 
in somewhere. The exact size of their participation in the estates of their 
fathers, their begetters (if these differ) and their mothers may depend upon the 
interpretation ef several texts, but their rights to inherit, he says, are deter- 
mined ig the principal texts on substitute sons. Thus the notion canvassed in 
our leading cases, to the effect that prima facie an illegitimate son cannot be an 
heir, has been directly controverted by Kamalakara, and since Kamalakara is 
an outstanding authority in Western if not in Eastern India it is most unfor- 
tunate that his views were never considered in those cases.26 Naturally, to the 
extent that the dharmasasira texts have not been fully considered in the lead- 
Ing cases, these latter are defective and cannot safely be relied upon. 

Before expounding the concept which Kamalakara insists upon in the chapter 
printed above it is necessary to advert to a passage which occurs shortly before. 
At pp. 366-7 of the printed edition we see our author referring to Vasishta’s 
rule that if an aurasa is begotten after a son has been adopted in the datta form 
the latter becomes entitled to a fourth part. He comments that the word dat- 
taka refers to all sorts of sons when one prior in the list is present. The implica- 
tion is that when a kshetraja is present a kanina (maiden’s son) is entitled to 
a fourth share. He proceeds to quote the same text of Katyayana which ap- 
pears again on pp. 375-6, but here he not merely gives a variant reading which 
appears in the Vyavahara-kalpataru to the effect that a third and not a fourth 
is to be given to ‘sons’ in competition with awrasasS® (he appears to reject the 
reading, if we may judge from what he says in the passage printed above), but 
also gives the following commentary upon Katyayana’s words. It will be ob- 
served that the same sloka is given no commentary when it appears on p. 376, 
and the commentary given here serves to explain the whole drift of our chapter. 
He says :— 

aT: MfS: TaN AH: | aaa: ATT SAARISMT: | Tat 
armaa sA THAT ATTA: aaa TCA fafa: yep: | 

‘‘The share relates to ‘sons’ of good qualities. The word savarna (‘same- 
caste’) means the dattaka and the rest [e.g. the ‘self-given,’ the sons ‘made’ and 
bought, and the abandoned son]. The word asavarna (‘low-caste’) means the 
maiden’s son, the secretly-begotten son and the son of the pregnant bride.” 
Since those [former] boys were born of women who were married they possess 
the quality of being of the same caste by virtue of their begetter, even though 
in fact they may not be of the same caste as the deceased ‘father’: and thus we 
avoid conflict with the text. Sons born of marriages in which the father is of 


34 See in particular Dayabhaga, X, 12. 

35 One may oito in particular Pandurang 
Ganpatrao v. Admintstrator of Bombay, [1963] 
Bom. 438, s.c. (1952) 64 Bom. L. R. 892. 

36 See Lakshmidhara, Krttyakalpataru, 
Vol. XII, Baroda, 1953, 710, for the text and a 
useful note on the discrepancy. Our author 
follows the reading of Jimutavahana and 
Vijnanesvara. Many authorities take the view 


that both readings are correct (i), and that ®the 
size of the share depends on the relative merits 
of the participants, 

37 ero Kamealakara generally follows 
what is said in the Mttakshara (on Yajn. II, 
182 = Colebrooke, I, xi, 25-6, where unfor- 
tunately the order dattakakshetrajadayas is 
gratuitously reversed). See next note, 
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the higher caste possess the quality of aurasas, and therefore the two sorts are 

separately discussed.’’ 


We see, therefore, that according to Kamalakara the question of the child’s 
caste 18 not so important as the question of his legitimacy, and the sons who are 
generally deprived of a share in their ‘fathers’ ’ estates are those who were bas- 
tards, who remained bastards despite the fact that the law had allowed them a 
‘secondary sonship’ and a right to participate in the estate provided that a 
senior son did not compete with them. The expression ‘same-caste’ thus means 
the legitimate boys who subsequently become secondary ‘sons’, The true (ob- 
solete) kshetraja is not explicitly mentioned here,?8 and for a very plain reason: 
later Kamalakara was to accept Manu’s rule that in some cases a fifth and in 
others a sixth was claimable by kshetrajas; plainly the fourth (or third) al- 
lowed by Katyayana appertained to sons other than the kshetraja, whom Kgma- 
lakara defined in one context as inclusive cf bastards. It must be emphasised 
that the true kshetraja was not a bastard, but that for the interpretation of 
Manu’s text Kamalakara has defined kshetraja in a peculia® manner. The 
true kshetraja has a special sort of legitimacy, which Kamalakara hasecarefully 
attributed to the ‘father’s’ ownership over the mother (see p. 359). The other 
kshetrajas, whom we might call ‘constructive kshetrajas’ are the ‘same-caste’ 
substitute sons. Well down in the list come the ‘low-caste’ bastards, who ac- 
cording to Jimutavahana take one-sixth of the estate. In the absence of any 
senior ‘son’ even these may take the whole estate. But—and here comes a 
subtlety in Kamalakara’s argument—in between the true kshetraja and the 
“‘low-caste’ bastards come this group which he calls ‘same-caste’ bastards. At 
first sight this seems to contradict what he was saying about the difference bet- 
ween the dattaka and the kanina. There he had pointed out that the dattaka 
and the rest were ‘same-caste’ because they were the fruit, ex hypothest, of va- 
lid marriages. How then can we have ‘same-caste’ bastards? He alleges that 
these have so much in common with the (true) kshetraja that they can take a 
fourth share (whereas in fact Manu’s kshetraja never takes more than a fifth 
share, whichever view may be followed as to his rights, so long as an aurasa 
competes with him). Diffcult as it may be to reconcile these apparently con- 
flicting passages, it seems that there is an obvious and indeed an inevitable way 
out of the difficulty. The ‘low-caste’ bastards are enumerated (see above) as 
the maiden’s son, the secretly-begotten son, and the son of the pregnant wife. 
In all three cases their paternity, whatever the caste of the begetter, is irregular: 
there is no presumption of legitimacy in their favour. In fact Kamalakara 
says (p. 360) that in the second case the child is born by misconduct. If we 
cast our eyes down the list of substitute sons®9 conveniently given by Kane we 
find no other ‘son’ whose definition requires, or admits of, his being of doubtful 
paternity. It follows automatically that the word savarna (‘same-caste’) was 
intended on p. 867 to cover all legitimate substitute sons, about whose valid 
paternity there was no doubt. He did not wish to include the true kshetraja, 
for he was obsolete. But when on p. 375 he speaks of savarnottama-jarajah 
he means what he says, namely ‘bastards of the highest class, being of the same 
caste’, the word still being technical, but meaning not ‘having the same caste 
with their father-begetter’, but rather ‘having the same caste with both their 
father-begetter and their nominal father’, for they were begotten respectively 
on the wives of men of caste A by adulterers who themselves belonged to caste 
A. And so these ‘same-caste’ bastards are none other than the illegitimate 
softs of married women or widows. These, says Kamalakara, are entitled to 


88 Though the text of the Mttakshara 
whioh Kamsalakara had before him, makes it 
quite olear that Vijnanesvara would have 
intended tho kshsiraja to be included in the 
words ‘dattakea and the rest’, Kamalakara 
departs from the Mitakshara pattern. The 
atter, I, xi, 20, specifically assumes that the 


true kshetraja still exists; that if he is blame- 
less he takes a fourth; if he is hostile (disobe— 
dient) or worthless he taken a fifth; but if 
he is both hostile and worthless he takes only 
a sixth. This appealed to many subsequent 
writers. e 

39 Hist. of Dharmsasira, iii, 645. 
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one-fourth of the estate in cOmpetition with an durasa.4° This will be a startl- 
ing proposition to one who has been brought up to suppose that illegitimate 
children at Hindu law are entitled to no more than maintenance unless they 
be the dastputras of a Sudra. But to the attentive student of Medhatithi it 
will be no surprise, for that gap in the sastra, namely what is the plight of the 
illegitimate children borne by straying widows and unfaithful wives, was in- 
ferentially filled by that great jurist.+' 

Kamalakara goes on to point out that ‘low-caste’ bastards, which will in- 
clude the kanina and so on,** not forgetting the married woman’s bastard by 
a man of lower caste than herself, cannot inherit a distinct share in their no- 
minal father’s estate. Yet, he adds, their situation is not so bad after all. 
Whatever property has come into their mothers’ hands from their adulterous 
begetters will certainly come to them. Their mother is their mother after all, 
and *the requirement of legitimacy does not appear at all in the picture. It 
is only fair to point out that this textual corroboration of the argument sus- 
tained by the resent writer in previous articles is derived principally from 
the passage on p. 380, where the words are of the utmost clarity and are sup- 
ported by a passage in the Dayabhaga (X, 17). An anticipatory reference to 
that passage on p. 376 is not so clear, and must be amended in order to make 
tolerable sense.43 The words as printed in the old edition make no acceptable 
sense: udhaputrabhave jara-datta-patmnam eva dayaharatvam—it is quite 
Impossible that Kamalakara can have meant that ‘wives donated by adulterers 
should have a right of succession in the absence of sons by married women’! 
The amendment appearing in MS I. O. 2571 is no better: jaraja-datta-putri- 
kanam eva—as if bastards and married daughters only had a right of succes- 
sion. With the emendation made as suggested in the text printed above we 
obtain a sense consistent with the passage on p. 380, which is the passage re- 
ferred to in anticipation. The word udhaputrabhave, however, requires a word 
of explanation: literally meaning ‘in the absence of a son of a married woman’, 
it does not mean that a woman’s legitimate son will always exclude her ille- 
gitimate son (which is what the words taken by themselves would certainly 
suggest), but rather that so long as no legitimate son of the donor-propositus 
adulterer competes with him, the bastard may take the whole of the estate 
emanating from that quarter. We are to imagine a married woman, W, living 
with a man, X, who is himself married. W, already having a son P, by her 
real husband, Y, bears a son Q to X. After Y and X have died, X’s legitimate 
son E, by his wife is born. There are two estates to distribute: Y’s property 


40 His authority of course is Katyayana ; TTT ; . 
he neglects Jimutavahana’s interpretation Rf 5 4 TT Seay: LENINGEN l 
of Manu, though he is in general sympathy AAMA a aq gat afa vaan 
with it. . : : i 
41 Bee 57 Bom. L.R. J. 9 and £ Tmo ANA Am erea: aA: 
ATS ARAT gara aae- 
gacra siaaaTga: | 
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Mahabharata explicitly allows ronship to 
such bastards (Anusasanaparva 49, 3-1l: 


see Kane, ili, 645n. 1228). And one must 
bear in mind that Vishnu allows any bastard 
to be a eon (last in order of seniority) of his 
bogetter (see ibid, 646, 647). 

42 It must be observed that the kanina 
and the rest are ‘low-caste’ bastards even if 
their begetters are of the same caste as the 
husband of the mother; indeed they must be 
so in order to qualify as heirs in default of 
all senior ‘sons’: Kamalakara, p. 360. 

43 One naturally hastens to the sirtdhana- 
vibhaga chapter to find corroboration. There 
is none there. On the other hand a passage 
there requires explanation. At p. 465 we 


read as follows :— 


In the absence of ‘aurasa’ rons of a woman 
certain female relations’ rons are entitled to 
inherit her siridhanc. Tho word aurasa 
Might naturally suggest that a woman could 
have kehstraja and dattaka sons and £0 on. 
This is not true. The word must be taken 
in its etymological sense: children of her 
body; and Kamalakara quite properly ex- 
plains that the word aurasa (in such a context) 
applies equally to sons and daughters. In 
default of daughters also, therefore, dhe 
may have recourse to there weird heirs. Of 
courre no one has ever heard of keshsiraja, 
dattaka, krtirtma, gudhotpanna and other 
substitute daughters, except in very ancient 
times and in very special contexts ; for Nanda- 
pandita’s digsquisition on this topic (Dattaka- 
mimamsa, sec. VII) is purely speculative, 
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will go to P exclusively if X is of a lower caste than W, otherwise Q will take 
4 of Y’s estate while P, the aurasa, takes the remaining 3; X’s property will 
go exclusively to &, for he is X’s aurasa son. But—and here we reach the 
point suggested in Kamalakara’s note-on p. 876—if RE had never been born, ‘in 
the absence of a son of the marriage’, and any of X’s property had eluded the 
grasp of X’s wife by having been conveyed safely to W, X’s mistress, it will 
im due course quite properly come eventually by succession to Q. In other 
words it is possible for a husband to defeat his wife’s expectancy by gifts to 
concubines, but he cannot defeat his aurasa sons’ rights, unless the property 
given is absolutely within his own power of disposition: but that we know al- 
ready from the text of the Mitakshara. The plight of the son of a concubine 
is not so bad after all. On the one hand he has a right to be maintained out 
of the property of his begetter, while on the other he can succeed to his mother 
and indirectly to his mother’s favourites or paramours; moreover he ha’, ac- 
cording to Kamalakara, a good chance, if his begetter’s caste was not against 
him, of inheriting a substantial share of his mother’s husbawd’s property as 
well. And, better still, counting as a kind of honorary kshetraja, ke may, in 
default of nearer heirs, take the whole of his mother’s husband’s estate: for 
the law enables him to take advantage of a double paternity. 

At this stage we must sift the wheat from the chaff. Whatever Kamalakara’s 
eminence (and it is considerable), the practice of people in Western India has 
always been to. hold illegitimate sons disentitled to any share in the estate of 
their mothers’ husbands, except such as will afford them their bare livelihood. 
We have no trace of any custom allowing them a quarter of their nominal 
fathers’ estate, and not merely the kshetraja properly so called but even Kama- 
lakara’s seventeenth-century quasi-kshetraja has disappeared in Bombay State 
practice, without leaving anything behind which could be called upon to act 
as corroboration. No one would, therefore, merely upon the authority of the 
Vivada-tandava, attempt to give such rights to illegitimate sons. It is another 
matter with the rights of illegitimate children of female propositae. Kamala- 
kara is giving voice to a matter which depends upon common sense rather than 
sruti. A woman is bound to be succeeded by her children, and. her illegitimate 
children by X have a natural right to succeed to that part of her property 
which emanated from X, while illegitimate children (or indeed legitimate 
children) from Y have a perfect right to inherit that part of her property 
which emanated from Y. Kamalakara is no doubt justified in refusing to allow 
the children by X to lay claim to property emanating from Y, assuming that 
children by Y exist. But modern Indian succession-law does not distinguish 
the source of a woman’s stmdhana, once it is established that it is stridhana, 
for the purpose of ascertaining the heirs, and therefore it is correct (it is sub- 
mitted) to divide the deceased’s stridhana among her issue, legitimate and ille- 
gitimate, with regard for sex, if need be, but without regard either for the 
source of the property or the relationship of the claimants otherwise than to 
their mother, the proposita. The decision in Meenakshi v. Mumandi Panik. 
kan,4* discussed at 57 Bom. L.R.J. 28, is, therefore, wrong according to a 
front-rank Sanskrit authority, as well as equity and good sense. 

It may be asked in conclusion why Kamalakara was so interested in these 
situations, and in intereaste marriages which, according to Kane, had been 
obsolescent if not obsolete for centuries. This is a very reasonable question 
since, although some conflicts were latent behind the smrti texts, ordinary and 
not very recondite solutions, such as in the Mitakshara, had been accepted and 
worked upon for centuries and were destined to serve that purpose adequately 
right into our own century. WNilakantha-bhatta, our author’s close relative, 
does not concern himself so much about bastards, and did not dedicate a whole 
chapter to them. Whether in Poona or in Benaras problems arising out of 
competitions between the issue of concubines (especially those who were mar- 
ried women) and legitimate issue must have been rare. Admittedly a good 

e 


44 (1914) I.L.R. 38 Mad. 1144. 
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deal of law was required with regard to the new social developments conse- 
quent upon the emergence of a new Sudra (subsequently partly Kshatriya and 
partly Sudra) aristocracy in the Deccan, but this alone can hardly account for 
the very wide efflorescence of Kamalakara’s interest in the subject at large. 
The only explanation that occurs to the present writer is that Kamalakara must 
have had some association with Hindus of the Konkana, particularly the very 
Southern reaches of that country. It will be recollected that it was Apararka, 
a king of Konkana, who first dug up the text of Saunaka which declares ‘sons’ 
other than aurasa and datiaka to be obsolete: and this is surely no 
coincidence. In the modern South Kanara, and further South he 
would have found societies to whom such disquisitions would have been 
particularly welcome. It is possible that in those days Aliyasantana and 
kindred customs were in vogue further North than they are at present. But 
even sf that is not so the explanation probably holds water. Many Sudra com- 
munities were bound there into a tight nexus with immigrant Brahmans, part 
of whose social pattern involved associations with Sudra women, who were pro- 
vided for by their own matrilineal house property, while at the same time 
limited opportunities existed for them to contract valid marriages with caste- 
women. The situation in Travancore and Cochin to-day would not have arisen 
had not the Nambudris developed the habit of consorting extra-maritally with 
Kshatriya and Nair women, and there too there was the complication of polyan- 
dry among non-Brahman castes. In a polyandrous community questions of le- 
gitimacy take upon themselves an entirely new shape. To orthodox Hindus do- 
miciled in the Malabar coast Kamalakara’s text-book would have been particu- 
larly welcome. 

J. Dunoan M. Derrett, Pu. D. 


GLEANINGS. 


FOOTPRINTS AS IDENTIFICATION 


A DEFENDANT convicted at Lewes Assizes on July 30 of breaking and enter- 
ing a top-floor flat next to his own and stealing two articles of underclothing 
was said to have been identified from his bare footprints, found in his 
neighbour’s flat. He had entered it by walking along a gulley in his bare feet 
and climbing through a window. Since the case of Man Friday, in which 
the identification was only of the species to which the footprint maker belonged, 
we know of no similar case which has any factual basis. (There are, of course, 
hypothetical cases, the Yeti in science, and the leaver of footprints on the sands 
of time!) However, it may be inferred from observations by the learned Judge 
who tried the case that he envisages the possibility of a future world in which 
bare feet will be so fashionable as to make the work of footprint detection 
worthwhile. He said: ‘‘It has become recognised that fingerprints are very 
strong evidence of identification, but although it may be reached in another 
generation, the stage has not yet been reached when scientific and biological 
study of footprints enables us to say: ‘Yes, we are sure of it’. In the mean- 
while, one supposes, burglars will be warned by the Lewes case to continue to 
use their old-fashioned gloves and socks.—NS. J. 


Over To U.S.A. 


In the United States of America, where everything, steaks, skyscrapers, sonatas 
are louder, or larger, or both, than anywhere else, so is crime and so is crimina 
procedure. In its early stages is the trial in New York of eight men charged 
with the theft, six years ago, of $1,218,000 (or not very far off half a million 
pounds), the biggest robbery in American criminal history. The van that took 
the eight heavily handcuffed men to Court was entirely surrounded by police 
cars for its half-mile trip. No other traffic was allowed on the streets and a 
police officer stood at every corner. The Court room is on the seventh floor 
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and only two lifts were allowed to stop there. The representatives of the 
publie were limited to eleven, but no less than 2,000 potential jurymen were 
summoned in batches of 100 a day on account of the exceptional difficulty of 
making up the panel. Cases may be won or lost in the States on the empanell- 
ing of the jury and the battle of the challenges is apt to be long and violent. 
But in case you should think that crime dominates the American scene, another 
ease illustrates the way that chivalry towards women goes further in America 
than anywhere else. A waitress in a restaurant and the chef had an argument, 
and she slapped his face. He slapped her back and she brought an action 
partly for damages but also one suspects for the last word. She recovered both 
from the Court at Elizabeth, New Jersey, which awarded her the equiva- 
lent of some £1,700 and in effect ruled that a man has no right to hit back 
when a woman hits him. Women in industry did not ‘‘forfeit their natural 
right to considerate and courteous treatment at the hands of the opposite sex.’’ 
So at any rate half America’s citizens are obliged by law to follow the Scrip- 
tural precept of turning the other cheek to the other half. @hat’s something, 
anyhow, in a world sliding into paganism.—S. J. ° 


SAUSAGES 


Ir was, we believe, Lord Justice Serutton who said that he could not define a 
sausage but knew one when he saw it. This observation is helpful as far as 
it goes. It would have been still more courageous, we submit, if the learned 
Lord Justice had put on record that he knew a sausage when he ate it. For 
it is content rather than shape which matters, and we have been warned on 
higher authority still that man should not look on the outward appearance. 
As our notes show, this weighty problem has recently engaged the attention 
of the Queen’s Bench Divisional Court, in the shape of prosecutions under 
s. 3 of the Food and Drugs Act, 1955. And in the course of his judg- 
ment in one of these cases the Lord Chief Justice invited—or challenged 
—-the competent Minister to tell us what a sausage is. The Minister of Agri- 
culture availed himself of this offer by inviting, in turn, the Food Standards 
Committee to advise ‘‘whether statutory standards, or some other form of 
compositional control, is now needed for sausages’’. The Committee, one must 
admit, set about their task in a massive way: they consulted some 36 organi- 
sations representative of all branches of the sausage trade, local authority 
organisations and other bodies, such as the Irish Embassy. Foreigners, it 
appears, have not been asked to record their views on English sausages. Per- 
haps it is just as well. In their report the majority of the Committee recom- 
mend that a minimum standard of meat content of 65 per cent. for pork sau- 
sages and of 50 per cent. for all other meat sausages should be prescribed, 
while some members of the Committee have put forward the wholly revolu- 
tionary idea that pork sausages should be made of pork, and beef sausages 
should be made of beef, and nothing else. This latter proposal, it is conceded, 
has the merit of simplicity, but would, at least in the realm of beef sausages, 
amount to what modern statesmen call a deviation. This is the issue, in all 
its gravity, which the Minister has to face. Meanwhile we, the consumers, 
may ponder in respectful silence over the question whether they order this 
matter better in France.—JL. J. 


DISCONTINUING A CROUS 


eTHE English language comprises a great many words which are more easily 
understood than defined. One of them is ‘‘discontinue’’, and the decision of a 
Divisional Court in Postil v. East Riding County Council ([1956} 2 All E.R. 
685) turned on the precise meaning of this word. In 1952 the appellant was 
granted planning provision to use a field (which he owned) as a temporary site 
for a travelling circus from July 20 to September 7, subject to a condition that 
the use should be discontinued at the expiration of that periode The field ceased 
to be used as the site of a circus on September 6, 1952. The field served again 


VOL. LVI. } JOURNAL, 189 


as the site for a circus in each of the ensuing three years, but without planning 
permission. In 1955, when a circus was on the field, the respondents served an 
enforcement notice on the appellant based on the ground that he condition, 
subject to which the planning permission was granted m 1952, had not been 
complied with. The appellant sought to have the notice quashed by the justi- 
ces, but without success. He was, however, successful on appeal, the Court una- 
nimously holding that the user was discontinued by September 7, 1952. Dono- 
van, J., put the matter succinctly; after saying (at p. 688) that he agreed with 
the Judgments of his brethren, he went on: “I add only this, that the word ‘dis- 
continued’ does not necessarily mean permanently discontinued. One disconti- 
nues many things that may be discontinued only for a time, and when one re- 
sumes what one has discontinued it does not mean that there has never been 
any discontinuance’’.—JD,. J. 





: ScIENCE AND THE LAWYERS 


How important is it to know everything? A speaker at a meeting of the Bri- 
tish Association on September 3 attacked the attitude which allowed an edu- 
cated man—for example, a Judge and a barrister, when he had served lately on 
a jury—to admit without shame that simple scientific terms were beyond him. 
He had been arguing for the institution in the universities of a new type of 
combined science and arts degree, and another speaker had suggested as possible 
subjects radio-activity and nuclear physics. Judicial ignorance, once a byword, 
is now a legend, and Judges every day display knowledge of an astonishing 
variety of subjects. As for barristers, every solicitor knows that they cannot 
get by with only legal knowledge. Cross-examining experts on different subjects 
cannot be done in the dark. We suspect, however, that many nuclear physicists 
manage to do their work satisfactorily notwithstanding a very sketchy knowl- 
edge of what goes on in the world outside their laboratories. It would be diff- 
cult to prove that lawyers generally have the ‘‘scientific attitude,” ag that 
phrase is understood by some people to-day, but it would be surprising if a 
training in a system of arriving at the truth by the examination of evidence did 
not, produce at least something as good as a training in nuclear physics. Never- 
theless, there is another side to this question. Many disputes to-day are con- 
cerned with technical questions so complex that parties tend increasingly to refer 
them to expert arbitrament and doing so to by-pass the Courts. The remedy, it 
is suggested, is an increased use of the power to appoint assessors.—S. J. 


EVIDENCE OF FOREIGN WITNESS 


THERE are variant versions of the oath or affirmation, administered to an inter- 
preter through whose mediation oral testimony is given in proceed- 
ings in the High Court, but, in substance, in each case he undertakes 
well and faithfully, or well and truly, to interpret to the best of his 
ability such things as may be required of him. Exact extemporaneous 
translation is never easy. In hostile litigation it is clearly desirable that a party 
should be able to check the accuracy of the translation of the questions and 
answers and explanations where a foreign witness is tendered by the other side. 
The use of an interpreter inevitably slows down proceedings, and it may not 
possible to keep the witness under the pressure which tests the reliability of the 
evidence given in chief. As Lord Brougham pointed out in the trial of Queen 
Caroline, a foreigner who has attained a tolerable knowledge of the language has 
always this advantage over a native, that he may modestly conceal his proficiency 
as a linguist, and avail himself of the assistance of an interpreter, which gives 
him an opportunity of preparing with due caution his answer to any inconve- 
nient question. A foreign witness cannot, however, give his evidence in his own 
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language without an interpreter even though his testimony would be intelligible 
to the Court and to the parties and their legal advisers. When in the recent 
case of ke Egerton’s Will Trusts ([1956] 2 All E.R. 817) it was proposed to 
call a French witness whose evidence was expected to be easy to follow without 
an interpreter, Roxburgh J., said that even if he could understand the evidence 
in French it was not receivable in that form; and, moreover, the shorthand- 
writer could not be expected to take it down in that language. An interpreter 
should, of course, confine himself to translation. In cases in the Michaelmas 
Term both Roxburgh J., and Harman J., emphasized this. In Sickierzychi 
v. Hulak both the plaintiff and the defendant gave their evidence in Polish. 
When it was evident that the interpreter was going beyond translation, Harman 
' J., explained that his duty as interpreter was to translate as accurately as he 

could the question which counsel was putting to the witness, instead of endea- 
vouring to explain to the witness what he (the interpreter) thought counsel was 
wanting to know; and similarly, he should translate what the witness actually 
said, irrespective of whether what the witness said in reply to aequestion appear- 
ed to him (the interpreter) to make sense or not.—L. J. 


REVIEWS. 


Legal Pillars of Democracy. By Q. O. VENKATA SUBBARAO, B.SC., M.L. MADRAS: 
The Madras Law Journal Office, Mylapore. 1956. Demi 8vo. Pages xxxvii 
and 444. Price Rs. 7-8-0. 


Tue learned author, who is a professor in the Madras Law College, delivered 
these lectures in the Mysore University Extension Lectures. Herbert Spencer 
has remarked: ‘‘The great political superstition of the past was the divine 
right of Kings. The great political superstition of the present is the divine 
right of Parliaments.” The subordination of executive prerogative to the Rule 
of Law represents a significant achievement to the credit of England in the 
annals of constitutional law. The essential democratic rights of the people 
were secured ‘‘not by law paramount to prerogative but by constitutions para- 
mount to laws’’. The final aim of democracy is to confer upon the citizen 
freedom in ample measure to develop his faculties and rise to his full stature. 
The sphere within which such freedom can be exercised is delimited by the 
Fundamental Rights guaranteed to him. These Rights assume great import- 
ance in modern democracies. They are guarded by the Supreme Court to 
which has been assigned, in the words of Patanjali Sastri J., ‘‘The role of a 
sentinel on the qut vwe’’. In this book the learned author has traced the origin 
of the cardinal tenet of the philosophy of democracy enshrined in the Indian Con- 
stitution. He deals with in different chapters the Rule of Law; the absolute 
reign of law; fundamental rights; the Constitution of India; right to consti- 
tutional remedies and writ of Aabeas corpus. There are appendices dealing 
with several amendments to the Constitution; the Citizenship Act; the Supreme 
Court Rules; and the Constitution of the United States. We safely assert 
that the book will prove very useful to those who have to tackle the problems 
of the Indian Constitution. 


Indian Company Law. By M. J. Serana, Ph.p., Barrister-at-Law, Professor, 
eGovernment Law College, Bombay. Bompay: Educational Publishers, 204, 
Dadabhoy Naoroji Road. Sixth edition, 1956. Roy. 8vo. Pages xun + 

591 + pixu. Price Rs. 25. 

We welcome this sixth edition of this well-known work on the Indian Com- 
pany Law. Its first edition was published in 1938 and was only meant for 
students of Jaw, but the second edition, published in 1941, was considerably 
enlarged in order to make it useful to practitioners as well, ° Every successive 
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edition was enlarged and several useful topics were added. The present edi- 
tion is based on the Indian Companies Act, 1956. The commentary through- 
out is scrupulously revised in the light of the provisions of the new Act, and 
the case law has been brought up-to-date. Since the publication of the fifth 
edition a large number of English and Indian decisions on Company law have 
been reported, and the learned author has incorporated all of them in the com- 
mentary. A new feature of this edition is the inclusion of a comparative study 
of foreign company laws, references to which are made in footnotes. The 
Appendices include the Banking Company’s Act, 1949, and the Banking Com- 
pany’s Rules, 1949; the Chartered Accountants Act, 1949; and the Societies 
Registration Act. Thus the utility of this work is considerably enhanced, and we 
are sure the present edition will he found extremely useful to practitioners and 
business men. It is an excellent monograph on the Company Law and a per- 
fect vade mecum for those who have anything to do with that law. 


Judicial Controlof Administrative Action in India. By A. T. MARKOSE, M.A., 
LUD. Mapras: Madras Law Journal Office, Mylapore. 1956. Roy. 8vo. 
Pages 1 and 752. Price Rs. 20. 


In this work the learned author has given in detail the judicial control of 
administrative action in India. The work is divided into seventeen chapters. 
Chapter I deals with statement of problems and method of approach; Chap- 
ter IT with Judicial control of administrative action in England; Chapter III 
with Historical introduction to judicial control in India; Chapters IV and V 
with Habeas Corpus; Chapters VI and VII with Certiorari; Chapter VIIL with 
Prohibition; Chapter IX with Classification of administrative action; Chapter 
X with Quo Warranto; Chapters XI and XII with Mandamus; Chapter XIU 
with Procedure, pleading and practice; Chapter XIV with Injunction; Chap- 
ter XV with Declaratory action; Chapter XVI with Statutory appeals; Chap- 
ter XVII with Administrative finality. This work is a study in methods. The 
methods examined are the five extraordinary legal remedies, two equitable re- 
medies and the method of statutory appeals. The examination of each one 
of the methods has been made historically and analytically. The establish- 
ment of a Welfare State in India has given rise to the problem of controlling 
State action to ensure that the rights of the individual are safeguarded against 
arbitrariness on the part of the administration. The present work has to a 
large extent endeavoured to solve the problem. It is a pioneering work in the 
field of Indian Administrative law. The learned author has succinctly discuss- 
ed the principle of judicial control of administrative action and the principle 
of prerogative writs and their usefulness in controlling executive actions. 
Part III of the work treats of the equitable remedies such as injunctions and 
declaratory actions. On the whole, this is a monumental work in the field of 
legal literature. 


Cases on the Constitution of India. Vol. II. By Durga Das Basu. CALOUTTA: 
S. C. Sarkar & Sons, 1-C, College Square. 1956. Roy. 8vo. Pages xvn and 
636. Price Rs. 22. 


Tms volume covers cases decided in the course of three years, 1952-1954. 
The scheme of the work and the method of abridgement adopted in the pre- 
vious volume have been followed. The cases are arranged in the order of 
articles in the Constitution. The learned author has given notes explaining 
the significance of the cases reported. He has lucidly summarised the points 
decided and the reasons for the decisions. He has retained all that is essential 
in a judicial pronouncement and omitted those portions which are not im- 
portant. The conclusions arrived at on each point by the majority of the 
Judges are given in the notes at the end of each case. This book will be found 
very serviceable to those who have to tackle the Constitution of India. 
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The Companies Act. By Ranorrmuau H. PANDE, B.A., LL.B., Bar-at-Law, Advo- 
cate, Supreme Court. Bompay: N. M. Tripathi Ltd., Princess Street. 1956. 
Roy 8vo. Pages xur + 640 + pxxvi + xx. Price Rs. 25. 


TE object of this work is to present in a compact and comprehensive form 
the law relating to incorporated companies. The learned author has lucidly ex- 
plained the various complex and intricate provisions of the Act. The commen- 
tary under each section explains its principle in detail. The intricate provi- 
sions of the Act are explained in simple language without sacrificing 
accuracy. English precedents on the corresponding provisions of the English 
Acts have been copiously referred to. A comparative examination of the provi- 
sions of the present Act with those of the old Act of 1913 is made for bringin® 
into proper perspective the purpose of the changes introduced in the present 
Act. Special chapters are devoted to several important topics such as Rules 
regarding Investment of Company’s Funds; Managerial Remuneration; Appoint- 
ment of Officers, Associates and Relatives; Stamp Duties; Procedure and Limi- 
tation; Income-tax and Super-tax, ete. A special chapter deals*with the Wind- 
ing up of Banking Companies. Matters requiring special attentien in the 
working of companies form the subject-matter of several Schedules. The 
author has clearly pointed out the difficulties which enshroud gome of the pro- 
visions of the Act. There are several Appendices containing Banking Com- 
pany’s Act, 1949; Emblem and Names, 1950; Companies (Donation to Natio- 
nal Funds) Act, 1951; Capital Issues (Continuance of Control) Act, 1947; 
Capital Issues Exemption Order, 1949, and Companies (Foreign Interest) Act, 
1918. Rules made by the Central:Government and the relevant forms are also 
embodied. We have no doubt that the work will be found extremely useful 
to lawyers as well as businessmen. 


The Judgment of Julius and Ethel Rosenberg. By JoHN Wexsy. LONDON: 
Bookville Publishers Ltd., Queen’s House, Leicester Square, W.C. 1956. 
Demi. 8vo. Pages xrv and 672. Price 30s. 


Tris judgment is sure to be considered as the classic work on the important 
case with which it deals. The book is more than an astounding revelation con- 
cerning a case which has influenced the course of world history. The learned 
author has worked up this book so that every reader can assume for himself 
the role of a juror while analysing the mass of evidence. He has very careful- 
ly analysed the evidence against and for the Rosenbergs and Morton Sobell. 
He has taken great pains in collecting the materials for this work because he 
felt that the integrity of Justice was at stake. This is a most painstaking pro- 
duction of the celebrated trial and it gives full support to those who believe 
that the Rosenbergs and Sobell were the victims of the Cold War. 


The Citizenship Act. By MADHURI GHOSE, B.A., B.T., LL.B. Advocate, Calcutta 
High Court. Cancurta: N. M. Raychoudhary Co., 72, Harrison Road. 
1956. Demi. 8vo. Pages 57. Price Rs. 2. 


Tas Act repeals all laws relating to naturalization which are in force m 
India, and also the British Nationality and Status of Aliens Acts, 1914 to 1942, 
in their application to India. The Indian Union framed its Constitution de- 
fining who will be its citizens but left the questions of acquisition and termi- 
nation of citizenship to be developed in a subsequent statute. This Act is 
passed to clear that lacuna. The learned ‘authoress has clearly explained the 
provisions of each section in the notes appended to it. 
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APPELLATE CIVIL. 


: Bofors Mr. Justice Gajendragadkar. 
SHIDDU RAMA SHAGALE v. BASAWA RAMAYYA SWAML.* 


Bombay Agrioultur8l Debtors Relief Act (Bom. XXVIII of 1947), Sec. 32 (2) (v){—Bombay Ten- 

ancy Act (Bombay XXIX of 1939), Secs. 2A, 3, 3A—Bombay Tenancy and Agricultural Lands 
Act (Bom. LXVII of 1948), Sec. 4(0)—-Application for adjustment of debts by debtor under 
Bom. Act XXVIII of 1947—Oredtior a protected tenant under provisions of Bom. Act XXIX 
of 1939— Whether creditor could set up rights available to him under earlisr Tenanoy Act. 

On May 22, 1940, a Thevi Patte was passed in favour of the creditor by the debtor and 
subsequently on April 20, 1943, a mortgage was executed between the same parties in respect 
ofthe same property. The debtor applied for adjustment of the debts due to the creditor and 
in these proceedings the creditor contended that the Thevi Patta amounted to a lease and a 
mortgage, and though the debt due to him could be adjusted under the provisions of the Bom- 
bay Agricultural Debtors Relief Act, 1947, it was not open to the Court to direct that the pro- 
perty belonging to the debtor should be restored to her. It was common ground that the 
tenancy rights set up by the oreditor were governed by ss. 2A and 3A of the Bombay Tenancy 
Act, 1939:— 

Held, that so far as the provisions of the earlier Tenancy Aot of 1939 were concerned, the cre- 
ditor was entitled to plead the status of a protected tenant and, therefore, under the relevant 
provisions of the earlier Tenancy Act he was not liable to be evicted, but that the rights which 
the creditor could set up under the provisions of the earlier Tenanoy Act did not avail him in 
the present proceedings, because s. 32 (2) (v) of the Bombay Agricultural Debtors Relief Act, 
1947, expressly authorises the Court to deliver possession of any property of the debtor not- 
withstanding any law or contract to the contrary. 

The policy underlying the provisions of s. 32 (2) (v) of the Bombay Agricultural Debtors 
Relief Act, 1947, is very clear. Whon debts of agricultural debtors are being adjusted on terms 
favourable to the debtors, on grounds of social justice Legislature desired that after the debts 
were adjusted and awards were made embodying the terms on which the debts should be adjusted 
it was essential that the agricultural debtors should be put in possession of their agricultural 
lands, and in order to make this provision effective Legislature took the precaution of laying 
down that an order for possession of their agricultural lands should be passed in favour of debt- 
ors though there may be provisions to the contrary in some other laws or though there may be 
contracts to the contrary between the parties. - 


Basawa and Parvati (opponents Nos. 1 and 2) executed a registered Thevi Patta 


on May 22, 1940, in favour of Shiddu (petitioner) in respect of 8. No. 2 of Padalihal 
village in Chikodi taluka. Subsequently on April 30, 1943, the opponents executed a 


simple mortgage in respect of the same land in favour of the petitioner. The 


peti- 


tioner filed an application for the adjustment of the debt due to him from opponent 
No. 1 and opponent No. 2 filed an application for adjustment of debt due to her from 
opponent No. 1. There was a compromise between opponent No. 1 and opponent 
No. 2 and an award in terms thereof was passed. The trial Judge directed the oppo- 


*Deotded, September 14, 1955. Civil Revi- 
sion Application No. 1398 of 1953, from the 
decision of M. 8. Hegade, Assistant Judge, 
Belgaum, in B.A.D.R. Appeal No. 180 of 1952, 
paneer the award passed by G. 8. Bhag- 
wat, 3rd Jt. Civil Judge, Junior Division, Chi- 
kodi,in-O.P. No. 1596. 

L. R.— 1. 


t The section is as under :— 

“32 (2) The award shall be in the prescribed 
form and shall be drawn up subject to the fol- 
lowing provisions :—-:: 

(v) the Court may an order for the 
delivery of possesion of any property notwith- 
standing any law or contract to the contrary;” 


. 
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nents to pay a certain amount tothe petitioner in annual instalments and ordered the 
petitioner to.hand over possession of the land to the opponents. An appeal by the 
petitioner was dismissed by the Assistant Judge. 


The petitioner applied in revision to the High Court. 
The application was heard. 


K.G. Datar, with H. B. Datar, for the applicant. 
V. V. Divekar, for the opponents. 


QAJENDEAGADKAR J. This rivisional application raises a very short point under 
8. 32 (2) (v) of the Bombay Agricultural Debtors Relief Act. The petitioner is one of 
the two creditors of Basawa. It appears that on May 22, 1940, a Thevi Patta was 
passed in favour of the creditor. Subsequently, on April 20, 1943, a mortgage,was 
executed between the same parties and in respect of the same property. The debtor 
Basawa applied for the adjustment of the debts due to the petitioner and to Parwati 
Kom Balayya. In these proceedings the petitioner contended that*the Thevi Patta 
amounts to a lease and a mortgage and his argument was that, though theedebt due 
to him from the debtor can and should be adjusted under the provisions of the Bombay 
Agricultural Debtors Relief Act, it was not open to the Court administering the pro- 
visions of the Act to direct that the property belonging to the debtor should be res- 
tored to her. This contention was rejected by the learned Judge. An award has been 
passed adjusting the debts due from the debtor to her respective creditors and in res- 
pect of the petitioner an order has been passed that the property belonging to the 
debtor should be restored to her. It is this order which the petitioner challenged be- 
fore the appellate Court. The learned appellate Judge has accepted the view taken 
by the learned trial Judge and he has held that under the provisions of s. 32, sub-s. (2) 
(v), of the Bombay Agricultural Debtors Relief Act the Court adjusting the debts of a 
debtor is authorised to pass an order for the delivery of possession of any property 
notwithstanding the tenancy rights set up by the creditor. 


Mr. Datar for the petitioner contends that the lower appellate Court has mis- 
construed the effect of the provisions of s. 32, sub-s. (2) (v). Itis common ground that 
the tenancy rights which are set up by the petitioner would be governed by the pro- 
visions of the earlier Tenancy Act XXIX of 1939. Section 2A of the said Act defined 
“tenant” and itcannot be disputed that under this definition a mortgagee in possession 
of mortgaged property would have to be regarded as a tenant. Section 2A had pro- 
vided that a person lawfully cultivating any land belonging to another shall be deemed 
to be a tenant and this clause would naturally include even a mortgagee in possession. 
When Legislature enacted the subsequent Tenancy Act LXVII of 1048, the defini- 

, tion of “tenant” has been so clarified as to exclude mortgagees in possession. Section 
4, sub-s. (c), of the new Act expressly excludes a mortgagee in possession from the - 
class of persons who should be deemed to be tenants. That was not the position un- 
der the earlier Tenancy Act of 1939. Mr. Datar is, therefore, entitled to contend that, 
inasmuch as the petitioner was put in possession of the property by virtue of the terms 
of the Thevi Patta, he became a mortgagee in possession and as such was entitled to be 
treated as a tenant under s. 2A of the old Act. Mr. Datar then argued that, though 
the petitioner did not satisfy the requirements of s. 3 of the earlier Act which defined 
protected tenants, by virtue of the provisions of s. 3A he was nevertheless entitled to 

the privileges of a protected tenant. Section 3A had provided that every tenant shall, 
on the expiry of one year from the date of the coming into force of the Bombay Ten- 
ancy (Amendment) Act, 1946, be deemed to be a protected tenant for the purposes of 
this Act.The Act of 1946 came into force on November 8, 1946, and at the time when 
the status of the creditor was in dispute the requirements of s. 3A had been 
satisfied. It must, therefore, be conceded that, so far as the provisions of the 
earlier Tenancy Act of 1939 are concerned, the creditor was entitled to plead the sta- 
tus of a protected tenant, and if that be so, it must also be conceded that under the 
relevant provisions of the earlier Tenancy Act he was not liable to be evicted. 


But rights which the creditor can set up under the provisions of the earlier Ten- 
ancy Act would not avail him in the present proceedings, because %.32, sub-s. (2) (v), 
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of the Bombay Agricultural Debtors Relief Act expressly authorises the Court adminis- 
tering the provisions of this Act to order delivery of possession of any property of the 
‘debtor notwithstanding any law or contract to the contrary. The Bombay. Agricul- 
tural Debtors Relief Act and the earlier Tenancy Act are both Acts of the same Legisla- 
ture and in point of time the Bombay Agricultural Debtors Relief Act is subsequent 
to the earlier Tenancy Act. If cl. (v) of sub-s. (2) of s. 32 authorises the Court to 
‘direct possession of the property of the debtor to be restored to him notwithstanding 
any law to the contrary, Mr. Datar would not be entitled to contend that the order 
‘passed by the Courts below is either illegal or improper. All that Mr. Datar has been 
able to establish is that, under the relevant provisions of the earlier Tenancy Act, his 
client, who was a protected tenant, could not have been evicted by the debtor who was 
‘the creditor’s landlord in a sense. But it is just because there is a provision to the 
‘contyary under the Tenancy Act that s. 32 (2) (v) of the Bombay Agricultural Debtors 
Relief Act has expressly provided that, notwithstanding such contrary provisions in 
other statutes, a debtor should be given possession of his land under s. 32 (2) (v). The 
policy underlyin& the provisions of s. 32 (2) (v) is, in my opinion, very clear. When 
‘debts of agricultural debtors are being adjusted on terms favourable to the debtors, 
‘on grounds of social justice Legislature desired that after the debts were adjusted and 
awards were made embodying the terms on which the debtsshould be adjusted it was 
essential that the agricultural debtors should be put in possession of their agricultural 
lands, and in order to make this provision effective Legislature took the precaution 
of laying down that an order for possession of their agricultural lands should be passed 
in favour of debtors though there may be provisions to the contrary in some other 
Jaws or though there may be contracts to the contrary between the parties. The words 
used in s. 32 (2) (v) are, in my opinion, clear and unambiguous, and if the words indicate 
that an order for possession should be passed despite other provisions to the contrary 
in any other statute, I do not see how Mr. Datar can contend that the order for posse- 
ssion passed by the Courts below is either improper or illegal. In my opinion, the 
‘construction put by the Courts below on the provisions of 8. 32 (2) (v) of the Bombay 
Agricultural Debtors Relief Act is obviously right. 
In the result, the revisional application fails and the rule is discharged with costs. 
Rule discharged. 


Before Mr. Justice Gajendragadkar and Mr. Justics Gokhale. 
SHIV OMKAR MAHESHWARI v. BANSIDHAR JAGANNATH.* 


Arbitration Act (X of 1940), Seos. 2, 39— Indian Companies Act (VII of 1913), Seo. 21— Order 
passed by trial Judge extending time for making award whether appealable—Article of association 
providing that disputes arising out of or in course of dealings and transactions between members 
of Association should be setiled by arbitrators—Whether dispute as to existance of transactions a 
dispute covered by such article of association—Oonstruction of articles of association— Words 
of wider denotation used in bye-lawe whether extend meaning of words used in article of associa- 
tion—Articles of association whether constitute a contract between members inter se— Whether an 
arbitration agreement as required by s. 2 af Arbitration Act oan reside in articles of assoctation— 
Bys-law providing for hearing of disputes by fluctuating body of arbitrators—Dtspute not heard 
by same arbtirators—Award made by such fluctuating body of arbitrators whether invalid. 

Under s. 39 of the Arbitration Act, 1940, an order passed by the trial J udge extending time 
for making an award is not appealable. 

Under an artiole of association of an Association all claims and disputes arising out of or in 
‘course of all dealings and transactions between one member of the Association and another 
had to be settled by arbitration and without recourse to law. On the question whether the 
expression “disputes arising out of or in course of all the dealings and transactions between 
members” included a dispute as to the existence of the dealings or transactions themselves:—- 

Held, that under the article of association, a dispute as to the existence of the transactions 
or dealings themselves was not covered by it and no obligation was imposed upon any member 
to refer such a dispute to the arbitration of the committee provided for by the bye-laws made 
by the Association. 

*Decided, Septembar 16, 1956. First eee Divan, Judge, City Civil Court, Bombay, in 

No. 548 of 1955, from the decision of B.J. Award No. 19 of 1951. 
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In construing the relevant articles of association, the Court may, before accepting any specific 
construction, takeinto account all the'relevant articles together with the bye-laws. If the words 
used in tho relevant articles are ambiguous, an attempt should be made to adopt such & cons- 
truction of the said words as would avoid a conflict between the articles and the bye-laws. 
But if the words used are clear and unambiguous and they irresistibly lead to the inference 
that jurisdiction to deal with the dispute as to the existence of the contract itself was not 
intended to be conferred on the Arbitration Committee, then that meaning cannot be 
extended merely because words of wider denotation may have been usedin some of the bye- 
laws. Inthe very nature of things, bye-laws are subordinate to the articles of association, 
and indeed they are framed in order to carry out the provisions contained in the articles 
themselves. 

Heyman v. Darwins Ld.,1 Mahomed v. Pirojshaw,* Shriram Hanutram v. Mohanlal & 
Oo.,? Ghelabhas Mahasukhram v. Keshavdev,‘ Jai Naram-Babu Lal v. Narain Das-Jaine 
Mal’ and Dinasari Lid. v. Hussain Ali & Sons®, referred to. ° 

Under s. 21 (1) of the Indian Companies Aot, 1913, the articles of association, when. register- 
ed, constitute a contract, not only between the company and its members, but even between 
members tnter 36. ` 

If the provisions of s. 21 (Z) of the Indian Companies Act are liberally construed and it is 
held that a contract resulting fromthe articles of association between members tnter se is not 
subject to any artificial limitation that its application is confined only to the company rela- 
tionships subsisting between the members or to disputes in respect of the management of the 
association as such, then it would be possible to hold that it is a general agreement containing 
several olauses between one member and another and the article providing for compulsory 
arbitration is a general arbitration agreement which would govern all the dealings which have 
been entered into between one member and another in respect of a commodity falling within 
the purview of the association. On this view, the articles of association would constitute a 
general contract containing an arbitration clause and all contracts of the kind just described 
would attract the provisions of such arbitration clause. The position in respect of oral 
contracts made between one member and another would, on this view, not be materially diffe- 
rent from the position of contracts which are made expressly subject to the articles of asocia- 
tion. What is expressly mentioned in this latter olass of contracts can be said to be included. 
in all similar contracts by necessary implication having regard to the articles of assocation 
which constitute a general contract between one member and another. 

Mohanlal Chhaganlal v. Bissesarlal’, followed. 
Khustram v. Hanutmal, not followed. 

- Kotumal Pokardas v. Adam Haji? Gordhandas Pursotiam v. Natvarlal,” Radhakwon 
Gopikison v. Balmukund Ramchandra, Hamkissendas V. Satya Oharan"*, Preichards 
caso’, Wood v. Odessa Waterworks Company, Welton v. Saffery'5, Salmon v. Quin & 
Aatens, Limited'*, Hickman v. Kent or Romney Marsh Shesp-Breeders’ Assoctation!’, 
Beatiis v. E & F Beattie, Ld. and London Sach œ Bag Co. v. Dixon & Lugton™, referred to. 

If there is a rule or a bye-law of an Association specifically providing for the hearing of the 
dispute by a fluctuating body of arbitrators, then the plea that the same arbitrators have 
not heard the dispute would not invalidate the award. 

Fazalally v. Khimji® and Patel Bros. v. Shres Mesnaksht Mile, Limited™, referred to. 

Onn Shiv Omkar Maheshwari (petitioner) and Bansidhar Jagannath (respondent) 
-were members of the East India Chamber of Commerce Ltd., which had established a 
market or exchange for effecting forward transactions inter alia in silver pieces. The 
Association had made bye-lawsto regulate the transactions effected by its members in 
the Exchange in respect of diverse commodities including silver pieces. 

On April 15, 1948, the respondent applied to the Arbitration Committee of the Asso- 
ciation that certain disputes had arisen between the petitioner and the respondent 


1 [1942] A. C. 356. 12 (1945) 50 C. W. N. 310. 
2 (1931) 34 Bom. L. R. 697. 13 (1873) 3 Ch. App. 956. 

3 (1939) 41 Bom. L. R. 1293. 14 (1889) 42 Ch. D. 636. 

4 (1949) 51 Bom. L. R. 499. 15 [1897] A. C. 299. 

5 (1922) I. L. R. 3 Lah. 296. 16 (1909) 1 Ch. D. 311. 

@ [1961] A. I. R. Mad. 879. 17 [1915] 1 Ch. 881. 

7 (1945) 48 Bom. L. R. 686. 18 [1938] 1 Ch. 708. 

8 (1948) 53 C. W. N. 505. 19 [1943] 2 All E. R. 763. 

9 [1939] A.I. R. Sind 357. 20 (1933) 36 Bom. L. R. 1005. 
10 (1950) 54 Bom. L. R. 367. 21 (1942) 44 Bom. L. R. 485. 
11 (1930) 32 Bom. L. R. 1319. ° 
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and that the petitioner was liable to pay Rs. 24,226-9-0 to the respondent. The Arbi- 
tration Committee held several meetings and on September 20, 1950, the Committee 
made an award. The award was filed on February 27, 1951, and the petitioner was given 
notice of the filing of the award on April 3, 1951. The petitioner filed the present 
petition in the City Civil Court, Bombay, on April 26, 1951, to set aside the award. 
Pending the petition, the respondent on September 10, 1951, applied to the Court for 
extension of time to rae Ake award. ‘The two proceedings were consolidated and 
the trial Judge allowed the respondent’s application for extension of time and dismis- 
sed the petitioner’s application for setting aside the award. The trial Judge inter 
alia held that the relevant articles of association read in the light of the Association’s 
bye-laws constituted an agreement in writing to refer the dispute to arbitration and 
that the articles and bye-laws conferred jurisdiction on the Committee to adjudicate 
even upon the dispute as to the existence of the contract between the parties, observ- 
ing, án his judgment, as follows :— 

“In this partioular case before me, on the other hand, power of arbitrators or rather sub- 
mission to arbitratjpn is not contained in any particular contract as such, but is contained in the 
rules and regulations of the East India Chamber of Commerce Ltd. When the two parties, namely, 
the petitiofier and the respondent, applied to become members of the East India Chamber of 
Commerce Ltd. they entered into an agreement through the machinery of the artioles of associa- 
tion to refer the disputes between them covered by art. 20(a) to arbitration. To my mind, 
the language of art. 20 (a) is wide enough to confer jurisdiction upon arbitrators to decide the ques- 
tion as to whether there was a transaction at all between one member and another member. A 
distinction has to be made between the cases like the cases referred to by Mr. Chagla where the dis- 
puted contract is the very basis of the arbitration agreement itself and the oases like the present one 
where, independently of the disputed transaction, there is an agreement to refer the dispute to 
arbitration in connection with the transactions entered into between one member and another 
relating to, tnter alia, silver, and the wording of art. 20 (a) is wide enough to cover all disputes 
arising out of the transactions and contracts between the members of the Chamber of Commerce.” 

The petitioner appealed to the High Court. 


K.T. Desai, with 8.C. Chagla, instructed by Motichand & Devidas, for the appellant. 
M. V. Desai, with C. J. Shah, instructed by Khandwalla & Chhotalal, for the res- 
pondent. 


GAJENDRAGADKAR J. On April 26,1951, the appellant had applied to the City 
Civil Court for setting aside an award, No. 19 of 1951, made against him. Pending the 
said application, the respondent had applied on September 10, 1951, for extension of 
time to make the award. The two proceedings were consolidated and on June 20, 1955, 
the learned trial Judge allowed the respondent’s application for extension of time and 
dismissed the petitioner’s application for setting aside the award. It is against this 
order that the present appeal has been preferred. 

Both the appellant and the respondent were and are members of the East India 
Chamber of Commerce. It appears that this association had established a market 
or Exchange for effecting forward transactions inter alia in silver pieces. Consistently 
with its articles of association, bye-laws wereframed to regulate the transactions effec- 
ted by members of the association in the said Exchange in respect of several commodi- 
ties including silver pieces. In about January 1945 a syndicate of five persons was 
formed for dealing in silver pieces. On or about February 5, 1948, according to the 
respondent, one Lawjibhai as representing the said syndicate had instructed the res- 
pondent to purchase 6,615 tukdas of silver from the market and accordingly the res- 
pondent did make the said purchase for and on behalf and as an agent of the said 
syndicate. Thereafter one dulal Ravjibhai and one Kishan Gopal Bagdi in- 
structed the respondent to allot and assign the said 6,615 pieces of silver to four parties 
in the proportion mentioned by them. 3,000 pieces were alloted to Messrs. Radha- 
kishan Shivkisan; 1,298 pieces to Messrs. Jotram Kedarnath; 1,817 pieces to Messrs. 
M. Gulamali Abdulhusein; and 500 pieces to the appellant. The rate at which these 
500 pieces were allotted to the appellant was Rs. 160-14-6 per 100 tolas. It would 
appear that on February 7, 1948, an emergency was declared by the authorities of the 
Association and on February 10, the board of directors issued instructions for squar- 
ing up all transactions at Rs. 154 per 100 tolas. In respect of this transaction the 
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respondent claimed from the appellant Rs. 24,226-9-0 and on April 15, 1948, the res- 
pondent applied for reference of this dispute to arbitration under the relevant articles: 
of association and bye-laws. The Lavad committee to whom this dispute was referred 
by the association held several meetings and in the end on September 20, 1950, the 
committee made an award. It may be mentioned at this stage that in the meanwhile: 
three Lavad committees came to be appointed, as under the articles of association the 
life of a Lavad committee appointed by the association isonly a year. The first Lavad 
committee was appointed on October 24, 1947, the second on October 27, 1948, and 
the third on October 24, 1949. It was the third Lavad committee that made the award 
in the present dispute. The award was filed on February 27, 1951, and the appellant. 
was given notice of thefiling of theaward on April 3, 1951. Thereafter the appellant- 
filed his petition to set aside the award and his petition was followed by the respondent's. 
petition for extension of time to make the award. Ultimately the appellant’s petition 
was dismissed and the respondent’s petition was allowed. ° 

The learned Judge before whom the consolidated applications were heard has held’ 
_ that on the facts of this case it was necessary in the interest of justice that time for 
making the award should be extended. He has also held that the relevant articles of 
association read in the light of the association’s bye-laws constitute an agr®ement in 
writing to refer the dispute to arbitration and that the said articles and bye-laws con- 
ferred jurisdiction on the Lavad committee to deal with the present dispute. He was. 
disposed to take the view that, though the appellant disputed the existence of the con-. 
tract itself, that did not oust the jurisdiction of the Lavad committee. According 
to him, it was within the competence of the Lavad committee to adjudicate 
even upon this dispute. It was urged before the learned Judge by the 
appellant that the proceedings before the Lavad committee were affected by many 
irregularities; but the learned Judge was not impressed by this argument. He relied 
upon the conduct of the appellant in that he appeared beforethe Lavad committees for 
more than two years, took a chance of the decision of the Lavad committee going in 
his favour, and, when he found that the award was passed against him, he chose to 
raise these technical objections. In the opinion of the learned Judge, this conduct. 
showed acquiescence on the part of the appellant and it was not, therefore, open to him 
to raise these technicalities against the validity of the award at that stage. Thatis why 
the learned Judge rejected the appellant’s prayer for setting aside the award. 

In the present appeal, Mr. K. T. Desai for the appellant has argued that even 
a superficial examination of the irregular procedure adopted by the Lavad committees 
in dealing with the dispute would show that the committees were guilty of enormous. 
delay, and he contended that, if ever there was a case where a request for extension 
of time should not be granted, it would be in the present csse. It is true that the 
proceedings before the arbitrators have taken place in a very leisurely manner; and 
the constitution of the committees that actually heard these disputes from time to 
time shows that the committees were fluctuating bodies. It appears that under 
the bye-laws of the association two Lavad committees are nominated from year to 
year and pending disputes are assigned to these two committees respectively. Mr. 
K. T. Desai has taken us through the details of the several meetings held by the Lavad' 
committees and has emphasized the fact that the members of the committee have 
changed from time to time. But the change of personnel of the Lavad committees: 
is inevitable, and unless the bye-laws framed by the association in regard to the consti- 
tution of the Lavad committees are themselves invalid or ultra vires, no serious or 
valid grievance can be made against the changing constitution of the Lavad committees 
themselves. At onestage Mr. K. T. Desaiseemed to suggest that the quorum of two mem- 
bers prescribed by the bye-laws was itself not satisfied ; but he conceded that this argu- 
ment was based upon a misconception and that the rule as to quorum has been complied 
within all the meetings held by the Lavad committees in dealing with the present dispute. 
Whether or not the bye-laws prescribing the constitution of the Lavad committees and 
their procedure are ulira vires, the contention that extension of time should not 
have been allowed by the learned Judge cannot, in our opinion, be made by the 
appellant, because under s. 39 of the Indian Arbitration Act an order passed by the 
trial Judge extending time is not appealable. Legislature has clearly contemplated 
that the question as to whether time should be extended should be left entirely to the 
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discretion of the trial Judge and the order that the trial Judge may pass in the exer- 
cise of his discretion should be regarded as final. Itis true that the application made 
by the respondent for extending time was consolidated with the appellant’s appli- 
cation for setting aside the award. But this consolidation cannot give the appellant a 
right to challenge an order which, under the law, is not appealable. Therefore, in our 
opinion, it is unnecessary for’us to consider whether the learned Judge was right or not 
in extending time for making the award. 

Mr. K.T. Desai has then argued that the learned Judge was in error in holding that 
the articles of association could, in law, constitute an agreement in writing to refer the 
dispute to arbitration within the meaning of s. 2 of the Indian Arbitration Act. Sec- 
tion 2 of the Indian Arbitration Act requires that the arbitration agreement must be 
made in writing. Ifthe contract which gives rise to a dispute between the parties is 
itself reduced to writing and it includes an arbitration agreement, there is no difficulty 
in helding that the requirements of s. 2 of the Indian Arbitration Act are complied with. 
If the contract between the parties is reduced to writing and it makes the terms of the 
contract subject to the provisions of the articles of association, there is no difficulty 
in holding that the articles of association themselves are thereby made part of the 
contract, and if the articles provide for an arbitration agreement, the dispute between 
the parties arising from such a contract must be referred to arbitration. This position 
also cannot be disputed. In the present case, however, the alleged contract was not 
reduced to writing and the case for the respondent is that, though the contract is oral, 
it is nevertheless subject to the articles of association because under s. 21 of the Indian 
Companies Act the articles of association must be taken to constitute an agreement in 
writing between the appellant and the respondent inter se as they are both members of 
the said association. Since the articles of association represent a contract between the 
appellant and the respondentinier se, any contract entered into between them subse- 
quent to their joining the said association must inevitably be subject to the provisions 
of the said articles of association and a dispute like the present arising between 
them has to bereferred to arbitration of the Lavad committee appointed under the 
bye-laws of the association. This view has been accepted by the learned Judge and 
Mr. K. T. Desai for the appellant disputes the validity and the correctness of this view. 
It may be mentioned at this stage that the point thus raised by Mr. K. T. Desai is a 
vexed point of law on which sharp difference of opinion has been expressed in judicial 
decisions. 

In the alternative, it has been urged for the appellant that even if the articles of 
association are held to constitute an arbitration agreement between theappellant and 
the respondent within the meaning of s. 2 of the Indian Arbitration Act, in fact on a 
fair and reasonable construction the relevant and material articles do not confer juris- 
diction on the Lavad committee to deal with the dispute as tothe existence of the con- 
tract itself. In other words, if the existence of the contract had been admitted by the 
appellant, it may have been open to the respondent to refer the dispute to the arbi- 
tration of the Lavad committee. But since the appellant has disputed the very exis- 
tence of the contract even under the articles of asociation, the Lavad committee bad 
no jurisdiction to deal with this part of the dispute. The decision of this point would 
depend upon a fair and reasonable construction of the material articles of association 
and bye-laws made by the association. It is necessary to remember that this point 
has been raised alternatively on the assumption that the articles of association can, in 
law, constitute a valid arbitration agreement as a result of the provisions of s. 21 of the 
Indian Companies Act. 

It would, we think, be convenient to deal with this latter argument first and that 
would naturally take us to the relevant articles ofassociation and bye-laws framed by 
the East India Chamber of Commerce. At the hearing of this appeal before us, 
learned counsel for both the appellant and the respondent argued the matter on the 
translation of the relevant articles of association and bye-laws which was produced 
before the learned trial Judge. At the fag-end of the hearing, however, Mr. M. V. 
Desai for the respondent’ nvited our attention to the fact that the articles of associa- 
tion which have been filed with the Registrar of Societies appear to have been adop- 
ted in English and he sought to base his argument on the words used in the relevant 
articles of associagion in a copy of the said articles of association. In dealing with this 
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point, we will refer both to the English translation supplied to the learned Judge below 
and to the English version on which Mr. M. V. Desai relied at the end of the hearing 
of the appeal. Butin doing so, it is necessary to remember that the arbitration agree- 
ment must, éven on the case of the respondent, primarily reside in the articles of 
association. Itis true that under art. 91l the board has been given power to frame 
and pass such bye-laws as they consider in the interest of and conduciveto the objects 
of the Chamber or any of them “and they may at any time and from time to time 
rescind, alter or add to any of the bye-laws.’’ But the bye-laws must be consistent 
with the articles of association and cannot validly alter or modify the said articles. If, 
on a fair construction of the material articles of association, it appears that the dispute as 
to the existence of the contract itself was not intended to be referred to the Lavad commi- 
. ttee, no bye-law can validly confer jurisdiction to entertain such disputes on the Lavad 
committee. It may be conceded that, in construing the relevant articles of association, 
the Court may, before accepting any specific construction, take into account all tle re- 
levant articles together with the bye-laws. Ifthe words used in the relevant articles are 


as ambiguous, an attempt should be madetoadopt such a construction gf the said words 


as would avoid conflict between the articles and the bye-laws. But ifthe words used are 
clear and unambiguous and they irresistibly lead to the inference that jurisdiction to deal 
with the dispute as to the existence of the contract itself was not intended to be conferred 
on the Lavad committee, then that meaning cannot be extended merely because words 
of wider denotation may have been used in some of the bye-laws. In the very nature of 
things, bye-laws are subordinate to the articles of association, and indeed they are framed 
in order to carry out the provisions contained in the articles themselves. As Halsbury 
BRS : 

“A bye-law must not be opposed to the constitution of the particular corporation, nor can it be 
made the means of remedying a defect therein...A bye-law cannot explain a charter, and although 
it may lessen or enforce the powers given to the corporation, it cannot increase them.” (Halstury, 
Vol. LX, 3rd Edn., para. 82). 


It is in the light of this legal position that we must now proceed to consider the mate- 
rial articles and bye-laws. 
The main article on which reliance was placed before the learned Judge below is art. 
-20(a). It was translated before the learned Judge in this way :— 


“Tt shall be obligatory on every member with reference to all the claims and disputes arising 
out of or incidental to all the dealings or transactions entered into by him with any other member 
in regard to gold, silver, wheat, money-lending business and hundies and chithis, that he shall, 
subject to the bye-laws that may be framed from time to time and which may be in force and in case 
no such bye-laws are there then subject to rules that the board may from time to time lay down, get 
the same settled first by arbitration without resorting to a Court of law.” 


The English version of the articles of association, which, according to Mr. M. V. Desai 
has been filed with the Registrar of Societies, sets out art. 20(a) as follows: 

“Tt shall be compulsory for every member in the first instance to have all claims and disputes 
arising out of or in course of all dealings and transactions in gold, silver, seeds, wheat, sarafi busi- 
ness and Hundi chithis between himself and any other member settled by Arbitration and without 
recourse to law subject to the Bye-laws that may from time to time be made and be in force or in 
the absenoe of such Bye-laws such rules as the Board from time to time prescribe.” 


In construing this article, Mr, M. V. Desai has asked us to bear in mind one of the objects 
for which the East India Chamber of Commerce Ltd. has been established. Clause 3(a) 
of the memorandum of association provides that one of the objects for which the Cham- 
ber has been established was to “remove all causes of friction between merchants inter 
se and between them and their constituents.” Clause 3(g) likewise provides : 

“ In case of mutual disputes arising between merchants in the aforesaid business to act as 
mediators or arbitrators between the members of the Chamber and their constituents in all sales 
and purchases and in all matters of difference or disputes arising between the members of the Cham- 
ber and between such members and their constituents.” 

It may be conceded that the objects on which Mr. M. V. Desai relies are no doubt stated 
in wide terms. But do we find the objects underlying the use of these wide words effec- 
tively reproduced in the material articles of association? It may be useful at this stage 
to consider the scheme of the relevant articles of association. Articled defines the mate- 
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rial terms used in the articles. Article 2 provides that the Chamber should be declared 
to consist of 500 members, unless the general meeting of the Chamber by resolution in- 
creases the number of its members. Articles 4 and 5 deal with the classification and 
rights of members. The method of admission is dealt with in arts. 6to 9. The rights 
and liabilities of members are indicated in arts. 10 to 20. Articles 20(a) and 21(a) 
deal with arbitration. The subsequent articles deal with borrowing powers, general 
meetings, board of directors, powers and duties of office-bearers, the vice-president, the 
secretary, the joint secretary and the treasurers, the powers of directors, the accounts 
and the provident fund. It would thus be noticed that, so far asthe question of arbi- 
tration is concerned, the only articles which are relevant are arts. 2](a@) and 21(6). Arti- 
cle 21(a) deals with the Arbitration Committee and art.21(b) provides that disputes shall 
‘be settled by arbitration as provided in the material articles and bye-laws. Article 21 
‘(@) as contained in the English version which has been filed before the Registrar of 
Societies reads thus :— 

“The arbitration committee shall consist of 7 members. This committee shall dispose of all 
disputes and differgnces arising between members and members or members and their customers 
with respeot to any transaction or rates or dues or anything out of a transaction or in respect to 
any liabilif} arising from avy transaction.” 

Article 21(b) reads thus :— 

“Al disputes between members of Chamber shall be settled by arbitration as provided in these 
Articlas and the bye-laws and rules made hereunder and no member shall institute any legal pro- 
seedings against any other member of tha Chamber for settlement of such dispute.” 


Looking at arts. 20(a), 21(a)and 21(5), it would benoticed that the obligation to refer all 
disputes to arbitration is imposed by art.20(a). Article 21(a) deals with the composition 
of the Lavad committee and defines its powers, and art. 21(4) contains a general admoni- 
tion to members of the Association not to take legal proceedings against any other mem- 
ber for settlement of disputes which under the relevant articles of association and bye- 
laws have to be referred to arbitration. 


Before the learned Judge below, reliance has been placed by the respondent only on 
art. 20(a), and, we think, rightly. An arbitration agreement as required by s. 2 of the 
Indian Arbitration Act can be said to reside only in art. 20(a@) which deals with the obliga- 
tion of members. It cannot be said to reside in either art. 21{a) or in art. 21(b) because 
the topic which those two sub-articles are intended to cover is not one of the obligations 
of members at all. It is, therefore, necessary to consider carefully the terms of art. 20 
{a). Under this article, all claims and disputes arising out of or in course of all dealings 
and transactions between one member and another shall be settled by arbitration and 
without recourse to law. In the official translation, thedisputes which have to be refer- 
red to arbitration are mentioned as those arising out of or incidental to all the dealings 
or transactions entered into by one member with any other member. Now, the short 
point which this article raises for our decision is whether the expression “disputes arising 
out of or in course of all the dealings and transactions between members” includes a dis- 
pute as to the existence of the dealings or transactions themselves. It is very difficult 
to hold that a dispute as to the existence of the contract itself arises out of the contract 
‘or arises in course of the contract. A dispute as to the existence of the contract itself 
as outside the contract altogether and the decision of this dispute is an essential prelimin- 
ary before dealing with the disputes arising out of or in course of the said contract. Where 
@ party challenges the basic allegation made against him that he has entered into a tran- 
saction with another member, the first point tn limitini which arises for decision is whether 
a contract had taken place between the members or not. Itis only if and after it is held 
that the alleged contract had taken place between the parties that claims and disputes 
arising out of the said transaction or arising in course of the said transaction can fall to be 
considered. Wherever arbitration agreements are intended to cover even disputes in 
respect of the existence of contracts, appropriate words are used to make the meaning 
clear. We have often enough come across articles of association which in terms provide 
for the compulsory arbitration of all disputes in regard to the existence or validity of a 
eontract and claims arising out of or incidental to the said contract. In construing art. 
20(a), it may berelevant, as Mr. M. V. Desai has contended, to remember that the objects 
mentioned in the memorandum of association are very wide. But, on the other hand, we 
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cannot overlook the fact that an agreement as to compulsory arbitration takes away a. 
party’s right to have his dispute with another member decided by a Court of ordinary’ 
civil jurisdiction. Even so, if the words used in art. 20(a) are capable of two construc- 
tions, we may be justified in adopting the construction that helps reference to arbitra- . 
tion of a domestic tribunal appointed by the association. But having carefully 
considered art. 20(a), we are unable to hold that the relevant words used in this article can 
reasonably yield the meaning which has been assigned to it by the learned Judge 
below. In our opinion, so far as this article is concerned, a dispute as to the existence of 
the transaction or dealing itself is not covered by it and no obligation has been imposed 
upon any member to refer such a dispute to the arbitration of the Lavad committee pro- 
vided for by the bye-laws. 

It may be useful at thisstage torefer to some judicial decisions in cases where a similar 
question has been considered. Heyman v. Darwins Ld., is the first decision to which. 
we propose to refer. In this case, an arbitration clause in a contract which referred to- 
differences or disputes “‘in respect of ” or “withregard to” or “under the contract’’ was 
construed by the House of Lords. ‘The question which was raised for gecision before the 
House of Lords was whether a plea that the contract had been frustrated could be said 
to fall within the purview of the arbitration clause. In deciding this questiofi, Viscount. 
Simon L.C. has referred to the relevant decisions which had construed similar arbitration. 
clauses and has observed in his speech that it wasofmuch practical importance that the- 
law should be quite plain as to the scope of an arbitration clause in a contract where the- 
clause is framed in wide and general terms, and he added that he trusted that the decision. 
of the House in the appeal before them might be useful for thispurpose and would re- 
move any misunderstanding which had arisen out of the previous decisions to which he. 
had referred. Then the learned Law Lord stated what in his opinion was the effect of a. 
true and reasonable construction of such a clause (p. 366) : 

“*_..Lf the dispute is whether the contract which contains the clause has ever been entered into: 
at all, that issue cannot go to arbitration under the olause, for the party who denies that he has 
ever entered into the contract is thereby denying that he has ever joined in the submission. Bimi- 
larly, if one party to the alleged contract is contending that it is void ab initio (because, for exam- 
ple, the making of such a contract is illegal), the arbitration clause cannot operate, for on this view 
the clause itself also is void. But, in a situation where the parties are at one in asserting that. 
they entered into a birding contract, but a difference has arisen between them whether there has 
been a breach by one side or the other, or whether circumstances have arisen which have discharged’ 
one or both parties from further performance, such differences should be regarded as differences 
which have arisen ‘in respeot of,’ or ‘with regard to,’ or ‘under’ the contract, and an arbitration. 
clause which uses these, or similar, expressions should be construed accordingly.” 

It would thus appear that the observations madeby ViscountSimon support the view 
which we feel disposed to take about the effect of the material articles of association im. 
the present case. 

We may now refer to three reported decisions of this Court. In Mahomed v. Pirojshaw* 
Mr. Justice Wadia had occasion to construe a bye-law which referred to disputes aris- 
ing out of or in relation to contracts. The bye-law in question was bye-law No. 82: 
adopted by the Hast India Cotton Association Ltd. 

“What the exact distinction, if any,” observed the learned Judge (p. 700), 

“there is between the words ‘arising out of’ and the words ‘in relation to’ in that by-law it is 
not easy to make out, but in my opinion disputes between parties in relation to a contract the very 
. factum of which is denied are not disputes which the arbitrators have jurisdiction to decide. In 
other words, the arbitrators have no jurisdiction to decide whether in fact the contracts were or 


were not entered into.” 


It is significant that the question as to the jurisdiction of arbitrators was raised before 
Mr. Justice Wadia by reference to the words used in a bye-law of the East India Cotton 
Association Ltd. and Mr. Justice Wadia held that the material words used in the said 
bye-law did not confer any jurisdiction on the arbitrators to deal with and decide the 
dispute as to the factum of the contract itself. In Shriram Hanutram v. Mohanlal ds 
0o.3, Mr. Justice Kania had to decide a similar question arising on a contract between 
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two parties, and in discussing the point Mr. Justice Kania has cited with approval the- 
observations of Mr. Justice Wadia to which I have just referred. In Ghelabhat Mahasukh- 
ram vV. Keshavtev' Chagla ©. J. and Coyajee J. have held that, where a rule of an associa- 
tion is made a térm of the contract between the parties, and the term is neither against 
public policy nor illegal nor immoral, the rule is binding upon the parties, even if it is 
subsequently attacked as being ultra vires. In the course of his judgment, the learned 
Chief Justice has referred to the judgments of Mr. Justice Wadia and Mr. Justice Kania 

which have been cited by us above, andhe appears to have expressed his concurrence- 
with the conclusion that under an article like the one before us it would not be competent 

to the arbitrators to decide the question as to whether the contract itself had taken place 

between the parties. The dispute as to the existence of the contract is a collateral dispute,. 
and it is only after itis decided in favour of the existence of the contract that the 

jurisdiction of the arbitrators to consider the other disputes arising between the parties. 
under the said contract can arise. To the same effect are the observations made by 

Sir Shadi Lal C. J. and Mr. Justice Campbell in Jat Narain-Babu Lal v. Narain Das- 

Jasm Mal*, and Govinda Menon and Chandra Reddi JJ. in Dinasarı Lid. v. Hussain Ali 

d Sons? have also accepted the same view. These decisions, in our opinion, support 

the view Which we are disposed to take about the true effect of the provisions contain- 

ed in art. 20(c) in the case before us. 


Mr. M. V. Desai, however, preferred to put his case beforeus more on arts.21(a) and 
21(d) than on art. 20(a) itself. He argued that the two former articles used wider words- 
and they confer jurisdiction onthe’ Arbitration Committee to deal even with a dispute as. 
to the factum of thecontract itself. The Arbitration Committee is authorised under art. 
21(a) to dispose of all disputes and differences arising between members and members or 
members and their customers with respect to any transaction or rates or dues or any- 
thing out of a transaction or in respect to any liability arising from any transaction. Here 
again, what the Arbitration Committee is authorised to deal with are disputes and dif- 
ferences arising between members in respect to any transaction and that seems to postu- 
late the existence of an admitted transaction between the parties. Besides, even if art.. 
21(a) was capable of the wider construction for which Mr. M. V. Desai contends, that, 
in our opinion, cannot be said to constitute an arbitration agreement within the meaning” 
ofs. 2 of the Indian Arbitration Act. Article 21(a) clearly does not purport to impose an 
obligation on the members. The obligation has already been imposed by art. 20(a), and 
art. 21(@) proceeds to take the subsequent step of defining and describing the powers of 
the Arbitration Committee. If, in describing the powers of the Arbitration 
Committee, words of wider denotation are used, they cannot, in our opinion, widen 
the scope of art. 20(a) itself. An obligation to refer a dispute even in regard to 
the existence or factum of a contract itself cannot, in our opinion, be legitimately 
imposed upon a member in thisindirect way and by implication. Thatis why we are not 
impressed by the argument urged before us by Mr. M. V. Desai that art. 21(a) should be 
held to constitute an arbitration agreement between the parties and it should be so: 
construed as to include even a dispute as to the existence of the contractitself. What we 
have said about art. 21(a) applies with greater force to art. 21(b). This article mentions 
that all disputes shall be settled by arbitration as provided in the articles and bye-laws. 
and it enjoins upon members not to institute legal proceedings for settlement of such 
disputes. Thisarticle must clearly apply to disputes in respect of which an obligation 
has been imposed under art. 20(a). It merely says that disputes which are required to 
be referred to arbitration should be dealt with by the Arbitration Committee and 
should not be dragged to a civil Court. There is nothing in art. 21(b) which can legiti- 
mately help the construction of the material clause in art. 20(a). 


That takes us to the bye-laws on which Mr. M. V. Desai hagrelied. The relevant bye- 
lawsare bye-laws Nos. 83, 84(a), 88 and 92(a). Bye-law 83 deals with the constitution and 
quorum of the Lavad committee. Bye-law 84(a) deals with the hearing of disputes and. 
differences by the Lavad committee. It provides that the Arbitration Committee shall 
decide any disputes or differences that may have arisen with reference to any transaction 
which may have been entered into subject to the rules of the institution or any difference 
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in rates in respect thereof between members and members or between members and non- 
members with reference to a purchase or sale arising out of the transaction entered into.** 
This bye-law does not help the respondent because the dispute that is referred to in this 
bye-law is one which has arisen with reference to a transaction which may have been 
entered into ‘‘subject to the rules of this institution.” Mr. M. V. Desai argues that the 
nature and categories of differences are indicated in this bye-law and he suggests that, 
since a dispute as to rates has been specifically mentioned in the latter part of the bye- 
- law, the first part of the bye-law should be taken to cover the dispute as to the existence 
of the contract itself. We are not impressed by this argument. In our opinion, this 
bye-law seems to postulate the existence of an admitted contract and that, in our opinion, 
would be consistent with art. 20(a) itself. Bye-law 88 refers to the adjournment of 
" meetings and the floating character of the Lavad committee. Its official translation 
reads thus :— 

“88. Disputes such as the following that the meeting which was convened for hearitg the 
disputes or for hearing the appeal was adjourned from time to time or that the hearing was not 
finished or that the appeal was not finally heard at one meeting, or that the vgry same members of 
the arbitration committee or of the board were not present at all the meetings or that the members 
of the arbitration committee or of the board who had given the final award were not present at all 
meetings in which the hearing of the said dispute was taken up or the appeal heard, shall not be 
allowed to be raised against the decision of the arbitration committee or the board.” 


‘This bye-law has no material bearing on the question with which we are dealing at this 
stage. The last bye-law on which Mr. M. V. Desai has laid considerable emphasis is 
bye-law 92 which prohibits the hearing of certain disputes. There was some dispute 
aboutthe correctness of the translation of this bye-law, but ultimately both the learned 
counsel agreed to the translation of the material bye-law 92(b) as itis reproduced below. 
The whole bye-law 92 reads as follows :— 

_ “93. (a) Disputes relating to Soudas which have been effected after the Bazar has been closed 
will not be heard. 

(b) Disputes in connection with a Souda having been effected, or with regard to difference in 
rates, or in the matter of Havalas, complaints as regards such disputes whioh have arisen, will 
not be heard two months after the date of the disputes arising. 

(oc) Complaints as regards the outstandings to be paid will not be heard 6 months after the 
date of the said Valan. 

(d) Ifadispute arises with regard to moneys paid at the Valan without signature taken, com- 
plaints as regards such disputes will not be heard.” 


The whole of Mr. M. V. Desai’s argument has centred on bye-law 92(b). It may be 
assumed in favour of Mr. M. V. Desai that bye-law 92(b) seems to imply that, if a dispute 
with regard tothe existence of a Souda arises between members within two months after 
the date of the Souda, it may betried by the Lavad committee. This, atthe highest, can 
be said to beimplicit in the provisions of this bye-law. In fast, the bye-law prohibits the 
hearing of a dispute asto the existence ofa Souda ifitisraised morethan two months after 
the date of the Souda. But can the implication arising out of the words used in this bye- 
law be said to govern the construction of art. 20(a) ¢ In our opinion, the answer to this 
question must bein the negative. Itis possible that this bye-law may have in view cases 
where a difference arises between members as to the existence of a contract and the 
members agree that even this dispute should be referred to the Arbitration Committee. 
Bye-law 92(5) provides that, if such a dispute is intended to bereferred tothe Arbitration 
Committee, it must be brought beforethe committee within two months from the date of 
the alleged transaction. On the other hand, Mr. M. V. Desai is entitled to contend that 
the more natural implication of this bye-lawis that the framers of the bye-law thought 
that disputes even as to the existence of a contract were within the competence of the 
Arbitration Committee and they purported to prescribe a period of two months’ 


te 

**The official translation of this bye-law is ratesin respect thereof or between members and 
as follows :— members or between members and non-members 

“84. (a) This arbitration committee shall de- (it matters notifthey be employees of the mem- 
cide any disputes or differences that may have bers or representatives or their constitutents 
arisen with reference to any transaction which or brokers) with reference to a purchase or sale 
may have been entered into subject to the arising out of the transaction entered into.” 
rules of this institution or any difference in ä 
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limitation for taking such disputes before the Arbitration Committee. But the diffculty 
in accepting the respondent’s argument is that,even if this bye-law is construed accord- 
ing to his version, it cannot in law widen the scope of art. 20(a). Lf the words used in 
art. 20(a) had been ambiguous, perhaps the existence of this bye-law might havestrength- 
ened the respondent’s casein urging the acceptance of the wider construction of art. 20/a). 
But since the words used in art. 20(a) do not appear to us to be ambiguous and on a fair 
and reasonable construction they seem to yield only one meaning, it is impossible to hold 
that they should be given a wider meaning because bye-law 92(b) seems to be based onthe 
said wider construction of art. 20(a). It is for the Court to construe art. 20(a), and ifthe 
Court comes to the conclusion that art. 20(@) does not impose an obligation on members 
to refer their disputes as to the existence of the alleged contract itself to arbitration, . 
then it would not be a valid argument to urge that the framers of bye-law 92(b) seem to 
have adopted a different construction of art. 20(a). That is why it may perhaps be 
necessary to construe bye-law 92(6) by assuming that the limitation of two months which 
has been prescribed has reference to cases where by independent mutual agreement. 
between members a dispute astothe existence of a contract is intended by them to be 
taken to the Lavad committee and in such a case this bye-law provides thatsuch a dispute 
should be taken to the Lavad committee within two months after the dispute arises. 


The position, therefore, is that, in our opinion, the material article which has to be 
construed is art. 20(a). The words‘used in this article are not ambiguous or doubtful 
and so it is unnecessary to take tho assistance ofany other article or bye-law in construing 
the said words. It is by this article alone that an obligation has been imposed upon 
members to refer specific disputes to arbitration and a dispute as to the existence of a 
contract is not one of the disputes specified in this article. That is why we must hold 
that the learned Judge below was in error in taking the view that art. 20(a) conferred 
jurisdiction on the Lavad committee to deal with the preliminary dispute as to whether 
the contract had been entered into between theappellant and the respondent or not. In 
this connection, we would like to add that, though bye-laws 84(a) and 92(b) were cited 
before the learned Judge, his ultimate conclusion was based upon a construction of art. 
20(a). He thought that “the wording of art. 20(a)is wide enough to cover all disputes 
arising out of the transactions and contracts between the members of the Chamber of 
Commerce.” With this view we are unable to concur. If the relevant articles of asso- 
ciation did not constitute an arbitration agreement in respect of a dispute as to the exis- 
tence of the contract itself, then the award made by the arbitrators has to be set aside. 
The jurisdiction of the arbitrators is and can be derived only from an arbitration agree- 
ment. Without an arbitration agreement there would be no jurisdiction in the Lavad 
committee to deal with the dispute as to the existence of the contract. A plea of 
acquiescence cannot be raised in respect of such jurisdictional points. The jurisdiction 
of the Lavad committee being conditional upon the existence of a prior arbitration agree- 
ment, all proceedings before the Lavad committee must be held to be invalid motwith- 
standing the fact that the appellant appeared before the Lavad committee. It is well- 
settled that parties cannot confer jurisdiction on a tribunal by consent. Jurisdiction 
is conferred on arbitrators by the provisions of the Indian Arbitration Act on condi- 
tion that there is a written arbitration agreement between the parties in respect of the 
dispute referred to the arbitrators. If the condition precedent is found to be absent, 
there is no scope for holding that the proceeding beforethe Arbitration Committee are 
with jurisdiction. l 

If that be the true position, the order passed by the learned Judge below must be set 
aside on this ground alone. An award has been made by a committee which had no 
jurisdiction to deal with an essential part of the dispute between the parties, and so the 
whole of the award must be set aside. In this view of the matter, it would really not be 
necessary to consider the larger question of law as to whether an arbitration agreement as 
required by s. 2 of the Indian Arbitration Act can reside in the articles of association. 
However, since this question has been argued before us at some length, we propose to in- 
dicate very briefly the nature and extent of the difference of judicial views expressed on 
this point and our own conclusion on it. 


Under s.2 of the Indian Arbitration Act, an arbitration agreement is defined as 
meaning : : l 


rr 
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“ a written agreement to submit present or future differences to arbitration, whether an 
arbitrator is named or not.” 
'The substantive provisions of the Arbitration Act cannot be invoked and a dispute bet- 
ween two parties cannot be taken to arbitration unlessthe said dispute is governed by an 
arbitration agreement thus defined. Theappellantand the respondent are members of 
the East India Chamber of Commerce Ltd., and the respondent’s argument is that the 
articles of association which have been registered constitute an arbitration agreement 
between all the members of the association. This argument is based on the provisions of 
s8. 21 of the Indian Companies Act. Sub-section (1) of that section provides that the me- 
morandum and articles shall, when registered, bind the company and the members 


. thereof to the same extent as if they respectively had been signed by each member and 


contained a convenant on the part of each member, his heirs, and legal representatives, 
to observe all the provisions of the memorandum and of the articles, subject to the pro- 
-visions of this Act. The effect of this sub-section is that, after the articles are registered, 
they not only constitute contract between the association or company on theonehand 
and its constituent members on the other, but they also constitute ® contract between 
the members inter se. Since this sub-section provides thatthe articles can bedeemed to 
have been signed by each member and contained a convenant on the part of each one of 
them, his heirs and legal representatives, it supports the view that these articles constitute 
.a contract between the members inter se. So far the problem does not present any diffi- 
culty. Butwhenwe reach the next stage of considering the scope, nature and extent of 
the rights and liabilities of the members enter se under the articles of association, the prob- 
lem gives rise to two conflicting views. If the statement that the articles of association 
-constitute a contract between the members inter se is liberally construed, it would mean 
that all the clauses contained in the articles virtually amount to clauses contained in 
contract between one member and another, and the application of these clauses can be 
extended not only to the disputes arising between the members as members of the asso- 
ciation in respect of the business of the association, but also in respect of contracts 
separately and privately entered into between them. Inother words, the articles repre- 
sent a general omnibus contract between members inter se and the result of the material 
article of association which provides for compulsory arbitration would, on this view, be 
that, even if the members enter into a commercial transaction between themselves, all 
disputes arising between them inrespect ofsuch commercial dealings must be referred to 
arbitration. Bothofthem have agreed that alldisputes arising in respect of transactions 
between them shall be referred to arbitration and this agreement would govern all 
transactions between them, whether or not at the time of entering into them they speci- 


. fically referred to this arbitration agreement. On the other hand, if, in construing the 


provisions of s. 21, sub-s. (1), we bear in mind the scheme of the Act and the purpose 
which the said section is directly intended to serve, it may become relevant to give effect 
+o the last clause in s. 2], sub-s. (7), which provides that the covenant between the mem- 
bers inter se is to observe all the provisions of thememorandum and of the articles and 
nothing more. On this alternative view, the articles of association cannot be said to 
constitute a contract between members inter se in respect of their rights outside what 
may be regarded as their company relationship, and as such they cannot purport to re- 
gulate their rights arising out of commercial transactions with which the company or 
other members of the company would not be concerned. On this construction of the 
clause, if two members of an association enter into a private commercial transaction 
between themselves and disputes arise between them in respect of such a commercial 


. transaction, the arbitration clause contained in the articles of association could not be 
invoked unless the commercial transaction has been made expressly subject to the said 


clause or otherwise expressly imports an arbitration agreement. The first construction 
has received the approval of Mr. Justice Bhagwati in Mohanlal Chhaganlal v. Bissesarlal’ 
whereas the second construction has been accepted by Mr. Justice S. R. Das in Khus- 
ram v. Hanutmal®. Mr. Justice Bhagwati’s view has thesupport of an earlier decision of 
the Sind Court in Kotumal Pokardas v. Adam Haji®, whereas Mr. Justice Shah would 
apparently have preferred the view taken by Mr. Justice Das if the matter had been 


1 (1945) 48 Bom. L. R. 686. 3 [1989] A. I. R. Sind 357. 
2 (1948) 53 C. W. N. 505. 
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res SS when this question was raised before him in Gordhandas Pursotiam v. 
Natvarlal. ' i 

On the plain construction of s. 21, sub-s. (1), there does not appear to be any difficulty 
in reaching the conclusion that the articles of association do constitute a contract, not 
-only between the company and its members, but even between members inter se, though 
as I have just stated difficulties arise in determining the scope, nature and extent of the 
Tights and obligations flowing from such articles of association inrespect of the private 
‘transactions of members of the association. In Radhakison Gopikison v. Balmukund 
Ramchandra? Beaumont C.J. has observed that s. 21, sub-s. (2), of the Indian 
Companies Act has been taken from the English Act and that (p. 1826): 

“itis quite clear under that section that the articles are a contract between the company 

and the members, and between the members tnter se, but they do not bind outside parties.” 


‘The same view has been taken by the Court of appeal in the Calcutta High Court in 
Ramkissendas v. Satya Charan®. Mr. Justice Gentle has compared the position arising 
from the provisions of s. 21, sub-s. (1), in respect of articles of association with that of 
an agreement sigrtd by several executors containing the term that each will carry out 
and observe the stipulations in the agreement and he has added that, where there are 
mutual promises between parties to an agreement which amount to consideration 
moving from each to the others, the terms in the document can be enforced 
by and against each party. It is true that in this particular case the dispute 
had arisen in respect of the business of the company. But the observations made by 
Mr. Justice Gentle seem to suggest that, when s. 21, sub- s. (1), constitutes thé articles 
into a contract between members inter se, that contract is supported by the consideration 
‘of mutual promises made by one member to the other and as such all the terms in the 
‘contract can be enforced by and against each party. Thatis the view which Mr. Justice 
Bhagwatitook in Mohanlal’s case. Thelearned Judge held that in commercial transac- 
‘tions entered into between members of an association whose articles of association pro- 
vide for compulsory arbitration of disputes arising between them in respect of such 
transactions, it would not be open to any member to contend that any particular transac- 
tion between him and another member is not governed by the arbitration clause contain- 
-edin the articles. Theinclusion of the arbitration clause in the articles of association un- 
doubtedly indicates the anxiety of the association that disputes arising out of any tran- 
‘sactions covered by the clause should be speedily disposed of by a domestic tribunal and 
should not be subjected to the formal process of adjudication in ordinary Courts of law. 
So far as we have beenable to ascertain, it appears to be the general practice in 
commercial chambers or associations in Bombay that have adopted similar articles of 
association to assume that even private oral contracts made by one member with 
another are subject to the general arbitration agreement contained in the articles of 
association and the practice which has thus been adopted by commercial associations 
or chambers was approved by Mr. Justice Bhagwati and no dissenting voice has been ' 
effectively raised against this practice at anytime in this Court. Thatis why in- 
Gordhandas Purshottam’s case, though Mr. Justice Shah was apparently inclined to 
‘doubt the correctness of Mr. Justice Bhagwati’s view, he had ultimately accepted and 
followed the said view because, as he observed (and, we think, rightly), on a ques- 
tion of the nature raised before him, uniformity of judicial opinion is of greater 
importance than a strictly legalistic opinion contrary to opinions previously expressed 
upon it. 

It is obviously difficult to express preference for one view rather than another with any 
emphasis on a point which has given rise to a sharp conflict, and eminent Judges ‘have 
‘delivered opinions whichitis by no means easy to reconcile. However, weare impressed 
by the plea made before us that the practice in this Court has been consistently in favour 
of the view taken by Mr. Justice Bhagwati, and, if we may add, the said practice appears 
to be based on valid and important practical considerations. In the present case, the 
transaction which has given rise to the dispute was in respect of a commodity in which 
the Chamber deals. The transaction is alleged to have taken place between the two 
parties as members of the Chamber and both the members knew that the articles of 
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association required that, in case any dispute arose between them in respect of any of 
their transactions, that dispute would have to be referred to arbitration. We do not 
find any difficulty in assuming that, where members of an association like the parties 
before us enter into contracts, may be oral, in respect of commodities like silver which 
are within the purview of the Chamber itself, they do so with the full knowledge and 
consciousness that the contracts are made subject to the terms of the articles of associa- 
tion. The fact that the contract is made orally and no reference to the articles of 
association is expressly made at the time of such a contract would not, in our opmion, 
justify the inference that the members had agreed that the articles of association should 
not govern the said contracts. Besides,on the alternative view thatthe articles constitute 
a contract between the members, but the rights and obligations from such a contract 
are confined only to disputes arising between them from their company relationships as 
such, it would not be easy to imagine cases of any dispute between members to which the 
articles can apply. All the private transactions between the members enter se wotld be 

excluded from the operation of the articles on this view and disputes between members. 
inter se to which the articles can apply would be very few, if any at all In other words, 
it may, with respect, be pointed out that the main object of including an prbitration. 
agreement in the articles of association may be frustrated if the said agreement is not. 
held to apply to the commercial dealings between the members inter se. In @ sense, it. 
would even be permissible to take the view that the enforcement of the arbitration. agree- 
ment in respect of private commercial dealings between members inter se is a matter in 
which the association as suchisinterested. One of the objects mentioned in the memoran- 
dum of association of the East India Chamber of Commerce is to avoid recourse to 
ordinary Courts of law for settling disputes arising between members and it would not be 
unreasonable to hold that the said object prima facie covers all disputes arising between. 
the members in respect of transactions which fall within the purview of the association. 
or Chamber itself. It is true that, if two persons who are members of the association 
enter into a transaction, not as members of the association but as private citizens, 

and the transaction is inrespect of commodities not within the purview of the asso- 

ciation but outside it, then there would bè no justification for invoking the appli- 

cation of the articles of association to such a transaction. But, in the present case, 
the transaction isin respect of a commodity in which the Chamber was dealing 

and the transaction has been entered into between the two parties as members 
of the Chamber. As such, it would, in all other respects, be governed by the 
articles and bye-laws of the Chamber. Thatis why, on the whole, we prefer to 
accept, with respect, the view taken by Mr. Justice Bhagwati in Mohanlal’ s 
case. If the provisions of s. 21, sub-s. (1), of the Indian Companies Act are liberally 
construed and it is held that a contract resulting from the articles of association between 
members inler se is not subject to any artificial limitation that its application is confined 
only to the company relationships subsisting between the members or to disputes in 
respect of the management of the association as such, then it would be possible to hold 

thatit is a general agreement containing several clauses between one member and another 
and the article providing for compulsory arbitration is ageneral arbitration agreement. 
which would govern all the dealings which have been entered into between one member 
and another in respect of a commodity falling within the purview of the association. On 

this view, the articles of association would constitute a general contract containing an 
arbitration clause and all contracts of the kind just described would attract the provisions 
of such arbitration clause. The position in respect of oral contracts made between one 
member and another would, on this view, not be materially different from the position 
of contracts which are made expressly subject to the articles of association. What 1s 
expressly mentioned in this latter class of contracts can be said to be included in alk 
similar contracts by necessary implication having regard to the articles of association 
which constitute a general contract between one member and another. 

Though we have reached this conclusion, we must confess to a feeling of diffidence 
because the question involved is not free from difficulties and the answers given to this 
question by eminent Judges are, as I have already mentioned, not easy to reconcile. 
I would now refer to some of the English decisions bearing on this point. 


Section 20 of the English Companies Act in general corresponds tô 8.21 of the Indian 
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Companies Act. In Pritchard's case! Mellish L. J. has taken the view that in them- 
selves the articles of association are simply a contract as between the shareholders inter se 
in respect of their rights as shareholders. In Wood v. Odessa Waterworks Company® 
one of the shareholders had sued the company on behalf of all the shareholders for an 
injunction restraining the company from giving effect to a resolution by which the share- 
holders were given debenture bonds bearing interest and redeemable at par by annual 
drawing instead of paying dividends in cash. The argument for the plaintiff was that 
the resolution in question contravened the articles of association. Sterling J., in deliver- 
ing an interlocutory judgment, observed that the articles of association constitute a 
contract not merely between the shareholders and the company, but between each 
individual shareholder and every other. The next case to which reference may be made 
is Welton v. Saffery*. In this case,a limited company had issued shares at a discount 
or by way of bonus and this action was authorised by the articles of association. On a 
question as to whether the holders of shares so issued were thereby relieved from all 
liability in the winding-up, the House of Lords, by a majority judgment, held that they 
were not ae SO their liability to calls for the amounts unpaid on theirshares for 
the adjustment of the rights of contributories inter se, as well as for the payment of the 
company’s debts and the costs of winding up. The majority judgment of the House of 
Lords agreed with the decision of the Court of Appeal that the articles of association 
which had authorised the issue of the shares in question on the terms mentioned were 
ultra vires of the limited company. Lord Herschell, however, did not agree with 
the view expressed by his colleagues and delivered a dissenting judgment. 

Lord Herschell observed : 


“It is quite true, that the articles constitute a contract between each member and the 
company, and that there is no contract in terms between the individual members of the company; 
but the articles do not any the less, in my opinion, regulate their rights inter se.” (p. 315) 


He, however, added that such rights can only be enforced by or against a member 
through the company, or through the liquidator representing the company. 
Lord Herschell said: 
“I think, that no member has, as between himself and another member, any right 
beyond that which the contract with the company gives”. (p. 315) 


Lord Macnaghten, who had delivered a separate judgment, did not accept this view. 
Lord Macnaghten observed : 
“If directors, being duly authorized in that behalf, invite persons to take shares on 


certain terms varying the rights of members inter se, acceptance of the invitation must, I think, 
establish a contractual relation between the members themselves”. (p. 323) 


The position, therefore, is that the view taken by Lord Herschell, under which articles of 
association do not confer upon a member any right as between himself and any member 
beyond that which the contract with the company gives, was not shared by Lord Her- 
schell’s other colleagues, and by necessary implication it has been dissented from in the 
majority decision. 

In Salmon v. Quin & Aatens, Limtted* Farwell L. J., has expressed his concurrence 
with the view taken by Stirling J.in Wood v. Odessa Waterworks Co., buthe added that the 
statement of the law set out by Stirling J. was accurate “subject to this observation, that 
itmay well bethat the Court would not enforce the covenant as between individual share- 
holders in most cases”. In Hickman v. Kent or Romney Marsh Sheep Breeders’ Association” 
Astbury J. had occasion to deal with the same point. Thelearned Judge referred to 
the several decisions cited before him and observed that it was difficult to reconcile the 
two classes of decisions and the judicial opinions therein expressed, but that he thought 
this much to be clear (p. 900) : 

“,.-First, that no article can constitute a contract between the company and & third person; se- 
condly, that no right merely purporting to be given by an article to a person, whether a member or 
not, in a capacity other than that of a member, as, for instance, as solicitor, promoter, director, 
can be enforced against the company; and, thirdly, that articles regulating the rights and obliga- 

1 (1873) 3 Ch. App. ae 4 (1909) 1 Ch. D. 311. 


2 (1889) 42 Ch. D. 636. 5 [1915] 1 Ch. 881. 
3 [1897] A. C. 29% 
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tions of the members generally as such do create rights end obligations between them and the 
company respectively.” 
In Beattie v. E & F. Beattie, Ld.1 the learned Judges had to consider Article 133 of the 
company’s articles and the same point was raised for their decision. Sir Wilfrid Greene, 
Master of the Rolls, referred to the fact that the question as to theprecise effect of s. 20 
of the English Companies Act had been the subject of considerable difficulty in the past, 
and that it may well be that there would be considerable controversy about itin future. 
But he added that it appeared to him that this much, at any rate, was good law (p.721) : 
“that the contractual force given to the articles of association by the section is limited to 


auch provisions of the articles as apply to the relationship of the members in their capacity as 
members.” 


The learned Master of the Rolls then proceeded to observe that the rea] matter which 
was being litigated inthe casebefore them was a dispute between the company and the 
appellant in his capacity as a director, and so, when the appellant, relying on the 
arbitration clause, sought to have that dispute referred to arbitration, it was that 
dispute and none other which he was seeking to have referred amd, by seeking to 
have it referred, it was not, in the judgment of the learned Judge, geeking to 
enforce aright which was common to himself and all other members. In other words, 
the appellant in that case was seeking to enforce quite a different right and so the arbi- 
tration agreement would not apply. 

The last oase which may be cited is the decision in London Sack & Bag Co. v. Dixon & 
Lugton*, where the dispute had arisen from a contract of sale for 5,000 cotton flour bags 
by the defendant to the plaintiff. Both the parties were members of the United King- 
dom Jute Goods Association Ltd. The arbitration agreement on which stay was claim- 
ed was based on one of the rules of the Association which had provided that all disputes 
arising out of transactions connected with the trade shall be referred to arbitration. On 
the face of it, the transaction which had given rise to the dispute was not connected with 
the trade of the Association at all and that really was enough to dispose of the matter. 
Indeed, Mackinnon L. J., based his decision on two grounds: first, that the two parties 
were not members although each had a director who was a member of the Association 
and, secondly, that the contract, being for cotton bags, was not connected with jute goods. 
Scott L. J., however, purported to put the decision on a larger ground. Referring to the 
rule providing for compulsory arbitration, the learned Judge observed that (p. 765) : 

«| It may well be, even as between ordinary members of a company who are also in the 
nominal way shareholders, that sect. 20 adjusts their legal relations inter ss in the same way as & 
contractin a single document would if signed by all; and yet the statutory result may not be to 
constitute a contract between them about rights of action created entirely outside the company 
relationship, such as trading transactions between members.” i 


Then the learned Judge proceeded to deal with the two points on which Mackinnon L.J., 
had based his decision, and he agreed with the view taken by Mackinnon L. J. 

Tt would thus be seen that the views expressed by eminent English Judges on the point 
with which we are concerned are conflicting. That is why Sir Wilfrid Greene M. R., 
almost in despair, made the observations to which I have already referred. Incidentally 
it may be pointed out, with very great t, that the observations of Lord Herschell 
are embodied in a minority judgment and the remarks of Scott L. J. appear to be obiter. 

_ It now remains to refer to the opinion expressed by textbook-writers on this point; 
and it must be conceded that the opinion expressed by the textbook-writers is, on the 
whole, in favour of the narrow and limited construction which has found favour with 
Mr. Justice S. R. Das in Khusiram v. Hanutmal. This is what Halsbury says on this 
point :— 

“While the articles regulate the rights of the members, inter se, they do not, it would seem, 
constitute a contract between the members, ènter se, but only a contract between the company 
and its members, and, therefore, the rights and liabilities of members as members under the 
artiolos' can only be enforced by or against the members through the company.” (Vol. VI, 
para. 269, p. 129). 


In foot-note (f) attached to this paragraph, Halsbury has added thatdoubt as to whether 
1 [1938] 1 Ch. 708. 2 [1943] 2 Al E. R 763. 
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an arbitration clause in the articles constitutes a written agreement for submission to 
arbitration within the Arbitration Act, 1950, s. 4(1), as between the parties concerned 
justifies the Court in refusing to stay an action, and this statement is sought to be suppor- 
ted by the observations of Scott L. J., to which I have already referred. Palmer, in his 
Company Law, has referred to both the views expressed in relevant judicial decisions, but 
-on the whole the learned author appears to have indicated his preference for the view 
taken by Lord Herschell. The observations of Lord Herschell in Welton v. Saffery are 
cited in the book and the comment is made that the view thus expressed by Lord Hers- 
hell “accords with the well-established principle that it is for the company, save in 
exceptional cases, to sue for a breach of the articles” (p. 29). Buckley, in his Companies 
Acts, has observed : 

“As regards the rights of the members intar se, if the articles do constitute a contract between 
them, the rights arising out of such contract can ordinarily only be enforced through the company; 
and tife correct view is, semble, that stated by Lord Herschell in Welton v. Saffery, namely, ‘the 

artioles constitute & contract between each member and the company, and there is no contract 
in terms between individual members of the company; but the articles do not, any the less, 
in my opinion, ate their rights tnier se. Such rights can only be enforced by or against a 
‘member thréagh the company or through the liquidator representing the company; but I think 
that no member has, as between himself and another member, any rights beyond that whioh the 
contract with the company gives’.” (p. 53) 
Thus it would be seen that the view which we have taken is inconsistent with the 
view expressed by eminent text-writers. We would only conclude with the observation 
that we have reached our decision on this point with some hesitation and not without 
diffidence, 

That leaves only one point which was raised before us by Mr. K. T. Desai on behalf of 
the appellant. He argues that the award was invalid because the dispute was heard by a 
floating body of members and there has been no fair trial at all in the present proceedings. 
I have already mentioned that, during the pendency of this dispute before the Lavad 
committee, three committees were formed and it is true that on several days when the 
dispute was heard the same set of arbitrators were naturally not present. But bye-law 
88 of the Chamber has specifically provided that objections such as the one raised before 
us by Mr. K. T. Desai shall not invalidate the award. Under this bye-law, it would not 
be open to a party to challenge the validity ofthe award on the ground that the dispute 
was not finally decided at one sitting or that the very same members of the Arbitration 
Committee or of the board were not present at all the meetings or that members of the 
Arbitration Committee or of the board who had given the final award were not present 
at all the meetings in which the hearing of the said dispute was taken up or the appeal 
heard. Mr. K. T. Desai argued that this bye-law is ultra vires because it is opposed to 
natural justice, and in support of his argument he invited our attention to two reported 
decisions of this Court. Fazalally v. Khimji+ Mr. Justice Rangnekar has held that 
‘as the composition of the board of directors had changed from time to time since the 
appeal went on before the board, and whenthe award was given some of those who were . 
present at the earlier meetings were absent and did not form part of the board which 
made the award, the award was not legal and could not be accepted and should be set 
aside. This question arose before Mr. Justice Rangnekar under bye-laws 38 and 39 of 
the East India Cotton Association, Ltd. But in two places the learned J udge has 
pointedly referred to the fact thatthe existence of a fluctuating body of arbitrators was 
not justified by any provision contained in the bye-laws themselves. In other words, the 
judgment shows that, if a bye-law or rule made by the association had specifically autho- 
rised a fluctuating body of arbitrators to deal with the dispute, then the learned J udge 
may have taken a different view. In Patel Bros. v. Shree Meenakshi Mills, Limited? 
Beaumont C. J., who delivered the judgment of the Benoh, agreed with Mr. Justice 
Rangnekar’s observations in Fazalally’s case and held that the parties would normally 
be entitled to the united judgment of the board, and if a dispute was entertained by a 
fluctuating body of the board, that introduced a serious infirmity in the decision. Butit 
would be noticed that in stating his conclusion the learned Chief Justice has observed 
{p. 493) : 

“...In the absence of consent, I think, the true rule is that the tribunal, which has commenced 
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the appeal, must continue, and if any member is obliged to withdraw, and the parties are not 
willing to go on before the remaining members, then a fresh board must be constituted.” 


Yn other words, if there is a rule or a bye-law of the association specifically providing 
for the hearing of the dispute by a fluctuating body of arbitrators, then the plea that 
the same arbitrators have not heard the dispute would not invalidate the award. 


We must, therefore, hold that the infirmity in the award on which Mr. K. T. Desai 
relies cannot invalidate the award because bye-law 88 expressly precludes the appellant, 
from raising such a contention. Nor can the bye-law beregarded as ultra vires for the 
reason that it is opposed to natural justice. Indeed, the hearing of a suit by one Judge 
and its decision by his successor is authorised even under O. XVII, r. 15, of the Civil 
Procedure Code. However, it is not necessary to pursue this point any further since: 
Mr. K. T. Desai did not seriously contend that this bye-law was ultra vires. Besides,the 
decision on this point would be a matter of academic importance in view of our conclusion 
that the dispute as to the existence of the contract itself is not covered by the arbitra- 
tion agreement in the present case and the award made by the arbitrators is invalid for 
that reason. © 

In the result, the appeal must be allowed, the order passed by the learned City Civil. 
Court Judge reversed, and the award made against the appellant set aside with costs. 
throughout. i 

Rule absolute in ©. A. No. 1464/55. No order as to costs. 

Appeal alowed. 


Before Mr. Justice Dixit and Mr. Justice Vyas. 

GANAPATI JOTI KUMBHAR v. SHRIMANT JAYASINGRAO ABASAHEB.* 
Bombay Tenancy and Agricultural Lands Act (Bom. LXVII of 1948), Secs. 88(1)(b), 3, 2(21)—Trans- 
for of Property Act (IV of 1882), Seos. 5, 105, 109—Bombay Land Reverius Code (Bom. V of 
1879), Seo. 3(11)—Land in former Kolhapur State leased to tenant by landlord for four years— 
Merger of State and Bom. Act LXVII of 1948 applied to State—Landlord granting lease of 
sams land, before Act mads applicable to State, to industrial or commercial undertaking for 
period of twelve years—Leass providing that undertaking to racbvar rent from tenani and posses- 
ston of land after expiration of period of his leass—Applicution by tenant under a. 12 of ‘Bom. 
Act LVII of 1948 for determination of reasonable rent—Whether lease executed in favour of 

undertaking saved from operation of Bom. Act LXVII of 1948. 

Certain separate pieces of land situated in the former Kolhapur State, of which the oppo- 
nent was the owner, were leased to two petitioners respectively for a period of four years 
by leases dated December 18, 1947, and December 10, 1948. The Kolhapur State merged with 
the State of Bombay on March 1, 1949, and on May 1, 1949, the Bombay Tenancy and Agri- 
cultural Lands Act, 1948, was made applicable to the Kolhapur State. In the meantime 
on February 19, 1949, the opponent granted a lease of the aforesaid landsand also some other 
lands to a limited company, which was anindustrial or commercial undertaking, for a period of 
twelve years beginning from December 1948. The lease infer alia provided that the com- 
pany had the right to recover rent from the petitioners in respect of the pieces of land leased 
to them and that the company was to recover possession from the petitioners of the lands after 
the expiry of the periods of leases in their favour. The patitioners in 1949 made applications 
under s. 12 of the Bombay Tenancy and Agricultural Lands Act, 1948, for determination of 
reasonable rent and the opponent contended that as the lands were held on lease for the 
benefit of the company which was an industrial or commercial undertaking, such lands were 
exempt from the provisions of the Aot under s. 88 (1) (b). On the question whether the lease 
executed by the opponent in favour of the company was saved from the operation of the Bom- 
bay Tenancy and Agricultural Lands Act, 1948 :— 

Held, that the-right to recover the rent from the petitioners and the right to recover 
possession after the expiration of the periods of the leases, which were conferred upon the 
company by the opponent, constituted a transfer of a limited interest in favour of the eom- 
pany, . 

that the company was in constructive possession of the lands in dispute which was suffi- 
cient possession for the purpose of s. 88(7)(5) of the Aot , and 


* Decided, September 22, 1955. Special Special Civil Applications Nos. 1450 of 1935 
Civil Application No. 1449 of 1955 (with and 1545 of 1955). m 
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that, therefore, the lease of February 19, 1949, fell within the language of s. 88(1)(b) and 
was saved from the operation of the Act. 


On December 10, 1948, one Ganapati (petitioner) took on lease for a period of four 
years certain land situate at Murgud in the Kagal Jahagir of the former Kolhapur 
State from its owner Jayasingrao (opponent No. 1), who was the Rajasaheb of Kagal. 
The rent agreed under the lease was Rs. 7,450-4-10 per year. On March 1, 1919, 
the Kolhapur State merged with the State of Bombay, and on May 1, 1949, the 
Bombay Tenancy and Agricultural Lands Act, 1948, was made applicable to the 
‘Kolhapur State. Sometime in 1948-49 a company called the Maharashtra Agricul- 
tural Products, Ltd., Kolhapur, was formed and on February 19, 1949, opponent 
No. 1 leased out all his lands in the Kolhapur State, including the land leased out to 
the petitioner, to the company for a period of twelve years beginning from December 
1948, at a total rental of Rs. 1,50,000. 

After the Bombay Tenancy and Agricultural Lands Act, 1948, wasmade applicable 
to the Kolhapur district, the petitioner applied to the Mamlatdar, Kagal, for deter- 
mination of reasomable rent under s. 12 of the Act. Opponent No. J contended that 
as the land along with other lands were held on lease for the benefit of the company 
which was an industrial or commercial undertaking, such lands were exempt from 
the provisions of the Act. The Mamlatdar fixed the reasonable rent at Rs 2,225-3-0 
‘per year and observed in his order as follows :— 

“It is, however, contended that the opponent has leased out the land to the Maharashtra 
Agricultural Products Co., Ltd., since 1949. The provisions of the Tenancy Act are not applicable 
to this land as the said company is deemed to be an industrial concern. But the second tenancy 
created iY favour of the company during the subsistence of the first one has no force and is only & 
nominal one as the lands are in the possession of the applicants and the company is not cultivating 
them as tenant of the opponent. The position of the company is that of a rival tenant without 
“possession.” 


On appeal by opponent No. 1, the District Deputy Collector allowed the appeal 
and set aside the o passed by the Mamlatdar, observing, in his order, as follows:— 
“The company is at present engaged in producing and selling agricultural products like 
jeggery, tobacco and cereal. The production is undertaken in a big scale and with the help of 
machinery. As production is for profit and not for consumption the company is a commercial 
and industrial undertaking. The next point is whether the land is held for the benefit of the 
company. It has been argued that the land is not in the possession of the company and that it 
cannot be said that it is held for the benefit of the company. It is true that the land is not in 
the possession of the company. But according -to the lease the company gets the right to collect 
tent. Itis also entitled to possession of the land after the lease executed by the appellant expires. 
Apart from the immediate benefit by way of rent therefore it can besaid that the lands are held 
by the company for a future benefit. The lower Court has not properly understood the implica- 
tions of the lease and.has held that the company is a rival tenant without possession. This 
view is not correct. I am of the opinion that the lands are held for the benefit of a commercial 
end industrial undertaking and that the Bombay Tenancy and Agricultural Lands Act does not 
apply to it.” 

The petitioner preferred a revision application to the Bombay Revenue Tribunal 
(opponents Nos. 2 and 3) andthe Tribunal confirmed the order passed by the District 
Deputy Collector, observing as follows :— 

“We have looked at the lease in favour of the company, whichis engaged in producing and 
selling products like jaggery, tobacco and cereal. The production and sale of such articles have 
evidently been undertaken with the object of making profits. The lease clearly states that the 
company has received possession of the lands mentioned in the schedule attached thereto including 
the lands in suit. That would, no doubt, mean notional possession in view of the actual posses- 
sion with the tenants, the applicants. In our opinion, the company oan be said ‘to hold the lands 
fin suit on lease for its benefit’ within the meaning of s. 88 of the Act. This conclusion is in 
accordance with an earlier decision of this Tribunal in 0-299 of 1954, dated April 2, 1954. We 
see no reason to differ from the view taken by the Prant Officer and both the applications which 
concern the same subject-matter (tenants being different), are dismissed.” 


The petitioner filed Special Civil Application No. 1449 of 1955, in the High Court 
under art. 227 of the Constitution of India to set aside the order passed by: opponents 
Nos. 2 and 3. This application was heard with Special Civil Application No. 1450 of 


` 
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1955 as the two applications raised a common question under s. 88 (1) (b) of the Bom- 
bay Tenancy and Agricultural Lands Act, 1948. 


R. B. Kotwal, for the petitioner, in both the applications. 
A. G. Desai, with K. S. Daundkar, for opponent No. 1. 


Drxir J. These two special civil applications raise an interesting question under 
s. 88 (1) (b) of the Bombay Tenancy and Agricultural Lands Act, 1948. The facts 
leading up to the applications are simple, but the facts in each application will have 
to be stated separately. 

In special civil application No. 1449, the facts are these. The land in dispute isa 
piece of land which is described as Block No. 32 situate at a village called Murgud 
in the Kagal Jahagir of the former Kolhapur State. The owner is the Rajesaheb 
of Kagal and by a lease dated December 10, 1948, the land was given to the applicant 
Ganapati upon a lease for a period of four years. The period of this lease would 
expire on December 9, 1952. ğ 

special civil application No. 1450 of 1955, the facts are these. Two pieces of 
land described as Blocks Nos. 4 and 5 situate at a village called Yamage if the same 
Jahagir of the former Kolhapur State are of the ownership of the Rajesaheb of Kagal 
and by a lease dated December 18, 1947, the Rajesaheb granted the property to the 
applicants Ramchandra and Govind and two others for a period of four years. The 
period of this lease would expire on December 17, 1951. 

On March 1, 1949, the Kolhapur State merged with the State of Bombay and on 
May 1, 1949, the Bombay Tenancy and Agricultural Lands Act, 1948, was made 
applicable to the Kolhapur State. e 

It appears that a company called the Maharashtra Agricultural Products Ltd. 
was formed some time in 1948-49 and the Rajesaheb of Kagal granted a lease to this 
limited company on February 19, 1949, the period of the lease being a period of 
twelve years. The tenants in the two special applications made in 1949 separate 
applications to the Mamlatdar, Kagal, for determination of reasonable rent under 
s. 12 of the Act and the Mamlatdar passed two separate orders fixing reasonable rent. 
at Rs. 2,225-3-0 in the one case and Rs. 2,550-8-6 in the other. It may be mentioned 
that the rent agreed under the two leases was respectively Rs. 7,450-4-10 and Rs. 
5,434. The matters were then taken before the District Deputy Collector, S.D., 
Kolhapur, both by the landlord and by the tenants, and in the appeals filed by the- 
landlord the District Deputy Collector, S. D., Kolhapur, allowed the appeals and set 
aside the orders passed by the Mamlatdar; and these orders were confirmed by the 
Bombay Revenue Tribunal, and from the last named orders the tenants have filed 
the aforesaid special civil applications under art. 227 of the Constitution. As the 
two special civil applications raise a common question, it will be convenient to dis- 
pose of these two applications by a common judgment. 

The only question for decision is whether the lease executed by the Rajesaheb in. 
favour of the Maharashtra Agricultural Products Ltd. is saved from the operation: 
of the Bombay Tenancy and Agricultural Lands Act, 1948, and this question depends. 
upon a proper interpretation of s. 88 (1) (b) which provides : 

“Nothing in the foregoing provisions of this Act shall apply... 

(b) to lands held on lease for the benefit of an industrial or commercial undertaking.” 
It is not disputed that the Maharashtra Agricultural Products Ltd. is an industriak 
or commercial undertaking. But Mr. Kotwal contends that the lease in favour of 
the company is not one which is covered by s. 88 (1) (b). Now, so far as the two 
leases are concerned, those leases passed on December 18, 1947, and December 10, 
1948, would be in operation until the expiration of the period of each of them, so. 
that the tenants under the lease of December 18, 1947, will be entitled to remain in 
possession until December 17, 1951, while the tenant under the lease passed on Decem- 
ber 10, 1948, will be entitled to remain in possession until December 9, 1952, and. here- 
arises the question about the construction of s. 88 (7) (b). The lease which has been 
executed by the Rajesaheb in favour of the Maharashtra Agricultural Products Ltd. 
contains the following provisions. Although the lease was executed on February 19, 
1949, the lease was to commence from December 1948. The leage provides that the 
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lands were given in posession of the limited company for the Bagayat and Jirayat 
cultivation of crops during the year 1949. The lease also provides for the payment 
of the annual rent in respect of the Bagayat sugar crop which is limited to one-fourth 
and in respect of the Jirayat crop the annual rent is limited to one-third. The more 
important provision in the lease is contained in cl. 6 and under that clause it is stated 
that some out of the blocks situate at Murgud and Yamage have been given to tenants 
for cultivation (orm). The period of the cultivation is yet to expire and information 
in connection therewith is to be found in sch. C. The kabulayats have been given 
by the Shrimant by way of transfer in the name of the company. The Shrimant has 
a right to recover the amount of the rent from the tenants in accordance with those 
kabulayats and in respect of that right no right or interest of whatever description 1s 
left in the Shrimant. All the rights in connection with the kabulayats have accrued 
to the company. It is clear that under cl. 6 the right to recover rent from the tenants, 
that ‘is to say, from the applicants in the two applications, has been given to the com- 
pany. The lease further provides that the company is to recover possession from 
the tenants in the two special applications after the expiry of the periods of the leases 
in their favour, and the question is whether the registered lease of February 19, 1949, 
does not come within the language of s. 88 (1)(b). 

Now, a lease is defined in the Transfer of Property Act as meaning a transfer of a 
right to enjoy property made for a certain time, so that the interest which is conveyed 
to a tenant is an interest by a way of a right of the tenant to enjoy the property 
during the currency of the lease. Now, the lease of February 19, 1949, embraces 
blooks other than the blocks which are in dispute. With respect to the blocks other 
than the blocks in dispute actual possession seems to have been given to the company 
and with respect to possession of the blocks in dispute, actual physical possession 
could not be given to the company because the possession was lawfully with the 
tenants then holding the lands by virtue of the leases until the expiration of the res- 
pective periods mentioned in the two leases. Under the Transfer of Property Act 
there are various transfers. There is, first, a transfer by way of a sale. There is a 
transfer by way of a mortgage, also a transfer by way of a lease and transfers by way 
of gifts and exchanges and actionable claims. In the case of a transfer arising upon 
a sale, the transfer is a transfer of the totality of the rights of the vendor. In the case 
of a mortgage, the transfer is of a limited right which is a transfer by way of security 
of an interest in specific immoveable property, while in the caseofaleasethe transfer 
is also a limited transfer which is the transfer of a right to enjoy the property. It is 
clear, therefore, that when a lease is executed in favour of a person, the transfer which 
takes placeis atransfer of a limited right and the right which the tenant gets is a right 
to enjoy the property during the period of the lease. If the right conveyed to & 
tenant under a lease is alimited right, there is still a right which remains in the landlord 
because the only right conveyed to the tenant is a right to enjoy the property 
and the reversion still remains in the landlord. This will be clear from the observa- 
tions made by Sir Dinshah Mulla in his Transfer of Property Act, 3rd edn., 1949, p. 47. 
There, a reversion is stated to be the residue of an original estate which is left after 
the grantor has granted a smaller estate. Thus, the interest of a lessor is a reversion, 
a future estate pending the termination of a lease. While, therefore, a tenant has 
a right to enjoy the property, there is still the reversion which is in the landlord, i.e. 
the ownership in the property still continues to remain in the landlord, though there 
is a limited transfer of a right which is a right to enjoy the property in favour of the 
tenant. Under the lease of Feburary 19, 1949, the limited company obviously could 
not get actual physical possession of the property in dispute because at the date of 
the execution of the lease the tenants were in possession of the property demised. 
At the same time, there wasa transfer ofaright to enjoy the property in favour of the 
company. Now, the expression “transfer” which occurs in s. 106 is defined in s. 5 of 
the Transfer of Property Act which says: 

“In the following sections ‘transfer of property’ means an act by which a living person conveys 


property, in present or in future, to one or more other living persons,... and ‘to transfer property’ 
is to perform such aot.” 


It is to be noted that, according to s. 3 of the Bombay Tenancy and Agricultural 
Lands Act, 19484 
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“The provisions of Chapter V of the Transfer of Property Act, 1882, shall, in so far as they 
are not inconsistent with the provisions of this Act, apply to the tenancies and leases of lands to 
which this Act applies.”’ . 


Chapter V deals with leases of immoveable property. So whatever provision is 
contained in s. 105 will apply to the lease which is in dispute. Section 5 of the Trans- 
fer of Property Act makes it clear that a transfer of property can effectively take place 
not merely where a person conveys property in present but also when a living person 
conveys property in future, and this aspect has to be borne in mind, while considering 
the operation of s. 88 (1) (b) of the Bombay Tenancy and Agricultural Lands Act, 
1948. It is obvious that on February 19, 1949, the Rajesaheb of Kagal could not 
actually convey to the company the interest which the Rajesaheb of Kagal had al- 
ready conveyed in favour of the tenants who are the applicants in the two special 
applications. That interest was the right to enjoy the property, and so long as the 
leases were in operation, the Rajesaheb could not effectively transfer the right to 
enjoy the property in favour of the company. But two rights were conferred upon 
the company by the lease of February 19, 1949. The first of thes# was the right to 
recover the rent from the tenants, i.e. from the applicants in the two ees applica- 
tions. The lease says that the right to recover the rent which was in the Rajesaheb 
was given to the company. The lease also says that the right which the Rajesaheb 
had to recover actual physical possession after the expiration of the periods of the 
leases was also conveyed to the company. If transfer of property can take place 
with respect to property in present and also with respect to property in future, it is 
difficult to see as to why the lease should not be an effective lease even with respect 
to the property in the possession of the tenants. It may be that the limited company 
would not be entitled to actual physical possesssion so long as the tenants were in 
lawful possession under their respective leases. In this connection reference to s. 109 
of the Transfer of Property Act would be helpful. That section deals with rights of 
lessor’s transferee and provides, so far as material, that: 

“If the lessor transfers the property leased, or any part thereof, or any part of his interest 
therein, the transferee, in the absence of a contract to the contrary, shall possess all the rights, 
and, if the lessee so elects, be subject to all the liabilities of the lessor as to`the property or part 
transferred so long as he is the owner of it;...”’ 


This section shows that there may be a transfer by a lessor of the property which has 
been leased out by him. So also there may be a transfer of any part of the property 
leased out by him. Further, there may be a transfer of any part of his interest in the 
property, so that if a part of his interest in the property could be transferred, it is 
difficult to see as to why the Rajesaheb was not in a position to convey that part of 
his interest in the property, viz. to give the property upon a lease to the company 
which was to be effective from the date of the expiry of the periods of the two leases 
in favour of the tenants. In this connection this is what Sir Dinshah Mulla points 
out at page 705 of Mulla’s Transfer of Property Act: 


“The reversion may be severed by an assignment of the reversion in partor by an assignment 
of part of the reversion.” 


So that according to this view the reversion which is in the landlord may be separated 
by an assignment of the reversion in part or there may be a separation of the reversion 
by an assignment of part of his interest which exists in the landlord. In the present 
case although the Rajesaheb had executed the two leases in favour of the tenants, 
he had still in him the reversion and that reversion is composed of various rights, 
e.g. he has a right to recover the rent from his tenants; he has a right to recover po- 
ssession after the expiration of the periods of the leases after due notice to the tenants, 
and these two rights have been conferred upon the limited company by the Rajesaheb 
under the lease of February 19, 1949, and this lease was executed at a time when the 
Bombay Tenancy and Agricultural Lands Act, 1948, was not made applicable to the 
place from which these matters arise. Reference may also be made to what exactly 
is meant when property is given under alease and this willappear at p. 642 of Mulla’s 
Transfer of Property Act. This is what is stated : 

“Words of present demise are generally conclusive of a lease. There is a present demise 
even if the leasehold interest is to commence in the f as sd 
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‘This shows that although the leasehold interest given to the company was to arise in 
future in respect of the lands which were in possession of the tenants, it is still effec- 
tive as a lease. If, therefore, the lease of February 19, 1949, was effective not 
merely with respect to the lands which were given to the company other than the lands 
in possession of the tenants, the lease was equally effective with respect to the lands 
which were then in the possession of the tenants. But the lease was to be effective 
from a future date which would be December 18, 1951, in the one case and December 
10, 1952, in the other. If this is the true position in law, it is difficult to see as to why 
the lease of February 19, 1949, would not fall within the language of s. 88 (1) (b). 
‘The lease is in respect of lands held on lease for the benefit of an industrial or commer- 
cial undertaking. Mr. Desai has pointed out that the meaning of the expression 
“held” may better be understood by a reference to the expression “‘to hold”? which 
occurs in 8. 3 (11) of the Land Revenue Code. That this course is permissible will be 
clear from s. 2(21) of the Bombay Tenancy and Agricultural Lands Act, 1948, which 
provides : 

“Words and egpressions used in, this Act but not defined shall have the meaning assigned 
to them inthe Bombay Land Revenue Code, 1879, and the Transfer of Property Act, 1882, as 
the case may be.”’ 

Section 3(17) of the Bombay Land Revenue Code provides that ‘to hold Jand,’ or to 
be a ‘landholder’ or ‘holder’ of land, means to be lawfully in possesion of land, whether 
such possession is actual or not. In this connection it is necessary to examine the 
argument which has been pressed upon us by Mr. Kotwal. He contends that it can- 
not reasonably be said of the limited company that the company is holding lands upon 
@ lease in go far as the lands in possession of the two applicants are concerned. He says 
that the tenants, who are the applicants in the two special applications, were in 
actual physical possession and they were also in lawful possession of the lands demised. 
If these persons were, therefore, lawfully in possession of their respective lands, it is 
not possible to accept the argument that the company would, at the same time, hold 
those lands in its possession. It is true that two different persons would not be in a 
position to physically hold the lands in their possession at one and the same time. If 
a tenant is in possession, then no other person can be in possession of the property 
demised. Even a landlord cannot be in actual physical possession because the land- 
lord in these circumstances would be in constructive possession of the property and 
Mr. Kotwal’s contention is that s. 88 (1) (b) requires that the person must be in lawful 
possession of the property. Now, if the interest which was conveyed by the Raje- 
saheb to the company was the transfer of a limited interest which still remained in 
him after the transfer of the right to enjoy the property in favour of the tenants, who 
are the applicants in the two special applications, it was the transfer of the remaining 
interest in the landlord which was conferred upon the limited company. After the 
expiry of the period of the two leases the Rajesaheb, as a landlord, would have the 
Tight torecover possession. Thatright was transferred in favour of the limited company 
and it is clear that there can bea transfer ofa part of the interest held by the landlord. 
Likewise, the Rajesaheb had a right to recover rent. That right also was conferred 
upon the limited company. In so far as there was a right to recover the amount of the 
rent, it was a right which remained in the landlord, i.e. the Rajesaheb, and there was 
the transfer of that limited right. It was, therefore, the transfer of a limited interest 
in favour of the company. The only question is whether it can be said of the company 
that the company was in possession of the lands given to them under the lease. Now, 
so long as the tenants were in actual physical possession, the company could not claim 
to be in actual physical possession because the two rights would conflict, and so long 
as the tenants had a right to remain lawfully in possession, the company could not, 
at the same time, claim to be in actual physical possession of the lands in dispute. 
But if the right to recover rent was conferred upon the company, I do not see why it 
should not be held that the company was not in constructive possession of the lands 
in dispute. The company was not merely a collector of the amount of the rent like 
an ordinary: Mehtaji or a servant of the Rajesaheb. Under a document executed in 
favour of the company the right to recover rent was specifically transferred and I do 
not think that it would be a violence of language to suggest that by transferring the 
right to recover p&ssession, it cannot reasonably be said that the company was not 
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in constructive possession of the lands in dispute. If the company was, therefore, 
in constructive possession of the lands in dispute, itseems to us that that is sufficient. 
possession for the purpose of s. 88 (Z) (b). On all these grounds, we think that the 
view taken by the Tribunal is right. 

But then Mr. Kotwal has argued that it was his contention that the company in 
whose favour the lease was executed on February 19, 1949, was a nominal company 
or a bogus company. This is denied by the company. It is, therefore, a disputed ques- 
tion of fact and this disputed question of fact cannot be decided upon a writ petition. 
He also contended that if the lease of February 19, 1949, were permitted to stand, 
it would result in circumventing the provisions of the Bombay Tenancy and Agrioul- 
tural Lands Act, 1948. Mr. Kotwal says that the applicants in the two special appli- 
cations were tenants under the leases executed in their favour and, therefore, they were 
entitled to take advantage of the provisions of the Act. This argument seeks to- 
invoke sympathy, but it is not convincing. There is nothing in the Act to suggest 
that the execution of a lease like the one of February 19, 1949, is invalid. There 1s. 
no suggestion that the lease is illegal. If the lease is a perfectly gal lease in the 
sense that the owner has a right to grant the lease, it is not understood as tg why we 
should not give effect to the full operation of the lease merely because persons like 
the applicants in the two special applications would thereby have their rights, if 
any, adversely affected. In our view, therefore, none of the arguments are valid 
and there is no ground to interfere. 

The result is that both the applications fail and the rule in each case will be dis-- 
charged with costs. 

C.A. No. 1545 of 1955 will be dismissed, but there will no order as to costs. 


Rules discharged.. 


Before the Hon'ble Mr. M. C. Chagla, Chief Justics, and Mr. Justice Tendolkar. 


THE TEXTILE LABOUR ASSOCIATION, AHMEDABAD v. THE LABOUR. 
APPELLATE TRIBUNAL.* 

Bombay Industrial Relations Act (Bom. XI of 1947), Secs. 68, 66—Arbttration Act (X of 1940),. 
Secs. 30, 14, 31, 46—Industrial Disputes (Appellate Tribunal) Act (XLVIII of 1950), Seos. 7,. 
2(0) (iii)—Industrial dispute submitted to private arbtirator and private umpire under 8. 66 
of Bom. Act XI of 1947—Application to Labour Court to set asids award on ground of misconduct’ 
of arbitrator—Maintainability of application—Jurtsdiction of Labour Court or Industrial. 
Court to entertain application—Applicability of provision in Arbitration Act, for setting aside. 
award, to award made by private arbitrator on submission under 8.66 of Bom. Act XI of 1947— 
Decision of Labour Court in exercise of power under 8. 68 of Bom. Act XI of 1947 whether: 
appealable. 

The provision contained in the Arbitration Act, 1940, for setting aside an award on the 
ground of misconduct of an arbitrator applies to an award made by a private arbitrator: 
to whom an industrial dispute is submitted under s. 66 of the Bombay Industrial Relations 
Act, 1948. Therefore, once an award has been filed as provided by s. 74 of the Bombay 
Industrial Relations Act, the Labour Court or the Industrial Court has jurisdiction under 
s. 68 of the Act to entertain an application to set aside the award. 

When a Labour Court exercises the power of a civil Court under the Arbitration Act, 1940, 
under s. 68 of the Bombay Industrial Relations Act, 1946, an appeal lies against the decision 
of the Labour Court to the Labour Appellate Tribunal under s. 7 of the Industrial Disputes 
(Appellate Tribunal) Act, 1950. 


In a dispute between the Ahmedabad Millowners’ Association representing the: 
member mills and the Textile Labour Association (petitioners) representing the Frame 
Tenters in the textile mills, the Industrial Court, Bombay, made an award granting 
an increase in wages. Both sides appealed against this decision to the Labour Appel- 
late Tribunal. During the pendency of the appeals a general submission to arbitra- 
tion of all the disputes between the parties was made under s. 66 of the Bombay 
Industrial Relations Act, 1946, on July 31, 1952. In accordance with this submission 


* Decided, October 3, 1955. Spocial Civil Application No. 1568 of 1955. 
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an arbitration award was made on July 30,1953, and the award was implemented by 
the mill companies including the City of. Ahmedabad Spg. & Mfg. Co. Ltd., Ahmedabad: 
(respondent No. 2), which as a member of the Ahmedabad Millowners’ Association 
was a party to the proceedings. The appeals, through oversight, were not with- 
drawn. In the meantime respondent No. 2 on September 9, 1953, gave a notice to 
its workers to close down its second and third shifts from October 10, 1953. Accord- 
ingly the two shifts were closed down on October 10, 1953. By that time the appeal 
filed by the Ahmedabad Millowners’ Assocaition was withdrawn but the appeal filed 
by the petitioners was not withdrawn till October 13, 1953. : The petitioners filed an 
application under s. 23 of the Industrial Disputes (Appellate Tribunal) Act, 1950, 
claiming relief not only in respect of Frame Tenters but also in respect of clerks and 
other employees discharged on account of the closure of the two shifts. On December 
18, 1953, at the hearing before the Appellate Tribunal the petitioners and respondent 
No. 2 agreed to refer the dispute to the arbitration of two arbitrators. On the same 
day the parties signed a submission paper pursuant to and in terms of the general 
submission made on July 31, 1952. The submission to arbitration was registered 
under 8.486 of the Bombay Industrial Relations Act on January 17, 1954. The 
arbitrators differed and they submitted the case to the umpire H. V. Divatia, who 
made his award on September 16, 1954. 


On September 21, 1954, respondent No. 2 applied to the Labour Court under ss. 
15 and 30 of the Arbitration Act, 1940, read with s. 68 of the Bombay Industrial 
Relations Act. to set aside the award on the ground of legal misconduct on the part 
of H. V. Divatia. The Labour Court dismissed the application on November 17, 
1954, and refused to set aside the award on the ground that it had no jurisdiction 
to hear the application. Respondent No. 2 filed an appeal to the Labour Appellate 
Tribunal of India (respondent No. 1). On June 24, 1955, respondent No. 1 allowed 
the appeal, set aside the order of the Labour Court and remanded the application to. 
the Labour Court to be dealt- with according to law, observing as follows :— 


“Shri Buch has raised the preliminary objection that the appeal does not lie to this Tribunal. 
His argument is thats. 68 of the Industrial Relations Act constitutes the Labour Court into. 
civil Court for the purpose of dealing with matters in arbitration, and that under s. 39(1), ol. (vt), 
of the Arbitration Aot the appeal lies to ‘the Court authorised by law to hear appeals from original 
decrees of the Court passing the orders,’ which in a matter of compensation for retrenchment 
would be the Industrial Court (vide s. 84 read with s. 78(1) (A) (a) (isit) and item 7 of the 
Schedule IIT of the Industrial Relations Act). In our opinion the preliminary objection fails. 
Section 68 of the Industrial Relations Act enacts: ‘The proceedings in arbitration under this 
chapter shall be in accordance with the provisions of the Arbitration Act, 1940, in so far as they 
are applicable and the powers which are exercisable by a civil Court under the said provisions, 
shall be exercisable by a Labour Court and the Industrial Court.’ The language of this section 
has been carefully chosen. The ‘proceedings in arbitration’ under the Industrial Relations Act 
shall be ‘in accordance with’ the provisions of the Arbitration Act. Apparently, the idea was to 
apply to proceedings under the Industrial Relations Act the procedure prescribed by the Arbitra- 
tion Act. In order that the procedure so prescribed be given its effect, it was necessary to provide 
that the substantial powers vested by the Arbitration Aot in the Court as defined in s. 2, ol. (c) of 
the Act be vested in some Court functioning under the Industrial Relations Act. Hence, the 
second part of s. 68 provides that the powers exercised by a civil Court under the Arbitration 
Act shall be exercised by a Labour Court and the Industrial Court. In this view of the object 
of s. 68 it is not possible to hold that the section also imposes on arbitration proceedings under 
the Industrial Relations Act the provisions of the Arbitration Act which determine the Court 
which shall hear appeals from the civil Court. In the absence of the special provisions, the venue 
of the appeal must be decided under the provisions of the Industrial Relations Act and the 
Industrial Disputes (Appellate Tribunal) Act. It is not correct as argued by Shri Buch that s. 68 
constitutes a Labour Court into a civil Court; the section merely vests that Court for certain 
purposes with powers exercisable by the civil Court and inspite of its increased. powers, the Labour 
Court retains its identity. Under the Industrial Relations Act there is no provision for an 
appeal against an order of the kind in question before us. Hence the Labour Court is the 
‘Industrial Tribunal’ within the meaning of s. 2, ol. (c) (44+) of the Industrial Disputes (Appellate 
Tribunal) Act and since a substantial question of law is involved, an appeallies to this Tribunal... 
' In the above analysis we have set out all the relevant provisions of the Arbitration Act. 
They show that th® Act has armed the Court with extensive power to control and regulate pro 


28 THE BOMBAY LAW REPORTER. [vou, LV. 


ceedings in arbitration, from before the commendement of proceedings in front of the arbitrators 
up to the making of the award. In addition, the Court has power, after the making of the 
award, to interfere for the purpose of bringing the award in accordance with law and justice ; 
this is done not by substituting the judgment of the Court for the judgment of the arbitrators, 
but by making the award clear and definite, by confining it to matters referred to arbitration 
and by excluding the effects of misconduct. Arbitrators are ordinarily laymen, and the cir- 
cumstances justifying interference enumerated in ss. 15, 16 and 30 show how easy it is for them 
to go wrong ; hence the power of the Court relating to the period after the making of the award 
are of great importance. Nevertheless, labour would have us hold, that under s. 68 of the 
Industrial Relations Act, dnly the first set of powers and not the second applies in respect of 
arbitration under the Industrial Relations Act. In view of the importance of these powers, 
this seems unlikely, and we ought not to come to this conclusion unless the language of the Act 
clearly points to it.” 


The petitioners applied to the High Court to set aside the order of respondent 
No. 1. 
The petition was heard. 


D. H. Buch, with C. L. Dudhia, for the petitioners. 
N. A. Palkhivala, with V. B. Patel, for opponent No 2. 


Cuaaua C. J. There was a dispute between the textile workers in Ahmedabad 
and the Millowners’ Association and in regard to those disputes and future disputes 
there was a submission to arbitration on July 31, 1952. On September 9, 1953, res- 
pondent No 2. company gave a notice to its workers to close down the second shift 
from October 10, 1953. On October 2, 1953, the petitioners, who are the Textile 
Labour Assocaition, wrote to respondent No. 2 company pointing out that the action 
that they sought to take was covered by the general submission made on July 31, 
1952, and before closing down this shift they should have the matter adjudicated 
be by the arbitrators. Respondent No. 2 company did not accept this contention 
of the petitioners and the second shift was closed down from October 10, 1953. At 
that time an industrial dispute was pending before the Labour Appellate Tribunal 
and the petitioners made a complaint under s. 23 of the Industrial Disputes (Appellate 
Tribunal) Act, 1950, that respondent No. 2 company had dismissed its employees 
without the necessary permission of the Labour Appellate Tribunal under s. 22. 
This dispute between the petitioners and respondent No. 2 company was referred to 
arbitration on December 18, 1953, and the submission paper hee | by the General 
Secretary of the Textile Labour Association and the Manager of respondent No. 2 
company stated that the parties shall refer within a week the dispute involved in the 
present application to the arbitration of Sheth Shri Sakarlal Balabhai and Shri S. R. 
Vasavda under the terms of the arbitration agreement between the Millowners 
Association and the Textile Labour Association of Ahmedabad, and this was the 
reference to the general submission made on July 31, 1952. The submission to 
arbitration was registered under s. 66 of the Bombay Industrial Relations Act, 1946, 
on January 17, 1954, and the dispute which was referred is the dispute regarding the 
closure of the second and third shifts to the arbitration of Vasavda and Sakarlal 
Balabhai. The arbitrators differed and the matter was referred to Mr. Divatia who 
acted as the umpire, and Mr. Divatia gave his award on September 16, 1954. Res- 
pondent No. 2 company then applied to the Labour Court to set aside the award on 
the ground of legal misconduct on the part of Mr. Divatia. The Labour Court held 
that the application was not maintainable and dismissed the application. Respon- 
dent No. 2 company appealed to the Labour Appellate Tribunal. The Labour 
Appellate Tribunal took the view that the application was well-founded, set aside 
the order of the Labour Court and remanded the matter to the Labour Court to dis- 
pose of the application of respondent No. 2 company on merits. The petitioners 
have now come before us on this petition. 

The contention of Mr. Buch is that in arbitrations under the Bombay Industrial 
Relations Act, 1946, the provision contained in the Arbitration Act for setting aside 
an award on the ground of misconduct of an arbitrator does not apply. Chapter 
XI of the Bombay Industrial Relations Act deals with arbitration and s. 66 provides 
for submission to arbitration of any industrial dispute by an employer and a repre- 
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sentative Union or any other registered union and the submission may be to a private 
arbitrator or to a Labour Court or the Industrial Court. Section 68 provides : 

“The proceedings in arbitration under this Chapter shall be in accordance with ihe provi- 

sions of the Arbitration Act, 1940, in so far as they are applicable, and the powers which are exer- 
cisable by a Civil Court under the said provisions, shall be exercisable by a Labour Court and the 
Industrial Court.” 
Section 72 confers upon the State Government the power to refer any matter to 
arbitration of a Labour Court or the Industrial Court, and s. 73 also confers upon the 
State Government the power to refer to the arbitration of the Industrial Court cer- 
tain cases mentioned in that section. Section 73A confers power upon unions to 
refer matters to arbitration. Section 74 (1) provides that the arbitrator, if he is a 
private arbitrator, or the Labour Court or the Industrial Court, as the case may be, 
shall forward copies of the award made by him or it to the parties, the Commissioner 
of Labour and the Registrar, and sub-s. (2) of s. 74 casts a duty upon the Registrar, 
on receipt of such award, to enter it in the register kept for the purpose and to publish 
it in such manner as may be prescribed. Section 75 provides for the coming into 
operation of the award and it lays down that it shall come into operation on the date 
specified In the award, or whereno such date is specified therein, on the date on which 
it is published under s. 74. Section 76 provides that the arbitration proceedings shall 
be deemed to have been completed when the award is published under s. 74. 

Briefly put Mr. Buch’s argument is that s. 68, when it makes the provisions of the 
Arbitration Act applicable to proceedings in arbitration under Chap. XI of the Bom- 
bay Industrial Relations Act, only makes those provisions of the Arbitration Act, 
1940, applicable which deal with matters connected with arbitrations antecedent 
to the making of the award. According to Mr. Buch, once the award is made, there 
is no provision under the Arbitration Act, 1940, which can be made applicable to an 
arbitration entered into under Chap. XI of the Bombay Industrial Relations Act, 
1946. Such a contention is untenable nea thes the wide language used by the 
Legislature in s. 68. All the provisions of the Arbitration Act, in so far as they are 
applicable, have been applied to arbitrations under Chap. XI of the Bombay Indus- 
trial Relations Act, 1946, and the powers which a civil Court exercises under the 
Arbitration Act are to be exercised by a labour Court and the Industrial Court. In 
other words, the Legislature, instead of setting up a separate machinery for arbitra- 
tion under Chap. XI, incorporated the provisions of the Arbitration Act into the 
Bombay Industrial Relations Act, 1946. It is true that if we consider any provision 
of the Arbitration Act, it would be necessary to inquire whether that particular pro- 
vision is applicable looking to the scheme of the Bombay Industrial Relations Act, 
1946. If any provision is inconsistent with the scheme of the Bombay Industrial 
Relations Act, 1946, then the provision of the Arbitration Act to that extent would 
not be applicable. One salient fact which becomes immediately apparent is that 
Chap. XI does not provide for any machinery for setting aside an award. If the 
arbitrator is guilty of misconduct or if the award is otherwise invalid, thereis nothing 
in Chap. XI which confers any right upon the aggrieved party to challenge the award. 
Mr. Buch does not suggest—indeed he cannot suggest—that an aggrieved party should 
be without a remedy, but his contention is that the remedy is to be found not within 
the four corners of the Arbitration Act, 1940, but outside that Act. But before we 
seek the remedy outside the Arbitration Act, we must be satisfied that the remedy 
provided in the Arbitration Act itself is a remedy which cannot be resorted to looking 
to the scheme of Chap. XI. ; 

Turning to the Arbitration Act, 1940, s. 30 lays down the grounds for setting aside 
an award, and the award of Mr. Divatia has been challenged by respondent No. 2 
company on one of the grounds mentioned in s. 30. Whether they succeed in making 
good that ground or not is another matter with which we are not concerned on this 
petition. Therefore, as far as s. 30 is concerned, there is no reason why the provisions 
of s. 30 should not be made applicable to arbitration under Chap. XI of the Bombay 
Industrial Relations Act, 1946. But what is pointed out by Mr. Buch is that when 
you look at some of the other provisions of the Act it is clear that the machinery set 
up under the Arbitration Aot for setting aside the award cannot possibly be made 
applicable to arbitrations under the Bombay Industrial Relation Aot. In the first 
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place, attention is drawn to s. 14 and it is pointed out that that section deals with the 
filing of the award and it is pointed out that as far as the Bombay Industrial Relations 
Act is concerned the provisions with regard to filing of the award are different from the 
provisions contained in s. 14. To that extent Mr. Buch may be right that when an 
award is made in an arbitration under Chap. XI of the Bombay Industrial Relations 
Act, the award has to be filed not as provided by s. 14 of the Arbitration Act but as 
provided by s. 74 of the Bombay Industrial Relations Act. But that does not present 
any insurmountable difficulty with regard to an application to set aside an :.ward. 
Then reliance is placed on s. 31 of the Arbitration Act and that is the section which 
confers jurisdiction upon the Courts to take an award on file and to deal with awards 
which have been so filed. Itis the Courts mentioned in s. 31 which either may pass a 
decree on the award or which may set aside the award or which may remit the award 
to the arbitrator, and what is relied upon is that the Court in which the question re- 
garding the validity of the award can be raised is the Court in which the award has been 
filed and no other Court, and it is contended that inasmuch as the award cannot be 
filed as provided by s. 14 of the Arbitration Act, there is no jurisdigtion under s. 68 
of the Bombay Industrial Relations Act upon the Labour Court or the Industrial 
Court to consider and adjudicate upon the validity of an award. It is perféotly true 
that under the Arbitration Act an award has got to be filed under s. 14 and it is only 
that Court in which the award has been filed or where the award may be filed that has 
jurisdiction to deal with the question of the validity of an award under s. 30. But 
section 68—and that is the whole purpose ofs. 68—substitutes a Labour Court or an 
Industrial Court for the civil Court which exercises jurisdiction with regard to awards 
under s. 31. The powers which are exercisable by a civil Court are exercisable by a 
Labour Court and the Industrial Court, and it is difficult to understand why a Labour 
Court or an Industrial Court cannot deal with the validity of an award in the same 
way as a civil Court can under the provisions of the Arbitration Act. Obviously, 
the provisions of the Arbitration Act must be applied to the Bombay Industrial 
Relations Act mutatis mutandis. Under the Arbitration Act an award has to be filed 
as provided by s.14and then an application toset aside an award hasto be made to a 
Court having jurisdiction under s. 31. Under the Bombay Industrial Relations Act 
the award has to be filed as provided bys. 74, but once the award has been filed, there 
seems to be no principle which could justify the contention that the Labour Court or 
the Industrial Court, which are Courts upon which jurisdiction has been conferred by 
s. 68, cannot deal with an application to set aside the award. 

Mr. Buch suggested that an aggrieved party would notbe without a remedy because 
he could file a suit challenging the award. The whole principle underlying the Arbi- 
tration Act is to make it a self-contained Code and s. 32 of the Act bars suits which 
question the existence, effect or validity of an arbitration agreement or award. It is 
difficult to accept the contention that the Bombay Industrial Relations Act should 
have deprived an aggrieved party of the summary and more expeditious remedy 
of challenging an award by the procedure laid down in the Arbitration Act and should 
have driven the party to a civil Court to have his right adjudicated upon. The whole 
object of Labour legislation is to get quick decisions with regard to industrial disputes 
and it cannot be seriously suggested that Labour legislation contemplated an award 
being challenged by the rather leisurely, expensive and slow method of a civil suit 
being filed with regard to the validity of the award. 

It is then urged by Mr. Buch that even if a suit would not lie to determine the vali- 
dity of the award, the aggrieved party could always come to this Court under art. 226 
or art. 227. What we are looking for is an ordinary legal remedy afforded to the agg- 
rieved party. An application to this Court under art. 226 or 227 is an extraordinary 
remedy and an aggrieved party has no right to get relief at the hands of this Court 
under art. 226 or 227. The Arbitration Act gives the aggrieved party a right which 
cannot be denied to him of having the award set aside if the arbitrator is guilty of 
misconduct, and to suggest that in place of that legal right a mere discretionary reme- 
dy is possible to a party aggrieved with regard to an arbitration under Chapter XI 
of the Bombay Industrial Relations Act is really not to meet the difficulty at all. 

It is then pointed out that under s. 75 of the Bombay Industrial Relations Act it is 
provided that the award is to come into operation on the date speosfied in the award, 
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or where no such date is specified therein, on the date on which it is published under s. 
74, and it is seriously urged that the Bombay Industrial Relations Act, 1946, does not 
contemplate any proceeding between the filing of the award and the coming into force 
of the award. other words, it is urged that once the award is filed, it automatically 
comes into operation and nothing could prevent the coming into operation of the 
award. The award that shall come into operation under s. 75 is obviously a valid 
award. Ifthe award itself is not valid-and it can be successfully challenged, surely 
the Legislature did not intend that an invalid award shall come into operation. 


Mr. Buch also drew our attention to s. 46 of the Arbitration Act, and that section 
appie the provisions of the Act, except certain sections, to statutory arbitrations. 
esections which are excepted do not deal with the question of the validity of the award 
or the setting aside of the award. Therefore the provisions of the Arbitration Act 
with which we are concerned are made applicable to statutory arbitrations. What 
s. 46 provides is that the provisions of the Arbitration Act shall apply except in so 
far as the Arbitration Act is inconsistent with any other enactment or the rules made 
thereunder whiog provide for a statutory arbitration. Section 46 deals with those 
statautory,arbitrations where the statute itself is looked upon as an arbitration agree- 
ment, and it may be said that as far as the case with which we are concerned it is not 
a statutory arbitration in the sense in which s. 46 intends it to be. We are dealing 
with an arbitration under s. 66 where parties by a written submission go to the arbitra- 
tion of a private party. This is not a case where the State refers the dispute to arbi- 
tration and the statutory provision itself constitutes an arbitration agreement. But 
even assuming that s. 44 applied, Mr. Buch has failed to satisfy usthatthere is any- 
thing in the provisions of the Arbitration Act with regard to the setting aside of an 
award which is inconsistent with the provisions contained in Chap. XI of the Bombay 
Industrial Relations Act. 

Mr. Buch wanted to draw our attention to the scheme of the Bombay Industrial 
Relations Act, 1948, with regard tothe appointment of the Labour Courtor the Indus- 
trial Courtasthe arbitrator. Itis alwaysundesirabletolay down any Ce of law 
with regard to a matter which is not directly under the consideration of the Court, 
and the only question which we are concerned with here and which we are deciding 
is & case of a submission under s. 66 to private arbitrators and to & private umpire. 
We will consider the question when it arises whether what we are laying down today 
could also apply to a oase when the arbitrator is the Labour Court or the Industrial 
‘Court. 


The next contention urged by Mr. Buch is that the Labour Appellate Tribunal had 
no j isdiction to hear the appeal from the decision of the Labour Court, and what is 
pointed outis that the application of respondent No. 2 company was made to 
the Labour Court to set aside the award because the matter fell under s. 78 (1) (4) 
(a) (t+) and an appeal from a decision of the Labour Court under s. 78 lies to the 
Industrial Court under s. 84 and the proper appellate authority was the Industrial 
Court and not the Labour Appellate Court. It is erroneous to suggest that the La- 
bour Court was exercising its jurisdiction under s. 78 in dealing with the application 
made by respondent No. 2 company. The Labour Court was dealing with an applica- 
tion to set aside an award and the Labour Court would have no jurisdiction to enter- 
tain such an application under s. 78 at all. Its jurisdiction springs from the pro- 
visions of s. 68. It is that section which confers jurisdiction upon the Labour Court 
to exercise the powers exercisable by a civil Court under the Arbitration Act, and 
the question that we have to consider is, when a Labour Court exercises the power 
of a civil Court under the Arbitration Act under s. 68, whether an appeal lies, and if 
30, to which Court. The reason why respondent No. 2 company went to the 
Labour Court and not to the Industrial Court on this petition was that the subject- 
matter of the reference to arbitration fell within the jurisdiction of the Labour Court 
under s. 78. But even though the subject-matter of the reference might have fallen 
within the jurisdiction of the Labour Court under s. 78, the Labour Court was not 
dealing with that subject-matter but was dealing with the question of the validity 
of the award under s. 68, and as far asthe Bombay Industrial Relations Act is concerned, 
there is no provişjon with regard to appeal from a decision of the Labour Cour; 
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exercising its powers under s. 68. For that purpose we have really to turn to the 
Industrial Disputes (Appellate Tribunal) Act, and under s. 2(c)an industrial tribunal 
is defined as in relation to other cases, where no appeal lies under any law referred to 
in sub-cl. (ii), any Court, board or other authority set up in any State under such 
law, and it is not disputed that under this definition the Labour Court under s. 89 
would be an industrial tribunal, and if the Industrial Court would be an industrial 
tribunal under s. 2, then an et ee is provided against the decision of the Industrial 
Court under s. 7 to the Appellate Tribunal, and it is under this provision that the 
appeal was entertained by the Labour Appellate Tribunal. In our opinion the appeal 
was rightly entertained and the Labour Appellate Tribunal had jurisdiction to enter- 
tain the appeal. 
The result is that the petition fails and must be dismissed. No order as to costs. 


Petition dismyssed- 


INCOME-TAX REFERENCE. ° 


Before ths Hon’ble Mr. M. O. Ohagla, Chief Justios, and Mr. Justice Tendolkar. 
THE ELPHINSTONE SPINNING AND WEAVING MILLS CO., LTD. 


v. 
THE COMMISSIONER OF INCOME TAX, BOMBAY CITY, BOMBAY.* 


Finances Act (XXIII of 1951), Seo. 2 (7), First Schedule, Part I, B, proviso—Indian Income-tax 
Act (XI of 1922), Sec. 3—Company having no taxable income in accounting year—Company 
declaring dividends, which were undistributed profits of preceding years, in accounting year— 
Whether company liable to pay additional tax by reason of fact that +t had declared “excess divi- 
dend’— Construction of statute—Statute using clear language but resulting in defeating object. 
of Legislature, how to bs construed —-Fracal statute using inappropriate language and thereby 
failing to bring income to tax, how to be construed. 

The working of the assessee company for the accounting year 1950 resulted in a loss and, 
therefore, for the assessment year 1951-52 the assessee company was not liable to pay any 
tax. In that very year the assessee company declared dividends in respoct of the year 1950, 
which dividends were undistributed profits of preceding years. The Department treated 
this as “‘exoess dividend” and leived an additional income-tax as provided in paragraph B 
of Part I of the First Schedule to the Finance Act, 1951. On the question whether the assesses: 
company was liable to pay the additional income-tax :— 

Held, that the assessee company was not liable to pay the additional income-tax under 
the proviso to para. B of Part I of the First Schedule to the Finance Act, 1951. 

Whore the language ofa statute is clear and not capable of any other construction, then 
however illogical the position, however absurd the result, however much the construction. 
put may dofeat the object of the Legislature, the statute must be construed according to 
the plain language used by the Legislature, and the more so if that plain language supports 
the subject against the Taxing Department. i 

It is always with some reluctance that a Court comes to & conclusion which seemingly 
seom3 to defeat the object of the Legislature. But the rights of a subject under a fiscal 
statute are equally important if not more important than giving effect to the object of the 
Logislature, and if the Leyislature uses inappropriate language and fails to bring some income 
to tax, the Court must come to the conclusion that the Department is not justified in taxing 
the subject. 

Tas Elphinstone Spinning & Weaving Mills, Co., Ltd., Bombay (assessee) made a 
profit of Rs.7,29,298 for the assessment year 1951-52 (the accounting year being 1950), 
but the assessed income as computed by the Income-tax Officer came to a loss of 
Rs. 2,19,848, as he granted depreciation allowance to the extent of Rs. 7,84,063 in ma- 
king the assessment. In the year of account, namely 1950, the assessee company paid a 
net dividend of Rs. 3,29,062. The Income-tax Officer treated the sum of Rs. 3,29,062 
as “ excess dividend” and levied an additional income-tax as provided in paragraph 
B of Part I of the First Schedule to the Finance Act, 1951. He computed 


* Decided, September 9, 1955. Income-tax References No. 31 of 1954. 
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the additional income-tax payable by the assessee company at Rs. 41,132-12-0. It 
was contended before the Income-tax Appellate Tribunal that the law imposing an 
additional tax on the basis of the excess dividend was wlira vires and that inasmuch 
as the assessed income of the assesses company was loss and not a profit, no 
additional income-tax was payable by it. These contentions were rejected by the 
Tribunal, which observed, in its order, as follows :— 

“It was further contended on behalf of the assesses company that there can be no additional 
income-tax where the assessed income of a company ie either nil or is anegative figure. We have 
already referred to the definition of total income. What the law provides is that there shall be 
charged or the total income an additional inrome-tax, etc. etc. This additional income-tax is 
not charged at any particular rate or rates to be applied to the otal income as in the case of the 
ordinary income-tax. Ordinary ipcome-tax is payable in respect of the total income of the pre- 
vious years. What this Finance Act, 1951, which is a subsequent enactment and to that extent 
modified the earlier enactment, namely the Indian Income-tax Act, 1922,"provides is that addi- 
tional income-tax shall be payable not in respect of the total income of the previous year, but on 
certain undistributed profits of the year or years preceding the previous year. The law to that extent 
is, in our opinion, ftra vires. This is no ultra vires provision at all. The Legislature might as 
well say that a person shall pay income-tax in respect of the income of the previous year and alse 
in, respect of a part of the income of the year preceding the previous year. 

We are unable to accept the contention of Mr. Kolah that the relevant provisions of the 
Finance Act do not apply where the income is nil or the income is negative figure. It is absurd 
to say that additional income-tax would be payable if the income of a company is Re.1, butis 
not payable if its income is nil or a loss. Additional income-tax is payable on the undistributed 
profits of the preceding year or years, as the case may bs.” 

The following questions of law were referred to the High Court:— 

“(1) Whether the assessee company was liable to pay additional income-tax ? 

(2) If the answer to question No. | is in the affirmative, whether the levy of the additional 
income-tax ya ulira vires F” 

The reference was heard. 


N. A. Palkhiwala, with R.J. Kolah, for the applicants. 
M. P. Amin, Advocate General, with G. N. Joshi, for the respondent. 


Palkhivala. The total income of the assessee company for the relevant year was 
nil. Dividend was declared from the profits of the past years. But even then under 
the Indian Finance Act, 1951, the company would still be liable to pay income-tax. 
Under the Indian Income-tax Act, 1922, tax has to be levied on the total income of 
the previous year at the rate prescribed in the Finance Act. If the total income is 
nil, then under the scheme of the Income-tax Act it is not open by the Finance Act 
to levy tax on it. The proper function of the Finance Act is merely to prescribe the 
rates of income-tax. Finance Act cannot amend the Income-tax Act. For example, 
if agricultural income is exempt from tax under the Income-tax Act, the Legislature 
cannot levy a charge on it by the Finance Act. The Legislature cannot, without 
amending the Income-tax Act, charge something exempted under the Income-tax 
Act. In the relevant year the assessee incurred a loss. There were book profits, but 
there was no taxable income. 

[TENDOLEAR J. Was the dividend declared out of the profits of the past years?| 

There is no such express finding of fact, but under the statuteit is artificially deemed 
to be out of the profits of the previous years. See Indian Finance Act, 1951, First 
Schedule, Part I, B. Before this provision was introduced companies paid tax at a 
flat rate. This provision was introduced to encourage companies not to declare 
dividends and hence a rebate was offered to companies which distributed less than 
a prescribed percentage of profits as dividends... The fair construction to put on 
this provision would be that if there were any profits on which the company had got 
this rebate and these profits were later distributed by way of dividends, then additional 
tax equal to the amount of rebate given should be levied on the company. In the 
present case there is no finding that any rebate was enjoyed by the assessee company 
during the past years. Anyway the first question would be whether the section can 
apply to a case where the total income is nil. There can be no tax where the total 
L, B.—3 


34 THE BOMBAY LAW REPORTER. | VOL. LVI. 


income of the assessee is nil and no question of excess dividend arises. See the 
proviso to Finance Act, Schedule I, Part I, B. Both the clauses of the proviso are 
governed by the opening words, viz. “in respect of its profits liable to tax.” During 
the relevant year the assesse::had no profits liable to tax and hence the proviso cannot 
apply at all. The dividend must be out of such profits. Again the charge is not 
on the excess dividend but on the total income. Finally the very words ‘addi- 
tional income-tax’ necessarily mean that there must be some income-tax leviable. 

[TENDOLKEAR J. But the words “income, profits and gains” used in the Income-tax 
Act might refer even to a negative figure. ] 

That is so. But in the proviso relating to excess dividend the Legislature has 
used words which could apply only to a positive income. If it was intended that 
total income might mean a negative figure, such words as “if any” would have been 
used. 


[CHaata C.J. Do you want to read “liable to tax” as “assessed to tax”?] . e 

No. But to fall within the proviso the company must have profits liable to tax 
under the Income-tax Act. The charge is under s. 3 of the Income-tax Act. Actu- 
ally the company could not distribute dividends out of a negative fifure. Ina given 
oase it is possible that a company might have no profits liable to tax on accbunt, say, 
of a large initial depreciation allowance, and the company might declare a dividend 
out of this allowance and not out of the past years’ profits. Moreover, the later part 
of the proviso makes it very clear that the proviso applies only to companies which 
have made arrangements to pay dividends which are payable out of profits referred 
to in the earlier part of the proviso. It is a condition precedent to the application 
of the proviso that there must be a declaration of dividends by the company payable 
out of the specific profits referred to in the earlier part of the proviso, viz. profits 
liable to tax under the Income-tax Act for the year ending March 31, 1952. Section 
2 (7) of the Finance Act talks of rate and hence cannot apply to a case where the total 
income is nil. Finally, under the whole scheme of the Income-tax Act what is taxed 
is the income of the previous year. Inthe present case what is sought to be taxed 
is not the income of the previous year but the income of years preceding the previous 
year. This is clearly unwarranted. - 

Amin. See the Finance Act, First Schedule, Part I, B, proviso. The proviso has 
two clauses which classifiy the companies into two groups. The first clause pres- 
cribes that a rebate is to be given to companies which distribute less than a particular 
proportion of their profits by way of dividends. The second clause provides that 
additional income-tax will be charged on that part of the amount distributed as divi- 
dends which exceeds the prescribedproportion of the profits. This excess isreferred to 
as “excess dividend.” Thepolicy ofthe Legislature was to discourage companies from 
declaring dividends. The object of the legislation was that companies should be 
encouraged to plough back some of their profits into the industry. In the present 
case the assessee company paid out as dividends profits which in the past year it 
had kept back as reserve. The assessee had paid tax on this amount at a certian rate 
on the basis that the amount had not been distributed as profits, and now that this 
amount was being distributed by way of dividends, theassessee should pay additional 
tax on it. Jt would be utterly illogical to contend that the Legislature intended 
that if a company made any profit the additional tax would be attracted, but if the 
company made no profits then it would be exempt from the additional tax on the 
payment of excess dividend. To give this construction to the proviso would lead to 
an absurd result, The language used by the Legislature is capable of another mean- 
ing, viz. the proviso would beapplicable to cases where, if a company made any profits, 
the profits would have been liable to tax under the Income-tax Act. Sees. 18 (3D) | 
of the Income-tax Act and rr. 12A and 13D of the Indian Income-tax Rules, 1922. 
The Parliament is competent to alter the definition of the term “total income” used. 
in the Income-tax Act and to create a notional income though there may beno actual 
income. Hence by the Finance Act the Parliament could levy tax on income which 
would not be liable to tax under the Income-tax Act. The later part of the proviso 
on which reliance has been placed by the assessee is merely descriptive of a particular 
type of company which has made the necessary arrangements for the declaration of 
dividends. Moreoverattheend of the proviso it is enacted that “gividend” will have 
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the same meaning asin 8. 2 (64) of the Income-tax Act, but that any distribution includ- 
ed in that expression, made during the year ending March 31, 1952, shall be deemed to 
be a dividend declared in respect of the whole or part of the previous year. The effect 
of the proviso is that in cases falling under it the company would be liable to pay tax 
on the income of years preceding the previous year. 

M. H. K. 


CgacLa C. J. The working of the assessee company for the accounting year 1950 
resulted in a loss and therefore for the assessment year 1951-52 the assessee company 
was not liable to pay any tax. In that very year the assessee company declared 
‘dividends amounting to Rs. 3,29,062 in respect of the year 1950, and the contention 
‘of the Department was that this sum constituted excess dividend and was liable to 
pay tax, and the two questions that have been raised by the Tribunal which we have 
to consider are (1) whether the assessee company was liable to pay additional income- 
tax, and (2) if the answer to question (1) is in the affirmative, whether the levy of the 
additional tax was ultra vires. 

In order to understand the contention of the assessee it is necessary, as it sometimes 
is, to go Wack to the first principles of the Income-tax Act. Section 3 is the charging 
‘section and that section provides : 

“Where any Central Act enacts that income-tax shall be charged for any year at any rate or 
Tates, tax at that rate or those rates shall be charged for that year in accordance with, and subject 
‘to the provisions of, this Act in respect of the total income of the previous year of every individual, 
Hindu undivided family, company and local authority, and of every firm and other association 
-of persons or the partners of the firm or the members of the association individually.” 


‘Therefore it is left to a Central Act to prescribe the rate or rates at which tax is to 
be assessed, but the tax is to be assessed. on the total income according to the pro- 
visions of the Income-tax Act. It is with this background that we must turn to the 
Finance Act, 1951, on which the Department relies for levying this additional income- 
tax on excess dividend. The Finance Act of 1951 bys. 2 provides that subject to the 
provisions of sub-ss. (3), (4) and (5), for the year beginning on April 6, 1951, income-tax 
‘shall be charged at the rates specified in Part I of the First Schedule, and sub-s. (7) of 
this section emphasises the fact that for the purposes of this section and of the rates 
‘of tax imposed thereby, the expression “‘total income” means total income as deter- 
mined for the purposes of income-tax or super-tax, as the case may be, in accordance 
‘with the provisions of the Income-tax Act. Therefore, when we turn to the First 
Schedule to which reference is made by s. 2, it must be borne in mind that it only 
‘deals with rates of income-tax, and the relevant provision with regard to companies 
and excess dividend is to be found in para. B, and that provides the rate to be charged 
on the total income of a company and the rate provided is four annas in the rupee and 
‘there is a surcharge of one-twentieth of the rate specified in the preceding column. 
Pausing here for a moment, if as in this case the assessee company had no income at 
all, no question of assessing the income at any particular rate would arise. It is 
‘only when there is an income which constitutes the total income within the meaning 
‘of the Income-tax Act that the question has got to be considered as to the rate at 
which that income is to be assessed to tax. But what is relied upon by the Depart- 
ment is the proviso to this paragraph. Before we look at the language of the proviso, 
let us look at the scheme underlying this proviso. The Legislature was anxious that 
companies should not act in a spendthrift fashion and should plough back some of 
its profits into the industry, and therefore a bait, as it were, was held out to companies 
not to distribute all the profits they made to their shareholders, and the bait took the 
form of giving the companies a certain rebate. If a company did not distribute 
‘as dividends more than nine annas of its profits (substantially speaking, as I need not 
go into the details of the matter), then to the extent that dividends paid were less 
than that figure of nine annas, a rebate of one anna was given to the company concern- 
ed. Ifthe company paid more than nine annas, then not only it lost the rebate but 
it was also liable to pay an additional income-tax which was provided for in ol. (it) 
of the proviso, and the additional income-tax was to be calculated by the difference 
between the rate of five annas per rupee and the rate which the excess dividend had 
actually borne. Therefore a company which did not follow the policy indicated by 
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the Legislature not only ran the risk of losing the rebate which was promised to it 
under cl. (i) of the proviso, but also ran the risk of paying an additional income-tax 
referred to in cl. (it) which would be considered as a sort of a penalty imposed on 
extravagant or spendthrift companies. 

No difficulty may arise in a case where a company hasactually made profits and its 
profits are assessable to tax and there is a total income on which income-tax can be 
levied. In such a case the provisions both of cls. (t) and (+) of the proviso can be 
easily and simply worked out. A company which has an income in a particular 
year may pay dividends which may exceed the ceiling fixed by the Legislature; in 
which case, no question of rebate would arise with regard to those dividends, and the 
question of additional tax would arise under cl. (4s). But the question that we have 
to consider in this reference is what is the position of a company which has made no 
profits at all, which has no income, and which is not assessable to tax under the pro- 
visions of the Income-tax Act? The question is whether the proviso applies tb the 
case of such a company. In this case there is a finding of fact that the sum of 
Rs. 3,29,062 which the company declared as dividends were undisigibuted profits of 
preceding years and wereavailable forthe purpose of covering the amount of the excess 
dividend. Therefore, what the assessee company was doing in the year of assessment 
was that it was paying out as dividend profits which in the past year it kept back as 
reserve or had ploughed back into the industry, and the contention of the Depart- 
ment is that the assessee having paid tax at a certain rate by reason of the fact that 
they were not distributed as profits, the assessee should now pay the additional tax by 
reason of the fact that they were now being distributed as dividends. On principle 
the case of the Department seems to be unanswerable. We do not for a moment 
accept Mr. Palkhivala’s contention that the Legislature may well have made a dis- 
tinction between a company that makes profits and a company that makes losses. 
Accordng to Mr. Palkhivala it may be that the Legislature may have thought that 
if a company made losses in a particular year and it had no profits to distribute to its 
shareholders, it may well fall back upon its reserves and distribute the profits and 
such distribution should not attract the additional tax imposed by ol. (+t) of the proviso. 
But there are two clear answers to this contention. If the object of the Legislature 
in enacting this provision at all was that a certain amount of profits should remain 
with the company and be ploughed back into the industry which the company was 
poe then there seems to be no reason why, because the company makes a loss, 
the Legislature should permit that company to take out those profits and distribute 
them to the shareholders. The second clear answer is that according to Mr. Palkhivala 
if the company made a profit of one rupee the additional tax would be attracted, but 
if it made no profits then the company would be exempt from the additional tax on 
payment of excess dividend. There seems to be no logic, there seems to be no reason 
nor principle why a distinction should be made between the case of two such compa- 
nies. Butif life is not logic, income-tax 1s much less so, and it is clear that we cannot 
impose tax upon a subject by implication or because we think that the object of the 
Legislature was a particular object. In order to carry out the object the Legislature 
must use appropriate language, and if the Legislature fails to use appropriate langu- 
age, then this would be one of the many sad instances where the Legislature, to use the 
famous language of a Law Lord, has misfired, and however much we may regret the 
misfiring, it would be our duty to relieve the subject from taxation if the language 
of the statute does not support the contention of the Income-tax Department. The 
Advocate General says we should avoid giving @ construction which would 
lead to absurd result. That canon is applicable where the language of a statute 
is capable of bearing aconstruction which would avoid absurd results. But 
where the language is clear and not capable of any other construction, then how- 
ever illogical the position, however absurd the result, however much the construction 
put may defeat the object of the Legislature, the statute must be construed according 
to the plain language used by the Legislature and the more so if that plain language 
supports the subject against the Taxing Department. 

In the light of these observations let us look at the language used by the oa ri 
ture. The proviso which applies both to ols. (i) and (š$), the case of rebate an the 
case of additional income-tax, starts by stating, ° 
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“in the osse of a company which in respect of its profits liable to tax under the Income-tax 
Act for the year ending on the 3lst day of March 1952...” 


In this cage the assessee company is nota company which has made any profits which 
are liable to tax under the Income-tax Act for the year ending on March 31, 1952. 
It may be possible to take the view, as was suggested by the Advocate General, that 
the language used by the Legislature is capable of another meaning, viz. that what 
was intended was not that the company in fact should have made profits, but that 
if the company had made profits they would have been liable to tax under the Income- 
tax Act for the year ending March 31,1952. But even though we might have leaned 
in favour of that construction, when we proceed with the proviso it seems to us that 
it is not possible to put that construction on the expression used by the Legislature. 
To proceed with the proviso, 

«p. has made the prescribed arrangements for the declaration and payment within the territory 

of India excluding the State of Jammu and Kashmir, of the dividends payable out of such profits, 
and has deducted super-tax from the dividends in accordance with the provisions of sub-section 
(3D) or (3B) of section 18 of that Act.” 
Therefore,*it is only that company to which the proviso applies which has made ar- 
rangements to pay dividends which are payable out of profitsreferred to in the earlier 
part of the proviso. Therefore the condition precedent to the application of the 
proviso is that there must be a declaration of dividends by the company not payable 
out of any profits but out of the specific profits referred to in the first part of the pro- 
viso, viz. profits liable to tax under the Income-tax Act for the year ending March 
31, 1952. If that be the condition precedent, then it is clear that in this case that 
condition is not satisfied. The company has undoubtedly declared dividends, but 
those dividends are not payable out of the profits liable to tax under the Income-tax 
Act for the year ending on March 31, 1952. As a matter of fact there are no profits 
liable to tax under the Income-tax Act for the year ending on March 31, 1952. But 
the matter does notend there. When we turn to cl. (it) with which we are concerned, 
whioh is not a case of rebate but a case of additional tax, that clause provides : 

“where the amount of dividends referred to in clause ($) above exceeds the total income as 
reduced by seven annas in the rupee and by the amount, if any, exempt from income-tax, there 
' shall be charged pn the total income an additional income-tex equal to the sum, if any, by which 


the aggregate amount of inoome-tax actually borne by such excess (hereinafter referred to as 
“ihe excess dividend”) falls short of the amount calculated at the rate of five annas per rupes on 


the excess dividend.” 
Therefore, the purpose of enacting cl. (s+) of the proviso is to levy an additional 
income-tax and the rate of that additional income-tax is specified in this clause. 
But it is difficult to understand how there can be an additional income-tax when to 
atart with there is no income-tax at‘all. An additional income-tax must postulate 
first a total income liable to tax, and secondly, an income-tax which has been levied 
on that total income. In this case neither of those two postulates are present. 
There is neither a total income liable to tax, nor is there any income-tax which has 
been assessed on that totalincome. Therefore it is clear that looking to the language 
of the proviso what the ‘slature—whether it intended it or not is a different 
matter—what the Legislature has provided is that on the total income of a company 
which is being assessed for the year ending on March 31, 1952, there shall be paid 
income-tax at the rate of 4 annas in the rupee and an additional income-tax as 
provided in cl. (1+) of the proviso. It was suggested that Parliament was competent 
to alter the definition of “total income” as appearing in the Income-tax Act and it 
was open to Parliament to create a notional total income, although in fact there may 
be no income at all. It may be, very likely it is, that Parliament has the power to 
alter the definition of “total income” in the Income-tax Act. But we must find 
in the Finance Act an attempt on the part of Parliament to modify the definition of 
“total income.” Far from modifying the definition of “total income”, the Finance 
_ Act proceeds within the ambit of the definition of “total income” given in the 
Income-tax Act, and as already pointed out it emphasises the fact that the total 
income referred to in the Finance Act is the total income referred to in the Indian 
Income-tax Act, and all that the Finance Act does is, while accepting the foundation 
of total income as @mbodied in the Income-tax Act, to raise as it were the super- 
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structure upon that foundation of the different rates on different incomes to be 
assessed in the manner laid down in the Finance Act. 

Two contentions which were urged by the Advocate General may be noticed. 
One is that in the proviso the expression 


“eB company which, in respeot of its profits liable to tax under the Income tax Aot for the 
year ending on the 3lst day of March 1952, has made the presoribed arrangements for the 
declaration and payment within the territory of India, excluding the State of Jammu and 
Kashmir, of the dividends payable out of such profits...” 


is merely descriptive of a particular type of company which has made the necessary 
arrangements for the declaration of dividends. This contention would have con- 
siderable force if we were not faced with the expression “payable out of such profits.’” 
Fhe Legislature has emphasised the fact that the dividends in question are not- 
payable out of profits but out of such profits to which reference is made in the earlier 
part of the proviso. The second contention of the Advocate General is that at the 
end of the proviso it is enacted that the expression “dividend” shall have the meaning 
assigned to it in el. (64) of s. 2 of the Income-tax Act, but any distribution included 
in that expression, made during the year ending on March 31, 1952, shall fe deemed 
to be a dividend declared in respect of the whole or part of the previous year. We 
fail to see how this definition of “dividend” can help us in construing the provision 
with regard to the liability of the company to pay additional income-tax. The 
tax which the Department proposes to levy is not a tax on dividend, it is a tax on 
the income of the company, and whatever the significance of this definition may be 
with regard to dividends, what we are concerned with is whether the Legislature has. 
effectively provided for levying additional income-tax on a company which has no 
income at all in the year in question. The matter may also be looked at from another 
aspect. The whole scheme of the Income-tax Act, and that indeed is the basic 
scheme—.,is that what is taxed is the income of the previous year. What is sought to 
be taxed here is not the previous year’s income of the company. What is sought to 
be taxed is the income of the company which it made or which accrued to it in the 
years preceding to the previous year, and there is no provision in the Income-tax Act- 
for taxing income of this character. The Finance Act could have provided that 
in the income of the prevous year certain income which was not made or not accrued 
in that particular year should be included, but we do not find anything in the Finance 
Act which supports such a contention. Indeed the demand of the Taxing Depart- 
ment comes to this that they want to tax a company which has no income in the 
year of account. They want to tax the income of the company which it made or 
which accrued to it in the year or years preceding the previous year and which 
income has already borne tax. The contention is that although this income has. 
borne tax, although it is not the income of the previous year, although the company 
has no income at all, still by reason of the proviso this income should bear an: 
additional income-tax. Before we could accede to that contention we would re- 
quire much olearer and much stronger language in the Finance Act. It is always 
with some reluctance that a Court comes to a conclusion which seemingly seems to 
defeat the object of the Legislature,, But the rights of a subject under a fiscal 
statute are equally important if not more important than giving effect to the object- 
of the Legislature, and if the Legislature uses inappropriate language and fails to 
bring some income to tax, we must come to the conclusion that the Department is 
not justified in taxing the subject. a TE 

In my opinion, therefore, the answer to queston (1) will be in the negative. On 
that answer question (2) will not arise. 


' The Commissioner to pay the costs. 


THNDOLKAR J. I agree, but having regard to the importance of the questions 
of law that are involved I should like to state my own reasons for coming to the same ` 
conclusion as my Lord the Chief Justice. ae co ; 

The question that is referred to us for decision is whether a company which has 
no taxable income in the accounting year is liable to pay additonal income-tax by, 
reason of the fact that it has declared an ‘‘excess dividend” within the meaning of that. 
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expression in para. B of Part I of the First Schedule to the Indian Finance Act, 1951. 
In order to appreciate this question it is useful in the first instance to have a clear 
idea of what an “excess dividend” is. The expression ‘‘excess dividend” was for 
the first time introduced in the Indian Finance Act in 1948. It has been repeated 
in the subsequent Acts, but the meaning of that expression has not altered through- 
out this perod. Apparently, the Legislature thought it desirable that an inducement 
should be held out to companies not to declare dividends over what I may describe 
as a ceiling for the dividends. That ceiling was nine annas in the rupee of the total 
income reduced by any portion of that income which was exempt from income-tax; 
and what the Legislature did was that if any company declared a dividend below 
the ceiling, the Legislature offered a rebate on that portion of the income which was 
the difference between the dividend actually declared and the ceiling at one anna 
per rupee. Simultaneously, the Legislature also enacted that if any company de- 
clared a dividend above the ceiling, then such portion of the dividend as exceeds 
the ceiling shall be considered as “excess dividend”, and by reason of the fact that 
the company h&s declared an excess dividend there shall be charged on the total 
income of the company an additional income-tax calculated on the basis of the excess 
dividend, the actual calculation being that the charge shall be the difference between 
five annas per rupee and the amount actually borne by such excess dividend. There 
was also a further provision that the excess dividend shall be deemed to have been 
paid out of the undistributed profits of previous years. That is the concept of 
“excess dividend” under the Finance Act, and the question is, where a company 
pays an ‘“‘excess dividend” no part of which is out of the profits ofthe accounting 
year, does it by reason of the fact that it has paid an‘‘excess dividend” become 
liable to pay additional income-tax ? 
_ Now, the question as framed appears to me to be capable of a very simple answer 
and does not really require consideration of the provisions of the Finance Act at 
all. The Indian Income-tax Act under s. 3 makes total income of the previous year 
taxable to income-tax, and s. 55 makes the same total income taxable to super-tax. 
What therefore attracts tax is the total income of the previous year, and nothing 
else. It is true that this total income need not be actual. It may in certain cases 
be deemed income and there are provisions in the Income-tax Act which make 
deemed income the total income which attracts tax. But whether it is actual or 
deemed, what can be subjected to tax is total income only and nothing else. Then 
s. 3 provides that income-tax shall be charged for any year at the rate or rates which 
are enacted by any Central Act, and obviously the normal function of a Finance 
Act in this regard is to prescribe the rate or rates that are to be charged in respeot 
of any year on the total income for the previous year. Undoubtedly it is competent 
to the Legislature by the Finance Act to amend any provisions of, the Income-tax 
Act, and it could, if it so chose, so amend the Finance Act as to affect its basic 
structure and provide that anything other than total income is taxable. But it 
must be a question of construction in each case whether the Finance Act purports 
to bring about any such result. In this particular case the provision of the Finance 
Act that is relied upon as bringing about the result that a non-existing total income 
shall attract a so-called ‘“‘additional tax” is to be found in the Firat Schedule, Part I, 
to the Indian Finance Act. The operative part of that Act, in so far as the Schedule 
is concerned, is‘to be found in s. 2 which provides that for the year beginning on 
April 1, 1951, income-tax shall be charged at the rates specified in Part 1 of the 
First Schedule. It is perfectly clear therefore that what the First Schedule purports 
to prescribe is nothing more or Jess than the rates to be charged on the total income 
of the previous year which is the income which is chargeable under the substantive 
provisions of the Income-tax Act. Therefore, where a company has no total 
income for the previous year, and indeed in this case the total income of the 
company is negative, no rate can be attracted by such an income at all. 
Obviously, a rate prescribed can apply to a positive income and not to 
a negative income; and in my opinion therefore no occasion arises for turning 
to the provisions of the Schedule to the Indian Finance Act, 1951, for the 
purposes of determining the question that has been referred’to us. Obviously, 
since there is nô total income of the’ previous year which can attract tax, there 


40 THE BOMBAY LAW REPORTER [VOL. LVI. 


can be no question of paying any tax or additional tax. But assuming 
for a moment that the view that I have taken is not the correct one and it may be 
open to the Legislature even whilst prescribing the rates of income-tax so to frame 
the rates as to impose a tax cn non-existing total income, I now turn to the relevant 
provisions of the Act relied upon to bring about this result. 


Paragraph B of Part I of the First Schedule to the Financé Act, 1951, in the first 
instance provides that on the whole total income of every company the rate shall 
be four annas in the rupee with a surcharge with which we are not concerned. Then 
follows the important proviso which is the subject-matter of interpretation upon 
this reference : 

“Provided that in the case of a company which, in respect of its profits liable to tax under the 
Income-tax Act for the year ending on the 3lst day of March 1952, has made the prescribed 
arrangements for the declaration and payment within the territory of India excluding the State 
of Jammu and Kashmir, of the dividends payable out of such profits, and has deducted 
super-tax from the dividends in accordance with the provisions of sub-section (3D) or (3H) of 
section 18 of that Act. hd 

(+) where the total income, as reduced by saven annas in the rupee and by the amount, if 
any, exempt from income-tax, exceeds the amount of any dividends (including dividends payable 
at a fixed rate) declared in respsct of the whole or part of the previous year for the assesament 
for the year ending on the 31st day of March 1952, and no order has been made under sub-section 
(1) of section 23-A of the Income-tax Act, a rebate shall be allowed, at the rate of one anna per 
rupee on the amount of such excess; 

(tt) whore the amount of dividends referred to in clause (+) above exceeds the total income as 
reduced by seven annas in the rupee and by the amount, if any, exempt from income-tax, there 
shall be charged on the total income an additional income-tax equal to the sum, if any, by which 
the aggregate amount of incoma-tax actually borna by such excess (hereinafter referred to as 
“the excess dividend”) falls short of the amount calculated at the rate of five annas per rupee 
on the excess dividend.” 


Now, the words in this proviso which have been relied upon by Mr. Palkhivala in 
support of his argument that this proviso does not bring within its scope companies 
which have no total income, are the following four expressions: (1) ‘“‘in respect 
of its profits liable to tax”, (2) ‘dividends payable out of such profits”, (3) “charged 
on the total income”, and (4) “an additional income-tax.’”’ In so far as the first 
part of the proviso is concerned, the first two expressions occur in that partand they 
undoubtedly refer to the company in respect of which these provisions apply. In 
respect of such a company its profits must be liable to tax. No doubt this expres- 
sion is quite capable of meaning not that the company has actually made profits 
but that if it had made profits they would have been liable to tax. One must in 
this connection remember thedefinition of “total income” in s. 2(15), which is that 
“total income” means total amount of income, profits and gains computed in the 
manner laid down in this Act, and upon such a computation the total income may 
arithmetically be zeroornegative. It should still be totalincome in one sense, although 
of course if the total income is zero or negative, it is not such total income as can be 
taxed or which attracts tax. The use of the expression “in respect of its profits 
liable to tax” therefore is not by itself useful for determining whether the proviso 
deals with a company which has or has not made profits during the accounting year. 
Turning next to the phrase “dividends payable out of such profits,” this phrase 
obviously appears to me to be incapable of being applied to a company which has 
no profits to distribute. If it has no profits, there can be no dividends payable out 
of such profits,and the expression ‘‘such profits” obviously in this proviso refers to 
the profits of the year ending on March 31, 1952, and not to any previous year at 
all. This expression therefore in this proviso is in my opinion entirely and wholly 
inconsistent with the proviso being applicable to a company which has made no 
profits out of which dividends could be declared at Jeast in part. Turning next to 
el. (st) of the proviso, the third expression relied upon by Mr. Palkhivala is “charged 
on the total income”. The Tribunal took the view that what the Finance Act did 
was to modify the Indian Income-tax Act, 1922,by providing that tax shall be paid 
on certain undistributed profits of the previous year, although the Income-tax Act 
subjected to tax only the total income of the previous year. With respect to the 
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Tribunal, such a view appears to me to be wholly untenable. In the first instance, 
the plain language of the proviso indicates that the tax is to be charged on the total 
income and on nothing else: but quite apart from it, as I have pointed out earlier, 
the entire scheme of the Income-tax Act is that income-tax or super-tax is payable 
on the total income of the previous year, and in prescribing a rate or rates applicable 
to the total income, which is all that s. 2 of the Indian Finance Act, 1951, purports 
to do in terms of the First Schedule of that Act, it cannot conceivably be held that 
the Legislature intended to subject to tax anything other than the total income which 
alone attracts tax under the scheme of the Indian Income-tax Act. Obviously, 
although as I have pointed out earlier total income ina given casemight be calculated 
as negative, total income for the purpose of attracting tax must of necessity be a 
positive figure, and therefore this proviso cannot apply to a company which does 
not hgve a total income which attracts tax. I next come to the last phrase that has 
been relied upon by Mr. Palkhivala, viz. an additional income-tax. Now, that 
_ phrase appears to me to be inappropriate In a case in which there is no income-tax 
attracted at all. «One can only talk of an additional tax when there is some tax to 
which it iẹan addition, and in the case of a company whose total income for theac- 
counting year is not taxable at all,it seems to me to be quite inappropirate to talk 
of an additioral income-tax. It is true that the additional tax that is made payable 
by reason of this proviso is calculated not at any rate which has relationship to the 
total income of the company. It has, on the other hand, relationship to what i8 
termed “excess dividend” and it is to be calculated on the basis of the excess dividend. 
But the fact that it is caloulated on the basis of the excess dividend and not on the 
basis of the amount of total income does not make it any the less a tax on the total 
income, nor does it make it a tax on such excess dividend. Indeed, excess dividend 
by virtue of the further provisions in para. Bof the Indian Finance Act, 1951, shall 
be deemed to be out of the undistributed profits of previous years, and the First 
Schedule prescribes a rate of tax for the total income of the previous year and not 
for any portion of the income of years preceding the previous year and it cannot 
possibly be that what was sought to be taxed was excess dividend and not the total 
income. 
_. Then again, the Advocate General made a half hearted attempt to argue from @ 
provision to which I will presently draw attention in para. B of the Indian Finance 
Act, 1951, that the Legislature had converted this excess dividend into a deemed 
income of the assessee, and the provision on which the Advocate General relied is 
in the following terms: 

“For the purposes of the above proviso, the expression “dividend” shall have the meaning 
assigned to it in clause (6A) of section 2 of the Income-tax Aot, but any distribution included in 
that expression, made during the year ending on the 31st day of March 1952, shall be deemed 
to be a dividend declared in respect of the whole or part of the previous year.” 

The argument of the Advocate General was that the dividend dealt with in the proviso 
is a deemed dividend. Now, in the first instance, on a plain reading of the proviso, 
what it provides is not that anything is a deemed dividend ; what it provides is 
that the dividend declared, although it may be stated torelateto any year other than 
the previous year, shall be deemed to be for the previous year and not that a dividend 
which is not actual shall be deemed to be a dividend. But assuming that we were 
dealing with a case of a deemed dividend, a deemed dividend could only be taxable 
in the hands of the share-holder and not in the hands of the company, and what is 
sought +o be taxed by the proviso where a company declares an excess dividend is, 
as I have pointed out earlier, not the excess dividend at all, but it is an additional 
tax on the total income of the company. In my opinion, therefore, this particular 
blac in the Indian Finance Act, 1951, cannot be read as having amended the 

come-tax Act so as to provide that the excess dividend shall be the deemed income 
of the company and shall therefore be liable to tax. I must confess that the object 
of this proviso in the Indian Finance Act could, so far as I can see, only be to make 
an attempt to limit the dividends and to encourage or induce the companies to plough 
back at least a substantial part of the profits into the industry itself; and if for 
achieving that object the Legislature thought fit to provide that a company which 
has made profits sh@uld be induced not to declare a dividend above the ceiling and 
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to inflict a penalty on a company which declares a dividend in excess of the ceiling,. 
there can be no logical reason why the same penalty should not be imposed or sought. 
to be imposed on a company which has no profits to distribute by way of dividend 
at all in the preceding year and yet declares a dividend. But although there may 
be no logical reason for this distinction, the function of this Court is to interpret 
the statute as it stands. It may be a case where the Legislature has not succeeded 
in giving effect to its intentions; and in any event it appears to me that if the Legis- 
lature intended that in the case of a company which has no total income which attracts. 
tax, a tax should be levied within the ‘framework of the Income-tax Act as it 
exists, such an object could only be achieved by providing that the company shall 
be deemed to have a total income and proceeding to taxsuch total income. I find 
nothing in the provisions of the Indian Finance Act which can possibly be construed 
to have that result. ° 

I am, therefore, clearly of opinion that the answer to the questions should be as- 
indicated by My Lord the Chief Justice. a 

Attorneys for applicants: Amarchand & Mangaldas. ` ° 

Attorneys for respondent: N., K. Petigara. 


Before ths Hon'bla Mr. M. C. Chagla, Chief Justice, and Mr, Justics Fendolkar, 
THE COMMISSIONER OF INCOME-TAX, ;BOMBAY CITY I. 


v. 
THE JALGAON ELECTRIC SUPPLY CO., LID., BOMBAY.* 

Indian Finance Act (XIV of 1949), Third Scheduls, Part I, B proviso ol. (ii)—The Finance 
Act (XXV of 1950), First Scheduls, Part I, proviso ol. (ii)—Finance Act (XXIII of 1951), 
First Schedule, Part I, B proviso ol, (ii)—Declaration of excess dividend by assesses company 
— A ssessee having no undistributed profits in years preceding years of assassment—Amounts- 
of dividends paid not liable to tax as amounts pesrmissibls deductions for depreciation— 
Whather company liable to pay additional tax under provisions of Finance Acts. 

In the assessment years 1949-50 and 1950-51 the assessee company had incomes of 
Rs. 3,423 and Rs. 3,312 respectively and in thesetwo years the asseasee declared dividends, in 
1949-50 Ra. 46,024 andin 1950-51 Rs. 56,326. According to computations under the proviso to. 
Part B of the Indian Finance Act, 1949, and the Finance Act, 1950, there was a declaration 
of exoess dividend to the extent of Rs. 45,600 in the year 1949-50 and Rs. 54,360 in the year 
1950-51. The assesses had no undistributed profits in the years preceding 1949-50 or 1950-651. 
Neither of these two amounts of Rs, 45,600 or Re. 54,380 was liable to tax because these 
amounts were permitted by the income-tax authorities as permissible deductions for the 
purpose of depreciation. The taxing authorities wanted to impose an additional tax at 
the rate of five annas a rupee on both these amounts under ol. (it) of the proviso to 
para. B of Part I of the Third Schedule to the Indian Finance Aot, 1049, and a similar 
provision in the Finance Act, 1950 :— 

Held, that in the circumstances of the case the provisions of the Finance Acts were not 
applicable to the assessee and, therefore, the assessee was not liable to pay any additional 
tax. 

Elphinstons Mills v. Comr. I. T.. and Hinger Rampur Coal Co. v.Comr. 1.7.3, referred to. 


For the assessment years 1949-50 and 1950-51 the profits of the Jalgaon Electric 
Supply Co., Ltd, Bombay (assesses) were Rs. 1,22,469 and Rs. 76,886 respectively. 
The assessed incomes for the years 1949-50 and 1950-51 were Rs. 3,423 and Rs. 3,312 
respectively. The assessed incomes were far less than the profits as per accounts of 
the assessee, as in the accounts of the assessee no debits were made for depreciation 
of the fixed assets, while depreciation allowance was given in the income-tax assess- 
ments of the company. For these two years 1949-50 and 1950-51, the assesses 
declared dividends of Rs. 46,024, and Rs. 56,326 respectively. The assessed incomes. 
as reduced by seven annas in the rupee for the assessement year 1949-50 and by six 


“Decided, September 9, 1956. Inoome-tax 2 (1955) Income-tax Reference No. 56 of 
Reference No. 37 of 1954. 1954, decided by Chage C. J. and Tendolkar 
1 (1955) 58 Bom. L. R., 32. J., on September 9, 1955. (Unrep). 
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and a half annas in the rupee for the assessment year 195C-51 and the incomes exempt 
from tax amounted to Rs. 424 and Rs. 1,866 respectively. The dividends declared by 
the assessee for these two years were thus in excess of these figures by Ks. 15,600: 
and 54,360 respectively. The income-tax authorities levied additional tax at five 
annas in the rupee on these amounts under cl. (ts) of the proviso to para. 
B of Part I of the Third Schedule to the Finance Act, 1949, and a similar provision 
in the Finance Act, 1950. It was common ground that no undistributed profits. 
of the year or years preceding the financial years 1948-49 or 1949-50 were available 
for the p se of paying the excess dividend. 

The Appellate Tribunal by a majority held that the assessee company was not- 
liable to pay additional income-tax as laid down in para. B of Part I of the Third 
Schedule to the Finance Act, 1949, observing, in its order, as follows :— 


“Ip the present appeals it is common ground that the excess dividend has been distributed 
out of profits which are not liable to tax, those being merely commercial profits which are liable: 
to be adjusted agajnst depreciation allowances. The distribution has not been made out of the 
accumulated profits of any of the preceding years. Further, it is common ground that in fact 
the compdhy had no undistributed profits in any of the preceding years. The fiction created 
by the sub-cl. (4) above, therefore, does not come into play at all and it cannot be beld that there- 
is any deficiency which the company is liable to pay by way of additional income-tax on the- 
distributed excess dividend. In my opinion, it cannot be the intention of sub-cl. (#4) above that 
the companies do pay tax on profits which are exempt from tax by virtue of any of the provisions 
of the Indian Income-tax Act either in the current year or in the earlier years. It is common 
ground before me that the above provisions of the Finance Act do not create any fresh liability 
to pay additional income-tax on the total income of the assessee in the current year. They merely 
provide that the deficiency has to be made good on the amount of excess dividend distributed 
during the years under consideration. This can only be if the assessee company paid tax at 
rates less than the rate applicable to the years under consideration. In this view of the matter 
too, it is plain that the company is not liable to pay any tax on the excess dividend and is only 
liable to make up the deficiency of tax, such deficiency to be computed in accordance with the 
difference in rates on the undistributed profits of the company in the earlier years.” 


The following questions of law were referred to the High Court :— 
“(1) Whether there was any excess dividend declared by the assessee company ? 
(2)" Whether the assesses company is liable to pay additional income-tax in respeot of the 
excess dividend paid by the asseasee company.” 
The reference was heard. 


. M. P. Amin, Advocate General, for the appellant. 
N. A. Palkhivala, for the respondent. 


Amin. The facts in this reference are different from those in Elphinstone 
Mills v. Comm. I. T., which has just been decided. The assessment years 
are 1949-50 and 1960-51. It is common ground that the assessee company had 
no undistributed profits in the years preceding 1949-50 or 1950-51. The assessed. 
income of the assessee company for the two years was Ra. 3,423 and Rs. 3,312 res- 
pectively. The amounts distributed as dividends were Rs. 46,024 and Rs. 56,326 
respectively. The book profits were larger but the assessed income was small 
because large amounts were allowed as depreciations. Instead of aed PRA these 
amounts as depreciation reserve the assessee distributed these amounts by way of 
dividends as profits. These amounts have not borne any tax and hence, ‘under 
cl. (#8) of the proviso to para. B of the First Schedule to the Indian Finance Act, 1951, 
they are liable to tax at the full rate of five annas in the rupee. The excess dividend 
has been paid in fact out of profits of the previous year which have borne no tax 
and hence the assessee must pay full tax at the rate of five annas per rupee. In 
the present case there is no question of taxing the income of years preceding the 
previous years. 

Palkhivala, not called upon. 

M. H. K. 


i CHAGLA C.'J. eThis reference also raises 4 question with regard to the payment. 
of additional income-tax assessed on the basis of excess dividend paid by the assessee 


44 THE BOMBAY LAW REPORTER. [VoL. LVO. 


company. The facts of this reference are different from the facts of the two re- 
ferences which we have just decided. (Vide Hlphistone Mills v. Comr., I. T4 and Hinger 
Rampur Coal Co. v. Comr. I. T.!) In this case the assessment years are 
1949-50 and 1950-51, and the company had a total income with regard ‘to 
each of these two years. In the first year the income was Rs. 3,428, and for 
the next year Rs. 3,312, and in the two years the company declared dividends 
in 1949-50 Rs. 46,024 and in 1950-51 Rs. 56,326; and therefore according 
to the computation under the proviso to Part Bof the Finance Act there 
was a declaration of excess dividend to the extent of Rs. 45,600 in the 
case of the assessment year 1949-50 and Rs. 54,360 in the assessment year 1950-51, 
and the taxing authorities wanted to impose an additional tax at the rate of five 
annas a rupee on both these amounts. The Tribunal upheld the contention of the 
assessee that they were not liable to this additional tax and the Commissioner has 
come on this reference. 

The most important and salient fact which must be borne in mind in deciding this 
reference is that this company had no undistributed profits in the*years preceding 
1949-50 or 1950-51. What the company really did was that instead of talfng these 
amounts to depreciation which was a permissible deduction under the Income-tax Act, 
it distributed the profits as dividends. The other important and significant fact is 
that neither of these two amounts of Rs. 45,600 or Rs. 54,360 was liable to any tax, 
because, as we have just pointed out, these amounts were permitted by the income- 
tax authorities as permissible deductions for the purpose of depreciation. In other 
words, what the company did was to pay dividends out of income which was not 
liable to tax, and the‘ question is whether under these circumstances additional 
income-tax within the meaning of the proviso can be imposed upon the company. . 

When we turn to cl. (ti) of the proviso to para. B of the First Schedule to the 
Finance Act of 1951, which deals with this additional income-tax, which, as we pointed 
out in the last references, Elphinstone Spg. & Wvg. Mills v. Comr. I T.and Hinger Ram- 
pur Coal Co. v.Comr.I.T.is really imposed by way of penalty, the additional income- 
tax, according to this cl. (it), is equal to the sum, if any, by which the aggregate 
amount of income-tax actually borne by such excess falls short of the amount 
calculated at the rate of five annas per rupee on the excess dividend. Therefore, the 
scheme is that the profits represented by the exoess dividend, which, as we will pre- 
sently point out, shall be deemed to be out of undistributed profits of prior years, 
were liable to tax, that they were in fact taxed, that they paid tax at a certain 
rate, and inasmuch as that rate fell short of five annas per rupee, the difference 
between the rate at which the tax was actually paid and the rate of five annas por 
rupee should now be paid by the assessee company. by way of additional tax. Thi 
provision cannot possibly apply to the assessee company on the facts before us. 

The Advocate General wishes to say that the excess dividend was in faot paid out 
of profits which have borne no tax, and, therefore, they must pay the fullamount of 
tax at the rate of five annas per rupee. Whatever validity this argument may have 
is destroyed when we turn to the mode of computing this additional tax as laid down 
in the Act itself ; and the mode is that for the purposes of cl. (ii) of the above proviso, 
the aggregate amount of income-tax actually borne by the excess dividend shall be 
determined as follows :— 

“the exoess dividend shall be deemed to be out of the whole or such portion of the undistri- 
buted profits of one or more years immediately preceding the previous year as would be just 
sufficient to cover the amount of the excess dividend and as have not likewise been taken into 
account to cover an excess dividend of a preceding year.” 


Therefore, there is a legal fiction introduced, which fiction must be given effect to 
in computing the additional income-tax and this fiction ‘cannot come into play if 
there are no undistributed profits of one or more years immediately preceding the 
previous year. The reason for introducing this fiction was that certain profits in 
the past years bore less. tax because the company did not pay any excess dividend 
and it conformed to the ceiling laid down by the Legislature, but when in subse- 


1 (1955) 58 Bom. L. R. 82. 1954, decided by Chagla C.J. and Tendolkar 
2 (1955) Income-tax Reference No, 56 of J., on September 91955 (Unrep.). 
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quent years the company departed from the ceiling, the Legislature asked the taxing 
authorities to assume that what was being paid as dividend was out of those profits 
which had been kept back or kept in reserve. But, as we have just pointed out, 
this fiction has no scope, it cannot have any play in a case where there are no past 
profits which were kept back or kept in reserve. 

Therefore, in our opinion, the Tribunal was right when it came to the conclusion 
that the assessee company was not liable to pay any additional tax in the circum- 
stances of this case. o 

The answer to question No. 1 will be in the affirmative and the answer to question 
No. 2 will be in the negative. The Commissioner to pay the costs. 


Attorney for applicant : N. K. Petigara. 
Attorneys for respondent: Malvi Ranchhoddas & Co. 


Before ths Hon'ble Mr. M. O. Ohagla, Ohief Justios, and Mr. Justice Tendolkar. 


H. A. SHAR & CO. v. THE COMMISSIONER OF INCOME-TAX AND 
R EXCESS PROFITS TAX, BOMBAY CITY*. 
Indian Incoms-tax Act (XI of 1922), Secs. 5, 28, 37—-Princtple of estoppel or res judicata whether 
. applicables to Income-tax Auuthorities—Whether open to Tribunal to come to a different 
concluston to one arrived at by Tribunal earlier without any limitation—Matertal document 
having considerable bearing upon issus to be decided by Tribunal—Omission by Tribunal to 
consider such documsent— Whether omission leads to inference that document not considered by 

The very basis of an assessment is that it is self-contained and the decision given. by the 
Inco ne-tax Authorities (i.e the Incone-tax Officer, the Appellate Assistant Commissioner 
and the Appellate Tribunal) is a decision relating to that particular assessment and binding 
upon the parties to the extent of that assessment. When these Authorities consider the 
case of the assessee with regard to a different assesament year, they are dealing with an entirely 
new oase and the decision given in the earlier assessment has no binding force upon either 
the assessee or the Income-tax Authorities in the next assessment. 

The Commissioner of Inland Revenue v. Sneath (as Committes for D. Q. M .),4 referred to 

Although the principle of estoppel or res judicata does not strictly apply to the lrcome-tax 
Authorities, it is not open to a Tribunal to come to a different conclusion to the one arrived 
at by that very Tribunal earlier without any limitation whatsoever. An earlier decision on 
the same question cannot be reopened if that decision is not arbitrary or perverse, if it has 
been arrived at after due inquiry, if no fresh facts are placed before the Tribunal giving the 
later decision, and if the Tribunal giving the earlier decision has taken into consideration all 
material evidence. 

The Income-tax Appellate Tribunal should be extremely slow to depart from a finding 
given by an earlier Tribunal. The second Tribunal must be satisfied that the circumstances 
aresuch as to justify it in departing from the ordinary principles which apply to all Tribunals 
to try and give as far as possible a finality and a conclusiveness to a decision arrived at. 
A further limitation upon the power of the Tribunal to revise the decision given earlier by that 
Tribunal is that the effect of revising this decision should not lead to injustice and the Court 
must avoid injustice being done to the assessee. If the Court is satisfied that by depriving 
the a3sessee of his rights under the later decision in an earlier year the assessee lost an 
important advantage or lost some benefit which he could have got under the Income-tax 
Ast, then the Court may take the view that departing from the earlier decision leads to 
injustioe or denial of justice and the Court may prevent an Income-tax Authority from doing 
something which would be unjust and inequitable. 

Shankaralinga Nadar v. Commissioner of Incoms-tax, Madras,’ dissented from. 

Teymal Bhojraj v. Oommr. of Inc.-taz,® Kamlapat Motilal v. Commr. of Ino.-taz, U. P.,4 
Ram Data Sita Ram of Basti, In re.,5 The Trustees, Nagore Durgah v. Commr. of Inc.-tax," 
Kaniram Ganpat Rai v. Oommr. of Inc.-tav,7 Hoystead v. Oommissioner of Tazxatton® 
aad Broken Hill Propristary Oo. v. Broken Hill Municipal Counctl,® referred to. 

*Decided, September 13, 1955. Income-tax 5 (1946) 15 1. T. R. 61. 
Reference No. 2 of 1955. ; 6 (1953) 26 1. T. R. 805. 
I (1932) 17 T. ©. 149. 7 (1941) 9 I. T. R. 332. 

2 (1929) I. L. R. 53 Mad. 420, F. B. [i926] A. C. 155. 


3 (1952) 22 I. T. R.208. [1926] A. ©. 94. 
4 (1950) 18.1. T. R. 812, 4“ 
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When a document is material and it has a considerable bearing upon the very issue that 
the Tribunal has to decide, a complete omission to consider that document may justifiably 
lead to the inference that that particular document was not considered by the Tribunal in 
arriving at its conclusion. 


HIRALAL AMRITLAL SHAH was assessed in the status of a Hindu undivided family 
‘consisting of himself and his three sons, Shantilal, Kantilal and Vasantial. Hiralal 
claimed that the family had disrupted as from April 16, 1938, andthat all the assets 
of the Hindu undivided family were divided among the coparcenecrs. Vasantlal 
was a minor at this date and ‘he attained majority on October 13, 1943. On 
December 13, 1939, a deed of partnership was executed between Hiralal and his 
+wo sons Shantilal and Kantilal. The Income-tax Department did not recognise 
the disruption o the Hindu undivided family as from April 16, 1938. In the opinion 
of the Department the disruption took place on October 13, 1943, when the minor 
Vasantlal came of age. Hiralal appealed to the Appellate Tribunal in respect of an 
order under a. 25A of the Indian Income-tax Act, 1922, in the assessment year 1941- 
42, The Tribunal held that the disruption of the family took place gn April 16, 1938. 
The firm of Hiralal, Shantilal and Kantilal had also appealed to the Tribunal. The 
‘Tribunal’s order was as follows :— . 

“« .the department has taken the view that Mr. Hiralal represented the Hindu undivided 
family in this firm. We are of opinion that Mr. Hiralal was only Vasantlal’s trustee. We have 
already held that the partition took place on 16-4-1938.” 


With regard to the assessment for 1942-44, 1943-44 and 1944-45 appeals were 
preferred to the Income-tax Appellate Tribunal both by Hiralal and the frm of H. A. 
Shah & Co. In these appeals the Tribunal held that Hiralal was a partner in his own 
right. In coming to this decision the Tribunal relied upon the evidence of the deed 
of partnership dated December 13, 1939, of a declaration made on October 27, 1943, 
by the three partners which clarified that Hiralal had the right to assign Ats share 
in the partnership to his minor son Vasantlal and of three applications signed by 
Hiralal, Shantilal and Kantilal for registration of their firm under s..26A of the Indian 
Income-tax Act in which the name of Hiralal appeared as a partner. 

The following question was referred to the High Court :— 

“Whether in the circumstances of the case the Tribunal was justified in law in departing 
from its previous finding that Hiralal was trustee of the minor Vasantlal”’ 


The reference was heard. 


N. A. Palkhivala, with 3. P. Mehta, for the applicant. 
M. P. Amin, Advocate General, with @. N. Joshi, for the respondent. 


CaaaLa C.J. The assesses before us is the firm of H. A. Shah & Co. and the assess- 
ment years are 1942-43, 1943-44 and 1944-45. It appears that one Hiralal Shah had 
three sons, Shantilal, Kantilal and Vasantlal,and the father and the sons constituted 
a joint and undivided Hindu family. This family was disrupted on April 16, 1938. 
At that date Shantilal and Kantilal were majors, but Vasantlal was a minor and he 
attained majority on October 13, 1943. On this disruption applications were made 
by Hiralal under s. 25A of the Income-tax Act, but the Income-tax Authorities 
did not accept the disruption of the joint family and the application of Hiralal was 
refused. Two appeals in this connection went before the Income-tax Tribunal. 
One was the appeal with regard to therefusal of the Income-tax Authorities to recog- 
nize the fact of disruption under s. 25A and the other with regard to the assessment of 
the firm of Shantilal Shah & Co. which had come into existence on the disruption of 
the joint family, and in these appeals the Tribunal took the view that the view taken 
by the Income-tax Authorities that there was no dieruption of the joint family in 
1938 was erroneous and that there was no joint family in existence after 1928, and 
it also took the view that Hiralal was a partner in the partnership not in his own 
right but as a trustee of Vasantlal. In deciding this the Tribunal took into considera- 
tion a partnership deed which was executed on December 13, 1939, between Hiralal 
and his two sons Shantilal and Kantilal, and the question that arose for its considera- 
tion was whether Hiralal was a partner under this deed of partnership in his own 
right or he was really there on behalf of Vasantlal who was at that mea minor. This 
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‘decision of the Tribunal was arrived at for the assessment year 1941-42. With regard 
to the assessment for 1942-43, 1943-44 and 1944-45 appeals were preferred to the 
Income-tax Tribunal both by Hiralai the individual and the firm of H. A. Shah & Co., 
and in these appeals the Tribunal held that Hiralal was a partner in his own right. 
"This decision was given both in the assessment of the individual Hiralal and also in 
the assessment of the firm, and the question that we have to consider is whether the 
‘Tribunal which considered the assessment for 1942-43, 1943-44 and 1944-45 was 
Justified in law in departing from the previous finding given by the Tribunal that 
Hiralal was not a partner in his own right but was a trustee of the minor Vasantlal. 

A large number of authorities have been cited and before we look at them or consider 
them we might consider what is the principle of law involved in the question that 
has been raised for our consideration. A Court is prevented from coming to a differ- 
ent or contrary conclusion to the one arrived at by itself earlier mainly on the ground 
of rea judicata or on the ground of estoppel by record. Courts of law have adopted 
this particular rule of res judicata in order to give finality to litigation and also to ` 
confer the characteristic of conclusiveness to its decisions. Therefore, if a matter is 
litigated between” parties and a decision is arrived at by a Court, that decision is 
binding bétween the parties and it is not open to either of the parties to re-agitate the 
question covered by that decision. The first question that obviously arises is this. 
Does the principle of res judscata as we have just explained apply to Tribunals set 
up under the Indian Income-tax Act and dealing with assessments from year to year 
of assossees who come up before it? The principle has been well stated by 
Hanworth, Master of the Rolls, in the Commissioners of Inland Revenue v. Sneath 
(as Committee for D. G. W.Y} (p. 163): 

“,..the assessment is final and conclusive between the parties only in relation to the 
assessment for the particular year for which it is made. No doubt, a decision reached in one year 
would be a cogent factor in the determination of a similar point in a following year, but I cannot 
think that it is to be treated as an estoppel binding upon the same party for all years.” 


‘Therefore the very basis of an assessment is that it is self contained and the decision 
given by the Income-tax Authorities is a decision relating to that particular assess- 
ment and binding upon the parties to the extent of that assessment. When these 
Authorities consider the case of the assessee with regard to a different assessment 
year, they are dealing with an entirely new case and the decision given in the earlier 
assessment has no binding force upon either the assessee or the Income-tax Authorities 
in the next assesament. This is a principle which is not merely helpful to the Income- 
tax Authorities but it is equally helpful to the assessee, because if the Income-tax 
Authorities are not bound by any decision given in an assessment in favour of the 
assessee, equally so an assessee is not bound by any decision given in favour of the 
Department in any assessment. 

Now, can it be said that because the principle of res judicata does not apply, an 
Income-tax Authority is entitled to go back upon a finding given in an earlier decision 
without any limitation whatsoever? We are considering this question on the basis 
that the Income-tax Officer, the Appellate Assistant Commissioner and the Tribunal 
stand on the same footing. We will later on deal with the contention of Mr. Palkhi- 
vala that the Tribunal stands on a different footing. In this very case a decision 
was arrived at that Hiralal was not a partner in his own right but he was merely a 
trustee for Vasantlal. ‘That decision was very important both from the point of view 
of Hiralal and from the point of view of Vasantlal. Can it be said that in the subse- 
quent year when that very question arises it is open to the Income tax Authorities 
at their sweet wil] to come to a conclusion which is contrary to the one arrived at in 
the earlier assessment. While taking the view that the principle of estoppel or res 
judicata does not strictly apply to the Income-tax Authorities, we wish to make it 
clear that we do not suggest that it is open to a Tribunal to come to a different con- 
clusion to the one arrived at by that very Tribunal earlier without any limitation 
whatsoever, and we shall presently indicate what in our opinion are the limitations 
upon the right of an Income-tax Authority not to be bound by the earlier decision 
or the right to revise the earlier decision. If the first decision was not an arbitrary 
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decision or a perverse decision, if the first decision was arrived at after due inquiry 
and if no fresh facts were placed before the Tribunal giving the second decision, would. 
it still be open to the second Tribunal to come to a contrary conclusion ? Two or 
three different positions may arise. The first Tribunal may come to a particular 
decision on a construction of a particular document. Take this very case. The 
partnership deed referred to played an important part in the decision arrived at by 
both the Tribunals. If the first Tribunal took a particular view as to the construc- 
tion of that document, would it be open to the second Tribunal, without more, to. 
come to a different conclusion on the construction of that document ? In our opinion 
it would not be open to the second Tribunal to disturb the decision given by the: 
first Tribunal because we must bear in mind that the construction of the partnership: 
deed is not a matter of computation or a matter of reckoning which may alter from 
year to year or from assessment to assessment. If the partnership deed is the very 
basis of the decision as to whether Hiralal is a partner in his own right or is a trustee 
` for Vasantlal, then it is a decision with regard to the construction of the partnership 
deed and is a decision which is bound to affect not only that particular assessment. 
but subsequent assessments, and, therefore,it seems to us that the mere fact that the 
second Tribunal may look upon the decision of the first Tribunal as erronedus in law 
would not justify it in coming to a contrary conclusion or reversing the finding of the 
first Tribunal. Nor are we satisfied that in order to enable the second Tribunal to 
depart from the finding of the frst Tribunal it is essential that there must be some 
fresh facts which must be placed before the second Tribunal which were not placed 
before the first Tribunal. If the first Tribunal failed to take into consideration mate- 
rial facts, facts which had a considerable bearing upon the ultimate decision, and if 
the second Tribunal was satisfied that the decision was arrived at because of the failure 
to take into consideration of those material facts and that if these material facts had 
been taken into consideration the decision would have been different, then the second 
Tribunal would be in the same position to revise the earlier decision as if fresh facts 
had been placed before it. On principle there is not much difference between fresh 
facts being placed before the second Tribunal and the second Tribunal taking into: 
consideration certain material facts which the first Tribunal failed to take into consi- 
deration. It may be said that even though the first Tribunal may take into considera- 
tion all the facta, still its decision may be so erroneous as to justify the subsequent 
Tribunal in not adhering to that decision. In a case like this, which indeed must be 
an extreme case, it could be said that the decision of the first Tribunal was a perverse 
decision, and if the decision of the first Tribunal was either arbitrary or perverse it. 
would justify the second Tribunal in departing from the decision arrived at by the 
first Tribunal. Therefore, in our opinion, an earlier decision on the same question 
cannot be reopened if that decision is not arbitrary or perverse, if it has been arrived 
at after due inquiry, if no fresh facts are placed before the Tribunal giving the later 
decision, and if the Tribunal giving the earlier decision has taken into consideration 
all material evidence. Weshould also like to sound a note of warning, especially with 
regard to a Tribunal like the Appellate Tribunal, that it should be extremely slow 
to depart from a finding given by an earlier Tribunal. Even though the principle of 
res judicata may not apply, even though there may be no estoppel by record, it is very 
desirable that there should be finality and certainty in all litigations including litiga- 
tion arising out of the Income-tax Act. It is not a very satisfactory thing that an 
assessee should feel a grievance that one Tribunal came to one concluion and another 
Tribunal came to a different conclusion and that the two conolusions are entirely in- 
consistent with one another. Therefore, the second Tribunal must, be satisfied that 
the circumstances are such as to justify it in departing from the ordinary principles 
which apply to all Tribunals to try and give as far as possible a finality and a conclu- 
siveness to a decision arrived at. We should also like to lay down a further limitation 
upon the power of the Tribunal to revise the decision given earlier by that very Tri- 
bunal. The effect of révising this decision should not lead to injustice and the Court- 
must always be anxious to avoid injustice being done to the assessee. If the Court 
is satisfied that by depriving the assessee of his rights under the later decision in an 
earlier year the assessee lost an important advantage or lost some benefit which he 
could have got under the Income-tax Act, then the Court may take the view that de- 
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parting from the earlier decision leads to injustice or denial of justice and the Court 
may prevent an Income-tax Authority from doing something which could be unjust 
and inequitable. We may state that when Mr. Palkhivala was contending that the 
result of reopening the decision of the first Tribunal was to cause injustice to the asses- 
see, the Advocate General very fairly agreed that the Department will see that 
no injustice was done to the assessee. What was pointed out by Mr. Palkhivala 
was that when in the assessment for 1941-42 the Tribunal took the view 
that Hiralal was a trustee of Vasantlal there were losses in the assessee firm 
and a part of those losses were allocated to the share of Vasantlal. What Mr. Palkhi- 
vala says and rightly says is that these losses cannot be set off against subsequent 
profits by Hiralal. Ifin 1942-43, 1948-44 and 1944-45 Hiralal is considered to be 
the partner of the assessee firm and if the assessee firm has made profits for these years, 

irajal has lost the right of setting off the losses of 1941-42 against those profits, which 
right he would have had if in 1941-42 also the Tribunal had taken the view that Hiralal 
was @ partner in the assesses firm. We are sure that the Department will see that no 
Injustice is cause@to Hiralal by the erroneous view, as it now turns out, taken by the 
Tribunal in 1941-42 that Hiralal was a trustee of Vasantlal and not a partner in his 
own right. 

But the interesting point that has been raised by Mr. Palkhivala is that although 
these principles may apply to Income-tax Authorities they donot apply to the Appel- 

late Tribunal which stands on a different position to the Income-tax Authorities. It 
is pointed out that under the Income-tax Act under s. 5 the Income-tax Authorities 
are set out who are Income-tax Officers, Appellate Assistant Commissioners and Com- 
missioners of Income-tax, and it is Chap. I-A which deals with the Appellate 
Tribunal which is not an Income-tax Authority. Therefore it is contended that although 
the principle of res judicata may not apply as far as an Income-tax Officer and the 
Appellate Assistant Commissioner are concerned, it should apply to a judicial Tribunal 
like the Appellate Tribunal which is not in any way under the control or authority 
of the Central Board of Revenue or the Income-tax Commissioner. In order to appre- 
ciate this argument we must consider what role does the Appellate Tribunal play 
under the Income-tax Act. It is clear that the Tribunal is a part of the machinery 
ofassessment. It may be the final link in the sense that it is the final appellate autho- 
rity on facts. But when the Income-tax Act sets up a complete comprehensive assess- 
ment machinery, the Income-tax Tribunal plays an important part in that machinery 
and it will be entirely erroneous to contend that the Income-tax Tribunal stands out- 
side that machinery and has nothing to do with that machinery. The Advocate Gene- 
ral has drawn our attention to s. 37 where the Income-tax Officer, the Appellate Assis- 
tant Commissioner, Commissioner and the Appellate Tribunal are all grouped together 
for the purpose of vesting in them certain powers under the Civil Procedure Code. 
Again, under s. 28 power is given to all these authorities to impose a penalty for cer- 
tain income-tax offences. 

It has been argued by Mr. Palkhivala that certain decisions have taken the view 
that as far as the High Court is concerned when it decides a question of law on a refer- 
ence under s. 66 that decision, if it is not merely concerned with the particular assess- 
ment but is of an enduring character, is binding upon the Income-tax Authorities not 
only for that assessment year but also for subsequent assessment years, and the attempt 
of Mr. Palkhivala was to equate the position of the Tribunal with that of the High 
Court. In our opinion, the position of the High Court under the Income-tax Act is 
entirely different from the position of the Tribunal. The High Court is not a part of 
the assessment machinery. It has nothing whatever to do with the assessment of the 
assessee. Its jurisdiction is purely advisory and all that it does is to decide questions 
of law which are either referred to it by the Tribunal or which it directs the Tribunal 
to refer on the application of the assessee or the Commissioner of Income-tax. There- 
fore, even though the principle of res judicata may apply to the decision given by the 
High Court on a reference under s. 66, it would be fallacious to urge that therefore by 
analogy the same principle should apply when the Tribunal gives a decision in appeal 
where an appeal is preferred to it by the Income-tax Officer or the assessee. 

Turning to the authorities, the authority that was strongly relied upon by Mr. Pal- 
khivala and on whi8h several other High Courts have relied is a full bench decision 

L, Re. 
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of the Madras High Court in Sankaralinga Nadar v. Commissioner of Income-tax, 
Madras The full bench was really concerned with the power of the Income-tax 
Officer and what it held was that the Income-tax Officer was not bound.” 
by the rule of res judicata or estoppel by record. But the full bench made 
it clear that the power of the Incomo-tax Tribunal to reopen a matter 
was not unlimited and the limitation they laid down was this. At page 426 the judg- 
ment states : 

“Tt seams to us that where income-tax officials have, after enquiry, proceeded to assess the 
aasessee on a certain basis, though they may be entitled to reopen the enquiry, they cannot 
arbitrarily change the assessment simply on the ground that the succeeding officer does not agree 
with the preceding officer's finding. The position is just like the position of any two parties 
who have proceeded on a certain basis in their relations. It may be open to one party to reopen 
the matter. But if he wants to do so, there should be facts which would entitle him to do it. 
If fresh facts come to light which on an investigation would entitle the Income-tax. Officer to come 
to a different conclusion from that of his predecessor we think he is entitled to reopen the question. 
But if there are no fresh faots, it is difficult to see how he oan arbitrarily gg behind the finding of 
his predecessor. The same prinriples of natural justice or judicial dealing, which Courts impose 
upon Income-tax Officers, would prevent them capriciously setting aside the orders of their 
predecessors based on enquiry.” 


Therefore, what is emphasised in this statement of the law is that the full bench of 
the Madras High Court limited the power of the Income-tax Authorities to reopen a 
settled question only if there were fresh facts which would justify a different conclusion. 
With respoct to the full bench, we are not prepared to accept that that is the only 
ground on which an Income-tax Authority would be entitled to reopen a settled matter, 
and really when one carefully studies this passage, the emphasis is upon the second 
Tribunal acting arbitrarily or capriciously, and we with respect are in agreement to 
that extent that the second Tribunal would certainly not be justified in reopening 
a matter arbitrarily or capriciously. But we do not understand why, if the 
second Tribunal takes into consideration matters which were not taken into 
consideration by the first Tribunal, it could said that the second Tribunal 
was acting arbitramly or capriciously. As we shall presently point out, the 
different High Courts whose judgments Mr. Palkhivala has relied upon have 
all in their turn put some gloss or other upon this statement of the law of the Madras 
full bench. If there was uniformity as to the view taken by all the High Courts, un- 
doubtedly according to the convention we ourselves have laid down, whatever our 
own view might have been, we would have accepted that position. But as we shall 
now proceed to point out, far from there being uniformity, the different High Courts 
have taken different views as to the right of an Income-tax Authority to reopen 4 
matter which was decided by an earlier Authority. 

Turning first to the Nagpur High Court, in Tejmal Bhojraj v. Commr. of 
Inc.-taz? the learned Judges deduced certain propositions from the decision of 
the Madras Full Bench and the propositions are (p. 212): 

“(g) The doctrine of res judicata or estoppel by record does not apply to the deoisions of 
Tncome-tax sauthorities; 

(ii) a previous finding or decision of such an authority may however be reopened and depar- 
ted from in subsequent years in the following circumstances, namely— 

(a) the previous decision is not arrived at after due enquiry; [with respect, that is not the 
test laid down by the Madras full benoh] ; 

(b) the previous decision is arbitrary; (what the Madras full bench says is not that the previous 
decision is arbitrary, but that the subsequent decision should not be arbitrary or capricious]; or 

(c) if fresh fasts come to light which on investigation would entitle the officer to come to a 
conclusion different from the one previously reached ; 

(jii) in the absence of such circumstances, the Income-tax officer cannot arbitrarily depart 
from the finding reached after due enquiry by his predecessor in office simply on the ground that 
the succeeding officer does not agree with the precoding officer’s findings.” 
Therefore, to apply the test of the Nagpur High Court, if the previous decision has 
not taken into consideration material evidence or material facts, can it be said of that 
previous decision that it was arrived at after due inquiry? 


1 (1929) I. L. R. 53 Mad. 420, ¥. B. 2 (1952) 22 I. T. Re 208. 
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Then we have the judgment of the Allahabad High Court in Kamlepat Moti Lal v. 
Comm. of Inc.-taz, U.P- The Allahabad High Court was really dealing with the 
~ question of res judicaia as applying to a decision of the High Court, a question which 
really does not arise for our decision, and what the learned Chief Justice laid down was 
that (p. 818): ` 

“ ..if any question of right or title which is pot peculiar to the year of assessment has been 
decided by a competent Court, the decision may be treated as res judicata in subsequent years... 
Even if the question has not been expregsly desided but the decision is by implication, either 
beoause the point was not raised or was conceded, the same result would follow. But if the decision 
is of the Income Tax Authorities, that decision cannot operate as res judicata.” 


Therefore, the learned Chief Justice is at pains to distingnish between the position of 
the High Court and the position of the Income-tax authorities. In our opinion, in 
this wide expression the learned Chief Justice was not only thinking of the Income-tax 
‘Officer or the Appellate Assistant Commissioner, but he was also thinking of the 
Income-tax Tribunal which in the wider sense is an Income-tax Authority, 
being a part of te assessment machinery. 

Then we might refer to an earlier judgment of the Allahabad High Court which is 
Ram Data Xita Ram of Bi sit, In re?, where the view taken by the two learned Judges 
of that High Court aboutthe powers of the Income-tax Authorities is very different 
from what the full bench of the Madras High Court suggests, and this is what the 
learned Judges say (p. 86) : 

“It is no doubt true, that in income-tax matters, the decision concerning a particular year is 
mot res judicata and does not create an estoppel. But all the same, it has to be seen if there was 
any good and valid ground for taking a differant view in 1938-39 from that taken in 1933.” 


‘With respect, “any good and valid ground” is a wide enough expression to cover a 
multitude of things, and with respect we will not agree to give the Income-tax Autho- 
rities the wide power to interfere with a decision already arrived at on any good and 
valid ground. 

Then there is a decision of the Madras High Court itself in The Trustees, Nagore 
Durgah v. Commr. of Inc.-tax,3 and in that case the learned Judges read the deci- 
sion of the full bench to mean (p. 815): 

“The principles of natural justice require that if there is prior determination by the Income- 
tax department, ordinarily there should be no variation from that decision unless there are fresh 
circumstances to warrant a deviation from the previous decision.” 


So what this decision of the Madras High Court has emphasised is fresh circumstances 
being present to justify a departure from the earlier decision, Fresh circumstances 
are not necessarily the same as fresh facts brought before the Tribunal considering 
revising the earlier decision, and in our-opinion “fresh circumstances” is a much wider 
expression than merely “fresh facts brought before the authority.” 

Reference was also made to a judgment of the Patna High Court in Kantram Ganpat 
Ra: v. Commr. of Inc.-taz.4 The learned Judges of that High Court followed the 
decision of the Madras full bench and this is what they state (p. 337) : 

“...It may be open to one party to reopen the matter. But if he wants to do so there 
should be facta which would entitle him to doit. Iffresh facts come to light which on an investi- 
‘gation would entitle the Income-tax Officer to come to a different conclusion from that of his 
predecessor we think he is entitled to reopen the question. But if there are no fresh facts, it is 
difficult to see how he can arbitrarily go behind the finding of his predecessor.” 


It will be noticed that emphasis is placed by the learned Judges on the second 
decision being an arbitrary decision, but in our opinion even if there are no fresh facts, 
if material facts have not been taken into consideration on the earlier occasion, it 
could not be said of the later decision that it is an arbitrary interference with the 
earlier decision. 

Tt is not necessary strictly to consider what the position of the High Court is with 
regard to the question of res judicata. But Mr. Palkhivala has drawn our attention 
to the view taken by the Madras full bench where it considered two decisions of the 
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Privy Council which at first blush may appear to be inconsistent and which are re- 
ported in the same volume, Hoystead v. Commissioner of Taxation,! and Broken Hill 
Proprietary Co. v. Broken Hill Municipal Council®, This is the principle that the 
Madras full bench deduces (p. 434) : 

“The principle to be deduced from these two cases is that, where the question relating to 
assessment does not vary with the income every year but depends on the nature of the property 
or any other question on which the rights of the parties to be taxed are based, e. g., whether 
a certain property is trust property or not, it has nothing to do with the fluctuations in the income, 
such questions, if desided by a Court on a reference made to it, would be res judicata in that the 
same question cannot be subsequently agitated. But if the question is desided by a Court ona 
reference which depends upon considerations which may vary froth year to year, e. g., the oase 
in Hoystead v. Commissioner of Taxation in which the average valuation had to be taken, there 
could be no question of res judicata.” 


What Mr. Palkhivala wants us to do is to apply this principle, which the Madras 
High Court in terms applied to a decision of a Court, to the decision of a Tribunal. 
As we have already pointed out, in our opinion the Tribunal stands on a very different. 
footing from the High Court, and even assuming that the principie laid gown by the 
Madras High Court would apply to a decision of the High Court on a reference, it does 
not necessarily follow that the same principle would apply to the Tribunal. In this 
connection Mr. Palkhivala strongly urged upon us to consider that the position of the 
parties before the Income-tax Tribunal was very different from the position of the 
parties before the Income-tax Officer. There was no lis before the Income-tax 
Officer, there were no two parties, and the Income-tax Officer was really representing 
his department and trying to assess the assessee according to his view of the liabilities 
of the assessee. But according to Mr. Palkhivala when the matter comes before the 
Tribunal there is a lis, there are two parties to that lis-the Income-tax Officer on the 
one side and the assessee on the other, and the decision of the Tribunal is a proper 
Judicial decision in the same sense in which a Court would decide after hearing parties, 
and therefore we should not hesitate to apply the principle applicable to decisions of 
the High Court to the decisions of the Tribunal. If what Mr. Palkhivala Bays is true, 
then the same principle must apply to the decision of the Appellate Assistant Commis- 
sioner, because whatever the position before the Income-tax Officer might be, as far 
a8 the Appellate Assistant Commissioner is concerned he has a lis also to decide, he 
has also two parties to the lis, and he gives his decision after hearing both parties. 
To that Mr. Palkhivala’s answer is that whereas the Appellate Assistant Commissioner 
is not an independent judicial Tribunal, the Appellate Tribunal is. Really, we fail to 
understand what the significance of the expression “independent” in this context is. 
We take it that it is not suggested thatthe Appellate Assistant Commissioner in decid- 
ing an appeal is partial or biased in favour of the Department. The duty is cast upon 
him by the Income-tax Act to decide the appeals judicially, and although he may be 
an Income-tax Authority and even though administratively he may be under the 
Income-tax Commissioner or the Central Board of Revenue, when he sits in appeal as 
an Appellate Assistant Commissioner he acts judicially and must show the same in- 
dependence that the Income-tax Tribunal does, and therefore it is impossible to 
differentiate between the position of the Appellate Assistant Commissioner and the 
Income-tax Tribunal. Therefore, if the principle laid down by the Madras full bench 
as applicable to the High Court were to apply to the Tribunal, there is no reason why 
the same principle should not apply to the Appellate Assistant Commissioner, and 
even Mr. Palkhivala finds some difficulty in supporting the view that the Appellate 
Assistant Commissioner also would be bound by the principles of res judicata and 
would not be able to reopen decisions given earlier by himself or by another Appellate 
Assistant Commissioner. 

Strong reliance was placed by Mr. Palkhivala on the statement of the law with 
regard to res judicata or estoppel by record appearing in Halsbury, 2nd edn., Vol. 
SIU, p. 449, and para. 506 states: 

“The doctrine of estoppel by record has been extended by analogy to the desisions of all 
tribunals which have jurisdiction, whether by the law of this country, or by the consent of parties, 
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or by the law of the country to whose tribunals the parties have, or may be presumed from 
their conduct to have, submitted themselves.” 


‘The matter is further elaborated in para. 510 (p. 451): 


“The principle of conclusiveness has been applied to decisions not of record in numerous 
cases, of which the following are examples:—A sentence of expulsion passed by a college; of depriva- 
tion by & college viritor; of trustees dismissing a school-master;an order of the General Medical 
Council; the award of an arbitrator.” 


Tt will be noticed that what is emphasised is the conclusive nature of the decision 
given by the Tribunal. It will also benoticed thatthe cases mentioned in this para- 
‘graph are cases of a Tribunal dealing with a specific issue which is not likely to arise 
again. Itis perfectly true that when a Tribunal decides a particular issue, that issue 
becomes conclusive with regard to the rights of parties between whom that issue was 
‘decided, But what we have to consider in this reference is entirely a different matter, 
‘and what we have to consider is the power of one Tribunal to revise or reopen a de- 
cision given by another Tribunal in a different assessment. Income-tax Tribunals 
‘deal with different &ssessments, and it could not be said that when the first Tribunal 
oe a decision the issue was at an end and the question could not be raised again, 
cause when a fresh assessment came before the later Tribunal the question did arise 
but it arose in a different assessment. Therefore, the principle enunciated by Hals- 
bury, though with respect perfectly correct with regard to special tribunals dealing 
with specific issues, does not necessarily apply to a case of an Income-tax Tribunal 
which is dealing with the same question not in the same assessment but in a different 
assessment, and here again the basic principle to which we have drawn attention earlier 
should be borne in mind that every assesament is a self-contained assessment. 
Applying the principles to the facts of the case before us, really there is not much 
difficulty in deciding this question of law. The Tribunal in its statement of the case 
has expressly stated that it wentinto the question in much greater detail in thelater 
years and relied upon the following evidence, and the evidence relied upon by the 
‘Iribunal is set out in the statement of the case. There are three documents on which 
reliance has been placed by the Tribunal and those three documents are applications 
by the firm for registration under s. 26A of the Income-tax Act. All these applica- 
tions are signed by the parties to the firm as indeed they have got to be so signed, and 
in all these applications the name of Hiralal Shah appears as a partner. erefore, 
by these applications he represented to the Income-tax Authorities that he was a 
partner along with Shantilal and Kantilal, two of his sons, in the firm of which re- 
gistration was sought. When we turn to the earlier order of the Tribunal for which 
finality is claimed, there is no reference whatsoever to these three documents. Mr. 
Palkhivala says that the Tribunal might have considered them and might not have 
referred to them and it would not be right to infer that merely because the order does 
not mention these documents therefore no consideration was given to these documents. 
We can understand a judicial authority not referring to all relevant documents 
brought before it, but when a document is material and it has a considerable bearing 
upon the very issue that the Tribunal has to decide, a complete omission to consider 
that document may justifiably lead to the inference that that particular dooument 
was not considered by the Tribunal in arriving at its conclusion, and that is exactly 
the view taken by the present Tribunal. It seems to have taken the view that the 
‘earlier Tribunal came to its conclusion onmaterials which were not complete nor de- 
tailed, whereas more detailed and more elaborate materials were gone into by the 
present Tribunal in coming to the conolusion which it did. We are bound by the 
statement of the case submitted to us. 
The answer, therefore, to the question that is submitted to us, which is: 
“Whether in the circumstances of the case the Tribunal was justified in lawin departing from 
its previous finding that Hiralal was a trustee for the minor Vasantlal?” 
must be in the affirmative. We wouldlike to emphasise the fact that we are answering 
this question on the specific facts and circumstances set out in the statement of the 
case. 
A notice of motion has been taken out by the assessee which has been argued by 
Mr. Palkhivala, and tkenotice of motion wantsa supplementary statement of the case 
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to be submitted by the Tribunal. The fresh facts which the assessee wants to be 
placed before us are the various documents which according to the assessee were 
placed before the first Tribunal and from that it is sought to be argued that the first 
Tribunal in coming to its decision carefully weighed all the materials before it. We 
do not understand how the fact that certain materials were before the Tribunal can 
help us to come to the conclusion that that Tribunal necessarily considered those 
materials. The only way to find out whether a Tribunal considered materials placed. 
before it is by looking at the judgment of the Tribunal. It would neither be possible 
nor proper to enter into the minds of Judges who decide a particular case. The mind 
of the Judge is only apparent from his judgment, and if in the judgment the Judge 
has not referred to material evidence or material documents, as we said before, the 
only inference that can be drawn is that he did not consider those materials. The 
notice of motion also indirectly attempts to satisfy us that on all the materials which 
were before the two Tribunals the decision of the first Tribunal was correct and the 
decision of the later Tribunal was not correct. We are not concerned with the merits 
of the decision of the second Tribunal, nor do we wish to adjudicate between the com- 
peting claims of the first Tribunal and the second Tribunal as to the correctness of 
their respective decisions. It may be that the first Tribunal was right in its decision 
and the second Tribunal was wrong, but all that we have to consider on this reference 
is whether in law the second Tribunal had the power and authority to reopen the de- 
cision given by the first Tribunal. If the second Tribunal had that power, then as to 
whether the power was properly exercised or not or whether its decision was correct 
and valid is a question that does not arise on this reference. Thenotice of motion is, 
therefore, dismissed with costs. 
The assessee must pay the costs of the reference. 


Attorneys for applicant: Daphtary Ferreira & Divan. 
Attorney for respondent: N. K. Pettgara. 


Before the Hon'ble Mr. M. O. Ohagla, Ohtef Justios, and Mr. Justice Tendolkar. 
THE COMMISSIONER OF INCOME-TAX, BOMBAY NORTH, 
KUTCH AND SAURASHTRA, AHMEDABAD 


v. 
WALJI DAMJI.* 

Indian Incomo-tax Act (XI of 1922), Secs. 12 B (1) and third proviso, 41(2)—Transfer of Property 
Act (IV of 1882)—Indian Partnership Act (IX of 1982), Sec. 48 (b}—Reostvers appointed by 
Court, to sell partnerahip assets of dissolved firm, selling them on March 10, 1947—Partnership 
asseta realising gain on sale—Amount of gain whether ‘Capital gain’ within a. 12B(1)}— 
Applicability of third provist to s. 12B(1}—Sale by receivers whether a sale as contemplated by 
Transfer of Property Act— Whether 8. 48 of Indian Partnership Act requires that assets of firm 
must be sold. 

The assessee, an unregistered firm, was dissolved by a decree of Court and receivers were 
appointed to sell the partnership assets. They sold them on March 10, 1947, and the part- 
nership assets realised a gain of Rs. 30,447. The Income-tax Officer included this sum in the 
assessment of the assessee for the relevant assesament year as ‘capjtal gain’ within the mean- 
ing of s. 12(B)(1) of the Indian Income-tax Aot, 1922. Tho assessee contended that the sum 
was exempt from assessment under the third proviso toa. 12 B(Z) of the Act:— 

Held, that when the receivers sold the partnership assets they did not distribute capital 
assets to the partners on the dissolution of the partnership firm and, therefore, the third 
proviso to s. 12B(1Z) of the Aot was not applicable to the facts of the case: 

Oomr., of I. T. v. Anderson, referred to; 

that the sale effected by the receivers was a sale as contemplated by the Transfer of Pro- 
perty Aot, and was not a compulsory transfer of title as a result of any provision of law, and 

that, therefore, the sum of Rs. 30,447 was not exempt from assessment as contended by 
the assessee. 


* Decided, September 15, 1965. Income-tax 1 (1954) 57 Bom. L.R. 88. 
Reference No. 7 of 1955. a 
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All that s. 48 of the Indian Partnership Act, 1932, lays down is the order in which the 
assets of a firm have to be applied on dissolution. The section does not require that the 
assets of the firm should of necessity be sold. 


Wasi Damir (assessee), which was an unregistered firm, was dissolved by 
a decree of the Court on June 15, 1944. Receivers were appointed to sell the part- 
nership property of the assessee and they sold it on March 10, 1947, at a public auction 
for Rs. 57,000. The Income-tax Officer found that the written down value of the 
assets sold came to Rs. 13,633 and the sale, therefore, resulted in a capital gain of 
Rs. 43,367. He consequently under s. 12B(Z) of the Indian Income-tax Act, 1922, 
included this sum of Rs. 43,367 in the assessment of the assessee for the assessment 
year 1948-49, the previous year being from October 25, 1946, to November 12, 1947. 


On appeal, the ard Assistant Commissioner held that the profit arising on 
sale of, the assets of the assessee was liable to capital gains tax, but he reduced the 
capital gains to Rs. 30,447, observing in his order, as follows :— 

“On a reading of the section as a whole, the scheme of the Aot is to tax all capital gains aris- 
ing to any person ofsale, exchange or transfer of the capital assets. This proviso lays down 
that certain ¢ransactions on certain occasions would not amount to sale, exchange or transfer of 
capital assets. The idea underlying the laying down of this proviso is very clear. The distribu- 
tion of capital assets between coparceners of an Hindu undivided family would certainly be tax- 
able to capital gains in the hands of the coparceners as and when he sells the capital assets acquired 
by him. Similarly assets of a partnership when distributed amongst partners and disposed of by 
them would be subject to capital gains taxin the hands of the partners. At the time of dissolu- 
tion of a firm the partnership assets would be distributed amongst the partners and the partners 
would deal with them in the manner they thought best according to their ciroumstanoes. It is 
in order to avoid apparently double taxation of the capital gains that this proviso appears to have 
been brought in, firstly in the hands of the firm at the time when the firm’s assets are distributed 
and secondly in the hands of the receiving partnersin the case of sale by them. This appears tobe 
the reasoning behind this proviso. In the present case the firm’s assets are not distributed amongst 
the partners. ‘The assets are sold by a Commissioner under the orders of the Court and the part- 
ners themselves were entitled to bid and purchase the assets openly in auction. This does not 
amount to distribution of assets on the dissolution of a firm. I am, therefore, of the opinion that 
the profit arising on the sale of the assets of this (dissolved) firm is liable to capital gains tax.” 


The assessee appealed to the Appellate Tribunal contending that in view of the 
third proviso to s. 12B(Z) of the Act the amount of Rs. 30,447 was not liable to be 
assessed under the head ‘capital gains.’ This contention was accepted by the Tri- 
bunal and it allowed the assessee’s appeal, observing as follows :— 

“The opening words of s. 12B (J) and conoluding words ‘of this proviso lead to the irresistible 
conclusion that the distribution of capital asset may be by sale, exchange or transfer’ and if done 
on dissolution will not be treated as such sale, exchange or transfer. Consequently, we are of 
the opinion that this amount is governed by the above proviso and is not taxable.” . 


The following question of law was referred to the High Court :— 


‘Whether on the facts and in the circumstances of the case the sum of Rs. 30,447 is exempt 
from assessment under the third proviso to section 12B(I) of the Indian Income-tax Act?” 


The reference was heard. 


M. P. Amin, Advocate General, for the appellant. 
R. B. Kotwal, for the respondent. 


Amin. The point in this reference is a very narrow one. The assessee is an un- 
registered firm which was dissolved on June 15, 1954. Receivers appointed to sell 
the assets of the partnership sold them on March 10,1947, and realised a capital gain 
of Rs. 30,447 which was taxable under s. 12B(1) of the Indian Income-tax Act, 1922. The 
case of the assessee was that the case fell within the third proviso to s. 12B(1) of the 
Act. This contention is clearly untenable as the receivers actually sold the partner- 
ship assets and distributed the proceeds to the partners. See Comr. I. T. v. 
Anderson.1 The ratio in that case is that the third proviso to s. 12B(Z) applies only 
to cases where there is a distribution of capital assets in specie. Though that case 


° 1 (1954) 57 Bom. L.R. 68. 
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dealt with distribution by executors or administrators, the ratio clearly applies to 
the present case. 

Kotwal. In the present case the assessment has been wrongly made on the part- 
ners. The receivers were holding the assets of the firm and therefore it was only the 
receivers who could be assessed. 

Amin. Sees. 41 (2) of the Income-tax Act which clearly provides that in such a 
case the partners can be taxed directly. 

Kotwal. Secondly, the sale by the receivers of the assets of the partnership was in 
the course of the distribution of the partnership assets and hence this factor cannot 
take the case out of the third proviso to s. 12B(Z) of the Income-tax Act. Sees. 48 
of the Indian Partnership Act, 1932, and Lindley on Partnership (10th edn.), p. 703. 
The only proper course which the receivers could have followed was to sell the assets 
of the partnership and apply the proceeds in the manner laid down in s. 48 (b) of the 
Partnership Act. Alsosee Mulla’s Code of Civil Procedure, 12th edn., pp. 1331-32, Where 
the forms of the preliminary and final decrees for dissolution of partnership are set 
out. Finally, in the present case the receivers had sold the assets gf the partnership 
under directions of the Court. Hence thesale ison the same footing as a a by the 
Court in execution of a decree and is not a sale as contemplated by the Transfer of 
Property Act, 1882. See Wazire v. Mathura Prasad.* 


CHaGLA C.J. The assessee is an unregistered firm and it was dissolved on June 15, 
1944. Receivers were appointed to sell the partnership assets and they sold them on 
March 10,1947. The partnership assets realised a gain of Rs. 30,447, and the Income- 
tax Department contended that this sale had resultedin a ‘capital gain’ within the 
meaning of s. 12B and that the firm was liable to be assessed to tax on this capital 
gain. The contention of the assessee was that its case fell within the third proviso 
tos.12B. This contention was accepted by the Tribunal and the matter comes before 
us on this reference. 

- The third proviso would only apply if the transfer is made on the dissolution of a 
firm or other association of persons, and the transfer is in the nature of distribution 
of capital assets. It is difficult to accept the contention that when the receivers sold 
the partnership assets on March 10, 1947, they were distributing capital assets to the 
partners on the dissolution of the partnership firm. It was only after the partner- 
ship assets had been sold that the question of distribution of these capital assets to 
the partners would arise. What the Receivers did was to sell the capital assets before 
the distribution of capital assets of the partnership. Therefore, in our opinion, the 
third proviso has no application to the facts of this case. 

The position is identical with the position that arose in Comr., I. T. v. Anderson,® 
which we had to consider. There it was a case of an executor selling the assets of 
the testator and then distributing the sale proceeds to the legatees, and we pointed 
out in that case that the proviso does not apply where the testator or executor sells 
the capital assets and distributes the sale proceeds. 

It was first contended that thetax is imposed not upon the Receivers but upon the 
unregistered firm, and the answer to that contention is to be found in s. 41 (2) of the 
Income-tax Act which permits the taxing authorities to assess directly the person or 
persons on whose behalf income, profits or gains are received, and the amount in ques- 
tion was received by the Receivers not in their own right but on behalf of the partner- 
ship firm. Therefore it was open to the taxing authorities either to proceed against 
the Receivers and assess them to tax in respect of this capital gain or to assess this 
unregistered firm on whose behalf the capital gain was received by the Receivers. 

The next contention of Mr. Kotwal is that under the partnership law a sale of 
partnership assets is part of the distribution of the assets, and therefore the case falls 
under the third proviso, and he has relied for this purpose on s. 48 of the Partnership 
Act. Sub-section (b) of that section provides: 

“The assets of the firm, including any sums contributed by the partners to make up deficien~ 
cies of capital, shall be applied in the following manner...” 


and then the order is set out : payment of debts, payment of partnership dues to the 


1 (1938) I.L.R. 14 Luck. 404, 408. 2 (1954) 57 Bom. L.R. 68. 
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partners for advances made by them by way of capital and so on; and Mr. Kotwal con- 
tends thatin order to give effect to the provisions of thissub-section in the case of every 
‘dissolution the partnership assets have of necessity to be sold, and therefore the sale 
of the partnership assets is part of the distribution of the partnership assets. In our 
opinion that contention isnot tenable. All that s. 48 lays down is the order in which 
the assets of a firm have to be applied on dissolution. The section does not require 
that the assets of the firm should of necessity be sold. There may be a case where 
on @ dissolution of the partnership there may benodebtsand the partners may agree 
instead of selling partnership assets to divide them between themselves in specie. 
‘Therefore it would not be correct to say that the partnership law requires that in the 
case of every dissolution partnership asssets must be sold as a part of the machinery 
for distributing the partnership assets on dissolution. 

The next contention urged by Mr. Kotwal is that the sale effected by the Receivers 
here is not a sale contemplated by the Transfer of Property Act and that this sale is 
the result of the operation of law and therefore a. 12B would not have any application 
to such a sale. IJé is pointed out by Mr. Kotwal that the Court directed the sale and 
it was under the order of the Court that the Receivers sold the partnership assets, and 
Mr. Kotwal has drawn analogy between this sale andasaleeftected by the Court in 
execution of a decree. Inouropinion the two cases are not in pari materia. In the 
case of a Court sale the sale is effected by the Court and the Court issues a sale certi- 
ficate when the sale becomes complete and the title vests in the auction purchaser. 
In the case of a sale by a Receiver, although it may be a result of an order of the Court, 
it is not the order of the Court that vests the title in the purchaser. In order to vest 
the title in the purchaser the Receiver has to execute a conveyance in favour of the 
purchaser and it would be that conveyance which would ultimately vest the title in 
the purchaser. Therefore the sale effected by the Receivers was a sale as contemplated 
by the Transfer of Property Act. It was not a compulsory transfer of title as a result 
‘of any provision of the law. 

In our opinion, therefore, the Tribunal was in error when it took the view that this 
case fell within the third proviso to s. 12B. | 

We, therefore, answer the question submitted to usin the negative. The assessee to 
pay the costs. 


Attorney for applicant: N. K. Petsgara. 
Attorney for respondent: 8. B. Sukhtankar. 


Before the Hon'ble Mr. M. O. Chagla, Ohief Justice, and Mr. Justice Tendolkar. 


BHOGILAL LAHERCHAND v. THE COMMISSIONER OF 
INCOME TAX, BOMBAY CITY.* 


Indian Income-tax Act (XI of 1929), Sec. 16 (3)—Indian Partnership Act (IX of 1932), Seo. 830— 
Assesses admitting minor son to benefits of partnership firm started by him—Minor on attaining 
majority, tn year of account of asseesses, electing to remain partner in firm—Account of jirm 
closed every year at Divali—Departmeni calculating proportionate profits of minor tll his 
attaining majority and including amount in assessment of assessee— Whether such sum constitutes 
income of minor—Lvabtlity of assesses to pay tax on amount. 

The assesse who hadstarted a partnership firm admitted his minor son A to the benefits of 
the partnership. The minor attained majority on August 22, 1950, and he elected to remain 
a partner of the firm. After a fresh partnership deed was executed between the assesses and 
A on AuguBdt 28, 1950, A died on August 31, 1950. The accounts of the firm were closed at 
Divali every year. The Income-tax Officer caloulated the proportionate profits coming to 
the share of A upto August 22, 1950, when he attained majority, at Rs. 2,409,459 and included 
this sum in the assessment of the assesses for the Samvat Year 2006 (assessment year 1951-52) 
ander s. 16(3) of the Indian Income-tax Act, 1922, contending that this sum constituted 
the income of A as a minor and that, therefore, the assessee, who was the father of A, should 
pay tax on the amount :— 

Held, that as soon as the partnership deed of August 28, 1950, was executed and A elected 
to continue as a partner, the only right that A had was to receive his share in the profits 


* Dec&ied, September 15, 1955. Income-tax Reference No. 9 of 1955. 
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when the accounts were made up at Divali, 

thatinthe circumstances of the case the only debt that came into existence and with regard 
to which Aor rather his estate acquired aright to receive the payment was a debt which 
could only be ascertained on making up the accounts ofthe partnership as of August 31, 1950, 

that A had, therefore, no right to receive the profits that might have arisen when he attained 
majority on August 22, 1950, 

that hence the amount claimed by the Department was not the income of A in the year of 
account, and 

that, therefore, the assessee was not liable to pay tax on the amount of Rs. 2,490,459 under 
g. 16(3) of the Aot. 

What is to be considered for the purposes of s. 16(3) (a) (##) of the Act is whether in the 
year of account the minor had any right to receive any income from his being admitted to 
the benifits of the partnership. It is not enough that he should earn any income in rather a 
loose sense of that expression. He must have acquired a right to receive the partjoular 
inoome in the year of account which is being included in the total income of his father. 

E. D. Sassoon & Oo. Lid. v. Oomr. I. T., Bombay}, followed. 


Oxz Bhogilal (asseasee) started a partnership business with his thee sons, Pratap, 
Arvind and Mahesh under a deed of partnership dated April 14, 1943. At that date 
Pratap wasa major and Arvind and Mahesh were minors and the latter were, therefore, 
admitted to the benefits of the partnership. Arvind attained majority on Au gust 22, 
1950, and he elected to continue to remain a partner. A fresh partnership deed was 
executed on August 28, 1950, between Bhogilal and his three sons. Arvind died on 
August 31, 1980. 

The accounts of the firm were closed at Divali time every year. The profits of the 
firm for Samvat Year 2006 were determined at a certain figure and on a proportionate 
basis the profits of the firm upto August 31, 1950, were determined and allocated. The 
share in the profits of the firm that fell to Arvind upto August 31, 1950, was computed 
at Rs. 2,64,450. On a proportionate basis the share in the profits coming to Arvind 
upto August 22, 1950, was computed at Rs. 2,49,459. The Income-tax Officer while 
making the assessment on the assessee for the year 1951-52 (the year of account being 
S.Y. 2006) included this sum of Rs, 2,49,459 in the assessee’s total income under s. 
16(3) (a)(ii) of the Indian Income-tax Act, 1922. On appeal the Appellate Tribunal 
held that this sum was liable to be included in the assessee’s income, observing in its 
order, as follows :— 

“There is no warrant for reading in s. 16 (3) (a) (st) that the income of a minor child cannot 
bo included in the income of his parent in the year in which the minor attains majority. As long 
as two conditions are satisfied, the income of the minor has to be included in the income of the 
parent. The conditions are (1) the minor must be admitted to the benefits of partnership and 
(2) the parentis apartner in a firm in which the minor is admitted to the benefits of partnership. 
As long as the minor remains admitted tothe benefits of partnership, the minor’s income has to 
be included in the income of the parent. To this proposition of law it is no answerto say that 
(1) books of account of the firm are made up at the end of the year; (2) the minor cannot have & 
right to receive the profit on the date of his attaining majority; (3) profits can only arise when 
the accounts are made up and (4) profits cannot arise or accrue from day today. The Income-tax 
Department, in our opinion, can, if necessary, ask the firm to make up the accounts as on the date 
on which the minor attains majority. The fact that the minor Arvind elected to be a partner is 
also, in our opinion, immaterial. If he had not elected to be a partner, he could have sued the 
partners for his share of the profits, as provided in s. 30(8) of the Partnership Act. At the most 
he could be told that the the profits would only be ascertained at the end of the year and on the 
ascertainment of profits his share would be paid to him. This is, however, something different 
from saying that the profits of the part of the year prior to the minor attaining majority can- 
not be included as of right in the income of the parent.” 

The following question of law was referred to the High Court :— 

“Whether the sum of Rs. 2,49,459 could legally be included in the asgessee’s total income of 
8. Y. 2006 liable to be assessed in the assessment year 1951-52 2” 


The reference was heard. 
N. A. Palkhivala, for the applicant. 
M.P. Amin, Advocate General, with G. N. Joshi, for the respondent. 


1 (1954) 57 Bom, L.R. 639. e 
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Palkhivala, The assessee, an individual, started a partnership business with his 
three sons under a partnership deed dated April 14, 1943. Two of these sons, 
Arvind and Mahesh, were minors and hence were admitted to the benefits of the 
partnership. Arvind who attained majority on August 22, 1950, elected to become 
a partner and a fresh partnership deed was executed on August 28, 1950. Arvind 
died on August 31, 1950. The Department calculated the proportionate share of 
profits coming to the share of Arvind on August 22, 1950, and added this amount to 
the income of the assessee. This was clearly wrong because the profits can only be 
ascertained at the end of the year. See al. 6 of both the deeds of partnership 
which are in similar terms and provide as to how the balance-sheets and accounts 
of the partnership firm were to be prepared. On attaining majority Arvind elected 
to become a partner. 

[TENDOLKAR J. Is it not correct that if Arvind had elected not to be a partner 
accounts would have to be made up and the profits coming to his share could have 
been added to the income of the assessee, his father? ] 

But the positipn is entirely different because Arvind, in fact, chose to be a partner. 
_ See s. 1G (3) (a) (i$) of the Indian Income-tax Act, 1922, which is the section under 
which the income of Arvind has been added to the income of assessee. No income 
accrued to the minor on or upto August 22, 1950. See s. 30 of the Indian Partner- 
ship Act, 1932. When Arvind elected to become a partner, no public notice was 
given as required by s. 30 \5) of the Partnership Act, but an agreement to that. 
purpose was entered into. The provision regarding public notice is merely per- 
missive. Under the proviso to s. 30(5) of the Partnership Act in certain cases a 
person would become a partner even though no public notice is given or agreement 
entered into. The question is whether any profit accrued to Arvind on the date 
when he elected to become a partner. On his electing to become a partner accounts. 
could be made up only at the end of the year. In the Income-tax Act there is 
no provision for splitting up of the profits during the accounting year. Under both 
the deeds of partnership in the present case the profits would only be ascertained 
on Divalt during the continuance of the partnership. If the minor had elected not. 
to become a partner, he would have been entitled to accounts upto the date on which he 
severed his connection with the partnership under s. 30(4) of the Partnership Act. But 
since, in the present case, he elected to be a partner, accounts could be made up 
only at the end of the accounting year. What could be added to the income of 
the assesses under s. 16(3) of the Income-tax Act is such of the income as arises from 
the admission of the minor to the benefits of the partnership. Now the words ‘accrue’ 
and ‘arise’ are used in the Income-tax Act to denote almost the same idea. But if 
a distinction is to be drawn, the profitscould be said to accrue even when they are 
in an inchoate state, but they could be said to arise only after they acquire proper 
shape. See Commissioner of I. T. Bombay v. Ahmedbhat. But profits could 
never be said to have arisen before they have accrued. In the present case the 
profits could not be said to accrue or arise to Arvind till the end of the accounting 
year. No question of apportionment arises under the ratio laid down by the Supreme: 
Court in E. D. Sassoon & Co. Lid. v. Comr. I. T., Bombay.2 In that case it has been. 
laid down that income cannot be said to have accrued to an assessee till he has: 
acquired a right to receive it — there must be a debt due to the assessee. Now, in 
the present case, no debt would be due to Arvind until the end of the year. Under 
the general law Arvind would be entitled to receive the profitonly at the end of the 
accounting year and this position is binding even on the income-tax authorities. 
The income arose to Arvind attheend of the yearwhen hebecame a major. On be- 
coming a partner he had no further right except to receive his share of the profit. 
at the end of the year. Taking of accounts can only be done at the end of an inte- 
grated period. The only right which a minor gets under s. 30(4) of the Partner- 
ship Act is to ask for accounts on his severing his connection with the partnership- 
Generally the income arises only at the end of the period stipulated. The correct. 
test is that of income arising and not of income being earned. The account is a. 
continuing one and till the end of the yearone cannotsay whether there is a 
profit or loss. 

1 (1950) 52 BofA. L.R. 719, 8.0. 2 (1954) 57 Bom. L.R. 639, 664, 5.0. 
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Amin. The relevant provisions of the Partnership Aot for the present case are 
those contained in s. 30(5) to s. 30(8) and not those in s. 30(4) of the Partnership 
Act. These are the only provisions of the Act which would apply on a minor 
attaining majority. A minor has a right to receive income for every moment that 
he continues to be admitted to the benefits of the partnership. 

[Cuacia C. J. How is a minor entitled to accounts except on severance? | 

In the present case Arvind was certainly entitled to accounts on August 22, 1950, 
when he attained majority. 

[TENDOLKAR J. How can you arrive at the positive figure of profit except at the 
end of the composite period of a year? ] 

The ratio in Æ. D. Sassoon’s case applies only to the accrual of income while the 
words used in s. 16(3) of the Income-tax Act is “arise”. Actually the figure of 
commercial profits between two given dates can be arrived at. In the case of a 
partnership this is actually done and accounts are made up in case of the death, 
retirement or insolvency of any of the partners. 

M.H.K. e 


@ 
CHacLa C. J. An interesting question arises on this reference as to the liability 
‘of the father to pay tax on the income of his minor son. The question might 
have presented some difficulty but for the fact that the recent decision of the Supreme 
‘Court really makes it almost impossible to come to any other conclusion than the 
the one to which we have arrived. 


The facts are that one Bhogilal had three sons—Pratap, Arvind and Mahesh. 
Bhogilal started a partnership with his three sons under a deed of partnership dated 
April 14, 1943. At that date Pratap was a major and Arvind and Mahesh were 
minors and therefore Arvind and Mahesh were admitted to the benefits of the 
partnership. Arvind attained majority on August 22, 1950. He elected to conti- 
nue to remain a partner of this firm and a fresh partnership deed was executed bet- 
ween Bhogilal the father and Pratap, Arvind and Mahesh on August 28, 1950. 
Arvind died on August 31, 1950. Theyear of account of Bhogilal, who is the asse- 
‘gsee as an individual before us, is Samvat Year 2006, the profits which were ascer- 
tained on August 31, 1950, as coming to the share of Arvind was Rs. 2,64,450, and 
the Income-tax Department calculated the proportionate profits coming to the 
share of Arvind on this basis as of August 22, 1950, when he attained majority at 
Rs. 2,49,459, and the contention of the Department was that this sum of Rs. 
2,49,459 constituted the income of Arvind as a minor and under s. 16(3) of the Income- 
tax Act this sum must be included in the assessment of Bhogilal, the father, and 
Bhogilal must pay tax on this amount. The Tribunal held in favour of the Depart- 
ment and Bhogilal has now come before us on this reference. 


Under s. 16(Z)(c) certain income is deemed to be the income of an assessee. The 
income which the Department is seeking to tax in the hands of Bhogilal is not his 
own income; it is the income of his minor son; but by reason of s. 16(3) that income 
in the eye of the law is looked upon as income of the father and the father is liable 
to pay tax. But before the income oan be looked upon as income of the father, 
it must be obviously in the first place the income of the minor. It is only if we are 
‘satisfied that the amount claimed by the Department was the income of Arvind in 
the year of account that the question would arise whether it is properly assessed to 
tax under s. 16(3). The relevant provisions of the section are that in computing the 
total income of any individual for the purpose ofassessment, there shall be included 
s0 much of the income of a minor child of such individual as arises directly or in- 
-directly from the admission of the minor to the benefits of partnership in a firm of 
which such individual is a partner. Therefore, the conditions which have got to be 
satisfied before this income is included in the total income of an asessee are that in 
the first place the assessee must be a partner in a frm and that his minor son must 
be admitted to the benefits of that partnership, and further the income which is 

sought to be included in the total income of the assessee must arise directly 
‘or indirectly from the fact of the minor being admitted to the benefits of the 
“partnership. ° 
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The real question that has to be decided on this reference is, what is the proper 
meaning that should be given to the expression used in this sub-aection, viz. as 
arises directly or indirectly. Two views are possible. It may be suggested that 
although the sum of Rs. 2,64,450 was computed as the share of Arvind on the 
dissolution of the partnership when he died on August 31, 1950, it is possible to 
apportion that income between the period when Arvind was a minor and the period 
after he ceased to be a minor. It may be said that this sum of Rs. 2,64,450 is a 
composite amount consisting of profits earned at different stages of the partnership. 
If this were the proper view, then the Department could conceivably urge that 
inasmuch as Rs. 2,49,459 was earned by Arvind upto August 22, 1950, that was 
the income of Arvind earned by him while he was a minor and therefore that income 
must be included in the total income of his father under s. 16(3). The other view, 
which as we shall presently point out is the correct view and which has now been 
prohounced to be the correct view by the Supreme Court, is that what we have to 
consider is whether in the year of account the minor had any right to receive any 
income from hig being admitted to the benefits of the partnership. It is not enough 
- that he should earn any income in rather a loose sense of that expression. He 
must have acquired a right to receive the particular income in the year of account 
which is being included in the total income of his father. Therefore, when the 
Department includes Rs. 2,49,459 in the total income of the assessee, the question 
that must he asked and answered is, did Arvind have therighttoreceive this amount 
from the partnership at any time in the year of account, and there can be no doubt 
that in law the minor never had the right to receive this amount from the partnership. 

Let us look at what the position in law is with regard to a minor who has been 
admitted to the benefits of a partnership and who attains majority. It is a common- 
piace that @ minor can never become a partner but. he can be admitted to the bene- 

ts of a partnership, and s8. 30 of the Partnership Act regulates the rights of a minor 
who has been admitted to the benefits of a partnership, and broadly speaking the 
rights of a minor are, when he attains majority, that he has the option either to 
retire from the partnership or to continue in the partnership and a locus penitentix 
of six months is given to him to make up his mind. If he elects to continue as a 
partner then the partnership does not come to an end, the partnership continues, 
and sub-s. (7) (a) of s. 30 expressly provides that his rights and liabilities as a 
minor continue upto the date on which he becomes a partner but he also becomes 
personally liable to third parties for all acts of the firm done since he was admitted 
to the benefits of the partnership. On the other hand, if he elects not to become a 
partner, then he is entitled to claim whatever amount was due to him as computed 
at the date when he gives the public notice provided in sub-s. (5) of s. 30. Further, 
his share is not to be liable for any acts of the firm done after the date of the notice 
and he also becomes entitled to sue the partners for his share of the property and 
profits in accordance with sub-s. (4) which gives certain rights to the minor to sue 
the partners for an account of payment of the share of the minor when the minor 
severs his connection with the partnership. Therefore it is clear that if a minor on 
attaining majority elects to continue as a partner, the partnership does not come 
to an end, the partnership continues, and the minor having become a partner he is 
entitled to his profits as computed at the end of the year regulated by the partner- 
ship deed. On the other hand, if the minor elects not to be a partner, it is equally 
clear that he severs all his connection with the partnership and he becomes entitled 
to whatever amount is due to him at the date when he makes the election not to 
become a partner. Therefore, whereas in the first case there is no break in the 
continuity of the partnership and there is no need to make up any accounts other- 
wise than in the ordinary course, in the latter case there is a break in the partnership 
and accounts have to be made up as of a particular date because the minor who has 
become a major has the right to claim a specific amount as due to him on a parti- 
cular date. 

It 1s important to note that under both the partnership deeds, the partnership 
deed of April 14, 1943, and the partnership deed of August 28, 1950, it is specifically 
provided that on the Divali in each year during the continuance’of the partnership, 
accounts will be taken of all the assets and liabilities for the time being of the partner- 
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ship and a balance sheet and profit and loss account is to be made up on a certain 
basis. Therefore, the profits or the losses of this partnership from the commercial 
point of view can only be ascertained on the Divali of each year, and it would be 
impossible to predicate of this partnership that it had made any profit or any loss 
on any day preceding or prior to the Divali of a particular year. Of course, a 
partnership may come to an end by operation of law; a partner may die or a part- 
ner may retire, in which case the law provides that accounts would have to be made 
up on that particular day irrespective of the provision in the partnership deed for 
making up the accounts in the ordinary course. In the case of the minor aJso the 
law provides that by operation of law accounts would have to be made up on a 
particular day if the minor elects not to bea partner. But the law does not provide 
that there is any break in the partnership or there is a discontinuance of the partner- 
ship if the minor attaining the majority elects to continue as a partner. . 

The simple question, therefore, that we have to consider is whether in the eoir- 
cumstances of this case Arvind could ever have claimed from the partnership the 
sum of Rs. 2,409,459. As soon as the partnership deed of August 28, 1950, was 
executed and he elected to continue as a partner, the only right that Argind had’ 
was to receive his share in the profits when the accounts were made up at Divali. 
He had no right to receive the profits that may have arisen when he attained majo- 
rity on August 22, 1950. Let us look at this matter from a different point of view. 
In this case, as it so happens, Arvind unfortunately died, but assuming he had lived 
and the partnership had gone on working till the Divali of Samvat year 2006 and 
assuming the partnership had made a loss, then Arvind’s share of the loss would 
have been debited to him. The extraordinary claim of the Department is that 
although the partnership might result in a Joss, although in fact Arvind as a partner 
may have debited to him his share of the loss, yet Arvind’s father must pay tax on profits 
of the partnership which profits have been ascertained by computing them as of a 
particular date. As we said before, it is entirely fallacious to contend that it could 
ever be said of a partnership that there were profits in that partnership on any parti- 
cular day. On the facts of this case the date August 22, 1950, has no particular 
charm or magic. Arvind may have attained majority on that date, but what we 
have to consider is what Arvind did after he attained ‘majority, and unless he exer- 
cised his option to get out of the partnership, it could not be said that on August 
22, 1950, the partnership had either made proñts or losses. 

The Advocate General says that s. 16 is based ona fiction. It undoubtedly is, 
but the fiction is that the income of the minor becomes the income of his father. 
But the Advocate General wants to add a second fiction to the fiction already em- 
bodied in s. 16(3) and the second fiction is that although certain amount is not 
the income of the minor still you must look upon it as his income and make the 
the father pay tax on that income. We refuse to countenance the attempt on the 
part of the Department to add a second fiction to the fiction contained in s. 16(3) 
which is sufficiently burdensome upon the assessee who happens to be the father. 

Whatever view was possible to be taken with regard to the theory of apportion- 
ment between profits earned upto a particular date and profits earned subsequently, 
the decision of the Supreme Court in E. D. Sassoon & Co. Lid. v. Comr. 
I. T. Bombay? makes it impossible to take any other view of this case than the one 
we are suggesting to be the correct one. In that case we had held that when a mana- 
ging agency is assigned by the managing agents, then the income earned by the 
assignor for the period during which they acted as managing agents should be 
apportioned with the income earned by the assignees during the period that the 
assignees acted as managing agents. In other words, we refused the attempt of 
the Department to tax the whole of the managing agents’ income in the hands of 
the assignees because the income had accrued at the end of the relevant year at 
which date the managing agents happened to be the assignees and not the assignors. 
This decision of ours was found by the Supreme Court not to be a correct decision 
and the Supreme Court held that the managing agency commission could not be 
apportioned between the assignor and the assignee, that the commission had accrued 
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to the assignee, and the assignee must pay tax on the whole of the commission. 
There are some very important passages in the judgment of Mr. Justico Bhagwati 
which have a direct bearing on the facts of this case. At page 654 the learned 
Judge says: 

“*,..it ig clear, therefore, that income may acorue to an assessee without the actual receipt of 
the same. If the assesses acquires a right to receive the income, the income can be said to have 
accrued to him though it may be received later on its being ascertained. The basio conception 
is that he must have acquired a right to receive the income, There must be a debt owed to him 
by somebody. There must be as is otherwise expressed debitum in prassents, solvendum in fituro,... 
Unless and until there is created in favour of the assessee a debt due by somebody it cannot be 
said that he has acquired a right to receive the income or that income has accrued to him.” 
Applying this test, it is impossible to suggest that any debt, to use the language 
of Mr. Jastice Bhagwati, was created in favour of Arvind at the time. Nor could 
it be said that the sum of Rs. 2,49,459 was a debt due at any time by the partner- 
ship to Arvind. Again at p. 654 the learned Judge says: 

“...A debt muet have come into existenceand he must have acquired a right to receive the 
payment. ə Unless and until his contribution or parenthood is effective in bringing into existence 
a@ debt or a right to receive the payment or in other words a debtium in praesenit, solvendum in 
futuro it cannot be said that any income has acorued to him. The mere expression ‘earned’ in 
the sense of rendering the service eto. by itself is of no avail.” 


The only debt that came into existence and with regard to which Arvind or rather 
his estate acquired a right to receive the payment wasadebt which could only be 
ascertained on making up the accounts of the partnership as of August 31, 1950. 
The position is made even clearer by the learned Judge at page 656: 

“« .-What has, however, got to be determined is whether the income, profits or gains accrued 
to the assessee and in order that the same may accrue to him it is necessary that he must have 
acquired a right to receive the same or that a right to the income, profits or gains has become 
vested in him though its valuation may be postponed or though its materialisation may depend 
on the contingency that the making up of the accounts would show income, profits or gains.” 
Therefore, the Advocate General would be right that the mere factthat computation 
could not be made on August 22, 1950, and it could be made only later will not 
necessarily militate against the position that Arvind had acquired the right to 
receive the amount on August 22,1950. Butifhe had no right to receive the amount 
at all, the mere computation will not create a right which did not exist. 

Therefore, in our opinion, the Tribunal was in error when it took the view that 
the sum of Rs. 2,49,459 represented profits of the partnership to which Arvind as 
& minor was entitled. If the Tribunal was in error in taking that view, then clearly 
this amount could not be included in the assessee’s total income of Samvat Year 
2006. 

We must, therefore, answer the question submitted to us in the negative. Commi- 
ssioner to pay the costs. 


Attorneys for applicant : Daphtary Farreira & Divan. 
Attorney for respondent : N. K. Petigara. 
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APPELLATE CIVIL. 


Before Mr. Justices Dixit and Mr. Justice Vyas. 
RACHGOUDA PARAGOUDA, PATIL v. APPASAHEB TATYASAHEB.* 
Bombay Tenancy and Agrtoultural Lands Act (Bom. LXVII of 1948), Secs. 29(2), 14(1), 27(1}— 
Tenant sub-letting land on October 12, 1948—Appltcation for possession filed by landlord 
under 8. 29(2) on November 21, 1951—Appltcation whether barred by time under 3. 29(2)— 
When right to obtain possession must be deemed to have accrued to landlord. 

The applicant who was the owner of a certain land let it out to the opponent. On October 
12, 1948, while the opponent was the applicant’s tenant, the opponent sub-let the land. 
On November 21, 1951, the applicant filed an application against the opponent for posses- 
sion under s. 29(2) of the Bombay Tenancy and Agricultural Lands Act, 1948. On the 
question whether the application was withiu two years as contemplated by s. 29(2) of the 
Act:— 

Held, that as the sub-letting took place on October 12, 1948, it wa#on that date that a 
right to obtain possession must be deemed to have acorued to the applican’ within the 
meaning of s. 29(2) of the Act, and 

that, therefore, the application was barred by time under s. 29(2). 


The facts appear sufficiently in the judgment 


S.C. Javali, for the petitioner. 
y. V. Albal, for opponent No. 2. 


Doar J. This special civil application raises a question of limitation under 
s. 29(2) of the Bombay Tenancy and Agricultural Lands Act, 1948. 

The facts of the case in which the question arises are simple. The applicant is the 
owner of a certain land and he let it out to opponent No .1 for the year 1948-1949. 
On October 12, 1948, while opponent No. 1 was the applicant’s tenant, opponent. 
No. 1 sub-let the land in dispute to opponent No. 2. ‘On December 28, 1948, the- 
Bombay Tenancy and Agricultural Lands Act, 1948, was applied to the place from 
which this application arises and on November 21,1951, the applicant filed the pre- 
sent application against the two opponents for possession under s. 29(2) of the Act. 
Upon that application, a question arose as to whether the application preferred by 
the applicant was within two years as contemplated by s. 29(2). The Mamlatdar, 
Athani, who heard the application, held that the application was not filed within 
two years of the date on which the right to obtain possession accrued to the appli- 
cant, and having come to that conclusion, the application was dismissed. There 
was then an appeal to the Prant Officer, Chikodi, and the appellate authority, 
agreeing with the Mamlatdar, held that the application was not within time and 
dismissed the applicant’s appeal. From the appellate order the applicant went in 
revision before the Bombay Revenue Tribunal and that Tribunal, consisting of 
Mr. K. C. Sen, President, and Mr. S. B. Hubli, held that the application was out of 
time. The applicant now applies under art. 227 of the Constitution. 

Upon this application, Mr. Javali for the applicant contends that the application 
preferred by him on November 21, 1951, was within time because the application 
was made within two years either from September 7, 1951, or September 21, 1951, 
when the applicant gave notice to opponent No. 1 terminating the tenancy. In 
determining the question of limitation, it is necessary to just look at three sections 
of the Act. The first of these is s. 14 which, so far as material, provides by 
sub-s. (Z) that: 

“Notwithstanding any agreement, usage, decree or order of a Court of law, the tenancy of 
any land held bj a tenant shall not be terminated unless such tenant—- - 
(d4) has sublet the land or failed to cultivate it personally.” 


There is a proviso to s. 14, but this proviso was added to s. 14 by the amending 
Act No. XX XIII of 1952 which came into force on J anuary 12, 1953. It is clear, 
therefore, that the proviso does not apply to the facts of this case. Section 14 (1)(d} 


* Decided, September 27, 1955. Special Civil Application No. 1821 of 1956. 
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would, therefore, show that the tenancy of a Iand held by a tenant is not liable to 
be terminated unless the tenant has sublet the land. Since the proviso does not 
apply, it is not necessary for the landlord to give three months’ notice as contem- 
plated by the proviso to s. 14(Z) . It is enough if the landlord terminates the ten- 
ancy by an indication of his intention to so terminate it by filing a proceeding under 
8. 29(2) of the Act. Then the next section to look at is 8. 27 which by sub-s. (Z) 
provides, so far as material, that 

“No... sub-letting of the land...held by a tenant shall be valid. Such... sub-letting... 
shall make the tenancy liable to termiuation,” 
Section 27(1), therefore, shows that if a tenant sub-lets, then the sub-letting would 
be invalid and as a consequence the tenancy is liable to termination. The remaining 
section to which reference must be made iss. 29(2) which provides that: 


“No landlord shall obtain possession of any land or dwelling house held by a tenant except 


possession of the land or dwelling house, as the case may be, is deemed to have accrued to bim.’ 


In our vieW, the key words in s. 29(2) are the words “deemed to have accrued”, 
Now, to obtain possession a landlord has to make an application and the question 
is as to when the right to obtain possession must be deemed to have accruéd to the 
applicant in the circumstances of this case. Mr. Javali argues that the right to 
obtain possession can arise only after he has given some indication of his intention 
to terminate the tenancy. To justify such a construction, there are no words in 
8. 29(2) in favour of Mr. Javali’s contention. In a case where the proviso to 
3. 14 does not apply, it is clear that no notice is necessary. In cases where the 
proviso applies, a notice to terminate the tenancy is necessary, and so long as a notice 
is not given, the tenancy is not terminated. It follows that the landlord has no 
"ight to possession until the period of the notice has expired. But the words as 
ased in s. 29(2) are the words “‘the right to obtain possession is deemed to have 
zccrued to him.” Now, the sub-letting in this case took place on October 12, 
1948, and it is on that date that a right to obtain possession must be deemed to 
2ave accrued to the applicant, that is, the landlord. Section 29(2) does not use the 
words “the right to obtain possession has accrued to the landlord.” The right to 
obtain possession would accrue to the landlord only when the period of notice has 
2xpired, because it is only from the expiry of the period of the notice that the land. 
ord would be entitled to obtain possession of the land. But the language used in 
. 29(2) is “the right to obtain possession is deemed to have accrued to him.” In 
he face of this language, it is impossible to hold that the limitation would not begin 
o run on October 12, 1948, but only on November 7, 1951, when the applicant gave 
lotice to opponent No.1. 

In our view, therefore, the authorities below were right in taking the view that 
he application was barred by time under s. 29(2). In view of this conclusion, the 
pplication must fail and the rule will be discharged with costs. 


Rule discharged. 


L,R.—5 
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Before Mr. Justica Dixit and Mr. Justice Vyas. 
STATE v. ARDESHIR HORMUSJI BHIWANDIWALA.* 

Factories Act (LXIII of 1948), Secs. 2 (m) and (k)(i), 7(1)(bb)—Bombay Factories Rules, 1950, 
Rules 3 and 4, Forms Nos. 1 and 2—Bombay Rents, Hotel and Lodging House Rates Control Act 
(Bom. LVII of 1947), Sec. 5(3)—Indian Factories Act (XII of 1911), Seo. 2(3)—Word 
‘premises’ in 8. 2(m) of Factories Act, 1948, whether includes land—Salt works situated on 

open land whether factory within Act—Whether manufacturing process carried on upon such 
works within a. 2(k) of Act—Meantng of word ‘otherwise’ in expression ‘otherwise treating’ 
an 8. 2(k) (i) of Act. 

The word. ‘premises’ in s. 2(m) of the Factories Aot, 1948, means not only buildings, but 
includes lands as well. Therefore salt works situated upon open lands where salt “is made 
would amount to a factory within the meaning of the Act. 

Dos v. Willetts! and Emperor v. Ganpat Dattu?, referred to. 

The word ‘otherwise’ in the expression ‘otherwise treating’ in s. 2(k)(t) of the Factories 
Act, 1948, means any treatment of an article with a view to its use, sale, transport, delivery 
or disposal. Therefore, workmen employed on salt works and dealing with the sea water 
in & particular manner for the produotion of salt (e. g. by separating the sea water from the 
sea by making reservoirs, tapavants and orystallisation pans and scraping out the Balt, 
sieving it for grading purposes and packing it into gunny bags for delivery) can be said to 
be treating the sea water within the expression ‘otherwise treating’ and hence a manu- 
facturing process can be said to be carried on upon the salt works within the meaning of 
8. 2(k) of the Act. 

One Ardeshir Hormusji ‘Bhiwandiwala (accused) was a partner in the firm of 
H. M. D. H. Bhiwandiwala & Co. who were occupiers of the Wadia Mahal 
Salt Works situated at Wadala, Bombay. On July 13, 1953, one Bapat, an 
Inspector of Factories, filed a complaint that the accused who was the occupier of 
the Wadia Mahal Salt Works, which was a factory under s. 2(m) of the Factories 
Act, 1948, had failed to submit to the Chief Inspector of Factories, Bombay State, 
an application in form No. 2 for registration of the factory and for grant of a licence 
as required under s. 6 of the Act read with r. 4 of the Bombay Factories Rules, 
1950. The accused was accordingly charged with having committed an offence 
under s. 92 of the Act for breach of the provisions of s. 6 of the Act read with r. 4 
of the Rules. 


The trying Magistrate held that as the complaint against the accused was made 
beyond the period of three months from the date on which the commission of the 
offence had come to the knowledge of the complainant, it was barred by limitation 
under s. 106 of the Factories Act. The complaint was accordingly dismissed. 
The State of Bombay appealed and the High Court held [in State v. Bhiwandi- 
walla, (1954)56 Bom. L. R. 1172] that so far as failure to have the faotory registered 
under the provisions of the Act was concerned, it was not a continuing offence and 
that, therefore, the complaint in so far as that part of the charge was concerned was 
barred by limitation at the date upon which it was filed. In respect of the charge 
that the accused had failed to make an application for the grant of a licence to him 
for working the factory, the High Court held that the failure to apply for a licence 
was a continuing offence and that a fresh offence was committed on each day upon 
which the factory was worked without a licence. The High Court sent back the 
case to the trying Magistrate with a direction that he should deal with the latter 
charge in accordance with law. 


On the case coming before the trying Magistrate he held that as no manufactu- 
ring process was done in the acoused’s salt works, the salt works were not a facto 
within the meaning of s.2(k) (+) of the Factories Act, and he held further that 
the open land upon which the salt works were situated and where the salt was made 


*Decided, October 7, 10, 1956. Criminal 288/S of 1954. 
Appeal No. 817 of 1955, from the orders of 1 (1849) 7 C. B. 709. 
sxoquittal passed by K. J. Khambata, Chief 2 (1930) 32 Bom, L. R. 329. 
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were not ‘premises’ within the-meaning of s. 2(m) of the Act, and that, therefore, 
the provisions of the Act did not apply. He accordingly came to the conclusion 
that no offence was committed by the accused by his failing to apply to the Chief 
Inspector of Factories for obtaining a licence for running his Salt Works, and 
acquitted the accused. 

The State of Bombay appealed. 


H. M. Choksht, Government Pleader, with Y. V. Chandrachud, Additional 
Assistant Government Pleader, for the State. 

P. P. Khambatia, with K. K. Shinde, instructed by Gagrat & Co., for the res- 
pondent-accused. 


Vyas J. Thisis an appeal by the State of Bombay from a judgment of the learned 
Chief Presidency Magistrate, Bombay, acquitting the respondent who was charged 
with having committed an offence under s. 92 of the Factories Act, 1948, for 
breach of the provigjons of s. 6 of the Factories Act, 1948, read with r. 4 of the Bombay 

_ Factories Rules, 1950. The appeal raises an important question of construction of 
ol. k (I) and ol. (m) of s.2 of the Factories Act, 1948. The respondent is the occupier 
of the Wadia Mahal Salt Works at Wadala where.salt is made, and the questions 
which have arisen before us are whether the site where the salt works are 
situated is “premises” within the meaning of cl. (m) of s. 2 and whether the salt is 
made as result of any manufacturing process within the meaning of cl. k(Z) of s. 2. 

The respondent Ardeshir Hormusji Bhiwandiwala is a partner in „the firm of 
H. M. D. H. Bhiwandiwala & Co. who are occupiers of the Wadia Mahal Salt Works 
situated at Wadala, Bombay. The complainant in this case is one Mr. Bapat, 
an Inspector of Factories, and on July 13, 1953, he filed a complaint against the 
respondent. The gist of the complaint was that the respondent, who was the 
occupier of the Wadia Mahal Salt Works, which were a factory under s. 2(m) of the 
Hactories Act, had failed to submit to the Chief Inspector of Factories, Bombay 
State, an application in Form No. 2 for the registration of the factory and for the 

ant of a licence as required under s. 6 of the Factories Act, read with r. 4 of the 
Bombay Factories Rules, 1950. The complaint stated that by reason of the above- 
mentioned contravention of the provisions of s. 6 of the Factories Act read with r. 
4 of the Bombay Factories Rules, the respondent had committed an offence under s. 
92 of the Factories Act. 

When the case went up first before the learned Chief Presidency Magistrate for 
trial, he held that as the complaint against the respondent was made beyond the 
period of three months from the date on which the commission of the offence had 
come to the knowledge of the complainant, it was barred by limitation under s. 
106 of the Act. Accordingly, he ordered the complaint to be dismissed. There 
was an appeal to the High Court by the State of Bombay against that order of 
‘dismissal and the High Court held? that, so far ag the failure to have the factory 
registered under the provisions of the Act was concerned, it was not a continuing 
offence and that, therefore, the complaint in so far as that part of the charge was 
concerned was barred by limitation at the date upon which it was filed. But, in 
respect of the charge that the respondent had failed to make an application for 
the grant of a licence to him for the working of this factory, the High Court held 
that the failure to apply for a licence was a continuing offence, and that a fresh 
offence’ was committed on each day upon which the factory was worked without 
& licence. The pertinent observations which the High Court made in that appeal, 
which was Criminal Appeal No. 762 of 1954, were these: 

“Every day that the respondent used the premises as a factory without obtaining a licence, 
he was committing a fresh offence, and in respect of each fresh offence, a separate prosecution 
is oompetent. The failure of the complainant to prosecute the respondent for the earlier 
offences committed by him cannot, in our opinion, justify the application of the provisions of 
8. 106 in support of his plea of limitation.” ; 

Consistently with this view which the High Court took, the Court sent back the case 


1 State v. Bhiwandjwalla, (1954) 56 Bom. 2 State v. Bhiwandiwalla, (1954) 56 Bom. 
L. R. 1172. E. R. 1172, at p. 1176. 
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to the learned. Chief Presidency Magistrate with a direction that the learned Magi- 
strate should deal with the second charge, viz. the charge regarding the respondent 
running his factory without obtaining a licence, in accordance with law. 

On the case going back to the learned Chief Presidency Magistrate for disposal 
according to law in respect of the second charge against the respondent, the learned 
Magistrate came to the conclusion that no manufacturing process was done in the 
respondent’s salt works, that, therefore, the salt works were not a factory within 
the meaning of the Factories Act and that, therefore, the provisions of the Act would 
not apply. The learned Magistrate further held that the open land upon which 
these salt works are situated and where the salt is made were not ‘‘premises”’ within 
the meaning of 8. 2, cl. (m), of the Factories Act and that, therefore, also the provisions 
of the Act would not apply. In dealing with the point whether there was any manu- 
facturing process done in these salt works, the learned Magistrate made thege obser- 
vations in paragraph 27 of his Judgment: 

“T am of the view that in the preparation of salt by solar evaporation of sea-water, nothing 
is made, altered, washed, cleaned or broken up in the process. Nothin is treated. No subs- 
tance or any thing is required to be put into the sea water for obtaining salt. Ngthing is adap- 
ted in the process. Itis, therefore, not correct to say that any manufacturing process is involved, 
and if no manufacturing process is carried on, then there is no factory.” 

He proceeded to elaborate this point when he went on to observe: 

“Sea water or brine is simply taken from the creek into the reservoir through a channel 

by gravitation only. From the reservoirs it goes into the tapavanis (preliminary evaporating 
pans); and from the tapavants it goes into the orystallising pans, entirely by gravitation. The 
water as it comes from the sea is simply allowed to dry up by solar evaporation, the result of 
which is that salt orystals collect naturally as deposits. This evaporation depends entirely upon 
the agency of the sun. No human agency is used to bring this about.” 
In other words, as the learned Magistrate thought that no human agency was emplo- 
yed for producing salt in these salt works, no manufacturing process was resorted 
to upon the salt works, and therefore, the works were not a factory. Then, in res-. 
pect of the question whether the land upon which these salt works are situated and 
where salt is produced is “premises”, the learned Magistrate said that there was no 
analogy between factory premises and a aalt-farm or salt works. He went on to 
point out that the area of these salt works was roughly 250 acres. Then he said 
that in several cases the distance fromoneend of the saltfarm to theother end might 
be as big a distance as a mile. In the view of the learned Magistrate, this feature 
was more analogous to that of a large agricultural farm than to a factory as envi- 
saged under the Factories Act. He further pointed out that these salt works had 
no fencing and no boundary walls. The different salt pans were separated by sea 
water channels or by ‘common pathways”. Then he referred to a fact that no 
buildings were situated upon these salt works apart from a shed which was capable 
of being used as “ʻa sort of an office”. Indeed, the learned Magistrate thought that 
the existence of a building upon these salt works would be an impediment in the 
operations of producing salt. In short, in the view of the learned Magistrate, the 
word ‘premises’ in cl. (m) of s. 2 of the Factories Act would mean only buildings 
or “enclosures encircled by walls” and would not include open lands, like the lands 
upon which these salt works are situated. Accordingly, he held that these works 
would not amount to a factory and, therefore, the provisions of the Factories Act 
would not apply. 

Consistently with this construction which he put on the provisions of sub-cl. (Z) 
of cl. (Æ) and cl. (m) of s. 2 of the Factories Act, the learned Magistrate came to the 
conclusion that no offence was committed by the respondent by failing to apply to 
the Chief Inspector of Factories for obtaining a licence for running his salt works. 
He accordingly ordered the respondent to be acquitted of the offence with which he 
was charged. : 

For the construction of the term ‘premises’ in cl. (m) of s. 2, we may with advantage 
turn to the definition of ‘premises’ in s., sub-s.(8)of the Bombay Rents, Hotel and 
Lodging House Rates Control Act, 1947, Bombay Act No. LVI of 1947. The 
object of the Bombay Act LVI of 1947 being, amongst other things, to control rents, 
the Legislature defined ‘premises’ so as to mean, amongst othef things, any land not 
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being used for agricultural purposes and any building or part of a building let sepa- 
rately, with a view obviously to restrain the levy of excessive rents by landlords not 
only in respect of buildings or parts of buildings, but also in respect of their lands. 
In enacting that Act, the Legislature took due account of a tendency on the part of 
a landlord to charge excessive or unreasonable rent in respect of his building or 
land and thus make profit which the Legislature thought would not be a just and 
fair profit. On analogous reasoning, it may justly be said that the occupier of a 
factory, whether the factory is situated in a building or upon an open land, would 
not be immune from a tendency of making an unreasonable profit for himself by 
taking excessive work from the workers by refusing them holidays eto. While 
putting the Factories Act on the statute-book, the Legislature must not have been 
unmindful of this human failing and, therefore,in our opinion, when the Legislature 
used the word ‘premises’ in cl. (m) of 8.2, their intention must have been to include 
Jands as well. Thus, as the Factories Act itself does not contain a definition of 
‘premises’, it would, in our opinion, be correct to derive guidance on the question 
as to the Legislatures intention from the definition of the said term in the Bombay 
Act LVI 041947. 

We must proceed upon an assumption, which is a fair and reasonable assump- 
tion, that in enacting the Factories Act, the Legislature must have had in mind the 
welfare of the workers. Their intention clearly was to so regulate the labour as to 
require the employer to pay adequate attention to the health, safety and protection 
of the workers. Such being the scheme of the Act, we cannot attribute to the 
Legislature an intention to discriminate between the workers who are engaged in 
a manufacturing process in a building and those who are engaged in such a process 
on lands. Such a discrimination would be inequitous and unfair, and to do justice 
to the intention of the Legislature, we must hold that it could not have intended 
such a discrimination. Consider for instance the provisions of s. 17 which enjoin 
upon an occupier of a factory a duty of providing and maintaining sufficient ligh- 
ting in every part of the factory. We have it in the evidence of Mr. Bapat, the 
Factory Inspector, that the workers on the salt pans, who have to admit water into 
the reservoirs, “work sometimes by day and sometimes by night depending upon 
the tide.” Mr. Bapat has said that “the sea water goes into the reservoirs only at 
high tide.” Not infrequently a high tide may set in at night or even after mid-night 
and in that case the workers would have to work on the pans at night. Now, is 
it fair, just and reasonable to attribute to the Legislature an intention that, when 
they enacted s. 17 regarding provision for suitable and sufficient lighting, they wanted 
to discriminate between the workers working in buildings and those working on 
open lands on the salt pans? It is elementary that those working on the salt pans 
at night would need light for their safety and convenience as would those 
working in buildings need. Clause (3) of s. 17 says that effective provision shall so 
far as practicable be made for prevention of glare by reflection from a smooth sut- 
face. It is common knowledge that the surface of the sea is smooth. It is also 
common knowledge that when the sun is shining brightly and its rays contact a 
smooth surface at a particular angle, there is considerable glare. The rays of the 
sun falling upon the smooth surface of the sea in the middle of the day would give 
rise to a glare and we cannot be easily persuaded to agree that, while enacting cl. 
(3) of s. 17,the Legislature, while having regard to the protection of eyes of those 
working in buildings, would have been callous on the question of protecting the eyes 
of the workers on salt pans. Section 34 enjoins upon the occupier of a factory an 
obligation to see that no person shall be employed to lift excessive weight. The 
Inspector of Factories has deposed that women are employed on salt works and the 
work which they have to do is to lift baskets of salt and carry them, Can we in 
fairness be asked to agree that, while the Legislature had in mind on this point the 
welfare of the employees working in buildings and provided that they shall not be 
made to lift excessive weights, they intended to exclude workers on the salt pans 
from the purview of this beneficient provision ? Our answer must only be in the 
negative. Turning next to s. 35, it says that, where a manufacturing process 
involves risk to the eyes by reason of exposure to excessive light, the Provincial 
Government may by tules require the provision of ‘effective screens or suitable go- 
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ggles for protection of the eyes of the workers. As I have said, when the mid-day 
sun shines brilliantly upon the smooth surface of the sea, there may be excessive 
glare and it is clear that the eyes of the workers on the salt pans are exposed to that 
glare. Shall we say that the Legislature intended to exclude these workers from 
the benefit of the salutary provisions of s.35.% It is, we think, unnecessary to go 
through the various other sections of the Factories Act in such a detailed manner. 
Section 44 contains provisions for sitting facilities for workers. Section 51 probi- 
bits an occupier of a factory from requiring an adult worker to work for more than 
48 hours a week. Section 52 provides for weekly holidays for a worker. Section 
53 speaks of compensatory holidays when a worker is deprived of any of the weekly 
holidays. Section 54 says that no adult worker shall be called upon or allowed to 
work in a factory for more than nine hours a day. Even if a worker is willing to 
work longer than nine hoursa day, thesection says that the occupier will not allow him to. 
do so. Section 59 contains a provision for payment of extra wages to a worker when 
he works over time, that is, for more than nine hours a day or more than 48 hours. 
a week. There is no doubt that, in enacting the abovementiongd provisions of the 
Act, the Legislature was inspired by considerations of justice, fairness and humanity, 
and is it a proper construction to put upon its intention to say that, whereas the 
Legislature intended to extend the benefit of these salutary and beneficent provi- 
sions to the workers in buildings, they intended to deny these advantages to the. 
workers on salt pans ? Section 67 which prohibits the employment of young children, 
gs. 69 which refers to certificates of fitness and s. 79 which makes a provision for the 
grant of annual leave with wages to workers are sections containing provisions for 
the welfare of the workers andit is impossible to accept Mr. Khambatta’s contention— 
for indeed that would be the contention—that the Legislature of a welfare State 
while enacting a piece of welfare legislation for the benefit of labour intended to. 
exclude the workers on salt pans from its purview. I have refered not to a section 
here or a provision there, but to as many as 14 sections of the Act, to show what. 
the scheme of the Act is and, in our opinion, it is only consistent with the scheme 
that the term ‘premises’ in cl. (m) of s. 2 must be so construed as to include lands. 
“The words of a statute, when there is doubt about their meaning, are to be understood in the: 
sense in whioh they best harmonise with the subject of the enactment and the object which the 
Legislature has in view...whenever a statute or dooument is to be construed, it must be cons- 
trued not according to the mere ordinary general meaning of the words, but according to the 
the ordinary meaning of the words as ap, lied to the subject-matter with regard to which they 
are used.”’, 
(Maxwell on Interpretation of Statutes, 10th Edn. p. 52.) 


The object of the Legislature in enacting the Factories Act was to regulate labour and 
the provisions of the Act clearly show that the said regulation was intended for the: 
benefit and welfare of the workers. According to the well recognised canon of 
ednstruction, therefore, the word ‘premises’ in cl. (m) of s. 2 must be so construed as 
not to deny the fruit of this beneficent legislation to the workers on salt pans. Since 
a manufacturing process of making salt is done on the site of these salt works as- 
I will presently point out, since as many as 47 workers are employed in that pro- 
cess, since the salt which is made on this land where the salt works are situated is 
an article of commercial use and since the occupier is making a profit by the manu- 
facture and sale of this salt, we fail to understand why the salt works are not a. 
factory. In our opinion, they are a factory. 


Quite a lot of useful light on the construction of the word ‘premises’ occurring in 
cl. (m) of s. 2 is thrown by a comparison of the definition of ‘factory’ im sub-s. (3) 
of s. 2 of the Factories Act, 1911, with the definition as contained in ol. (m) of s. 2 
of the present Act (the Factories Act, 1948). In the Act of 1911 ‘factory’ was de- 
fined as under : 


“Factory means any premises wherein or within the precincts of which on any one day in. 
the year not less than twenty persons are simultaneously employed and steam, water or other 
mechanical power or electrical power is used in aid of any manufacturing process.” 

The definition of a factory in the present Act is this: 


“ Factory’ means any premises including the precincts thereof:— e 
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(t) whereon ten or more workers are working, or were working on any day of the preceding l 
twelve months, and in any part of which a manufacturing process is being carried on with the 
aid of power, or is ordinarily so carried on, or 

($5) whereon twenty or more,workers are working, or were working on any day of the preceding 
twelve months, and in any part of which a manufacturing process is being carried on without + 
the aid of power, or is ordinarily so carried on, 

but does not include a mine subject to the operation of the Indian Mines Act, 1962, ore 

railway rupning shed.” 
Tt is thus clear that in the Factories Act of 1948 the words “premises wherein, or 
within the precincts of which” wereremoved and in their place the words “premises in- 
cluding the precincts thereof, whereon” weresubstituted. This substitution must have 
been made with a purpose. Legislaturedoes not doa thing without a purpose, especially 
when it involves changing the existing words of a statute. In our opinion, the 
purpoge was clearly to include lands in the interpretation of the word ‘premises’. 
The word ‘whereon’ in sub-cl. (+) of cl. (m) of s. 2 would be singularly inappropriate 
if the premises meant were only buildings. In this connection, Mr. Khambatta 
has drawn our attention to the words “and in any part of which” which occur in 
the latter part of sub-cl. (¢) of ol.(m). In our view, these words are not inconsistent 
with premises being inclusive of lands. They mean that a manufacturing process 
may be carried on in any part of the land upon which a factory may be situated. 

Mr. Khambatta says that the expression “premises including precincts” would 
show that the Legislature in using the word ‘premises’ intended to exclude lands. 
Mr. Khambatta says that the word ‘precincts’ is a relative word and it is used in 
respect of and in relation to something which is a principal thing and of which it 
ig an appurtenance. According to Mr. Khambatta, if there is a building, it would 
have its precincts and the precincts would be the land around it; but, says Mr. 
Khambatta, if there is no building but only land, it would have no precincts. 
In our opinion, the expression “premises including precincts” merely shows that 
there may be some premises with precincts and some premises without precincts. 
In our view, if the term ‘premises’ were intended to exclude something which would 
have no precincts, then the Legislature would not have used the words “premises 
including precincts.” Legislature does not use superfluous words and, therefore, in 
this case when they used the expression ‘“‘premises including precincts”, they envi- 
saged premises which might have no precincts and those which might have precincts. 
Where premises are buildings, they would include precincts. Where premises are 
lands, they would have no precincts and there would be nothing to be included. 
The point is, the expression “premises including precincts” would, in our opinion, 
not exclude lands. 

In support of the view which the learned Chief Presidency Magistrate has taken 
of the term “premises”, viz. that this term does not include lands, Mr. Khambatta, 
has drawn our attention to the provisions of the Factories Act contained in Chaps. 
Tit, IV and V and has argued that by far the large majority of these provisions 
could possibly have no application to a case where a manufacturing process is carried 
on on an open land and would indicate that the Legislature, while using the word 
‘premises’ in cl. (m) of s. 2 , must have had in contemplation only the places where 
a manufacturing process is carried on in buildings. Mr. Khambatta says that the 
provisions of Chaps. II, IV and V of the Act would be meaningless and superfluous 
in cases where a manufacturing process is done on open lands. Our answer to Mr. 
Khambatte’s contention is simple. It is of course clear that the large majority of 
the provisions of Chaps. ILL, IV and V would not apply to factories where a manu- 
facturing process is carried on on an open land; but then it only means that where a 
factory is situated on an open land, it will not be necessary for the occupier to comply 
with such of the provisions of the Act with which it is not feasible to comply. Such 
an occupier would not be committing an offence and would not be liable to be puni- 
shed under the Act if he does not comply with such of the requirements of the Act 
which it is not practicable for him to comply with. When there may be factories, 
some of which may be situated in buildings and some on open lands, the Legislature 
must make all-embracing provisions for the regulation of labour, some of which 
provisions may apply to both sets of factories and some to the one or the other 
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set as the case may be. Where there are factories of more kinds than one, for in- 
stance, some situated in buildingsand some situated on open lands, itis not necessary— 
and indeed it may not be possible—that all the provisions of the Act must apply to 
every kind of factory. 

In support of his contention that the word ‘premises’ in cl. (m) of s. 2 does not 
mean and include lands, Mr. Khambatta has invited our attention to r. 3 of the 
rules framed under the Act and to Form No. 1. Rule 3 says: 

“An application for obtaining previous permission for the site on which the factory is to 
be situated and for the construction or extension of a factory shall be madeto the Chief Inspec- 
tor of Factories. Application for such permission shall be made in Form No. 1 which shall be 
accompanied by the following documents ete. eto.” 


Form No. 1 reads “‘Application for permission to construct, extend or take into use 
any building as a Factory,” and then several columns are set out which are required 
to be filled in by an applicant. Mr. Khambatta contends that since r. 3 ks of 
applications to be made for obtaining previous permission for the site on which the 
factory is to be situated and for the construction or extension of #factory and since 
Form No. 1, which is the form prescribed for the making of those applications, 
speaks of buildings only and does not mention lands, the intention of the Legislature 
must have been to exclude lands when they used the word ‘premises’ in al. (m) of 
s. 2. This reasoning, in our view, is an erroneous reasoning. The correct thing to 
do is to reverse that reasoning. We must first have regard to Form No. 1, which is 
the prescribed form, for making certain applications, and then we would understand 
what applications are meant to be made under r. 3. The wording of Form No. 1 is, 
as I have just said, “application for permission to construct, extend or take into 
use any building as a Factory” and this would clearly show that the applications 
which are to be made in that form, that is, the applications under r. 3, must be the 
applications by those who wish to construct a factory in a building and therefore want 
a site for that purpose. Form No. 2 is the form which is prescribed for making appli- 
cations under r. 4 and in the language of Form No. 2 we do not find any mao word 
as ‘building.’ Reading r. 4 with Form No. 2, it is clear that if an occupier of 
a factory wants to apply for registration of the factory and for grant of a licence, 
he must do so under r. 4 and not under r. 3. Therefore, it is clear that when a 
factory is to be constructed in a building and where a site is required forthe p ; 
the application must be made under r. 3 and it must be made in Form No. 1. When 
the occupier of a factory wants to apply for its registration and grant of a licence, 
the application must be made under r. 4 and it must be made in Form No. 2. Thus, 
we regret we are unable to see force in Mr. Khambaitta’s contention based upon his 
reading of r. 3 and Form No. 1. 


On a matter of construction of the term ‘premises’ in ol. (m) of s. 2, we may derive 
guidance from the words “premises or building” in sub-cl. (bb) of cl. (1) of 8. 7 of 
the Act. If ‘premises’ under the Act were to mean only buildings, it would scarcely 
be appropriate to use the words “‘premises or building” in sub-cl. (bb) of cl. (1) of s. 
7. It is true that sub-cl. (bb) was added by the Factories (Amendment) Act, 
1954. But by an amendment the Legislature would not incorporate something 
in the Act which would be inconsistent with or repugnant to the object of the Act. 
In our view, therefore, the words “premises or building” in sub-al. (bb) of cl. (1) 
of s. 7, which sub-clause was added in the year 1954, would suggest that the term 
‘premises’ in cl. (m) of s. 2 must include lands. 


In our construction of the term ‘premises’ in cl. (m) of s. 2, viz. that this term in- 
cludes lands, we are fortified by the meaning assigned to this term by such eminent 
authorities as Wharton, Stroud and Burrows. According to Wharton, the term 
‘premises’ in s. 4 of the Public Health Act, 1875, includes messuages, buildings, lands, 
easements, tenements and hereditaments of any tenure. According to Stroud 
the word ‘premises’ in the Workmen’s Compensation Act, 1925, implies some de- 
finite place with metes and bounds, that is, land or land with buildings upon it, 
or a ship or anything of that kind. According to Burrows, the’word ‘premises’ at 
Common law in Australia includes houses or lands. In New Zealand, the ‘“‘premises 
of a man engaged in business” may be wholly buildings or wholly land 
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or partly buildings and partly land. In Doe v. Willetts! Chief Justice Wilde 
observed that the word ‘premises’ wag commonly used as comprising land 
and houses ‘and other matters. Just as under the Public Health Act, the 
English Act of 1875, the term ‘premises’ means not only buildings, but 
includes lands as well, and a person is obliged to keep not only his buildings, 
which are tenanted by people, but also his lands where his men work, clean and 
healthy, so also it is fair and just to assume that, while enacting the Factories 
Act, 1948, the Legislature intended that the occupier of a factory, whether the factory 
is situated in a building or on an open land, must look to the welfare of his workers, 
whether they work in buildings or on lands, by keeping his buildings and landsin 
& proper state of cleanliness and sanitation. Just as under the Workmen’s Compen- 
sation Act, 1925, ‘premises’ includes lands and the employer is liable to pay compen- 
sation to his employee’s dependents, whether the ‘accident to the employee in the 
course of his employment occurs in the employer’s building or on his land, so also 
it is reasonable to assume that, while putting the Factories Act on the 
statute book, the Legislature intended that the ocoupier of a factory, whether 
the factogy is situated in a building or on an open land, would similarly 
be liable 1f the accident occurred to his workman in the course of his employment 
either in a building or on an open land. As the Public Health Act of England is 
a beneficent legislation for the welfare of the people and as the Workmen’s Com- 
pensation Act of that country is also a welfare legislation for the benefit of the 
workmen, so also the Factories Act is a beneficent legislation for the welfare of 
the labour. That being so, it is only fair and just to construe “premises” in cl. (m) 
of s. 2 of the Factories Act so as to have the same meaning as the Courts have given : 
to this word under the English Acts. 

Mr. Khambatta has drawn our attention to a decision of this Court in Emperor v. 
Ganpat Dattu? in which it was held that the word ‘premises’ in s. 2, sub-s. (3), of 
the Indian Factories Act, 1911, included all premises of a factory together with the 
compound in which they stood and that the word ‘precincts’ meant the space 
enclosed by walls or other boundaries of aplaceor building. Itisto be noted, however, 
that the terms which came up for construction in this case were the terms ‘pre- 
mises’ and ‘precincts’ occurring in s. 2, sub-s. (3), of the Factories Act, 1911. Sub- 
section (3) of s. 2 of the Factories Act, 1911, was in these words : 


“Factory means any premises wherein or within the precincts of which, on any one day in 
the year not less than twenty persons are simultaneously employed and steam, water or other 
mechanioal power or eleotrical power is used in aid of any manufacturing process.” 

In the present Factories Act (of 1948), the words are: 

““Factory’ means any premises including the precincts thereof :— 

(+) tohereon ten or more workers are working, or were working on any day of the preceding 
- twelve months, and in any part of which a manufacturing process is being carried on with the 
aid of power, or is ordinarily so carried on, or 

(1s) whereon twenty or more workers are working, or were working on any day of the preceding 
twelve months, and in any part of which a manufacturing process is being carried on without 
the aid of power, or is ordinarily so carried on, 

but does not include a mine subject to the operation of the Indian Mines Aot, 1952, or a 
railway running shed.” 

Thus, the material words in the relevant sections of the two Acts being different, 
the decision in Emperor v. Ganpat Dattu would not afford us help in construing 
the word ‘premises’ in cl. (m) of s. 2. 

In his judgment, the learned Chief Presidency Magistrate has referred to several 
English cases. In our view, the English decisions referred to by the learned Chief 
Presidency Magistrate do not give us useful help in the present case, because in those 
cases the words which came up for construction were different. The words in the 
relevant provison in the English Act were “any premises ... or within the precincts 
of which.” In one case, the English Workmen’s Compensation Act, 1897, was 
concerned, and the words construed were “Any premises wherein or within the 
close or cartilage or precincts of which.” In the Factories Act, 1948, of this country, 
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the words are: “Any premises including the precincts thereof, whereon.” The diffe- 
rence in the words being a material and substantial difference, the English decisions. 
would not give us substantial help in construing the term ‘premises’ as it occurs in 
cl. (m) of 8. 2 of the Factories Act, 1948. 

Thus, on a consideration of the object of the Act, of the intrinsic evidence about: 
the intention of the Legislature which is clear from the words ‘‘premises or building” 
in sub-cl. (bb) of cl. (1) of s. 7, and of the interpretation put by eminent authorities 
upon the term ‘premises’ occurring in the various welfare legislations, we are of 
the view that the word ‘premises’ in cl. (m) of s. 2 of the Factories Act, 1948, means. 
not only buildings, but includes lands as well. 

Proceeding next to the question of construction of ol. (4) of s. 2, the view which the. 
learned Chief Presidency Magistrate has taken, which is the view which Mr. Kham- 
batta is contending for, is that no manufacturing process is done on these salt works. 
Mr. Khambatta says: what is done on these salt works is that a sheet of salt water 
is converted into a bed of salt by evaporation due to exposure to the rays of the sun. 
Thereis nointervention of human agency; thereisno manufacturing process being done. 
on these works, that is, no work is being done by a human hand or by’a power machi- 
nery. Salt is undoubtedly made, but it is made by nature. Sea water is% gift of 
nature. Heat from the rays of the sun is also a bounty of nature. Gravitation 
by which the sea-water flows into the reservoir is also a natural force. It is true. 
that when the tide is low, a pump has to be worked for drawing the sea-water into 
the reservoir; but that happens only twice or thrice in a month. For the rest of 
the days, that is ordinarily, the tidal water flows into the reservoir and the tide is 
also a natural phenomenon. In this way, the making of salt on these works. 
is dependant on nature, not on men or machine, and does not, therefore, involve 
‘ any manufacturing process. This is the gist of Mr. Khambatta’s submissions on 
the interpretation of the expression ‘manufacturing process’ as it occurs in cl. 
(k) of s. 2. 

We have given our careful thought to these submissions. In our opinion, it is. 
a travesty of language to say that, although 47 workmen are working on these works, 
salt is made without the assistance of human agency. It is true that these work- 
men do not add anything to, nor subtract anything from, the sea-water which. 
produces salt but they do treat the sea-water in a particular way. When I use. 
the word ‘treat’, I do not refer to chemical treatment. Several words or terms in 
the context of which the word ‘treating’ occurs in cl. (k), sub-cl. (t), would show 
that the Legislature did not use the word ‘treating’ in the sense of chemical 
treatment. The word ‘otherwise’ in the expresion ‘otherwise treating’ would also. 
suggest that the Legislature had in view any treatment of an article with a view to 
its use, sale eto. Now, in this case there is no doubt that the workmen employed on 
these salt works are dealing with the sea-water in a particular manner and but for 
the dealing with it in that manner, salt as made on these works would not be made. 
Workmen’s dealing with the sea-water in a particular manner is the treatment, 
within the meaning of the expression ‘otherwise treating’, which the workmen are 
giving to the water. They are separating the sea-water from the sea, without which. 
separation the salt as produced on these works would not be produced. This sepa- 
ration of the sea-water from the sea is also a treatment of the sea-water, given to it. 
with a view to make its product an article of use, sale, transport eto. within the 
meaning of sub-cl. (i) of ol. (k): Nobody considers sea-water as such an article of 
. use, sale, transport, delivery or disposal, in other words, an article of commercial 
use. : Separation of the sea-water from the sea is the first step in making the pro- 
duct of the said water an article of use, sale etc; and this very first step is dependant. 
upon human agency. It is true that ordinarily the sea-water flows by gravitational 
force—a natural forcee—into the reservoir. But there must be a reservoir before 
the water could flow into it. From the reservoir the water flows into tapavanis 
and thence into the crystallisation pans. But before the water could flow in that 
manner, there must be tapavanis and crystallisation pans. It is the workmen 
who make and prepare the reservoir, the ftapavenis and crystallisation pans, 
without which salt as made on these works cannot be made even with the best and 
kindest of nature’s intentions. In this context, we are not to forget that when @ 
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gravitational force is not available for drawing water from the sea into the reservoir 
on account of low tide, a pump has to be worked, and that is a power T 
worked by human hand. A crystallisation pan is surrounded on all sides by sm 
embankments and this is done to separate a particular enclosed sheet of water from 
its immediate environments. These small embankments are also the work of 
human agency. The scraping out of the salt, the sieving of it for the purpose of 
grading the salt into crystals of various sizes, packing of it into gunny bags with 
a view to its transport, delivery or disposal are all done by the workmen. In these 
circumstances, upon & proper construction of cl. (k), we must hold that a manu- 
facturing process is being carried on upon these salt works. 

In conclusion, therefore, we reverse the judgment of the learned Chief Presidency 
Magistrate, hold that the Wadia Mahal Salt Works of which the respondent is 
the occupier are a factory and that the respondent committed an offence under 
s. 92 of the Factories Act, 1948, in that he failed to obtain a licence for working 
the salt works under s. 6 of the Act read with r. 4 of the Rules framed under the Act. 
We convict the respondent of this offence and sentence him to pay a fine of Rs. 25. 


Order of acqusttal set aside. 


Before Mr. Justices IMatt and Mr. Justice Vyas. 


DURGAPRASAD PRASANNAKUMAR ALIAS PANDIT BAKHALE v. 
THE STATE OF BOMBAY.* 


Press (Objectionable Matter) Aot (LVI of 1961), Sec. 3(0), Explanation J— Scope of 3. 3—Prim- 
ciples applicable in considering question whether writing contains ‘objectionable matter’ within 
a. 3 (v). 

In ascertaining the scope of s. 3 of the Press (Objectionable Matter) Aot, 1951, two consi- 
derations arise. On the one hand, there isthe freedom of the press and, on the other, there 
are limits within whioh the freedom of the press may be allowed to be enjoyed, and it is for 
the nice balancing of these two considerations that s. 3 together with the explanations has 
been enacted. While the freedom of the press is a very important freedom, it has to be 
recognised that there are limits to the exercise of that freedom, and the limits within which 
that freedom is to be enjoyed are indicated in the section. 

In considering the question whether a writing contains objectionable matter within 
8. 3(v) of the Press (Objectionable Matter) Act, 1951, the writing is to be read as a whole 
and not merely isolated passages here and there. Itis notright to pick up a strong expres- 
sion here and astrong expression there. The general tenor and the drift of the writing is to 
be considered. Further, the Court is not concerned with the correctness or otherwise ofthe 
views expressed by the writer. The Court has to consider the general drift of the writing, 
its tenor and its effect. The Court has to consider whether the effect produced upon the 
mind of an average reader is the effect which is described within s. 3 (v) of the Act. 

Emperor v. Bal Q. Talak!, referred to, 


THe facts are sufficiently stated in the judgment. 


` N. D. Dange and L. Œ. Khare, for the appellant-respondent. 
H. M. Choksht, Government Pleader, for the State. 


Drar J. These two appeals raise a question under s. 3(v) of the Press (Objec- 
tionable Matter) Act, 1951. The facts of the two cases which give rise to the appeals 
are simple and they may be shortly stated. 

The appellant is the keeper of a press known as Nirbhaya Mudranalaya situate 
at Vithal Wadi, Ranade Road, Dadar, Bombay 28. He is a publisher of a weekly 


*Decided, October 7, 1955. Criminal Appeal Shelat, Sessions Judge, Greater Bombay, in 
No. 808 of 1955 (with Criminal Appeal No. 798 Press Act Case No. 2 of 1955. 
of 1955), from the order pas by J. M. 1 (1916) 19 Bom. L. R. 211. 
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called “Hindu” published in Marathi language, which is printed at the said a 
On May 5, 1954, he made a declaration to that effect before the Chief Presidency 
Magistrate, Bombay. 

In its issue of July 19, 1954, there appeared an article headed “Statement of re- 
pentant Kamal; Vijayalaxmi became Hindu again” under a pen-name ‘Veerketu.’ 
The Commissioner of Police, Greater Bombay, having taken the view that the said 
article was objectionable within the meaning of s. 3(v) of the Aot, filed before the 
Sessions Judge, Greater Bombay, a complaint against the appellant, firstly, as the 
keeper of the press and, secondly, as the publisher of the weekly. Upon the two 
complaints, a notice was issued to the appellant and upon the evidence adduced 
before him, the learned Sessions Judge made two orders, by one of which he called 
upon the appellant to furnish a security of Rs. 1,500 and by another he issued a 
warning to the appellant, holding that the issue of the said weekly “Hindu” dated 
July 19, 1954, contained objectionable matter within s. 3(v). Feeling aggrieved by 
the two orders, the original respondent i. e. the keeper and publisher has filed two 
separate appeals. ° 

As these two appeals involve a common question, it will be convenient ta,dispose 
of them by a common judgment. 

The only question for decision in both the appeals is whether, asthe State contends, 
the article referred to above falls within the language of s. 3(v) or whether, as the 
appellant contends, it falls within Explanation 1 to s. 3. It will, I think, be conve- 
nient first to set out the relevant provisions. Section 3 defines ‘objectionable matter’ 
and provides that : 

“In this Act, the expression ‘objectionable matter’ means any word, signs or visible re- 
presentations which are likely to —--- 
(v) promote feelings of enmity or hatred between different sections of the people of India,...” 


There are three Explanations added to this section, two of which need be mentioned 
in this place. Explanation I is as follows: 

“Comm onts expressing disapprobation or oriticisn of any law or of any polioy or admini- 
strative action of the Government with a view to obtain its alteration or redress by lawful means, 
and words pointing out, with a view to their removal, matters which are producing, or have a 
tendenoy to produce, feelings of enmity or hatred between different sections of the people of 
India, shall not be deemed to be objectionable matter within the meaning of this section.” 


Explanation I runs as follows : 

“In judging whether any matteris objectionable matter under this Act, the effect of the words, 
signs or visible representations, and not the intention of the keeper of the press or the publisher 
of the newspaper or news-sheet, as the case may be, shall be taken into account.” 


In ascertaining the scope of s. 3, two considerations arise. The first is the freedom 
of the press and the other is the limits within which the freedom of the press may be 
allowed to be enjoyed. These two considerations are set out in the section and the 
explanations attached to the section. On the one hand, there is the freedom of 
the press and on the other, there are limits within which the freedom of the press may 
be allowed to be enjoyed, and it is for the nice balancing of these two considerations 
that s. 3 together with the explanations has been enacted. While the freedom of 
the press is a very important freedom, it has to be recognised that there are limits 
to the exercise of that freedom, and the limits within which that freedom is to be 
enjoyed are indicated in the section. 

‘` Now, before I refer to the article which is alleged to be objectionable matter within 
s. 3(v), it will, I think, be convenient to set out the story of certain experiences of 
a film actress by name Kamal Varma as was recited by her in the July 1954 number 
of ‘‘Filmindia”’. The article is based upon the account given by her and Í propose 
to state that account as briefly as possible. On January 4, 1954, Kamal Varma was 
married to one Ata Mahomed, after embracing Islam. She lived with her mother 
for about two months after the marriage, but thereafter Ata Mahomed and Kamal 
Varma who, by marriage, became Anjuman Ara, lived in the Taj Mahal Hotel for 
about two months until May 29, 1954, when Ata Mahomed left for Palanpur. In 
the evening of May 29, Kamal Varma alias Anjuman Ara went to the Bombay Central 
Station to see her husband off who promised that he would retur® within four or 
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five days. On May 30, 1954, i.e. on the next day one Akhtar Hussein, a common 
friend of Ata Mahomed and Kamal Varma, saw Kamal Varma and gave her a writ- 
ing which was a talaknama which is a deed of divorce bearing date May 14, 1964. 
The writing stated that Anjuman Ara had been divorced by Ata Mahomed as from 
May 14, 1954, and an amount of emoluments was deposited with the Chief Kazi 
Murghay. According to Kamal Varma, she was stunned, as she says, and to put 
it in her own words: 

“For several hours I just could not realise what had happened ; only the previous evening, 
till the moment of the train’s departure he was whispering in my ears all the love talk the sort 
of which a bride likes to hear from the mouth of her husband. I could not understand’ how 
the man who had already divorced me on the 14th May could live with me, love me and beguile 
me for 15 days more without feeling the least uneasiness of mind or conscience. Being in love 
I was, of course, behaving with blind trust like all Indian women.” 

She then goes on to say: 

“I had now realised that I had made a mistake in giving up everything for a man who did 
not deserve the lofe and faith of a woman.” 

She say8 that she was returning to her old religion, suggesting that she wanted to 
be converted back to Hinduism and the account concludes in her own words: 

“Fortunately in that religion there are no restrictions whioh can dissolve a marriage in half 
a second and that is why a marriage tie has attained more savotity and seourity in it. I hope 
that owing to my unfortunate experience other women would be on the alert and avoid trusting 
the undeserving (persons),.”’ 

It is this story as given by Kamal Varma which became the subject of the article 
called “the Clarification by Vijayalaxmi” in the issue of the paper dated July 19, 
1954. 


Now, before I refer to the article which is a fairly lengthy one and runs into some- 
thing like nine pages oftherecord, itmay be as well tostate the principles in approa- 
ching the consideration of the question which arises for decision. In the first place, 
one has to read the writing quietly and attentively. The writing is to be read as 
a whole and not merely isolated passages here and there. It is not right to pick 
up a strong expression here and a strong expression there. The general tenor and 
the drift of the writing is to be considered. Further, the Court is not concerned with 
the correctness or otherwise of the views expressed by the writer. The Court has 
to consider the general drift of the writing, its tenor and its effect. These principles 
are laid down in several cases and it would be enough to quote the remarks of Mr. 
Justice Shah in the case reported in Emperor v. Bal G. Tilat!. Mr. Justice Shah 
was dealing with the speeches delivered by Bal Gangadhar Tilak and this is what 
he said (p. 272): 

“*,..Lhe speeches must be read as a whole ‘in a fair, free and liberal spirit’. In dealing 
with them one ‘should not pause upon an objectionable sentence here or a strong word there’. 
They should be dealt with ‘in a spirit of freedom’ and ‘not viewed with an eye of narrow oriti- 
cism’. The case should be viewed ‘in a free, bold, manly, and generous spirit’ towards the 
petitioner : see Reg v. Burns?,” 

Now, in order to appreciate the dispute it is as well to point out the nature of the 
appellant’s defence. In the Court below the appellant filed a written statement, 
in para. 5 of which it is stated as follows: 

“The matter appeared to be very serious, considering the interest of the citizens of India 
(Bharat) and the subject of conversion. The policy of the Government was thought to be, 
not what it ought to be. With a view, therefore, to obtain alteration or redress by lawful means, 
comments expressing disapprobation or oriticism in respect of existing circumstances, were thought 
necessary in the matter.” 

In para. 7 of the written statement it was stated : 

“It is submitted that the said article written by Veerketu in the issue of ‘Hindu’ dated 
12-7-54 is continued in the next issue of the Hindu dated 19-7-54 which article is the subject 
matter of the present osse, so that both the articles must be read together as counterpart of each 


1 (1916) 19 Bom, L. R. 211. 2 (1886) 16 Cox 355, 362. 
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other or at least the two extracts (annexures O and D herewith) from the article dated 
12.7-54 and the article dated 19-7-54 must be read together and as one article”. 


Finally, para. 8 of the written statement 1s as follows : 


“T+ is further submitted that tho article in question dated 19-7-54 is protected by expla- 
nation I to section 3 of the Press (Objectionable Matter) Act LVI of 1951.” 


In substance, therefore, the position is that, according to the State, the Hindu of July 
19, 1954, contains matter which is likely to promote feelings of enmity or hatred 
between different sections of the people of India i. e. between Hindus and Mahomedans. 
But the defence of the appellant is that the article is protected by Explanation 
T to s. 3 and Mr. Dange’s contention is that in the article there is a criticism of the 
policy of Government and so the article is justified on that ground. 

Now, turning to the article, the article, in the first place, refers to the sanctity 
of a Hindu marriage and the security given to Hindu women by the Hindu marsiage 
institution. What happened was that Kamal Varma, a film actress, felt attracted. 
towards Ata Mahomed, She embraced Islam and lived with him only to find that after 
afew months of an apparently happy married life Ata Mahomed suddefily left for Palan- 
pur, giving his wife Anjuman Ara a deed of divorce, thusending the marriage fie. ‘The 
occasion, therefore, was an occasion of indignation felt by Kamal Varma towards her 
husband. Now, Kamal Varma was free to marry Ata Mahomed or not to marry him, but 
she chose to marry him. He was a Mahomedan and under Mahomedan law a divorce 
can take place by a method known as'talaknama. If Ata Mahomed chose to divorce 
Kamal Varma, it was entirely a matter of his choice. If Kamal Varma found that 
the marriage tie was suddenly put an end to, it was an affair entirely between 
Ata Mahomed and Kamal Varma. Nobody compelled Kamal Varma to marry Ata 
Mahomed and one must assume that she chose freely to marry him. One must also 
assume that she knew that Ata Mahomed, being a Mahomedan, was in a position 
to end the marriage by the method of a talaknama. This was, therefore, an indi- 
vidual affair between the two, but the writer Veerketu takes this as a theme for his 
subject and begins by saying: 

“The Alamgiri tradition itself which puts the father in jail, assassinates the brothers and 
keeps an evil eye on sisters-in law had made the Palanpur son proficient in this mean art of 
broach of trust. Betrayal, rape, lust and deceitfulness constituted his ancestral tradition. 
When Kamal Varma overwhelmed with love became Anjuman Ara, she fell victim to this beastly 
tradition with open eyes. Had not Ata Mahomed rumpled and thrown her away like a used 
garment the heirs to this same mean tradition would have been born from Vijayalaxmi’s womb.” 


This passage shows that Ata Mahomed is a representative of a tradition known as 
“the Alamgiri tradition.” According to that tradition, there is nothing wrong in 
putting a father in jail. Equally, there is nothing wrong in assassinating a brother 
and further, there is nothing wrong in keeping an evil eye upon a sister-in-law. It 
ig evident that this is nothing but an attack upon the Muslim community. What 
is noteworthy is the fact that the writer says that it is a tradition and it is an 
ancestral tradition, suggesting that this tradition is peculiar to Mahomedans. But 
this is not all. The next passage which may be referred to in this connection runs 
as follows: 

“Thon Kamal Varma had not the slightest consciousness that Muslim marriage meant 
betrayal of woman, Muslim marriage meant betrayal of the nation, Muslim marriage meant 
betrayal of one’s self and that Muslim marriage meant betrayal of humanity.” 

This again is an attack upon what the writer describes the sort ofa Muslim marriage 
and the consequent betrayal following it. The suggestion implied is that Kamal 
Varma embraced Islam and married Ata Mohomed and the result of the Muslim 
marriage was nothing more than the betrayal of womanhood, betrayal of the nation, 
betrayal of one’s individuality and betrayal of the entire humanity. This is i 
a tirade against the Muslims as a community. There is a further passage wbich 
is equally striking: 

“Kamal Varma had expected ‘quiet domestic life’ from a person born in a Muslim family 
who (whose community) detain women in purdah, regard them merely as a thing ef enjoyment, 
deny to them all rights of humanity and who ultimately become only one-fourth husband of any 
woman.” e 
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This passage suggests that, according to the writer, women in the Muslim commu- 
mity are nothing but objects of enjoyment and they are not even human beings, 
because even ordinary rights accorded to human beings are denied to them. This 
is again a generalisation and would constitute a tirade upon the Muslim community. 
There is then a reference made to Pakistan which is described as Papastan which, 
I apprehend, means a land or place of sins. The writer laments the country’s vivi- 
section, laments the partition of India into Bharat and Pakistan and goes on to 
condemn what he valls secularism in the country, He described the secularism as 
selfish, suicidal, self-deceptive, impudent and licentious. Then at page 43 of the 
record the writer says that Kamal Varma, had she lived as a Muslim, would have 
shared bed with a cow-eater throughout her life and she would have become the 
mother of the unborn generations of idol breakers. This is again an attack upon 
the Muslim community. Finally, persons residing in Pakistan are described as 
fanatic neighbours lying in wait “for our life and our existence”, The writer 
says: “We and our Papastani friends are to-day standing facing each other in al- 
most a belligererst state”. Then he says: 

“Thiststrife is not merely a communal one. This is an ancient conflict between truth and 
falsehood, good and bad, God and devil, sin and merit... The side of the Hindus is the same as 
that of God. The side of the Hindus is the same as that of freedom. The side of the Hindus is 
the same as that of morality. The Hindus in this country have to gird up their loins in the 
name of all these divine values in order that tolerance may survive, mercy may not be rooted out, 
independence may be unaffected, humanity may bear fruits and flowers.” 


This is the language of hyperbole. One may say this is merely picturesque 
language. But it is clear that the effect of the writing was to show the Muslims as 
a community in the blackest possible light, and evidently if this was the effect, then 
the writing would come within s. 3(v). I must observe that I am not concerned 
with the opinions expressed by the writer. He may be right or he may be wrong. 
The Court is not concerned with the correctness of these views. What I have to 
consider is whether the effect produced upon the mind of an average reader is the 
effect which is described within s., 3(v), and I am clear that upon a fair, free and. 
liberal reading of the ‘writing the effect is to promote feelings of enmity between 
Hindus and Mahomedans. Reference to Pakistan as Papastan is but one illustration. 
The lament over partition is another. The country’s vivisection is another illustration 
of that mentality, and on the whole, I think, the learned J udge of the Court below 
was right in taking the view that the article fell within s. 3(v). 

But Mr. Dange for the appellant contends that the writing fell within Explana- 
tion I to s. 3. As I read the article, there is no question of any comment expressing 
dlisapprobation or criticism of any law; nor is there any comment expressing dis- 
approbation or criticism of any policy of Government. Equally, there is no question 
of any comment expressing disapprobation or criticism of any administrative 
action of Government, and if the writing is read in a spirit in which it should be 
read, there is no cohcrete suggestion as to what should be done. But Mr. Dange 
says that in reading the article of July 19, 1954, we should read the article of July 
12, 1954, and he says that this course is permissible, having regard to s. 22 of the 
Act which provides: 

“In any inquiry before a Sessions Judge with reference to any newspaper or news-sheet, 
any previous or subsequent issue of such newspaper or news-sheet may be given in evidence in 
aid of the proof of the nature and effect of the words, signs or visible representations in respect 
of whioh the complaint is made.” 

Now, this section evidently means that in order to appreciate the true nature and 
effect of the article impugned, it is open to the Court to look at any previous or 
subsequent issue of the newspaper, and even if one reads the issue of July 12, 1954, 
no other conclusion than the one at which I have arrived is possible. The issue 
of July 12, 1954, contains an article under the title “Vijayalaxmi proselytised by 
Mohammed: Crescent over Indian Screen world. Dreadful aggression of Muslim 
Communalism on Bharatiya National Religion.” With regard to the Muslims, the 
article says: 

“Our Islamic brothers too are fleecing us...Our relations with Pakistan are not friendly 
and crores of creators of Pakistan are stealthily entrenched in this very land”. 
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It is difficult to say that even if one gives the most liberal meaning to this article, 
one would reach the conclusion that this article falls within Explanation I. 


As I said at the commencement of this judgment, while the freedom of the press 
is undoubtedly a valuable right, there are limits within which the freedom is to be 
enjoyed, and it is for the nice balancing of thesetwo considerations that s. 3 together 
with Explanation I is enacted in the Act. In our view, the article, read as a whole, 
in a free, fair and liberal spirit, falls within s. 3(v) and does not fall within Explana- 
tion I tos. 3. 


That being so, the only remaining question is one of the amount of the security. 
In the complaint filed by the Commissioner of Police, Greater Bombay, the amount. 
mentioned was a sum of Rs. 3,000. Thelearned Judge of the Session Court consi- 
dered that a sum of Rs. 1,500 would suffice, and the question for decisionis whether, 
having regard to the circumstances of the case, this is an adequate amount of sectrity. 
In determining the amount of the security regard is to be had to s. 10 which provides: 

“The amount of seourity, required to be deposited by the keeper of a press or the publisher 
of any newspaper or news-sheet under section 4 or section 5 or section 7 or section 8, shgll be fixed 
with due regard to the circumstances of the case and shall not be excessive, and shall, is no case, 
be larger than the amount specified in the complaint under section 16.” 


It is clear that s. 10 does not lay down any particular amount as the amount of 
security and this would be natural because the amount of security must depend 
upon the facts of each case. But there are three important considerations and they 
are: (1) the Court must have regard to the circumstances of the case, (2) the amount. 
of security should not be excessive and (3) the amount shall, in no case, exceed the 
amount mentioned in the complaint. The question is whether this amount is 
excessive or is commensurate with the circumstances:of the case. Now, the cir- 
culation of this newspaper is about 3000 copies per week. Mr. Dange has suggested. 
that this is not a newspaper in the sense in which one understands the expression 
“newspaper”, but the paper is devoted to the cause of the Hindus and the Hindu 
religion in general. There is no evidence in the case except the extent of its cir- 
culation. But the circulation is a fair indication of its popularity. It cannot be 
suggested that a circulation of 3000 copies is, in any sense, a wide circulation, and 
on the whole, we are disposed to think that the amount of Rs. 1,500 is excessive 
and we propose to reduce the amount and the amount of security should be Rs. 
750 and not Rs. 1,500. 


The result of the aforesaid discussion is that Criminal Appeal No. 803 of 1955 
fails and the same will be dismissed, and for the same reasons, Criminal Appeal No. 
798 of 1955 will be dismissed subject to the variation that the amount of security 
will be Rs. 750 instead of Rs. 1,500. 


Vyas J. [agree with my learned brother. A short question arising for determination 
in these appeals is as to the construction of s. 3, cl. (v), of the Press (Objectionable 
Matter) Act, 1951. The circumstances under which this question has arisen have 
been stated by my learned brother in his judgment. Consequent upon the publi- 
cation, in the Filmindia of July 1954, by Vijayalaxmi alias Kamal Varma, a Hindu 
film actress, of her sorrowful romance of having married a Muslimn—Ata Mohamed 
of Palanpur—in January 1954 and having been divorced by him in May 1954, there 
ad two articles in the weekly paper “Hindu”. One of the articles appeared 
in the issue dated July 12, 1954, and the other was published in the issue dated 
July 19, 1954. The appellant before us is the publisher of these articles. He is 
also the keeper of the Press “Nirbhaya Mudranalaya”’, Dadar, where the weekly 
“Hindu” is published. The impugned article is the one which was published on 
July 19, 1954, and the question before us is whether it falls within the mischief of 
cl. (v) of s. 3 of the Press (Objectionable Matter) Act, 1951. Upon a consideration 
of the several statements contained in this article and upon a careful reading of 
the whole article in “a fair, free and liberal spirit” and not merely “pausing upon 
an objectionable sentence here or a strong word there”, it is clear to us that the 
spirit of the entire article from the beginning to the end is to create hatred and feelings 
of enmity towards the Muslim community by referring contempthously to Muslim 
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thought and traditions. Below mentioned are some extracts from the article and 
they constitute quite a collection : 

(7) “The Alamgiri tradition itself whioh puts the father in jail, assassinates the brothers 
and keeps an (evil) eye on sisters-in -law had made the Palanpur son proficient in this mean art 
of breach of trust.” 

(2) “Betrayal, rape, lust and daceitfulness constituted his (Ata Mohamed’s) ancestral 
tradition. When Kamal Varma overwhelmed with love beoame Anjuman Ara, she fell viotim to 
this beastly tradition with open eyes.” 

{3} “Had not Ata Mohamed rumpled aud thrown her away like a used garment, the heirs 
to this same mean tradition (the reference obviously is to the Alampiri tradition) would have 
been born from Vijayalaxmi’s womb....... The anti-human motherhood rearing the sinful 
tradition of Ata Mohamed with the manure and water of her blood and flesh would have come 
to her lot.” 

(4> “Kamal Varma had not the slightest consciousness that Muslim marriage meant 
betrayal of woman. Muslim marriage meant betrayal of the nation, Muslim marriage meant 
betrayal of one’s self and that Muslim marriage meant betrayal of humanity.” 

(5) “Kamal Vérma had expected ‘quiet damestio life’ from a person born in a Muslim 
family who ¢whose community) detain women in purdah, regard them merely as a thing of enjoy- 
ment, deny to them all rights of humanity and who ultimately become only one fourth hus- 
band of any woman.” 

(6) “The sooner every Hindu woman and man and every secularist realise that in such 
a situation, forming relation by any individual among us with a Papastani for any personal: 
' gain, sentiment or (any other) reason is not only a treachery to religion but also a treachery to: 
the country, the better. This strife is not merely a communal one. This is an ancient conflict 
between truth and falsehood, good and bad, God and devil,sin and merit. This conflict is of 
perpetual nature like that of tolerance versus intolerance, humanity versus inhumanity, reli- 
BZlousness versus fanaticism.” 

(7) “The side of the Hindus is the same as that of God. The side of the Hindus is the same 
as that of freedom. The side of the Hindus is the same as that of morality.” 

(8) “When Vijayalaxmi...got the burning water of Islam sprinkled on her Hindu body...” 

(9) “But this woman who was entirely incapable and unauthorised to cope with the lofty 
idea of the freedom of action burnt that freedom itself on the intolerant flame of Ielam.” 

(10) “Create a fanatic nation like Papastan.” 

(11) “She (the reference obviously isto Vijayalaxmi) has bought the dreadful experience 
of Islam by paying a price which ought not to have been paid.” 

{12) “Had not Ata Mohamed thrown her into the rubbish of forgetfulness like a chappal 
made old by using, she would not have come back to the Hindu religion. She would have 
remained only Muslim; she would have shared bed with cow-eater throughout her life. She 
would have become the mother of the unborn generations of iconoclaste.” 

(13) “Vijayalaxmi walked tho infernal way to the Muslim harem with her own legs and 
came out merely by an accident,” 

(14) “A Muslim harem has got only an entrance and no exit.” 


To say that the Muslims as a community are inheritors to the tradition (Alamgiri 
tradition) of imprisoning fathers, assassinating brothers and having immoral inten- 
tions towards sisters-in-law, and of betrayals, rapes and lust; to say that if Ata 
Mohamed had not discarded Vijayalaxmi, heirs to the abovementioned tradition 
would have been born of her womb; to say that it would have been an anti-human 
motherhood, in that Vijayalaxmi would have nursed and reared the Alamgiri 
tradition of rapes and betrayals of women with her blood and flesh; and to say that 
for a Hindu woman to marry a Muslim was a betrayal of womanhood, a betrayal 
of nation, a betrayal of one’s self and a betrayal of humanity are all statements per se 
inflammatory of communal hatred. To accuse the Muslims as a community that 
they detain women in purdah, regard them merely as a thing of enjoyment and 
deny to them all the rights of humanity and to characterise the marriage of a Hindu 
with a Muslim as being a marriage which raises a question of communal strife and 
represents a conflict between truth and falsehood, good and bad, God and devil, 
sin and merit are statements calculated to arouse the passions of the Muslims 
generally and exasperate the Muslim community. To suggest that Hindus are 
godly and the Muslims are devilish, that the Hindus are meritorious and the Muslims 
are sinful, that the Hindus represent truth and morality and the Muslims falsehood 
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and immorality is to engender feelings of bitter enmity between the two communities 
and substitute disharmony, discord and hatred in place of peaceful relations bet- 
ween the communities. It is futile to contend that statements such as those saying 
that the ways of the Muslim harem are infernal, that Pakistan is Papastan (the 
literal meaning being ‘the abode of sin’), that Vijayalaxmi had got the dreadful 
experience of Islam and would have become the mother of the unborn generations 
of iconoclasts (idol-breakers), that the Muslims are a fanatic nation of Papastan, 
that the flame of Islam was intolerant and that the burning water of Islam had been 
sprinkled upon the Hindu body of Vijayalaxmi can lead to any other result 
but the communal tension, hatred and bitterness. I do not think that I need Bay 
anything more to point out that the article dated July 19, 1954, from which the 
extracts have been quoted above, falls clearly within the mischief of s. 3, cl. (v) 
of the Press (Objectionable Matter) Act, 1951. í 

The defence of the appellant is that the impugned writing is protected by Expla- 
nation I tos. 3. Explanation I tos. 3 says: 
“Comments expressing disapprobation or oritioism of any law or of any policy or administra- 
tive action of the Government with a view to obtain ita alteration or redress by lawful means, 
and words pointing out, with a view to their removal, matters which are producing, or havo 
a tendency to produos, feelings of enmity or hatred between different sections of the people 
of India, shall not be deemed to be objectionable matter within the meaning of this section.” 


Mr. Dange for the appellant says that the statements contained in the impugned 
article dated July 19, 1954, were comments on the policy of the State as a secular 
State and on the administrative acts of the State done in pursuance of that policy. 
It is impossible to accept this contention. It is nowhere laid down that the policy 
of Government is that Hindu girls should marry Muslims and it isnowhere suggested, 
and indeed it would be idle to suggest, that there is any administrative action taken 
by the State that the Hindu girls should marry Muslims. India is a secular State 
recognising no distinction between religions, castes, creeds and sects, and, therefore, 
the Government would of course not prevent such marriages. But that is not to 
say that the policy of the State is that the Hindus should marry Muslims. In a 
secular State everybody is free to marry whomsoever he or she likes. The State 
imposes no restrictions upon the liberty and right of a person to marry anybody 
of his or her choice. In the exercise of that right if a Hindu girl chooses to marry 
a Muslim, it is a matter entirely of her individual choice and not a matter of any 
policy of the State or an administrative or executive act of the State. When it 
1s sald that a particular thing is a policy of the State, it means that the State expects 
that the said thing should be done. Now, it could not be said by any stretch of 
imagination that the State wishes that the Hindu girls should marry Muslims. It 
is entirely a matter for the girls and boys to decide whom they will marry. The 
State has nothing to do with it either by way of policy or administratively. 

Mr. Dange has next contended that the impugned article would be protected because 
it was written with a view to point out the undesirability of such a marriage 
as the one into which Vijayalaxmi had entered. Mr. Dange says that 
the idea was that Government should look into the matter and remove the 
grievances like the one from which Vijayalaxmi had suffered in this particular 
caso. It is not possible to accept this contention of Mr. Dange either. 
There is nothing in the whole of the article dated July 19, 1954, to suggest that the 
writer had requested the State of Bombay or any other authority to look into the 
matter and see that the grievances like the one from which Vijayalaxmi had suffered 
should be removed. Mr. Dange says that, having regard to the provisions of s. 22 
of the Act, we should read the article dated July 12, 1954, in conjunction with the 
article dated July 19, 1954. As a matter of fact, we do not agree with Mr. Dange’s 
submission that the two articles should be read together. The article dated July 
12, 1964, is not an impugned article and the article with which we are concerned is 
only one article, namely the article dated July 19, 1954. But, even if we were to 
read the two articles together, there is nothing even in the article dated July 12, 
1954, to suggest that the writer had requested the Government to look into the matter 
and see that such grievances were removed in future. For this purpose, it would 
be relevant to turn only to the last paragraph of the article dated J uly 12, 1954, and 
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‘the pertinent recitals therein are: 

“Let the time of getting up in this matter for our secular Government come when it may. 
‘Our society however should remain extremely alert in the matter. It would be just to declare 
illegal such invasions made by Christian and Muslim religions on our national religion. But 
if it is not going to happen, our society should see to it that such degradation becomes impos- 
Bible.” 
‘There is nothing in these statements to show that the writer was making a request to 
‘Government that they should look into the matter of such grievances. On the 
‘contrary, the writer wrote slightingly of the State in this connection when he said: 
“Let the time of getting up in this matter for our secular Government come 
when it may.” He was merely expressing his own view and not making a 
request to Government when he observed: “It would be just to declare illegal 
‘such invasions made by Christian and Muslim religions on our national religion.” 
‘The point, therefore, is that there is nothing either in the article dated July 12, 
1954, or in the article dated July 19, 1954, to show that, by writing those articles, 
the writer was making a request to Government that the grievances such as the one 
from which Vijayalaxmi had suffered should be removed. 


Then Mr. Dange has contended that all that the writer did by writing the impugned 
‘article was to protest against a fraudulent conversion of Vijayalaxmi from Hinduism 
‘to Islam. It is not possible for us to subscribe to Mr. Dange’s submission that this 
was a case of a fraudulent conversion. Vijayalaxmi had walked into this marriage 
‘with open eyes. She had known Ata Mohamed before agreeing to marry him. 
It would not be wrong to presume that she must have been attracted by his persona- 
lity. It would also not be incorrect to assume that she must have been drawn by 
his wealth, position and status. If attracted by these circumstances she walked 
dnto the marriage with him, it could hardly be said that this was a case 
‘of fraudulent conversion, if, for the purpose of getting Ata Mohamed 
to agree to the marriage, she had to convert herself from Hinduism to 
Islam. There is nothing to show that even at the date when Ata Mohamed married 
this girl, he had an idea to divorce her later. But, even apart from all this, there 
18 not one little syllable in the whole of the article dated July 19, 1954, that the 
‘writer was protesting against fraudulent conversion. The only object which the 
‘writer had in mind was to hold in ridicule and contempt the Muslim religion, the 
Muslim culture and the Muslim traditions. 


Now, it is evident that in a democratic State, the press must have the freedom 
‘of expression. Free expression of views and comments upon the acts of individuals 
‘and the State is one of the valuable rights of the press, through the healthy exercise 
of which the press can make an effective contribution to the welfare of the society. 
Unless this right is recognised and respected, democratic institutions cannot have 
.œ healthy growth. It is natural and human for individuals and even the State to 
make mistakes with the best of intentions, and unless those mistakes are criticised 
‘and commented upon by the press, which must of course be done in a healthy and 
restrained manner, a democracy cannot function efficiently. An enlightened and 
‘tully-informed public opinion upon vital questions affecting the well-being of the 
‘society cannot be formed if the press is under a disability to express its views 
freely. In a democratic State, it is of fundamental importance that people’s poli- 
tical consciousness should be awakened and they should be made to understand 
“the pros and cons of every political system and every political ideology.” Free 
‘expression of views, even if strong and emphatic words are used, would not necessarily 
fall within the mischief of cl. (v) of s. 3 of the Act, unless of course it is illegal to pro- 
pagate those views or the propagation is likely to lead to an outburst of violence. But 
it is to be noticed that this is not a case of using words which are merely strong words. 
‘This is a case where the Muslim religion, the Muslim morality, the Muslim thought, 
the Muslim culture, the Muslim traditions, Muslim social institutions such as marri- 
ages of the Muslims and the entire mental make-up of the Muslims were brought 
into ridicule and contempt by words which were intemperate and inflammatory 
and by language which was violent and vicious. Any Hindu reader in whose hands 
‘the article is likely @ fall is likely to have the feeling of hatred aroused in his mind 
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towards the Muslims and the Muslims are likely to react violently towards the Hindus 
by the reading of an article such as this. 


Mr. Dange for the appellant invited our attention to a decision of this Court in 
Manohar Damodar v. Government of Bombay.’ It was a case under s. 3 of the Indian 
Press (Emergency Powers) Act, 1931. It was held in that: case that the press was 
entirely free to propagate any views, provided that those views were not prohibited 
or were not likely to lead to any breach of the peace. It was observed that it was 
not wrong or contrary to law for any editor of a paper or any propagandist to draw 
the attention of his readers to the existence in this country of a bad or evil influence 
and to ask the readers to eliminate that influence. Whether the writer was right 
or wrong was another matter altogether, but in advocating & particular cause and 
by using a strong language in support of that cause, the writer did not necessarily 
come within the mischief of that Act. Mr. Dange has contended on the authority 
of this decision that, just as in that case a writing containing & propaganda in favour 
of the communist party was held protected, so in the present case also the writing 
containing the propaganda in favour of the Hindu religion ané culture should be 
held protected. Now, it is important to remember that the clauses which eame up for 
construction in Manohar Damodar v. Governmentof Bombay, were cls. (d) and (f) of 8.3 
of the Indian Press (Emergency Powers) Act, 1931, and not cl. (A), the terminology 
whereof is similar to that of cl. (v) of s. 3 of the Press (Objectionable Matter) Act, 
1951. In other words, the question whether the article was calculated to promote 
feelings of enmity and hatred between different sections of the people of India did 
not arise for consideration at allin that case. Besides, the article in that oase was 
intended for communist propaganda, and the communist party had not been declared 
an unlawful association in India. The Court pointed out that there was nothing 
in law to prevent the communists from carrying on propaganda with regard to their 
own philosophy and to extol their own ideology as against the socialist or congress 
ideologies. Now, what really distinguishes the present case from Manohar Damodar 
Patil’s caseis that the Constitution of this country prohibits the carrying on of a propa- 
ganda against any religion. The Constitution of India recognises no distinction what- 
ever between religions, nationalities, cultures, castes, creeds, sects, etc. Under the 
Constitution, it would not be legal for a Hindu or a Muslim or a Christian to carry 
on a propaganda against another’s religion. The Constitution is based upon the 
recognition of absolute equality between all religions, and mutual respect for all 
religions, all cultures, all creeds and sects is required of every citizen of India. 
Accordingly, it would be illegal for anybody to carry on any propaganda against 
another’s religion, and this would distinguish this case from Manohar Damodar Patil’s 
case. 

The next case to which Mr. Dange drew our attention is the case of Annadurai v. 
Province of Madras.? It was held in that case that when a writer set out to ventilate 
the grievances of a class or community, there was a likelihood of criticising adversely 
the action of the class or community which was alleged to have taken an unfair 
advantage. In all such cases it would be wrong to say that a writing which venti- 
lated the grievances of a particular class or community would fall within the mis- 
chief of the enactment. It was observed that ‘enmity’ and ‘hatred’ in s. 4(Z)(h) 
of the Press Act were strong words. It was also pointed out that in a world of 
conflicting claims, it would be manifestly unfair to characterise every expression 
of dissatisfaction and every ventilation of grievances as tending to the promotion 
of enmity and hatred. Now, in Annadurat’s case, the impugned writing consisted 
of two articles. The first article started with a praise of the good qualities of Rama- 
swami Reddiar and then posed the question: ‘Why was there any opposition to 
such a man?” A part of the article was devoted to an analysis of events and cir- 
cumstances with a view to demonstrate that the opposition was due to the intrigue 
and the ‘communal frenzy’ ofa selfish group in the Congress Legislative Party consis- 
ting of Brahmins. A major portion of the second article was in no way offensive. 
The writer referred to the fact that in Hindu society in that Province the vast majo- 
rity were non-Brahmins and a minority were Brahmins, but that the majority were 
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treating the minority as members of a superior caste. He pointed out that the 
majority did not get equal rights and facilities in educational, industrial, econo- 
mical, political, religious and other fields, whereas the minority community, namely, 
the Brahmins, had made great advance in all the fields. The writer pleaded for 
destroying the system which had for the last several thousands of years spread and 
struck root and had rendered the majority community ‘born slaves’ and ‘walking 
corpses’. It is pertinent to see that the writer hastened to assure that he and those 
who held opinions similar to his had no hatred against the Brahmins and they were 
opposing only the system, namely, Brahminism, because it was on account of this 
that several troubles had arisen in the body politic. The Court was satisfied in that 
case on a reading of the entire article that the writer was denouncing the system, 
whether it was called a caste system or Brahminism, which had led to the superior 
positiqn in society of the Bralemins. According to the learned Judges who decided 
the case, nowhere in the article did the writer say that the Brahmins of the pre- 
sent day had actually done anything. The complaint in the article was that the 
system “had in the last several thousands of years” spread and struck root and he 
expressly said that he had no hatred against the Brahmins as individuals and stated. 
in the clearest of terms in places more than one that it was the system which should 
be destroyed. According to the learned Judges, upon the language of the writing, 
there was no incitement anywhere of the non-Brahmins to act in any inimical way 
or to inspire them with hatred against the Brahmins. The case with the present 
writing is entirely different. As I have pointed out, the impugned article dated 
July 19, 1954, contains condemnation in violent and inflammatory language of 
practically everything which belongs to the Muslim community i. e. the Muslim 
thought, the Muslim way of thinking, the Muslim religion and the Muslim social 
institutions. 

That being so, I have no hesitation in agreeing with the judgment just delivered 
by my learned brother that the article would not be protected by Explanation I to 
s. 3. In my view, the learned Sessions Judge of Greater Bombay has rightly passed 
an order requiring security from the appellant. 


Appeals dismissed. 


APPELLATE CIVIL—FULL BENCH. 


Before ths Hon'ble Mr. M. C. Chagla, Chief Justice, Mr. Justice Bavdekar and Mr. Justice Tendolkar. 
DURLABBHAI FAKIRBHAI v. JHAVERBHAI BHIKABHAT.* 


Bombay Tenancy and Agricultural Lands Act (Bom. LX VII of 1948), Seos. 34, 29—Bombay Tenanoy 
and Agricultural Lands (Amendment) Act (Bom. XXXIII of 1962), Sec. 8—Nottce given by 
landlord to tenant on ground that land bona fide requtred for personal culttvation—Nottoce 
expiring after coming into force of Amending Act—Landlord not complying with further condi- 
tions laid down in Amending Act before hs could obtain possesston—Applicabtltty of Amending 
Act—-Whether landlord entitled to possession. 

A landlord gave a notice of termination of lease to his tenant on March 6, 1952, under s. 34 
of the Bombay Tenancy and Agricultural Lands Act, 1948, on the ground that he needed 
the land bonafide for his personal cultivation. The notice expired on March 31, 1953, and 
thereafter the landlord filed an application for possession under s. 29 of the Act. The tenant 
contended that the Bombay Tenancy and Agricultural Lands (Amendment) Act, 1952, which 
came into force on January 12, 1953, applied to the facts of the case, and therefore, as the 
landlord on the termination of the tenancy on March 31,1953, had failed to satisfy the fur- 
ther conditions laid down in the Amending Act before he could obtain possession, he was pre- 
vented from obtaining possession of the land:— 

Held, that as the tenancy had terminated and the right to obtain possession had accrued 
to the landlord after the coming into force of the Amending Act, the Amending Act applied 
and, therefore, the landlord, who hed failed to satisfy the further conditions under the Amen- 
ding Act, was not entitled to possession. 


* Decided, October 12, 1955. Special Civil Application No. 1111 of 1963. 
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The Amending Act would apply to all cases where the period of notice has expired after 
the Amending Act has come into force. What the Amending Act doesis that it imposes 
a new limitation upon the right of the landlord to obtain possession, and if the landlord fails 
to satisfy the Court at the date when the tenancy expires and he becomes entitled to posse- 
ssion that he is entitled to possession in law as the law then stands, he cannot obtain relief 
from the Court. 

Jesbankrishna Chakrabarti v. Abdul Kader Chaudhuri, distinguished. 


Onz Jhaverbhai (applicant), who owned certain land at Amroli in the Surat. 
district, gave a notice to his tenant Durlabbhai (opponent) on March 6, 1952, under 
s. 34 of the Bombay Tenancy and Agricultural Lands Act, 1948, on the ground that 
he needed the land bona fide for his personal cultivation. The opponent was under 
a lease for ten years commencing from 1944-45. The notice expired on March 31, 
1953, and on April 11, 1953, the applicant filed an application for possession before- 
the Mamlatdar under s. 29 of the Act. The Mamlatdar granted possession, 4nd on 
appeal by the opponent, the Prant Officer at Surat confirmed the order of the- 
Mamlatdar. The opponent applied in revision to the Bombay Revenue Tribunal. 
The Tribunal rejected the ae ae observing in its order as follows:— s 

“The point raised during the argument was whether clause (c) of secton 34 was applicable 
in this case. This clause was inserted by Bombay Act XXXII of 19§2 and came in force from 
13-1-1953. The landlord served notice on the tenant on 6-3-1952. This clause has, therefore 
no application.” 


The opponent applied tothe High Court under art. 227 of the Constitution of India. 
inter alia for setting aside the order passed by the Tribunal. 

The application came up for hearing before Chagla O. J. and Desai J. Their Lord- 
ships referred the matter to a full bench on August 4, 1955. In the course of his. 
judgment Chagla C. J. observed as follows:— 


CHAGLA C. J. The landlord gave a notice dated March 6, 1952, terminating the 
lease of his tenant as from March 31, 1953, on the ground that he required the land 
bona fide for his own personal cultivation. The tenant was under a lease for ten 
years commencing from 1944-45. The Revenue Tribunal has confirmed the order 
of the Prant Officer passing an order of ejectment against the tenant, which order he 
passed confirming the order of the Mamlatdar. 

The submission made by Mr. Bhat is that the landlord is not entitled to possession 
because he has not complied with certain new conditions laid down in s. 34, on the 
satisfaction of which alone the landlord is entitled to possession. Section 34 (1) 
provides:— 

“Notwithstanding anything contained in section 14, a landlord may terminate the tenancy’ 
of a protected tenant by giving him one year’s notice in writing, stating therein the reasons for 
such termination, if the landlord bona fide requires the land for any of the following purposes, 
namely:— 

(1) for oultivating personally, or 

(2) for any non-agricultural use for his own purpose.” 


Sub-section (2) contains a limitation upon the right of the landlord to give such 
notice, and the opening words of that sub-section are: ‘“Notbing in sub-section (7) 
shall entitle the landlord to terminate the tenancy. ..” and then we have cls. (a), 
(6) and (c) which lay down certain conditions. Then there is sub-section (2) which. 
provides: 

“Tf the landlord. bona fide requires the land for any of the purposes specified in sub-section 
(7) then his right to terminate the tenanoy shall be subject to the following conditions...”’, 
and then certain conditions are set out in cls. (Z), (2), (3) and (4). At the date when 
the notice to terminate was given by the landlord, viz. March 6, 1952, the landlord. 
complied with the conditions laid down in s. 34, but before the tenancy terminated 
the Act was amended by Act XXXIII of 1952, and that Act came into force on 
January 12, 1953, and that amending Act imposed a further condition upon the 
right of the landlord to terminate the tenancy, and that condition is embodied in 
sub-s. (c) of s. 34(2). It also incorporated sub-s. (2a) which made the right of the 
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landlord to terminate the tenancy subject to the conditions laid down in sub-s. (2a), 
and the whole contention of Mr. Bhat is that inasmuch as the amending Act 
came into force before the termination of the tenancy, the tenancy cannot be ter- 
minated because the new conditions imposed by the amending Act were not complied 
with. Now, a tenancy can only be terminated by a valid notice given by the land- 
lord, and the test as to whether the notice given by the landlord in this case was valid 
or not must depend upon what the law was at the date when the notice was given, 
viz. March 6, 1952. As we have said, it is not disputed that at the date when the 
landlord gave the notice it was a valid notice complying with all the conditions 
laid down in s. 34 as it then stood. Can it be suggested that a notice which was 
valid became invalid by reason of the amending Act XXXII of 1952? Because 
unless the notice became invalid,the natural and inevitable consequence of a valid 
notice must be that a tenancy must stand terminated at the expiry of that notice. 
Mr. Bhat says that the Court must examine whether the landlord became entitled 
to possession having satisfied all the conditions laid down in s. 34 and those condi- 
tions must be the conditions contained in that section at the date when the tenancy 
expired, Mr. Bhat says that the right to possession only arises when the tenancy 
comes to àn end; till then the tenant is entitled to be in possession; and therefore 
when the landlord’s right to possession arises, if he has not complied with the condi- 
tions of the law, he cannot be given possession. It was open to the Legislature in 
the amending Act to have stated that the Court shall not pass an order for eject- 
ment unless certain conditions were satisfied, or it could have stated that the land- 
lord shall not be entitled to possession unless certain conditions were satisfied. 
But in the amending Act the Legislature has not chosen to say so. All that the 
amending Act does is, as we have pointed out, to impose certain further limitations 
upon the right of the landlord to terminate the tenancy, and as these limitations 
were imposed after the landlord had exercised his right to terminate the tenancy, it 
is impossible to give retrospective effect to this legislation and to invalidate a notice 
which was perfectly valid at the date when it was given. Attention might also 
be drawn to s. 34(2)(a) which clearly expresses the intention of the Legislature that 
certain conditions should be satisfied not only at the date on which the notice is 
given but also at the date on which the notice expires. Therefore the Legislature 
realised that but for this express provision in sub-s. (24) if a notice had already been 
given before the legislative provision came into force, the subsequent legislative 
provision could not invalidate the notice or interfere with the right of the landlord. 
It is significant that there is no similar provision in s. 34(2) (c) on which the tenant 
relies in this case, and in the absence of any such provision we cannot possibly hold 
that s. 34(2)(c) requires the condition to be satisfied by the landlord not only at the 
date when he gave notice but also at the date when the notice expired. 

Mr. Bhat has drawn our attention to a judgment ofa division bench in 
Special Civil Application Ramanlal Lallubhai v. Ramji Keshav' where the Bench 
came to consider the effect of cl. (b) of 8. 34(2) and that also imposes a limi- 
tation upon the right of the landlord to terminate a tenancy, and that particular 
limitation is that if the tenant has become a member of a Co-operative Farming 
Society, so long as such tenant remains as such member the landlord is not entitled 
to terminate the tenancy, and in that decision the division bench took the view 
that the material date was not the date of giving the notice but the date when the 
tenancy was to be terminated. Mr. Bhat is perfectly entitled to rely on this decision 
because it supports his contention that the same principle should apply to the con- 
struction of cl. (c) of s. 34(2). We find from the judgment that the matter does 
not seem to have been fully argued. Attention does not seem to have been drawn 
to the provisions of s. 34(24), and Mr. Patel for the landlord also says that there 
are decisions of the Calcutta High Court which have taken the same view as indicated 
in the judgment just delivered. But it is difficult for us to distinguish the earlier 
judgment of the division bench and therefore it is not possible for us to take a diffe- 
rent view from the view taken by the division bench. All that we can do is to refer 
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this matter to a fuller bench so that the question should be reconsidered and 
fully argued. Normally we would not have appointed a full bench,but we are told 
that a large number of cases would be governed by this decision and it also happens 
that the Tribunal itself has taken the view expressed in our judgment and has decided 
several cases on the basis of that view. Therefore, it is necessary that the law should 
be settled and there should not be two conflicting judgments on the record of this 
Court. We will, therefore, refer this matter to a full bench. 


The matter was heard by a full bench composed of Chagla C. J. and Bavdekar 
and Tendolkar Ju. 


I. C. Bhatt, for the petitioner. 
Rajani Patel, with M. M. Vakil, for the respondents. 


CHaaua C.J. Avery short question has been referred tothis fall bench and it*arises 
with regard to the proper interpretation of Act XXXIII of 1952 which amended s. 34 
of the Tenancy Act. A few facts which may be stated in order, to appreciate the 
point raised are that the landlord gave a notice on March 6, 1952, to his he under 
s. 34 of the Tenancy Act on the ground that he needed the land bona fide for hia 

ersonal cultivation. The notice was to expire on March 31, 1953. The land- 
ord filed an application for possession under s. 29 before the Mamlatdar on April 
11, 1953. The Mamlatdar granted possession, in appeal the Prant Officer confirmed 
the decision of the Mamlatdar, and in revision the Bombay Revenue Tribunal 
confirmed the order of the two lower Courts, and the matter has now come up be- 
fore us on this full bench. 

Now, when the notice was given on March 6, 1952, the conditions laid down in 
8.34 which permitted the landlord to obtain possession from his tenant were satisfied. 
By the amending Act XX XIII of 1952 certain further limitations were placed upon 
the right of the landlord to obtain possession, and when the notice terminated the 
tenancy on March 31, 1953, those limitations would not permit the landlord to 
obtain possession, and the contention of the tenant was that the amending Act 
applied to the facts of this case, that the landlord was prevented from taking posse- 
ssion under the provisions of the amending Act XX XIII of 1952, and therefore 
the application of the landlord should have been dismissed. The view taken by the 
Revenue Tribunal was that inasmuch as the notice was given on March 6, 1952, and 
the amending Act came into force subsequently on January 12, 1953, the amending 
Act had no application and the landlord was entitled to succeed. The most signi- 
ficant fact of this case is that the amending Act came into force before the notice 
of March 6, 1952, expired on March 31, 1953. The tenancy only terminated on 
March 31, 1953, and the right of the landlord to obtain possession only accrued to 
him on the termination of the tenancy, viz. March 31,1953. At that date a law was 
in force which prevented the landlord from obtaining possession from the tenant be- 
cause certain limitations were placed upon his right to obtain possession and: under 
those limitations the Court could not grant him possession. What is argued by Mr. 
Patel on behalf of the landlord is that the material date which we must consider is 
not the date of termination of the tenancy, March 31, 1953, but the date of 
the giving of the notice, viz. March 6, 1952. Therefore the question resolves 
itself into a very narrow compass. For the purpose of the application of the amended 
Act which is the material date, the date of the giving of the notice or the date when 
the tenancy terminated? 

Section 34, as the marginal note indicates, deals with the Jandlord’s right to 
determine a protected tenancy and sub-s. (1) provides that a landlord may terminate 
the tenancy of a protected tenant by giving him one year’s notice in writing, stating 
therein the reasons for such termination, if the landlord bona fide requires the land 
for any of the following purposes, namely:— (1) for cultivating personally, or (2) 
for any non-agricultural use for his own purpose. Therefore, s. 34(Z) refers to 
a notice as the procedure by which a landlord can determine a protected tenancy. 
But the right to determine the protected tenancy only arises provided he is entitled 
`~ to possession under the circumstances mentioned in s. 34. Sub-section (2) imposes 
limitations upon the right of the landlord to terminate the tenaacy and these limi- 
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tations are set out in that sub-section. The amending Act XX XIII of 1952 imposes 
one further limitation in this sub-section which was by cl. (c). The amending Act 
also embodied in the original Act sub-s. (2-A) and that was in the following terms: 

“If the landlord bona fide requires the land for any of the purposes specified in sub-section 
‘(1) then his right to terminate the tenancy shall be subject to the following conditions... ” 
“Therefore, sub-s. (2-4) imposed a further restriction upon the right of the landlord 
fo terminate the tenancy. 

Mr. Patel’s contention is that a valid notice having been given on March 6, 1952, 
unless the amending Act was in terms reprospective it could not affect that notice. 
"The amending Act does not deal with the notice at all. It deals with the right of 
the landlord to terminate the tenancy, and in this connection three specific stages 
must be envisaged. The first is the giving of the notice by the landlord. That 
does*not automatically terminate the tenancy. The period of notice has to expire 
and at the expiry of the period the tenancy stands terminated. The third stage 
4s that on the termination of the tenancy the right accrues to the landlord to obtain 
possession and it is in this third stage that the landlord either proceeds to take 
possession from his tenant or files the necessary applicationin Court to obtain posses- 
sion if the tenant is refractory. Therefore, the cause of action that accrues to the 
landlord and which he comes to Court to enforce is the right to possession and that 
cause of action only accrues to him when the tenancy is terminated and not when 
he gives notice. The vested right also that accrues to him is when the tenancy is 
terminated. The vested right is the right to obtain possession, and till the tenancy 
is terminated, there is no vested right in the dion Therefore, if the amending 
Act XXXII of 1952 was in any way affecting the vested right of the landlord, then 
clearly it could not be given a retrospective effect unless the Legislature in terms made it 
retrospective. But if in this case the landlord’s vested right did not arise till March 
81, 1953, if the tenancy was not terminated till March 31, 1953, and he had no right 
to obtain possession till March 31, 1953, it is difficult to understand how an Aot 
which came into force on January 12, 1953, could possibly be said to have affected 
a vested right of the landlord. The error in the argument advanced by Mr. Patel 
us that there is a vested right in the landlord to give a notice. There is no such vested 
right. The Legislature may provide for a certain form or content of the notice, and 
it would be necessary for the landlord to give a valid notice in order to terminate 
the tenancy. But the vested right, the right to possession, only arises when the 
notice has run out its natural course and the tenancy has been determined by reason 
of the expiry of the notice. 

We must also bear in mind that we are dealing with an Act which was passed with 
‘the object of giving protection to tenants and the object of the amending Act was 
‘further to protect the possession of the tenants, and if when the landlord files his 
application it is found that he has not satisfied the conditions which would entitle 
‘him to deprive the tenant of his possession, it is difficult to take the view that the 
Legislature intended that although at the date of the giving of the notice the land- 
dord was considered to be entitled to possession, when the notice expired he would 
still be entitled to possession although in the meanwhile the Legislature had stepped 
in and had prevented the landlord from obtaining possession and evicting the tenant. 
Therefore, if there was a matter of doubt—in our opinion it is not really a matter 
of doubt—we should give to theamending Act a construction which must be in favour 
of the tenant. 

Mr. Patel has drawn our attention to the language of sub-s. (2)(a) of s. 34 
‘which before it was amended by Act XII of 1951 was in the following language: 

© “(2) Nothing in sub-section (7) shall entitle the landlord— 

(a) to terminate the tenancy of a protected tenant, if the landlord at the date of the notice 
has been cultivating personally other land fifty acres or more in area.” 
By Amending Aot XII of 1951 this sub-section was amended to run as follows : 
“(2) Nothing in sub-seotion (1) shall entitle the landlord,— 
_ ` (a) to terminate the tenancy of a protected tenant, if the landlord at the date on which the 
‘notice is given or at the date on which the notice expires has been cultivating personally other 
land fifty acres or more in area.” 
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This amendment, if anything, clearly shows that when the Legislature wanted to- 
take into consideration the two termini, the date of the giving of the notice and 
the expiry of the notice, it clearly mentioned them inthe Actitself, and but for this- 
sub-section mentioning the date of the notice in the first instance, or both the dates, 
viz. the date of the notice and the expiry of the notice in the second instance, on an. 
ordinary construction the provision with regard to sub-s. (2)(a) would have to be 
construed at the date when the tenancy terminated and when the landlord became- 
entitled to possession. Therefore, in our opinion, the language of sub-s. (2)(a) by 
the amendment does not help Mr. Patel in the contention he has put forward. 

Mr. Patel has then relied on a judgment of the Calcutta High Court in Jeeban- 
krishna Chakrabarti v. Abdul Kader Chaudhuri.1 The facts of that case were rather: 
extraordinary. The right was given to the landlord under the Bengal Tenancy 
Amendment Act (IV of 1928) to terminate the tenacy of a tenant by a notice,. 
although it was not stated that the notice should be of a particular duration. * But 
the landlord did not become entitled to possession except at the end of the agricul- 
tural year next following the year in which the notice to quit .was served upon the 
tenant by the landlord. An amendment was made to this Act and the angendment. 
came into force before the tenancy in that particular case was determined, and the- 
question that arose before the learned Chief Justice and his two colleagues was 
whether the amending Act applied or the old Act applied, and the learned Chief™ 
Justice in his judgment said that the old Act would apply and not the new Act, and 
the reason which the learned Chief Justice expressly gives for coming to this conclu- 
sion is that the new Act alters the nature of the notice and provides for a period of 
the notice which the old Act did not require, and he is troubled by the fact that if- 
the new Act was to apply all the notices given would be invalid, and therefore he 
did not think it right that the new Act should be made applicable to the notices 
which were already given before the new Act came into force. But he makes it. 
clear that if there had not been this provision with regard to notices, a different view 
could well have been taken of the effect of the amending Act. Therefore, with 
respect to the Calcutta High Court, that decision was given on the peculiar facts. 
of the case. The facts before us are entirely different. The amending Act does 
not in any way invalidate notices already given before the amending Act came into- 
force. The notices are perfectly valid. What the amending Act does is that it 
imposes a new limitation upon the right of the landlord to obtain possession, and 
if the landlord fails to satisfy the Court at the date when the tenancy expires and he- 
becomes entitled to possession that he is entitled to possession in law as the law then 
stands, he cannot obtain relief from the Court. 

We are, therefore, of the opinion that the amending Act would apply to: all cases. 
where the period of notice expired after the amending Act came into force. 


Order accordsngly.. 


CRIMINAL APPELLATE. 


Before Mr. Justice Dixit and Mr. Justice Vyas. 
STATE v. RAMCHAND TOLARAM KHATRLI.* 
Hvidence—Witnesses—Partisan witnesses out to entrap accused but not guilty partiotpatora in- 
crime—Hvidence of such witnesses whether requires corroboration—Degrea of corroboration 
necassary—Panchas—Panchas taken along by police before going for ratid—Whether evidence 
of such panchas requires corroboration. 

The evidence of partisan witnesses who were out to entrap the accused but were not willing: 
and guilty participators in the crime, would not be tainted evidence, but it would be interested 
evidence which would require independent corroboration before acceptance. To convict 
an acoused upon the uncorroborated evidence of such a person at whose instance 6 trap is: 
laid by the police is neither illegal nor imprudent, but inadvisable. 


1 (1933) I. L. R. 60 Cal. 1037. No. 671 of 1955), from ordera of conviction. 
* Decided, October 13, 1955. Criminal and sentences passed by B. C. Vakil, Speciah 
Appeal No. 652 of 1955 (with Criminal Appeal Judge, Greater bay,#n Case No. 9 of 1955.. 
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There can: be no rigid rule as to what degree of corroboration would be necessary for: 
partisan evidence before it could be accepted. The degree of corroboration requisite in 
each case would depend on its own facts. 

The panchas whom the police take with themselves before going for a raid are not members 
of a raiding party and, therefore, their evidence does not require corroboration before- 
acceptance. 

Shiv Bahadur Singh v. State of Vindh. Pra.}, referred to. 

_ Tau Modern Tanners’ Co-operative Society at Dharavi was a society which was. 
registered in the year 1949 under the Co-operative Societies Act. One Abdul Rehman 
was one of the members of the managing committee of this Society and Ram Riju- 
mal Kripalani (accused No.1), in his capacity as a District Officer for Industrial 
Co-operatives and Village Industries, was an ex-officio member of the Society. 
Abdul Rehman who used to attend to the purchase of the materials for the Society 
and to the sale of the finished goods of the Society also used to handle the cash of the 
Society and make payments on behalf of the Society. It was alleged by the prose- 
cution that on October 21, 1954, accused No. 1 and one Ramchand Tolaram Khatrr 
(accused No, 2), who was a Supervisor in the office of the Assistant Registrar of the 
Co-operative Societies, Bombay, visited the premises of the Society and accused No. 2 
took Abdul Rehman aside and told him that since other co-operative societies were 
paying him and accused No. 1 money, this Society should also pay them money. 
Accused No. 2 told Abdul Rehman that he was communicating this to him under’ 
instructions from accused No. 1. Abdul Rehman replied that he would consult the: 
other members of the managing committee of the Society. On November 13, 1954, 
the accused again went to the premises of the Society and told Abdul Rehman and 
Bhagwat the Secretary of the Society that the Society should pay them Rs. 3,000 
on the basis of Rs. 50 per month from the inception of the Society. Both the accused 
told Abdul Rehman and Bhagwat that if they did not pay this amount, they would 
have to report adversely on the affairs of the Society. 


At the instance of the Chairman of the managing committee of the Society, who 
was apprised of the demand for illegal gratification made by the accused, Abdul 
Rehman approached the Anti-Corruption Branch of the police on November 17, 1954. 


The Anti-corruption Branch of the Police Department decided to lay a trap on 
November 19, 1954, and on that day an Inspector of the Anti-corruption Branch, 
three Sub-Inspectors, a photographer, two panchas and half a dozen constables 
went to the premises of the Society. Abdul Rehman’s person was searched and 
thirty currency notes each of the value of Rs. 100 were given to him. He was 
then instructed that he might not pay the entire amount to the accused, but might 
Pay some lesser amount so that it might occasion a certain amount of conversation 

etween him (Abdul Rehman) and the accused. The two panchas were asked to: 
keep themselves near Abdul Rehman and they were told to see and hear what 
happened. At 9.45 A. M., both the accused went near the entrance of the Society 
building and asked Abdul Rehman to come outside. Abdul Rehman came outside 
and told the accused that everything was ready, that the payment would be made to 
them and that they should enter the building. The accused refused to do so and 
went some distance away from the building. Abdul Rehman went there and joined 
them and they all went inside a hotel known as the Goverdhan Hindu Hotel. The 
two panchas also went inside the Hotel. Accused No. 2 then made a demand for 
money from Abdul Rehman. Abdul Rehman kept back five currency notes 
each of the value of Rs. 100 and handed over the remaining 25 currency notes of 
Rs. 100 each to acoused No.2. When the bundle of currency notes was given into the 
hand of accused No. 2 by Abdul Rehman, accused No. 2 put the currency notes 
in the fold of the newspaper which he was carrying in his hand. After putting 
the currency notes in the fold of the newspaper, he went up to accused No. 1 and 
gave the said newspaper to him.After accused No. 2 had handed over the newspaper 
containing the currency notes to accused No. 1, he (accused No. 2) moved a little 
on the other side of the hotel and within a minute or two Abdul Rehaman also went 
outside the hotel and gave a pre-arranged signal to the police. As soon as Abdul 
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Rehman gave the signal, a police constable caught hold of both the hands of accused 
No. 1 from behind. Accused No. 1 dropped the newspaper containing the currency ’ 
notes in its fold. Accused No. 2 also was held by a policeman. A panchnama 
of the place was made and the newspaper, in the folds of which there were 25 
currency notes of Rs. 100 each, was attached from there. . l 

On these facts the accused were sent up for trial for an offence under s. 161 read 
with s. 34 of the Indian Penal Code before the Court of the Special Judge, Greater 
Bombay. The Special Judge convicted both the accused under s. 161 read with’ 
s. 34 of the Indian Penal Code and sentenced accused No. 1 to suffer one year’s 
rigorous imprisonment and to pay a fine of Rs. 500 and accused No. 2 to nine months’ 
rigorous imprisonment and a fine of Rs. 300. 


The accused filed separate appeals to the High Court which were heard together. 


Criminal Appeal No. 652 of 1955. 


F. B. Ghaswala, with Y. S. Murudkar, for the appellant accused. 
V. S. Desai, Assistant Government Pleader, for the State. 


Criminal Appeal No. 671 of 1955. 


K. A. Somjee, with R. Jethmalans, for the appellant-accused. 
V. S. Desai, Assistant Government Pleader, for the State. 


Vyas J. [His Lordship after narrating facts and dealing with the evidence in the 
case, proceeded]. The learned counsel Mr. Somjee for accused No. 1 (appellant in 
appeal No. 671 of 1955) has referred us to a decision of the Supreme Court in Shiv 
Bahadur Singh v. State of Vindh. Pra.,+ in which the learned Judges of the Supreme 
‘Court said that where witnesses were not willing parties to the giving of 
bribe to the accused, but were only actuated with the motive of trapping the acoused, 
their evidence could not be treated as the evidence of accomplices. In the view 
of their Lordships, their evidence was nevertheless the evidence of partisan witnesses 
who were out to entrap the accused,and that being so, their evidence could not be 
relied upon without independent corroboration. In the present case, Abdul 
Rehman was not a willing bribe-giver. Both the accused compelled the Society 
to give a bribe to them which was given by Abdul Rehman. The Society was 
threatened with an adverse report. Dues to the tune of Rs. 2,184-8-0 which were due 
from the Society to the State on April 1, 1954, had not been paid by the Society. 
A demand in that connection had been made on the Society on July 1, 1954. The 
Joint Registrar who had visited the Society on August 18, 1954, had drawn the 
attention of the Society to it. In the same connection, a letter had been received 
by the Society from the Assistant Registrar on October 5, 1954. Thereafter, though 
the Society promised to pay off the amount, it was not paid promptly. Even 
at the date, November 19, 1954, the abovementioned amount of Rs. 2,1848-0 had 
remained unpaid by the Society. The Joint Registrar in his inspection notes had 
raised an objection regarding the payment by the Society to Mr. Basu, a member of 
the managing committee of the Society, of a commission of two per cent. on orders 
booked by him. The drawbacks pointed out by the Joint Registrar had to be 
rectified before September 5, 1954. Accused No. 1 had been asked to see to the 
implementation of the inspection report of the Joint Registrar. The Joint Regis- 
trar had also wanted to know the society’s turnover during the last two or 
three years. Both the accused in these circumstances compelled the Society, thro- 
ugh Abdul Rehman, a member of the managing committee of the Society, to pay 
a bribe to them on the threat of adverse report. Accordingly, in our view, Abdul 
Rehman was not an accomplice. He was not a willing and guilty participator 
in the crime. He was a partisan witness in terms of the judgment in the above- 
mentioned Supreme Court case. His evidence would, therefore, not be tainted 
evidence, but it would be interested evidence which would require independent 
corroboration before acceptance. When we say that Abdul Rehman’s evidence 
would not be tainted evidence, we mean that it is not tainted evidence in 
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. the sense thatit is not evidence of a person who had tarnished his hands by the 
commission of ‘an offence. It'is interested evidence or partisan evidence of a per- 
son who wanted that the trap laid by the police upon his information should succeed. 
Not being tainted evidence, it would not suffer from the disability of being unworthy 
of acceptance without independent corroboration. But being interested evidence, 
caution requires that there should be corroboration from an independent source 
before its acceptance. To convict an accused on the tainted evidence of an accom- 
plice is not illegal, but it is imprudent. To convict an accused upon the partisan 
evidence of a person at whose instance a trap is laid by the police is neither illegal 
nor imprudent, but inadvisable. To convict an accused on accomplice evidence 
is imprudent, because it is just possible that in some cases an accomplice may give 
evidence because he may have a feeling in his own mind that it is a condition of his 
pardon to give that evidence. No such consideration obtains in the case of the 
eviddhce of a person who is not a guilty associate in crime, but who invites the police 
to lay a trap. All the same, as the person who lodges information with the Anti- 
Corruption Branch of the Police for the purpose of laying a trap for another is a 
partisan Witness interested in seeing that the trap succeeds it would be necessary 
and advisable to look for corroboration to his evidence before accepting it. The 
degree of corroboration, however, in the case of tainted evidence of an accomplice 
would be higher than that in the case of a partisan witness, such as Abdul Rehman 
was in this case. There can be no rigid rule as to what degree of corroboration would 
be necessary for partisan evidence before it could be accepted. The degree of corro- 
boration requisite in each case would depend on its own facts. I shall point out 
when I go to the question of corroboraton that Abdul Rehman’s evidence is strongly 
and independently corroborated. 


The panch witnesses Laxman and Ravji were neither accomplices nor could 
they be called partisan witnesses. They were not members of a raiding party. Mr. 
Somjee for accused No. 1 has invited our attention to certain observations of their 
Lordships of the Supreme Court in the abovementioned Supreme Court case and has 
argued that these observations would show that in their Lordships’ view, if the 
panchas were taken by the police with themselves before the raid, they would be 
members of a raiding party and would, therefore, be partisan witnesses. The 
observations relevant on this point are to be found in para. 12 at p. 328 of the Su- 
preme Court judgment and they are: 

“No such criticism could however be levelled against the evidence of Gadkari and Perulakar, 
who were absolutely independent witnesses brought into the bedroom of the Appellant No. 1 
after the raid was over. They had nothing to do with the affairs of the Syndicate nor with the 
intention of Nagindas or the police authorities to trap the Appellant No. 1”. 

Now, it is undoubtedly true that since Gadkari and Perulakar had arrived on the 
spot after the raid was over, they could not be called members of a raiding party; 
but it would not be correct in our view to deduce a reverse proposition by inferen- 
ce from the above observations of their Lordships that they wanted to lay down 
a rule that, if the police took the panchas ‘with themselves before the raid, the 

anchas would become members of the raiding party and should, therefore, 
bs looked upon as partisan witnesses. Nowhere in the judgment of their 
Lordships do we find a positive proposition laid down that the panchas, in whose 
presence the raid is effected, are members of a raiding party and, therefore, partisan 
witnesses. In our view, the panchas whom the police take with themselves before 
going for a raid cannot be called members ofa raiding party. The panchas have 
nothing to do with the raid or the operations of the raid. ‘They are not participators 
in the act of raiding. The decision to effect a raid is the decision of the police. 
The panchas are not parties to that decision nor do they subsequently become 
parties to it at any stage of the raid. The raid is decided upon the information 
supplied by the informant who is generally the complainant and the panchas have 
nothing to do with that decision or the result of it, viz. the actual raid. Unless 
the panchas are sharers in the police intention to raid, we fail to see how they can 
be characterised as components of a raiding party. The intention to raid comes 
into existence firsé in the mind of the police and then they collect the panchas. 
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‘So the panchas are no parties to that intention nor do they subsequently become 
parties to it by any conduct on their part. At no stage of the raid does the con- 
‘duct of the panchas become the conduct of persons actively interested in the result 
of the raid. The police, who are a raiding party, carry out the raid and wish that 
the raid should succeed. The informant who really initiates the police decision 
to make a raid would also like that the raid should succeed. Therefore, he too 
is a member of the raiding party. He is really responsible for bringing about the 
raid. He would accordingly be a partisan witness, unless he is a willing partici- 
pator in the crime in which case he would even be an accomplice. But the panchas 
who are taken to accompany the police have nothing to do with the raid or the 
result of the raid. They are indifferent about it. It matters nothing to them 
whether the raid succeeds or fails. They have no partisan interest in the raid or 
its result. The police do not take them with themselves in order that they should 
take any part in the raid itself. They are taken merely to see and hear what takes 
place during the raid which is carried out by the police with the help of the infor- 
mant. They dispassionately see what takes place during the raid and record what 
they see and hear and the record is the panchnama. To put the matter in ® nutshell, 
the police take the panchas with themselves so that they should watch what happens. 
They are not interested in what happens nor are they parties tothe trap. The law 
of the land requires that certain things should:be done by the police in the presence 
of independent, respectable persons, so that the presence of the said persons may 
put the particular transaction beyond the pale of suspicion. In these circums- 
tances, to construe the conduct of independent and respectable people, who accom- 
pany the police at the asking of the police to serve as panchas, as being the conduct 
of partisan persons would be grossly unfair to these people. The panchas who 
accompany the police at the invitation of the police are doing a civic duty, a duty 
to the society, a duty to the administration of law and justice, and if the reward 
-of it is that their evidence becomes dubbed as partisan evidence and, therefore, 
weak or suspect evidence in the absence of corroboration and they themselves 
become dubbed as members of a raiding party and lose their independent and res- 
pectable character, then it is time that the revision of the provisions of the 
‘Criminal Procedure Code on the subject is seriously considered. For itis a serious 
matter indeed if the panchas, who accompany the police as independent, impartial 
people to do a duty of helping the course of administration of justice, lose in the 
bargain for doing their duty their independent character and acquire a stigma of 
being partisan witnesses. Take for instance an extreme case in which a highly 
respectable and educated person of status is required by the police to accompany 
them when they go for a raid. Are we to take it that the ae ee of that witness 
becomes partisan evidence and would be unworthy of acceptance unless it is inde- 
pendently corroborated? The answer to this question could only be an answer 
in the negative. 

In our view, these panch witnesses Laxman and Ravji, with whose evidence I 
have already dealt in detail, are neither accomplice witnesses nor partisan witnes- 
ses. They are independent witnesses and their evidence is good evidence and 
requires no corroboration before acceptance. 

[The rest of the judgment is not material to this report. ] 

In the result, we come to the conolusion that the order of the learned Special 
-Judge, Greater Bombay, finding both the appellants guilty of an offence under 
s. 161 read with s. 34 of the Indian Penal Code and sentencing accused No. I to 
one year’s rigorous imprisonment and to pay a fine of Rs. 500 and sentencing accused. 
No. 2 to nine months’ rigorous imprisonment and to pay fine of Rs. 300 must be 
-confrmed. Their appeals are accordingly dismissed. Both the accused to surren- 
-der to their bail. 

Sentences confirmed: Appeals dismissed. 
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APPELLATE CIVIL. . 


Before Mr. Justice Vyas. ae 
ASARAM BAPU WAGHMODE v. BHANUDAS DHONDIBA PATIL.* 


Bombay Agriculiural Debtors Relief Act (Bom. XXVIII of 1947), Secs. 514, 40t—Application made 
by father in joint family, consisting of himself and minor sons, for adjustment of hte debts, after 
execution of possessory mortgage tn favour of defendants—Sale-dsed in respect of property sub- 
sequently passed by father tn favour of defendants—Suitt filed by minors through their father, 
during pendsnoy of application for adjustment of debts, for declaration that sale-deed void under 
s. £40-—Whether coil Court has jurisdiction to entertain sutt— Minors’ suit whether maintainable, 

D, the father of the minor plaintiffs, passed a possessory mortgage deed of certain pro- 
perty in favour of the defendants. D then made an application under the Bombay Agri- 
cultural Debtors Relief Act, 1947, for adjustment of his debts, showing the defendants 
a8 oreditors. Subsequently D passed a-sale-deed in respect of the property in favour of 
the defendants. During the pendency of the application made by D under the Act for 
adjustment of his debts, the plaintiffs, throngh D as their guardian, filed a suit inter alia 
for a declaration that the sale-deed passed by D in favour of the defendants was void under 
8. 40 of the Act. The defendants contended that under s. 51 A of the Act the civil Court 
had no jurisdiction to entertain the suit as the suit was filed in respect of a matter pending 
before the Court under the Act, and that apart from s. 51A of the Act, as the sale transac- 
tion was challenged under s. 40 of the Act, the challenge could have been made by D him- 
self who had made the application for adjustment of his debts in his individual capacity, 
regarding his share in the property and not by the plaintiffs whose shares were not hit 
by s. 40, and, thereforo, the plaintiffs’ suit was not maintainable:-— 

Held, that whether the sale-deed was hit by s. 40 of the Act or not was the same thing as 
saying whether the property covered by the sale-deed was the property of D or not and that 
as in the disposal of the application made by D a question would arise whether the property 
was the property of D, the suit filed by the plaintiffs could be said to be in respect of matters 
pending before the Court established under the Act, and, therefore, the civil Court had no 
jurisdiction to entertain the suit under s. 51A of the Act : 

Himatsing Dhansing v. Sonu!, referred to; and 

that as the application for adjustment of his debts was made by D in his individual 
capacity, the property belonging to D within the meaning of s. 40 of the Act would be 
his share in the property and a challenge under s. 40 could be made only in respect of that 
share in the property and by D himself and not by the plaintiffs and, therefore, the plain- 

_ tif suit was not maintainable. 
_ Oxa Dhondiba, who was the father of three minors Bhanudas, Banshi and Ram- 

bhau (plaintiffs), passed a possessory mortgage deed of certain property on April 23, 

1945, for Rs. 400 in favour of Asaram and Dada (defendants). On October 6, 1945, 
Dhondiba filed an application under the Bombay Agricultural Debtors Relief Act, 
1947, against the defendants and two others for the adjustment of his debts. On 
March 18, 1947, Dhondiba passed a second possessory mortgage of the same pro- 
perty to the defendants for Rs. 300. On December 22, 1947, Dhondiba executed 
a sale deed in favour of the defendants in respect of the property for Rs. 1,600 
which was made up of Rs. 700 due under the possessory mortgage bond and an 

additional advance of Rs. 900. 

On January 12, 1950, the plaintiffs-minors filed the present suit through their 
guardian Dhondiba for a declaration that the sale-deed dated December 22, 1947, 
was void as it contravened the provisions of s. 40 of the Bombay Agricultural Debtors 
Relief Act and for possession, or in the alternative for a declaration that the sale- 





*Deotded, July 22, 1955. Second Appeal No. 
327 of 1958 (with Civil Application No. 2169 
of 1953), from the decision of T. K. Tukol, 
Assistant Judge, at Ahmednagar, in appeal 
No. 431 of 1951, confirming the deoree passed 
by M. A. Deshpande, Civil Judge, Junior Divi- 
sion, at Newasa, in Civil Suit No. 32 of 1950. 

t The relevant sections are as under :— 

“51A. Except as otherwise provided by 
this Act and notwithstanding anything con- 
tained in any other Jaw, no Civil Court shall 
‘entertain or proceed with any suit or proceed- 


ing in respect of— 

(¢) any matter pending before the Court 
under this Act,... 

40. Notwithstanding any law or contract 
but subject to the provisions of sections 41 
and 53, no alienation of any property belong- 
ing to a debtor who is a party to any proceed- 
ings under this Act or an award registered 
under his Act, made by him before all his 
debts are discharged shall be valid, ex 
with the previous sanction of the Court.” 

1 (1953) 56 Bom. L.R. 69. 
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deed was not binding upon them as it was entered into-for immoral purposes and 
as there was no legal necessity for it. The‘plaintifis claimed three-fourths share in 
the ‘suit property. ‘In the application which was filed by Dhondiba on October 6, 
1945, he was held *to be a debtor on October 11, 1950. a 

The trial Judge on November 29, 1951, inter alia held that the sale-deed was hit. 
by s. 40 of'the Act and was, therefore, void. He decreed the plaintiffs’ suit observ- 
ing, in his judgment, as follows :— 

“The two most important requisites of this section ‘are: whether an alienation was of the 
debtor’s property who is party to any proceeding under B. A. D. R. Act and whether it was made 
before the discharge of his debts. The first position is admitted and both the defendants 
are parties to D.A.A. No. 1007/46 filed by Dhondiba Daji of which a certified copy is exh. 48. 
It clearly shows that the said Dhondiba Daji was held debtor. Now the dependants’ pleader 
argues that the mortgage debt of the defendants which is shown at exh. 48 was discharged under i 

, oxh. 60 and therefore s. 40 will not come into play. But oxh. 48 shows that there aro othef ore- 
ditors along with the present defendants viz: Shankar Narayan Borude and Vishwanath Ganpat. 
The sale deed in favour of the said oreditors is alleged to be in the nature of mortgage. The 
nature of the said transaction is to be proved in order to establish the debtor's liability to the ` 
said creditors. But whether the debt is admitted or proved makes a little difference: The de- 
finition of a debt in s. 2(4) of the B. A. D. R. Act is such a wide one that it will also apply to 
a liability under a transaction of sale in the nature of mortgage although it is to be so proved. 
Thus on the date of the suit sale deed and previous mortgages all the debts of the debtors were 
not discharged and the previous sanction of the Government or the Court was not obtained.’” 

On appeal, the Assistant Judge confirmed the decree of the trial Court and dis- 
missed the appeal, observing, in his judgment, as follows :— 

“Seotion 41 permits the Court to order the sale of any of the debtor’s property in liquida- 
tion of his debt. Reading ss. 40 and 41 together it is evident that a private alienation of a deb- 
tor’s property who is a party to any of the proceedings or award under the Act, is prohibited by 
law during the period of his indebtedness and without the previous sanction of the Court or 
Government. It is common ground that no sanction of the State Government or of the Court 
was obtained in this case. The learned pleader for the appellants contended that it had not 
been shown that the debtor’s debt had not been discharged at the date of the alienation, and 
that therefore one of the restrictions laid down by those sections had not been fulfilled. I do 
not see any force in this argument. At the date when the application was made the mortgage 
debt of Rs. 400 was subsisting. It cannot be argued that the debt was subsequently satisfied 
by the possessory mortgage bond and the alienation because these transfers are prohibited by 
law’ and there is no valid discharge of the debt. It is therefore obvious that the sale deed exe- 
cuted by the plaintiffs’ father is in contravention of the imperative provisions of s. 40 and there- 
fore inoperative.” 


The defendants appealed. 


V. M. Tarkunde, for the appellants. 
J. G. Rele and B. J. Rele, for the respondents. 


Vyas J. The appellants in this appeal are original defendants and the appeal 
has arisen out of a judgment and decree passed by the learned Assistant Judge at 
Ahmednagar in appeal No. 431 of 1951 which arose out of suit No. 32 of 1950 filed. 
in the Court of the Civil Judge, J.D., at Newasa. 

A few facts leading upto this litigation may be stated. The plaintifis of the pre- 
sent suit are minors and the suit has been filed by them through their guardian, 
their father. It is a suit for a declaration that the sale-deed in respect of S. 
No. 70/2, which was passed by the father of the plaintiffs on December 22, 1947, 
is void as it would be hit by the provisions of s. 40 of the Bombay Agricultural Deb- 
tors Relief Act and for possession of B. No. 70/2; or, in the alternative, the prayer 
made by the plaintiffs is that they should be granted a declaration that the above 
mentioned sale-deed is not binding upon them as the transaction was entered into- 
for immoral purposes and as there was no legal necessity for it. In the suit the 
plaintiffs have claimed three-fourths share in the suit property. 

On April 23,1945, the father of the plaintiffs, Dhondiba Patil, passed a possessory 
mortgage deed of the suit property for Rs. 400 in favour of the defendants. On 
October 26, 1945, Dhondiba made an application exh. 48 to theeCourt established 
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under the Bombay Agricultural Debtors Relief Act. for the adjustment of his 
debts. In that application Dhondiba showed four.creditors. Tiwo of these four 
creditors were alleged to be mortgagees in‘respect of the sale mortgage transactions 
and the other two creditors were the present two defendants. On March 18, 1947, 
Dhondiba passed a second possessory mortgage of the same property to the defen- 
dants for Rs. 300. Thereafter, on December 22, 1947, Dhondiba' took an additional 
amount of Rs. 900 from the defendants and passed a sale-deed of the suit property 
in their favour for Rs. 1,600. On January 12, 1950, the plaintiffs, who are the sons 
of Dhondiba, filed the present suit through their guardian Dhondiba. In the applica- 
tion which was filed by Dhondiba under the Bombay Agricultural Debtors Relief 
Act, he was held to be a debtor by the Court established under the Bombay Agricul- 
tural Debtors Relief Act on the October 11, 1950. It may be noted that throughout. 
the present litigation the abovementioned application filed by Dhondiba under the “ 
. Bombay Agricultural Debtors Relief Act was pending. The trial Court came to — 
the conclusion that, apart from the provisions of s. 40 of the Bombay Agricultural 
.Debtors Relief Act, the transaction of the sale-deed dated December 22, 1947, was 
binding upon the plaintiffs as in the view of the learned trial Judge the transaction 
was not entered into by Dhondiba for any immoral purpose and also as there was 
no want or lack of legal necessity. But the learned Judge held that the transaction 
of the sale-deed was hit by the provisions of s. 40 of the Bombay Agricultural Debtors 
Relief Act and was, therefore, void. Accordingly, he decreed the suit in favour of 
the plaintiffs. On the matter going in appeal, the learned Assistant Judge confirmed 
the judgment and decree passsed by the trial Court. That is how the defendants 
have come in second appeal to this Court. 


The learned advocate Mr. Tarkunde, appearing for the defendants, has submitted 
his principal contentions before me as under: (1) By virtue of the provisions of s. 
SIA of the Bombay Agricultural Debtors Relief Act, 1947, a civil Court has no juris- 
diction to entertain or proceed with any suit or proceeding in respect of any matter 
pending before the Court under the Bombay Agricultural Debtors Relief Act. Mr. 
Tarkunde says that in this case the suit which was filed by the plaintiffs was in res- 
eS of a matter pending before the Court under the Bombay Agricultural Debtors 

elief Act and, therefore, the Court of the Civil Judge who tried and decided the 
suit had really no jurisdiction to do so. (2) Even apart from the provisions of s. 
51A of the Bombay Agricultural Debtors Relief Act, 1947, the present suit is not 
maintainable as the plaintiffs have no right to filea suit. According to Mr. Tarkunde, 
Dhondiba Patil, the father of the plaintiffs, should have filed the suit. Mr. Tarkunde’s 
contention is that the application exh. 48 which was made by Dhondiba Patil under 
the provisions of the Bombay Agricultural Debtors Relief Act was made by him 
in his individual capacity and not on behalf of the undivided family. But, even 
if the application were to be treated as having been made by Dhondiba Patil on be- 
half of the undivided family, Mr. Tarkunde says that even in that view of the matter, 
so long as Dhondiba is alive, the suit could not have been filed by the plaintiffs, but 
ought to have been filed by Dhondiba. Mr. Tarkunde’s contention is that, as the 
application exh. 48 was made by Dhondiba in his individual capacity, at best only 
Dhondiba’s one-fourth share in the suit property would be hit by the provisions of 
8.40 of the Bombay Agricultural Debtors Relief Act. and even if the sale transaction 
had to be challenged on that score, the challenge should have been made by Dhondiba 
himself and not by his sons, the plaintiffs. Mr. Tarkunde’s point is that a three- 
fourth share in the suit property belonging to the plaintiffs would not be hit by the 
provisions of s. 40 of the Bombay Agricultural Debtors Relief Act as the application 
exh. 48 was made by Dhondiba in his individual capacity. Mr. Tarkunde contends 
that for this reason also the suit filed by the plaintiffs would not be maintainable. 
These are the two contentions principally urged before me by the learned advocate 
Mr. Tarkunde. 

The first point which, therefore, falls to be determined in this appeal is whether 
the Court of the learned Civil Judge who heard and decided the suit of the plaintiffs 
had jurisdiction to do so, and having heard the learned advocates on both the sides 
and having consideged the relevant provisions of the Bombay Agricultural Debtors 
Relief Act, I am of the view that Mr. Tarkunde’s contention must be upheld, 

L. R.—7. ; 
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namely, that the civil Court, in this case the Court of the learned Civil Judge, J.D. 

at Newasa, had no jurisdiction to entertain and proceed with the suit. Section 

514A of the Bombay Agricultural Debtors Relief Act, 1947, is in these terms: 
“Except as otherwise provided by this Act and notwithstanding anything contained in any 

other law, no Civil Court shall entertain or proceed with any suit or proceeding in respect of— 
(1) any matter pending before the Court under this Act, or eto, etc.” 


Now, in this case, it is to be borne in mind that at the date when the suit was filed, 
an application exh. 48 which was made by Dhondiba, the father of the plaintifis, 
under the provisions of the Bombay Agricultural Debtors Relief Act was pending 
before the Court established under the Act and in the disposal of it a question must 
arise whether this property, namely the property which is the subject-matter of 
the suit, was the property of the debtor. The point whether the property covered 
by the sale-deed was the property of the debtor or not would necessarily arise jn the 
disposal of the application which was filed by Dhondiba before the Court under the 
Bombay Agricultural Debtors Relief Act. N ow, whether a particular sale-deed is 
hit by the provisions of s. 40 of the Bombay Agricultural Debtors Relief Act or not 
is the same thing as saying whether the property covered by that sale-deed is the 
property of the debtor or not. Mr. Tarkunde has taken me through the provisions 
of the various sections of the Bombay Agricultural Debtors Relief Act and he has 
contended before me that the points whether a particular person is a debtor or not, 
what the total extent of his debts is, what the extent of his property is, what the 
value of his property is, would all be matters pending before a Court under the Act, 
once an application for the adjustment of his debts is made by that particular person. 
If we examine the scheme of the Act and turn to s. 27 of the Act, it reads 

“After taking acoounts under section 22 the Court shall in the manner hereinafter provided 
determine— 

(1) the particulars of the property belonging to the debtor... ” 


It is, therefore, obvious that the Bombay Agricultural Debtors Relief Act contem- 
plates that, once an application is made by a person for the adjustment of his debts, 
it would be necessary for the Court before which the application is made to ascer- 
tain the extent of the property belonging to the debtor. In that way, it would be 
a matter pending before the Court before which Dhondiba had made an application 
under the Bombay Agricultural Debtors Relief Act for the adjustment of his debts 
to decide whether the suit property was the property belonging to Dhondiba or 
belonging to somebody else, for instance in this case the defendants. Then again, 
if we turn to s. 29(1), it provides: 

“Subject to the provisions of sub-seotions (2), (3), and (4), the value of the property and 
other assets of a debtor for the purposes of ascertaining the paying capacity of the debtor under 
section 27 shall be determined by the Court in the prescribed manner.” 

Tt is, therefore, clear that the Court before which an application for the adjustment 
of his debts is made by a person would have to consider the value of the property 
of that particular person provided the Court comes to the conclusion that he is a 
debtor. Now, there is no doubt in this case that, if the Court established under 
the Bombay Agricultural Debtors Relief Act came to the conclusion that the pro- 
perty involved in the present suit was the property of the debtor Dhondiba, the 
paying capacity of the debtor would be more than otherwise would be the case. It 
is in this manner that the question whether the suit property belonged to the debtor 
Dhondiba or not would be a matter pending before the Court under Bombay Agricul- 
tural Debtors Relief Act. 

Then there is s. 80 of the Act which provides : 

“The paying capacity of the debtor shall, for the purposes of this Act, be deemed to be sixty 

per oent. of the value of all the property of the debtor.” 


Therefore, for the purpose of determining the paying capacity of the debtor, for 
instance Dhondiba in this case, it would be essential for the Court before which the 
application for the adjustment of his debts under the Act was made by Dhondiba 
to ascertain the value of all the property belonging to Dhondiba. From that point 
of view also it would be necessary for the Court under the Bgmbay Agricultural 
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Debtors Relief Act to determine whether this particular property, which is the 
subject-matter of the present suit, was the property of Dhondibe or not. Finally, 
there is 8. 32 of the Act and s. 32(7) says: 


“After determining the amount of debts soaled down in the manner provided inseotion 31, 
the Court shall, save as otherwise provided in section 33, make an award” 


and the section goes on to say that: 

“The award shall be in the prescribed form and shall be drawn up subject to the following 
provisions: 

1) eee 

(tt) subject to clause (¢) the amount of unsecured debts shall be charged on all the proper- 
ties of the debtor unless...eto. ets.” 


It would, therefore, be clear that the award passed by a Court under the Bombay 
Agricyltural Debtors Relief Act after determining the amount of debts would have 
to lay down what would be the amount of unsecured debts which would be charged 
on all the properties of the debtor. Thus, it is clear that the Court under the Act 
would have to determine the extent of the properties of Dhondiba and, therefore, 
it would beve to go into the question whether the suit property was the property 
really belonging to Dhondiba orto the defendants. Sub-clause (v) of cl. (2) of s. 
32 of the Act also says that the Court may pass an order for the delivery of possession 
of any property notwithstanding any law or contract to the contrary. Therefore, 
under the provisions of the Bombay Agricultural Debtors Relief Act, it would be 
open to the Court established under that Act to pass any order it considered fit re- 
garding delivery of possession of the property which is the subject-matter of the 
present suit, provided it came to the conclusion that it was the property belonging 
to Dhondiba Patil. I have referred to the provisions of these sections in order to ' 
Pa out that, on a careful examination of the scheme of the Bombay Agricultural 

ebtors Relief Aot, it would be amply evident that the present suit which has been 
filed by the plaintiffs is in respect of matters pending before the Court established 
under the Bombay Agricultural Debtors Relief Act, once Dhondiba had filed an 
application before that Court for the adjustment of his debts. 

If we were to hold that a civil Court has jurisdiction to entertain a suit of the pre- 
sent nature, we would be confronted with a serious situation. Supposing the Court 
established under the Bombay Agricultural Debtors Relief Åc came to the 
conclusion that the property covered by the sale-deed was the property belonging 
to, Dhondiba and supposing that the civil Court came to a contrary conclusion, 
there would be two conflicting decisions given by two different Courts. Then, again, 
supposing that the Court established under the Bombay Agricultural Debtors Relief 
Act came to the conclusion that the sale-deed in question was not passed by Dhon- 
diba before the discharge of his debts, the said Court might pass a particular order 
which might immediately come in conflict with the order passed by the civil Court, 
in case the civil Court came to a contrary conclusion on the point whether the sale- 
deed was passed by Dhondiba before the discharge of his debts or not. For this 
reason also I am of the view that Mr. Tarkunde’s contention must be upheld, namely 
that by virtue of s. 51A of the Act a oivil Court would have no jurisdiction to enter- 
tain or proceed with a suit of this nature. 

Mr. Rele appearing for the respondents says that an issue on this point was not 
raised in the trial Court nor in the lower appellate Court and that none was suggested 
by the defendants before either of the Courts and that, therefore, this Court should 
not consider it: There is no substance in this objection. The point is purely a 
point of jurisdiction, and it is a well-settled principale of law that a jurisdictional 
point can be raised at any stage—even in second appeal. 

The second objection, which Mr. Rele has taken, is on the authority of e decision 
of this Court in Himatsing Dhansing v. Sons}. I am unable to understand how the 
decision in Himatsing Dhansing v. Son could apply to the facts of the present case. 
All that was decided in that case was that, if a transfer was made contrary to the 
provisions of s, 40 of the Bombay Azrioultural Debtors Relief Act, 1947, it was void 
and conveyed no title to the transferee. With respect there could be no dispute 
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about the proposition laid down in that case and indeed the principle is not disputed 
by Mr. Tarkunde for the appellants. The point which is pressed by Mr. Tarkunde 
is as to the jurisdiction of a civil Court to determine whether a particular sale-deed 
is or is not hit by the provisions of s. 40 of the Bombay Agricultural Debtors Relief 
Act. Mr. Tarkunde says that it is only the Court established under the Bombay 
Agricultural Debtors Relief Act which can go into the question whether a particular 
transaction of sale is or is not hit by the provisions of s. 40 of the Bombay Agricul- 
tural Debtors Relief Act. I have carefully gone through the judgment in Himatsing 
Dhansing v. Sonu, but I do not find anything therein to show that the point which is 
pressed before me by Mr. Tarkunde arose for consideration in that case. Therefore, 
that decision cannot avail Mr. Rele’s clients. 


Then there is one more point pressed before me by Mr. Tarkunde and that is this: 
Mr. Tarkunde says that if we turn to the application exh. 48, which was made by 
Dhondiba for the adjustment of his debts before the Court established under the 
Bombay Agricultural Debtors Relief Act, we would find that it was made by him 
in his individual capacity and not in his capacity as a manager of the undivided 
Hindu family. Mr. Tarkunde says—and heis right—that a debtor may be &n indivi- 
dual or may be an undivided Hindu family. Now, if we turn to the application 
exh. 48, it would be noticed straightaway that there is nothing in terms therein 
which would suggest that Dhondiba, made that application on behalf of the family. 
On the other hand, if we turn to column 7 of the application, we would find that the 
answer furnished by Dhondiba to the question contained in that column was in the 
negative. The column is in regard to the other co-sharers. Surely, if Dhondiba 
had filed that application not on his own individual behalf, but on behalf of his 
sons and himself, he would not have answered the question in that column in the 
negative. He would have stated in that case that three other co-sharers were there. 
If we read column 7, it would be apparent that the application exh. 48 was made 
by Dhondiba as though the entire property belonged to himself alone and to nobody 
else, which would be the same thing as saying that the application was made by 
Dhondiba in his individual capacity. Now,it isnot disputed in this case that Dhondi- 
ba’s share in this property would be one-fourth. In this connection it would be 
necessary to turn to the provisions of s. 40 of the Bombay Agricultural Debtors 
Relief Act, and s. 40 says: 


“Notwithstanding any law or contract but subject to the provisions of sections 41 and 53, 
no alienation of any property belonging to a debtor who is a party to any proceedings eto. eto.” 


Now, if we come to the conclusion, as [think we must, upon a reading of the applica- 
tion exh. 48 made by Dhondiba before the Court established under the Bombay 
Agricultural Debtors Reliof Act, that the said application was made by Dhondiba 
in his individual capacity, then the property belonging to the debtor within the mean- 
ing of s. 40 of the Act would be only one-fourth share in the suit property, and a 
challenge under the provisions of s. 40 of the Act could be made only in respect 
of that share (one-fourth) in the suit property, and that too by Dhondiba himself 
and not by his sons. The sons’ share in the suit property would be to the extent 
of three-fourths, but that share would not be the property of the debtor Dhondiba. 
Therefore, so far as the three-fourths share of the sons in the suit property is concerned, 
that at any rate would not be hit by the provisions of s. 40 of the Bombay Agricul- 
tural Debtors Relief Act. Even if it be held that the application exh. 48 was made 
by Dhondiba on behalf of the undivided Hindu family of which he was a manager, 
even so I must uphold Mr. Tarkunde’s contention that, so long as Dhondiba is alive, 
the suit must be filed by him and not by his sons. It is Dhondiba who received the 
monies under all the three transactions. For the first possessory mortgage, it was 
Dhondiba who obtained Rs. 400; under the second possessory mortgage, it was Dhon- 
diba who received a sum of Rs. 300, and under the sale-deed in question it was 
Dhondiba who conveniently got for himself Rs. 900. Having regard to all these 
circumstances, even if the application exh. 48 be deemed to have been made by 
Dhondiba on behalf of the undivided Hindu family, I fail to see how the present 
suit filed by Dhondiba’s sons and not by Dhondiba himself could be maintainable. 
For this reason also I am of the view that Mr. Tarkunde’s objection must prevail. 


f 
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Mr. Rele says that this particular point was not taken up by the defendants before 
the trial Court, but Mr. Rele is evidently misinformed. His attention has only got 
to be invited to issue No. 6 of the issues framed by the trial Court and there Mr. Rele 
would find that his objection is amply met. 

For the reasons stated above, the appeal succeeds, as I hold that the Court of the 
learned Civil Judge, who entertained and proceeded to hear and decide the suit of 
thé plaintiffs, had no jurisdiction to do so and as I hold further that the suit as framed 
by the plaintiffs is not maintainable. The suit would therefore stand dismissed. 
The respondents will bear their own costs as also the costs of the appellants through- 
out. There will be no order on the civil application. 


Appeal allowed. 


Before Mr. Justice Gajendragadkar. 
SUBRAYA RAM BHATTA v. PYARA KRISHNA GAUDATI.* 


Bombay T@nancy and Agricultural Lands Act(Bom. LX VII of 1948),Secs. 70, 85, 12, 2 (15), 6, 7, 
10—Sutt to recover arrears of rent of agricultural land whether can be entertained by civil Court— 
Whether plea that rent unreasonable can be raised by tenant in such sutt—Such plea by whom 
to be determined—Determination of reasonable rent under 8.12 when retrospective—Scheme of 
88. Gand 7-Applrcabtlity of s. 10 and whether for invoking tt necessary that reasonable rent should 
have been determined beforehand. 

A suit to recover arrears of rent in respect of an agrioultural land, filed by the landlord 
against his tenant, oan be entertained by the civil Court. In such asuit the tenant can 
raise a plea under s. 7 of the Bombay Tenancy and Agricultural Lands Aot, 1947, that the 
rent claimed by the landlord is unreasonable, but, on such a plea, the civil Court before it 
finally disposes of the suit, must require the parties to get a decision from the Mamlatdar 
under s. 70(g) of the Act on the question as to whether the rent claimed by the landlord from 
his tenant is reasonable or not. 

In normal cases falling under s. 12 of the Bombay Tenansy and Agricultural Lands Act, 
1947, an application may be made by the landlord or the tenant for the determination of 
reasonable rent in future. But where the question about the reasonableness of rent falls 
to be considered under s. 7 of the Actin a suit filed by the landlord for the recovery of 
arrears of rent, the determination of thereasonable rent must inevitably be retrospective. 
In such a case, the Mamlatdar would have to consider the question as to what should be 
regarded as the reasonable rent for the years in suit, and when the Mamlatdar determines 
the question, the civil Court will have to take up the threads of the suit once more and 
p38 appropriate orders in accordance with the finding made by the Mamlatdar. 

The scheme of ss. 6 and 7 of the Bombay Tenancy and Agricultural Lands Act, 1947, is 
plain beyond words. Two safegaurds have been provided for the protection of tenants. The 
first safeguard flows from the provisions of s.6(1) which prescribes the maximum; and the 
second safeguard flows from the plea which a tenant can raise under s. 7 of the Act. It is clear 
that even where the landlord claims to recover arrears of rent, the tenant would be entitled 
to raise a dispute about the reasonableness of the said rent in spite of the fact that the rent 
claimed is less than the maximum prescribed under s. 6(1). 

Seotion 10 of the Bombay Tenancy and Agricultural Lands Act, 1947, would apply to 
the contravention of s. 6 as woll as of s. 7 of the Act, and for invoking the provisions of s. 10 
it would not be necessary that the reasonablerentshould have been determined beforehand. 

Chimanlal Dipchand v. Bombay State!, Jorawarkhanji v. Bombay State, Baldsvdas 
Keshavjt Patwari v. Bhalabhai Dayabhai PateP, Virupazgauda v. Basappa Shidlingappa‘ 
and Anant Mahadevrao Joshi v. Basappa Shidgouda', referred to. 

Oxz Subraya (plaintiff) let out certain lands for cultivation to his tenants, Pyara 
and Subbayya (defendants), for cultivation. The plaintiff filed the present suit in 


* Decided, September 22, 1955. Civil Re- 465 of 1951, decided by Chagla C. J. on June 
vision Application No. 1598 of 1953, from the 18, 1952 (Unrep.). 
decision of V. D. Puned, Civil Judge, Junior 4 (1953) Civil Revision Application No. 
Division, at Honavar, in Small Cause Suit 1114 of 1952, decided by Chagla C. J. on 


No. 79 of 1953. November 26, 1953 (Unrep.). 
1 (1953) 56 Bom. L.R. $21. 5 (1955) Second Appeal No. 120 of 1953, 
2 (1954) 56 BomeL. R. 662. decided by Dixit J.on June 22,1953 (Unrep.). 


3 (1952) Civil Revision Application No, 
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the Court of the Civil Judge at Honavar, against the defendants on February 2, 
1953, to recover from them Rs. 186-8-0 as arrears of rent for the years 1950-51 and 
1951-52. The defendants contended that as the suit was filed to recover arrears of 
rent in respect of agricultural lands, it could not be tried by a civil Court. The trial 
Judge upheld the contention and dismissed the plaintifi’s suit, observing in his 
judgment, as follows :— 

“Section 70 of the Aot in question describes the duties and funotions of the Mamlatdar. 
Olause G of tho said section shows that the determination of the reasonable rent is the function 
and the duty of the Mamlatdar. Reading this section along with s. 85 it would be olear that 
the civil Court has no juriasdiotion to determine the reasonable rent. It has been suggested by 
th» laarned plaader for the plaintiff that the jurisdiction for awarding rent vests in the Civil 
Court as the olaim to rent is a civil right the adjudication of which is not barred expressly or by 
an implication. It has been further argued on this basis that the Court having the pewer to 
award a partioular relief cannot be stated to be incompetent to determine the nature of the relief, 
which it is entitled to award. In my opinion this argument is untenable in view of, the faot 
that the power to determine the reasonable rent has been expressly taken away by the Special 
Aot, namely The Bombay Tenancy and Agricultural Lands Act.” ° 


The plaintiff applied in revision to the High Court. 
The application was heard. 


G. N. Vaidya, for the applicant. 
H. B. Datar (Amicus Quriae), for the opponents. 


GaJENDRAGADKAR J. The plaintiff’s suit to recover Rs. 186-8-0 from his tenants 
as arrears of rent for the years 1950-51 and 1951-52 has been dismissed by the learned 
trial Judge on the ground that the civil Court has no jurisdiction to entertain the 
claim. The lands in question are Survey Nos. 109, 116 and 265 of Mavinkurve village 
‘and the plaintiff's case was that they had been let out to the tenants for cultivation 
and the tenants were liable to pay. the amount claimed by him by way of arrears 
of rent. The plea raised by the defendants against this claim was that a suit to 
recover arrears of rent in respect of agricultural lands could not be tried by a civil 
Court, and this plea has been upheld by the learned trial Judge. The view taken 
by the learned Judge that a claim for arrears of rent due in respect of agricultural 
lands cannot be entertained in a civil Court is challenged before me by Mr. Vaidya 
on behalf of the landlord in the present revisional application. 


Mr Vaidya contends that the learned Judge has misconstrued the provisions of 
ss. 70 and 85 of the Bombay Tenancy and Agricultural Lands Act (Act LXVI of 
1948), There can be no doubt that, before a civil Court comes to the conolusion 
that its jurisdiction to entertain a civil action is ousted, the Court must be satisfied 
that there are provisions contained in any Act which expressly oust its jurisdiction 
in respect of any given matters. Under s. 70 of the Tenancy Act, the duties of the 
Mamlatdar are enumerated and s. 85 provides for a bar of jurisdiction of the civil 
Court. Under sub-s. (1) of s. 85, civil Courts are precluded from settling, deciding 
or dealing with any question which is by or under the Act required to be settled, 
decided or dealt with by the Mamlatdar. The resultof reading ss. 70 and 85 together 
would, therefore, be that all matters which are left, and are required, to be deter- 
mined by the Mamlatdar under s. 70 would be excluded from the jurisdiction of the 
civil Courts under s. 85. Mr. Vaidya concedes this position. But he argues that 
amongst the matters enumerated under s. 70 cannot be included the dispute which 
has given rise to the landlord’s present suit. It is no doubt true that s. 70, sub-s. 
(g), requires the Mamlatdar to decide what is the reasonable rent under s. 12. But 
there is no provision in s. 70 which authorises and requires the Mamlatdar to deal 
with the question of the recovery of arrears of rent by the landlord from his tenant, 
and unless the subject-matter of the present suit is expressly included within the 
duties assigned to the Mamlatdar under s. 70 of the Act, it would not be possible 
to invoke the provisions of s. 85, sub-s. (1), in respect of such subject-matter, and a 
suit in which a claim in regard to such subject-matter is made would naturally fall 
within tho jurisdiction of the civil Court. In my opinion, therefore, Mr. Vaidya is 
entitled to succeed in his contention that a claim to recover arrears of rent in respect 
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of an agricultural land made by the landlord against his tenant can be entertained 
by a civil Court. 

That, however, is not the end of the landlord’s difficulties. After the suit is enter- 
tained, it is necessary to determine the merits of another point at issue between the 
parties. The tenants pleaded that the claim of the landlord for the recovery of arrears 
is unreasonable inasmuch as the said claim is made on the basis of annual rent which 
is not reasonable; and the question which this plea raises again touches the problem 
of jurisdiction of a civil Court. Mr. H.B. Datar, who at my request has appeared 
amicua curiae on behalf of the tenants, argued that it is open to the tenant to contend 
under s. 7 that the rent claimed by the landlord is unreasonable; and Mr. Datar’s 
argument is that the question raised by this plea must be determined by the special 
Court under s. 70 of the Act. In other words, a suit for the recovery of arrears of 
rent can no doubt be entertained by the civil Court; but before the civil ‘Court passes 
a decree in favour of the plaintiff, the civil Court must require the parties to get a 
decision from the special Court on the question as to whether the rent claimed by 
the landlord from his tenant is reasonable or not. As I have already indicated. under 
s.70, sub-M. (g), it is for the Mamlatdar to determine the amount of reasonable rent 
under s. 12 of the Act. Mr. Vaidya, on the other hand, argues that the plea by 
which the tenant challenges the reasonableness of the rent cannot be raised in a suit 
for.recovery of arrears of rent like the present. His argument is that the determina- 
tion of reasonable rent under s. 12 of the Act must always be prospective, and if 
reasonable rent is not determined in advance, it would not be open to the tenant 
to resist the landlord’s claim to recover arrears of rent by raising the plea that the 
rent claimed is unreasonable. It is this argument which calls for a closer examination 
in the present revisional application. I have not been referred to any decision of 
this Court where this argument has been examined, though three judgments have 
been cited before me in which certain observations are made bearing on this point. 
I am told that in some of its judgments the Revenue Tribunal has taken the view 
that reasonable rent cannot be determined retrospectively. That is why I propose 
to deal with this question at some length. 

Mr. Vaidya relies upon the relevant provisions of the Act in the matter of determin- 
ing reasonable rent in support of his argument that the determination of reasonable 
rent must inevitably be prospective. It would be convenient to examine the sections 
on which this argument is based in the first instance. “Reasonable rent” as defined 
under s. 2, sub-s. (16), means “the rent determined under s, 12.” It would be 
noticed that the definition of the expression “reasonable rent’’ does not purport 
either to define or to describe what can be regarded as reasonable rent in general 
terms. The method adopted by the Legislature in defining the expression “reason- 
able rent’? is somewhat unusual and is purely artificial. Legislature was conscious 
that it would not be possible to give a general description of what reasonable rent 
should mean for the purposes of the Act. It has, therefore, defined the expression 
“reasonable rent” by referring to the actual decision which the special Court may 
reach in respect of each tenancy in the light of facts relevant to the land covered 
by the said tenancy. Since the definition of the expression “reasonable rent’ in 
terms refers to the determination of the said question under s. 12,it would be relevant 
to consider s. 12. Section 12, sub-s. (1), provides for the making of an application 
either by the landlord or by the tenant for the determination of reasonable rent. 
Sub-section (2) provides for the issue of notice to the landlord or the tenant, as 
the case may be, and for the holding of an enquiry for the purpose of determining 
the reasonable rent of the land. Sub-section (3) refers to the factors which the Mam- 
latdar is required to take into account in determining the reasonable rent. Sub-sec- 
tion (5) then lays down that every order passed by the Mamlatdar under s. 12, if not 
appealed against, shall hold good for a period of five years and shall not be called 
in question during that period. The proviso to sub-s. (5) authorises the Mamlatdar 
to reduce the period during which his order should be in operation. Mr. Vaidya 
contends that the effeot of sub-s. (6) read along with the proviso to the said sub- 
seotion appears to be that the operation of the order passed by the Mamlatdar under 
s. 12 should be progpective, and prima facie thatdoes appear to beso. Mr. Vaidya 
has also relied upon the form prescribed for an application to be made under s. 12, 
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This form has been prescribed unders. 8anditis Form No. 3. It may be conceded that 
the form prima facie appears to be for the determination of a reasonable rent in cases 
wheretherenthas not already accrued due. Rule 9 provides for other factors which 
have to betaken into consideration by the Mamlatdar for determining reasonable rent, 
and, according to Mr. Vaidya, it would not be possible for the Mamlatdar to take 
into account those additional factors if he was called upon to consider what the reason- 
able rent of any given land was in the past. Confining himself to the scheme contem- 
plated by the Act for the determination of reasonable rent as evidenced by s. 12 
and tho Rules framed under the Act, Mr. Vaidya argues that the Act seems to require 
either the landlord or the tenant to apply for the determination of reasonable rent 
in advance, and if that be the scheme of the Act and the effect of the relevant pro- 
visions bearing on this point, Mr. Vaidya seeks to derive strength to his argument 
that the plea about the unreasonableneas of rent cannot be allowed to be raised under 
s. 7 where the landlord seeks to recover arrears of rent. The rent which is the subject- 
matter of the landlord’s claim has already accrued due, and since no step was taken 
either by the landlord or by the tenant to get the reasonableness of the said rent 
determined in proper time, it is no longer open to the tenant to contend th&t the rent 
which has accrued due is unreasonable and so the reasonable amount of rent should 
be determined by the Mamlatdar. The argument thus presented appears no doubt 
to be attractive at first blush. But, in deciding the validity of this argument, it 
would be relevant and necessary to bear in mind certain other provisions of the Act. 
I have already mentioned that a claim to recover arrears of rent has not been left 
to be determined by the special Court constituted under the Act. Such a claim 
must, therefore, continue to be entertained by civil Courts. When a claim to recover 
arrears of rent is entertained by civil Courts, the civil Courts will have to bear in 
mind two important provisions which are contained in ss. 6 and 7 of the Act. 
Section 6 provides for the maximum rent notwithstanding any agreement, 
usage, decree or order of a Court or any law to the contrary. In other words, s. 6, 
sub-s. (7), fixes a ceiling in the matter of rent and does not allow the landlord to re- 
cover rent in any case exceeding the maximum thus prescribed. That is one limit 
provided by s. 6, sub-s, (1). if a suit is brought by a landlord to recover arrears 
of rent, the tenant would be entitled to contend that the claim offends against the 
provisions of s. 6, sub-s. (Z),and ifthe plea succeeds, the landlord’sclaim would have 
to be proportionately reduced. In other words, the maximum prescribed under s. 6, 
sub-s. (7), could be invoked by the tenant even where he is resisting the claim of 
the landlord for recovery of arrears of rent. This position cannot be, and has not 
been, disputed before me. Legislature has provided another safeguard to the tenant 
and that is contained in the provisions of s. 7. This section provides that the rent 
payable by a tenant shall, subject to the maximum rate fixed under s. 6, be the rent 
agreed upon between such tenant and his landlord, or in the absense of any such 
agreement the rent payable according to the usage of the locality, or if there is no 
such agreement or usage, or where there is a dispute as regards the reasonableness 
of the rent payable according to such agreement or usage, the reasonable rent. This 
section can be invoked by the tenant even in cases where the rent claimed by the 
landlord does not offend against s. 6, sub-s. (7). Even if the rent claimed by the 
landlord may be less than the maximum prescribed by s. 6, sub-s. (7), the tenant can 
still resist the landlord’s claim on the ground that the rent claimed is not reasonable. 
Looking at the plain words used in s. 7, I see no justification whatever for exclud- 
ing the jurisdiction of the civil Courts to entertain a plea that the rent claimed by 
the landlord is unreasonable and that the landlord should be given a decree only 
for such rent as may be deemed to be reasonable. In appreciating the argument 
that a plea about the unreasonableness of rent cannot be raised in a suit for the re- 
covery of arrears of rent, itis importantto remember thatthe claim to recover arrears 
of rent continues to be justiciable in the ordinary civil Courts of the State; and the 
words used in s. 7 do not warrantthe assumption that the right given to the tenant 
to challenge the reasonableness of the rent is not available to him on the ground 
that the rent has already accrued due and the tenant has failed to get a reasonable 
rent determined under the provisions of s. 12 of the Act. Mr. Vajdya fairly concedes 
that the other pleas contemplated bys.7 can be raised by the tenant even in respect 
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of a claim for arrears of rent. But his argument is that the rent claimed by the land- 
lord by way of arrears cannot be challenged. on the ground that it is unreasonable, 
because the only section under which the reasonable rent can be determined is s. 12 
and the determination of reasonable rent.under s. 12 is intended to be prospective. 
In my opinion, this argument is not sound. The scheme of ss. 6 and 7 appears to 
me to be plain beyond words. Two safeguards have been provided for the protec- 
tion of tenants. The first safeguard flows from the provisions of s. 6, sub-s. (1), 
which prescribes the maximum; and the second safeguard flows from the pleas which 
a tenant can raise under s. 7 of the Act. It seems to me clear that, even where the 
landlord claims to recover arrears of rent, the tenant would be entitled to raise a 
dispute about the reasonableness of the said rent inspite of the fact that the rent 
claimed is less than the maximum prescribed under s. 6, sub-s. (7). If Mr. Vaidya’s 
argument was sound, it may lead to this consequence, that in entertaining a suit 
for arrears of rent, the reasonableness of rent may have to be determined by the civil 
Court itself. That, however, appears to me to be inconsistent with the scheme of 
the Act, particularly in the light of ss. 70 and 85,and so I am disposed to think that, 
where arfears of rent are claimed against a tenant in a civil Court, it would be nece- 
ssary to have a decision from the special Court on the question as to what would be 
reasonable rent in respect of the land in question. 

The position, therefore, is that in a suit for the recovery of arrears of rent a tenant 
is entitled to raise the plea that the rent claimed is unreasonable and the plea would 
then have to be determined. The next question which falls to be considered is: 
By whom is this plea going to be determined? I am disposed to take the view 
that this plea would have to be determined by the Mamlatdar under s. 70 of the 
Act. In coming to this conclusion, I have been influenced by the consideration that 
the only mode of determining the reasonable rent permissible under the Act is by 
invoking the provisions of s. 12 ands.70(g) ofthe Act. It is true that, when a plea about 
the unreasonableness of rent is raised in a suit like the present and an issue is framed 
on that plea, the civil Court may have to await the decision of this issue by the spe- 
cial Court before it proceeds to deal with the matter finally according to law. But 
having regard to the provisions of ss. 12, 70 (g) and 85 of the Act, I do not think it 
would be possible to hold that the civil Court itself should deal with the question of 
the reasonableness of rent when the said question arises in a suit for the recovery 
of arrears of rent. It may be stated generally that the reasonableness of rent has 
been left to be determined exolusively by the special Court contemplated under s. 
70 and the question, whenever it arises in a suit before the civil Court, must, there- 
fore, be left to be determined by the said special Court. 

If that be the true position, the argument based solely upon the procedure pres- 
cribed by s. 12 cannot be accepted as sound. It may be conceded that in normal 
cases falling under s. 12 an application may be made by the landlord or the tenant 
for the determination of reasonable rent in future. But where the question about 
the reasonableness of rent falls to be considered under s. 7 in a suit filed by the land- 
lord for the recovery of arrears of rent, the determination of the reasonable rent 
must inevitably be retrospective. In such a case, the Mamlatdar would have to 
consider the question as to what should be regarded as the reasonable rent for the 
years in suit, and when the Mamlatdar determines the question, the civil Court 
will have to take up the threads of the suit once more and pass appropriate orders 
in accordance with the finding made by the Mamlatdar. In my opinion, therefore, 
in deciding whether the determination of reasonable rent must always and in every 
case be prospective under s. 12, it is necessary to take into account the scheme of 
the relevant provisions considered as a whole. The part played by ss. 6 and 7 in 
this matter can hardly be exaggerated, and if ss. 6 and 7 are intended to afford pro- 
tection to the tenant against a landlord’s claim even for the recovery of arrears of 
rent, then the construction for which Mr. Vaidya contends must be rejected on the 
ground that the said construction would tend to make s. 7 virtually nugatory. That 
is why I have come to the conclusion that in the present case the tenants are entitled 
to raise the plea that the rent claimed by the landlord is unreasonable and that the 
civil Court must stay the further hearing of the suit and direct the parties to get the 
question about the reasonableness of rent determined by the special Court under 
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s. 70, sub~cl. (g), of the Act. 

In considering this point, the provisions of s. 10 may also have to be taken into 
account. This section provides forthe refund of rent recovered by thelandlord in con- 
travention of the provisions contained in as. 6, 7, 8 or 9 of the Act. Mr. Vaidya suggests 
that this section can be applied only where a reasonable rent has been determined 
by making an application as contemplated by s. 12 and not otherwise. Ifa landlord 
has recovered rent either privately or by instituting a suit, the provisions of s. 10 
cannot be invoked against him unless before the recovery was made the reasonable 
rent in question had been determined by the Mamlatdar on an application properly 
made to him under s. 12 of the Act. That is the argument which Mr. Vaidya has 
pressed before me in respect of the provisions of s. 10 of the Act. I am not impressed 
by this argument. Section 10 would apply to the contravention of s. 6 as well as 
of s. 7, and for invoking the provisions of s. 10 it would not be necessary, in my opi- 
nion, that the reasonable rent should have been determined beforehand. It should 
be noticed that liberty is given, not only to the tenant, but also to the landlord to 
apply in writing to the Mamlatdar for determination of reasonable rent. But if 
an application is not made and the question about the reasonableness of reat remains 
undetermined, it does not follow that the landlord can recover rent and would not 
expose himself to the penalty imposed by s. 10 even after it is found that the re- 
covery made by the landlord offends against the provisions of s. 6 ors.7. In my 
opinion, therefore, the scheme of penalties contemplated by s. 10 does not support 
- the argument urged before me by Mr. Vaidya that the determination of reasonable 
rent must in every case be prospective. Mr. Vaidya contends that s. 10 provides 
for a penalty and the penalty is normally not imposed retrospectively. But in assess- 
ing the value of this argument, it would be relevent to remember that the penalty 
consists only in the payment of some compensation and nothing more. Rule 7 
provides that a landlord recovering rent from a tenant in contravention of the pro- 
visions of s. 6, 7, 8 or 9, shall be liable to pay penalty to the extent of ten times the 
amount of rent recovered by the landlord from such tenant, but in any case not less 
than Rs. 50, as the Mamlatdar may determine. It is not as if for a breach of the 
provisions of s. 6, 7, 8 or 9 the landlord is exposed to the risk of imprisonment. The 
maximum penalty to which he exposes himself by recovering from the tenant rent 
contrary to the provisions of the relevant sections 1s about ten times the excess amount 
recovered by him. Therefore, it is not necessary to hold that s. 10 can be applied 
only where the reasonable rent has already been determined. Whenever a landlord 
recovers rent from his tenant, he does it with the knowledge that the tenant has been 
given protection by tho statute by enactingss.6,7, 8 and 9. The landlord also knows 
that, in order to remove doubt, trouble or difficulty, it is open to him to apply to 
the Mamlatdar under s. 12 for determining the reasonable rent; and so, if without 
getting the reasonable rent determined by the Mamlatdar the landlord is content 
to recover rent from the tenant, he does it always subject to the risk involved in 
incurring the penalty provided by s. 10 of the Act. In my opinion, therefore, even 
the penalty prescribed by s. 10 is consistent with the construction of ss. 6and 7 which 
I have thought reasonable to adopt. 

The result is that the plea raised by the tenants must now be determined by the 
Mamlatdar, and it is only when and after the Mamlatdar has determined the question 
as to what is the reasonable rent payable in respect of the lands in suit that the Civil 
Judge be able to take up the suit for final disposal in accordance with law. 

Before I part with this point, however, it may be relevant to refer to some decisions 
to which my attention was invited. In Chimanalal Dipchand v. Bombay Siate! 
the validity of s. 6, sub-s. (2) was challenged on the ground that it constituted delegated 
legislation. This challenge failed and it was held by Chagla C. J. and Dixit J. that 
the provisions contained in s. 6(2) were not ultra vires of the local Legislature. In 
dealing with this question, the learned Chief Justice has considered the scheme of 
ss. 6 and 7. He has pointed out that s. 6 prescribed the maximum beyond which a 
landlord cannot make a claim and he has added (p. 337): 

“*,.-there is a further concession in favour of the tenant, and possibly also in favour of the 
@ 
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landlord, and that is that if there is a dispute as to the reasonableness of the rent, then notwith- 
standing any agreement or usage what the tenant is liable to pay is.the reasonable rent.” 


This observation clearly shows that the plea that the rent claimed by the landlord 
even by way of arrears is unreasonable can be raised under s. 7. To the same effect 
are the observations made by the learned Chief Justice in J orawarkhanjs v. Bombay 
State’ which was decided by the learned Chief Justice and Mr. Justice Tendolkar. 

“reading ss. 6, 7, and 8 together,” observed the learned Chief Justice, “it igclear that the 
landlord is entitled to receive the maximum rent fixed under a. 6(2) subject to its being reduced 
on the ground that it is not reasonable...” (p. 668). 


That again shows that s. 7 applies to claims for arrears of rent and a plea that a given 
claim is unreasonable can be raised by the tenant even though the rent claimed has 
already accrued due. Section 6 appears to have been similarly construed by Chagla 
C. J.ein Baldevdas Keshavjt Patwari v. Bhalabhai Dayabhai Patel? and Virupan- 
gauda v. Basappa Shidlingappa®, Mr. Justice Dixit has likewise made similar obser- 
vations in Anant Madhavrao Joshi v. Basappa Shidgouda. 

In the result, the revisional application must be allowed, the order dismissing the 
suit must*be set aside, and the case sent back to the learned J udge for disposal in 
accordance with law in the light of this judgment. 

The landlord should apply to the Mamlatdar for determination of the reasonable 
rent within one month from the receipt of the record in the trial Court. After this 
question is decided by the Mamlatdar, the parties should go back to the learned 
Judge and the matter should then be finally dealt with by him in accordance with 
law. 


Rule absolute. Costs in the revisional application will be costs in the suit. 
Rule made absolute. 





Before Mr. Justice Gajendragadkar. 
MANGILAL KAJODIMAL v. SHANKAR SHRAVAN NIKAM.* 


Civil Procedure Code (Act V of 1908), Secs. 151, 144, 96, 2(2), 104, 47; O. XLIII—Order of re- 
stitution passed under s. 151 whether appealable—Power of Court to grant relief by way of 
restitution whether confined to 3. 144, 

An order of restitution passed under s. 151 of the Civil Procedure Code, 1908, and which 
in substance resembles an order passed under s. 144 of the Code, cannot be regarded asa 
decree within the meaning of s. 2(2) of the Code. Therefore, an appeal does not lie under 
8. 96 of the Code against such an order of restitution. 

In dealing with the question as to whether an appeal lies against any order of adjudication, 
it is necessary to remember that there is no inherent right of appeal. The right to appeal 
is the creature of a statute, and unless the right to prefer an appeal against any specific 
order of adjudication is expressly provided by the statute, it would not be possible to recognise 
or carve out any. such right on grounds of justice, equity or fairness. 

Mst. Champabai alias Krishnabai v. Shree Daulatram Sharma’ and Gnanada Sundari Vv. 
Chandra Kumar‘, dissented from. 

Usman Saheb v. Sivaramaraju’, Allahabad Theatres Lid., Allahabad v. Pandit Ram Sajiwan 
Misra”, Ganesh Datta v, Model Town Society’, Rameshwar Lal v. Ram Charan? and Brij Mohan 
Singh v. Rameshar Singh", agreed with. 

The power of the Court to grant relief by way of restitution is not confined to the pro- 
visions of s. 144 of the Civil Procedure Code, 1908. A civil Court has inherent jurisdiction 
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under s. 151 of the Code to grant restitution even in cases that do not fall within the letter 
of the provisions of s. 144, 
Jai Berham v. Kedar Nath Marwari’, referred to. i 
Quaere: Whether an order for restitution which may be able to attract the provisions 
of s. 47 of the Civil Procedure Code would be appealable or not. 


D. J. Nandurdikar & Co., a firm doing business in Jalgaon, of which ‘one 
Mangilal (petitioner) was one of the partners, on April 4, 1941, filed a suit against 
Shankar (opponent) for possession of a motor truck and for an account of hire due 
from him, alleging that the motor truck which belonged to the firm was let on hire 
to the opponent and that he had committed defaults in payment of the hire due 
from him. Pending the suit, the firm applied to the Court that the motor truck 
should be given in possession of the firm on the firm’s undertaking to produce the 
truck if called upon to do so by the Court and on the firm’s further undertaking to 
keep an account of the earnings made by the firm on the truck. The Court granted 
the application on April 13, 1942, and the truck was delivered into the possession of 
the frm. On July 27, 1944, the firm’s suit was dismissed. The petitioner filed an 
appeal, but the appeal was dismissed. : 

On April 26, 1947, the opponent applied to the Joint Civil Judge, Jalgaon, under ss. 
144 and 15] of the Civil Procedure Code, 1908, for restitution of the truck and for ac- 
counts. On September 4, 1952, the trial Judge ordered the petitioner to pay to the op- 
ponent Rs. 15,683-8-4 made up of Rs. 1,760 for the value of the truck and Rs. 13,823-8-4 
for hire. The trial Judge passed this order under s. 151 of the Civil Procedure Code, 
holding that s. 144 was notapplicable to the case. The petitionerappealed and the 
District Judge dismissed the appeal on the ground that the appeal was incompetent 
as no specific appeal was provided under the Civil Procedure Code against an order 
ofrestitution passed under s. 151 of the Code, observing, in his judgment, as follows :— 

“Section 96 of the Civil Procedure Code provides for an appeal from every decree passed by 
a Court exercising original jurisdiction. A decreeis defined ins. 2(2)as the formal expression of 
adjudication which, so far as regards the Court expressing it, conclusively determines the rights 
of the parties with regard to all or any of the matters in controversy in the suit and it includes the 
determination of any question within s. 47 or s. 144, but does not include any adjudication from 
which an appeal lies as an appeal from an order or any order of dismissal for dafault. Secondly, 
s. 104 and O. XLHI of the Civil Procedure Code make provisions for appeals from orders which 
are not decrees within the above definition. But the Code does not contain any provision for an 
appeal from an order which falls within s. 151 only. Therefore, in order to confer a right of appeal, 
an adjudication must be either a decree in the sense defined by the Code or an order which falls 
under s. 104 or O. XLIII. An order for refund or restitution under s. 15] is not an order within 
s. 144 and is not otherwise included either in the definition of the decree or the appealable orders 
enumerated in s. 104 and O. XLIII, and, therefore, there is no right of appeal against such an 
order.” 


The petitioner applied in revision to the High Court. 
The application was heard. 


K. R. Bengert and Mrs. C. K. Bengers, for the petitioner. 
V. 8. Desat, for opponent No. 1. 


GAJENDRAGADKAR J. This revisional application raises a short and interesting 
question of law. An order for restitution had been passed against the petitioner 
by the learned Civil Judge, Junior Division, Jalgaon. The petitioner preferred an 
appeal against this order in the Court of-the learned District Judge at Jalgaon. 
The appellate Court’ has dismissed his appeal on the ground that the appeal is not 
competent inasmuch as the order of restitution challenged by the petitioner had 
been passed, not under s. 144, but under s. 151 of the Code of Civil Procedure. That 
is how the question which has been raised by Mr. Bengeri in the present revisional 
application before me is whether an appeal lies against an order of restitution passed 
under s. 151 of the Code. On this question a sharp difference of opinion has been 
expressed in judicial decisions and Mr. Bengeri has contended that the view taken 
in support of the competence of the appeal is more in consonance with justice and 
equity and he has pressed me to adopt that view. 


i e 
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It would be convenient to mention a few material facts leading to the order of 
restitution under revision. A, partnership firm named Nandurdikar and Co. of Jalgaon 
sued Shankar Nikam for possession of a motor truck and for an account of hire due 
from him. It was alleged by the plaintiff firm that the truck belonged to the part- 
nership and had been given to Nikam under a hire-purchase agreement, Nikam had 
failed to comply with the terms of theagreement andhad committed defaults in the 
payment of hire due from him. That was the basis for the claim for the recovery 
of the truck and for accounts. Pending this suit, an application was made by the 
plaintiff firm requesting the learned Judge to direct that the truck should be delivered 
over to the firm on the firm’s undertaking to produce the truck if called upon to do 
so by the learned Judge and on the firm’s further undertaking to keep an account 
of the earnings made by the firm on this truck. On April 13, 1942, the learned 
Judge granted the application made by the plaintiff firm and the truck was delivered 
into the possession of the plaintiff firm. Ultimately the suit was dismissed on July 
27, 1944. I should have stated that, after the defendant appeared in the suit, he 
had madea counter-olaim against thefirm. This counter-claim also was dismissed by 
the trial Ceurt. Thedecisionsof the trial Court gaveriseto two appeals by the plain- 
tiff and the defendant (Appeals Nos. 241 and 251 of 1944 respectively). Both these 
appeals were, however, dismissed. On April 26, 1947, the defendant applied for 
restitution of the truck and asked for accounts to be made in respect of the profits 
earned by the plaintiff on the strength of this truck. Unfortunately, when the suit 
was dismissed and even at the time when the appeals were ultimately disposed of 
by the District Court, no order was passed in respect of the truck which had been 
delivered over to the plaintiff pending the suit. That is why the defendant had to 
make a separate application for restitution as late as April 26, 1947. The learned 
Judge found that the claim for restitution would not be justified within the terms 
of s. 144 of the Code. He, however, held that this was a claim which should, and 
could, be entertained under the inherent jurisdiction of the Court under s. 151. On 
this view, the learned Judge allowed the defendant’s claim for restitution and direct- 
ed that the plaintiff firm should pay the defendant Rs. 15,583-8-4. This amount 
includes the value of the truck and the amount of profit earned by the plaintiff 
by means of this truck during the period the truck was in the plaintiff’s possession 
as a result of the order passed by the trial Court on April 13, 1942. It is against 
this order that the plaintiff preferred an appeal to the District Court and the learned 
District Judge dismissed the appeal on the ground that an appeal against an order 
of restitution passed under s. 151 is incompetent. 

It is not disputed before me that the order of restitution under revision has been 
passed, not under s. 144, but under s. 151 of the Code. It is well established that 
the power of the Court to grant relief by way of restitution is not confined to the 
provisions of s. 144 of the Code. A civil Court has inherent jurisdiction to grant 
restitution even in cases that do not fall within the letter of the provisions of s. 144. 
In Jat Berham v. Kedar Nath Marwari! their Lordships of the Privy Council have 
emphasized the fact that it is the duty of the Court under s. 144 to place the parties 
in the position which they would have occupied but for such decree or such part 
thereof as has been varied or reversed, and they have added that it is not as if this 
duty or jurisdiction arises merely under the provisions of s. 144. 

**,..Lt is inherent in the general jurisdiction of the Court”, said their Lordships, ‘“‘to act 
rightly and fairly according to the circumstances towards all parties involved.” (p. 355) 
Thus the trial Court was justified in entertaining the present application for restitu- 
tion under s. 151 of the Code. 

Now, an order passed under s. 144 of the Code is appealable. It is appealable 
because it is artificially included in the definition of the word “‘decree” contained in 
s. 2, sub-s. (2), of the Code. The question which falls for decision in the present re- 
visional application is: Can it be said that an order of restitution which has been 
passed under s. 151, and which in substance resembles an order that can be passed 
under s. 144, can be regarded as a decrree within the meaning of s. 2, sub-s. (2) of 
the Code ? Section 2, sub-s. (2), which defines a decree, provides that ‘‘decree” means 


e 
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the formal expression of an adjudication whioh, so far as regards the Court expressing 
it, conclusively determines the rights of the parties with regard to all or any of the 
matters in controversy in the suit; and it goes onto add that the decree may be either 
preliminary or final. Then the definition adds that the word ‘‘decree” shall be 
deemed to include the rejection of a plaint and the determination of any question 
within s.47 ors. 144. Since. an order passed under s. 144 is a deoree within the meaning 
of s. 2, sub-s. (2), an appeal lies against every such order by virtue of the provisions 
contained in s. 96 of the Code. The argument is that the effect of the order of res- 
titution passed under s. 151 is indistinguishable from the effect of the order of res- 
titution passed under s. 144, the basis for making both kinds of orders of restitution 
is the same and the object intended to be achieved by passing the said orders is also 
the same, and so, like the order for restitution passed under s. 144, the order for 
restitution passed under s. 151 should be held to amount to a decree within the mean- 
ing of s. 2, sub-s. (2), and an appeal against such an order should be held to be com- 
petent under s. 96 of the Code. 

In dealing with the question as to whether an appeal lies against any order of 
adjudication, it is necessary to remember that there is no inherent right @f appeal. 
The right to appeal is the creature of a statute, and unless the right to prefer an 
appeal against any specific order of adjudication is expressly provided by the statute 
it would not be possible to recognise or carve out any such right on grounds of justice, 
equity or fairness. As thedefinitionof the word “‘decree”’ indicates, but for the inalu- 
sion of restitution orders passed under s. 144 within the definition of the word ‘‘decree,”? 
no appeal would have been competent even against the said orders of restitution. 
It is clear that an order for restitution even under s. 144 is not passed in regard to 
any of the matters in controversy inthe suit. It is after thesuit is finally determined 
that the provisions of s. 144 can be, and are, invoked, so that within the definition 
of the word ‘‘decree’’ an order of restitution passed under s. 144 would not have been 
included. That is why in defining the word “decree’’ Legislature has included spe- 
cifically orders madeunder s. 144. Itseemstome that it would be difficult to accede 
to the argument that an appeal should be regarded as competent against orders of 
restitution passed under s. 151 on the ground that orders of restitution of this kind 
are in substance similar to the orders of restitution passed under s. 144. The argu- 
ment based on the similarity of the orders may be logical. It may also be true that, 
if the Court exercises its inherent jurisdiction in favour of a party claiming restitu- 
tion even though the claim does not fall within the four corners of s. 144, it would 
be just and fair that a party aggrieved by an order of restitution passed under s8. 
151 should have an opportunity to challenge that order by preferring an appeal against 
that order. But considerations of logio and of equity and justice cannot, in my 
opinion, have an effective voice in deciding the question as to whether an appeal 
lies against any particular order, once it is remembered that the right to prefer an 
appeal is the creation of a statute. All arguments of logic and fairplay may, at 
best, indicate that Legislature may provide for an appeal even against all restitution 
orders passed under s. 151. Bu what Legislature may do cannot be attempted 
to be dons by Courts on the ground that the claims of equity and fairness would be 
met by allowing an appeal against such orders of restitution. An order for restitution 
passed under s. 151 has not been included within the definition of the word “‘decree”’ 
under s. 2, sub-s. (2), and so it must be held that such an order is not a decree within 
the meaning of the said section and as such no appeal can lie against such an order 
under s. 96 of the Code. The Code allows appeals against orders. But even in 
respect of these appeals there are two provisions that determine the question as to 
whether a given order is appealable or not. Section 104 of the Code deals with orders 
from which appeals lie and the rules under O. XLIII supplement the provisions 
contained in s. 104. It is clear that the rules under O. XLIII as well as the provi- 
sions of s. 104 do not justify the argument that an order for restitution passed under 
s. 151 is appealable as an order. Incidentally it may be pointed out that prima 
facie the exercise of inherent jurisdiction by the trial Court is not intended to be 
subject to supervision by the appellate Court. As the provisions contained in ss. 
151, 152 and 153 suggest, powers which can be generally describedyas inherent powers 
are expected _to be exercised by Courts sparingly and with due ciroumspection, and 
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normally orders made by trial Courts in the exercise of these inherent powers aro 
not subject to appeal. But apart from this consideration, unless an order for resti- 
tution passed under s. 151 amounts either to a decree or appears to be one of the 
orders against which an appeal has been preferred, it would not be possible to hold, 
on considerations of equity, justice or fairness, that an appeal can be entertained 
against such an order. 

It is necessary to mention one point in considering this question apart from authorities. 
If an order for restitution has been passed between persons who were parties to a suit, 
and it is possible to take the view that the said order for restitution falls within the 
purview of s. 47 of the Code, the position may be different. In such a case, the order 
ofrestitution may have been passed under s. 151 and yet it may theoretically be possible 
to take the view that the order has relation to execution, discharge or satisfaction of 
the dgcree between the decree-holder and thejudgment-debor;and if that is so, the 
said order may perhaps be appealable under s. 47 itself: The present order cannot 
attract the provisions of s. 47 because the suit instituted by the plaintiff firm has been 
dismissed and the order of restitution has relation to the possession of the truck ob- 
tained byehe plaintiff pending the suit by reason of the interim order passed by the 
trial Court in that behalf. Therefore, it is unnecessary for me to consider and decide 
whether an order for restitution which may be able to attract the provisions of s. 47 
of the Code would be appealable or not. 

In my opinion, therefore, the order of restitution passed by the trial Court in the 
present proceedings has been passed under s. 151 of theCode and an appeal to the Dis- 
trict Court against this order was clearly incompetent. 

I may refer to the judicial decisions to which Mr. Bengeri for the petitioner has 
invited my attention. The decisions of the Nagpur and the Calcutta High Courts 
are in favour of the view for which Mr. Bengeri contends. In Mst. Champabai alias 
Krishnabat v. Shree Daulatram Sharma! it has been held by Sir Gilbert Stone C. J. 
and Digby J. that an appeal lies from an order of restitution made by an executing 
Court under its inherent powers. In his judgment, Digby J. readily conceded that 
because an order is passed under the inherent powers it does not necessarily become 
appealable. But he felt impressed by the view that the exercise of inherent powers 
is intended “to expand a remedy in order to do justice to cover a case not within the 
exact words of, but within the purpose of a procedural section”, and so he thought 
that the Court, while using its inherent powers, was in effect acting as if the order was 
made under s. 144. 

“,..In such a case”, observed the learned Judge, “even as justice demanded that one side 
should be given a remedy, restitution, as if section 144 applied; so the other side should, as 
a matter of justice, be allowed the right to appeal that would have existed had section 144 really 
applied instead of its being applied by means of a fiction”. (p. 858) 


With respect, I would like to point out that the considerations of justice which weighed 
with the learned Judges can be more appropriately invoked in a legislative chamber 
for the purpose of suggesting that Legislature should provide for an appeal gainst an 
order of restitution passed under the inherent jurisdiction of the Court. I apprehend 
that Courts would not be justified in creating a right of appeal by fiction because they 
feel impressed by the argument that the exercise of inherent jurisdiction under s. 151 
really has the effect of applying the principles of s. 144 by means of a fiction. If it 
is remembered that the right to prefer an appeal isthe creation of a statute, it would 
not be legitimate to carve out such a right or to recognise it on considerations of justice, 
equity or fairness. 

In Gnanada Sundari v. Chandra Kumar! Greaves and Mukerji JJ. have held that, 
where an order is made under the provisions of s. 151, but in fact in exercise, by analogy, 
of the jurisdiction under s. 144, an appeal does lie from the order. Greaves J.,in comin g 
tn this conclusion, observed that (p. 286): 

“It certainly seems a crurious position that if the Court deals with the matter under 
s. 144, Civil P. C., an appeal lies whereas if the Court under s. 151 exercises the same jurisdiction 
which s. 144 gives him, but exercises that jurisdiction under s. 151 because s. 144 is not strictly 
applicable, no appeal lies’, 


1 [1939] Nag. 350. ° 2 [1927] A. I. R. Cal. 285. 
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an1 he thought that it would be a reasonable view to take that the order of restitu- 
tion passed under s. 151 should be taken to be an order made under s. 144. With 
respect, I am unable to agree with the view thus expressed by Greaves J. On the 
other hand, in Usman Saheb v. Sivaramaraju,! a Full Bench of the Madras High Court 
has held that no appeal lies against an order of restitution passed under s. 151 of the 
Code. There appears to have been a conflict in the reported decisions of the Madras 
High Court on this point; but the said conflict has been resolved by the Full Bench 
in favour of the view that an appeal does not lie against an order of resitution under 
3. 151. The Allahabad, Lahore, Patna and Oudh Courts have also taken the same 
view, vide Allahabad Theaters Lid., Allahabad v. Pandit Ram Sajiwan Misra*, Ganesh 
Datta v. Model Town Society®, Rameshwar Lal v. Ram Charan‘, and Brij Mohan 
Singh v. Rameshar Singh’. In regard to the decision of the Allahabad High 
Court, I may point out that on the facts it was held that the order for restijution 
in question had been made under s. 144 and so anappeal was treated as competent ` 
against the said order. But in dealing with the question of law as regards the compe- 
tence of appeals against orders of restitution passed under s. 144 as well as under 8. | 
151, Harishchandra J. has dissented from the view taken by the Calcutta and the 
Nagpur High Courts and has observed that an order for restitution passed under 
s. 151 was not appealable. ts 

In the result, the revisional application fails and the rule is discharged with costs. 


Rule discharged. 


INCOME TAX REFERENCE. 





Before the Howble Mr. M. C. Chagla, Chief Justice, and Mr. Justice Tendolkar. 


THE COMMISSIONER OF INCOME-TAX/EXCESS PROFITS TAX, 
BOMBAY CITY I v. SIR HOMI MEHTA.* 


Indian Income-tax Act (XI of 1922), Sec. 10—Assessee dealing in shares holding shares in joint 
stock companies jointly with his sons—Assessee floating private limited oompany and trans- 
ferring these shares to company—Market price of shares at date of such transfer higher than 
their cost price—Company allotting tts entire shares to assessee and at his direction some of 
these to his sons—-Whether difference between market price and cost price of shares transferred 
by assessee to company a profit liable to tan. 

The assessee, who dealt in shares both ready and forward, held jointly with his sons shares 
in certain joint stock companies, the cost price of which was about rupees thirty lacs. The 
assessee floated a private limited company with a capital of rupees sixty lacs and to this 
company he transferred several businesses in which he had a share and interest and also the 
shares of the joint stock companies. The shares were valued at rupees forty lacs which was 
the market price at the date of the transfer of the shares to the company. The company 
allotted 6000 fully paid up shares of the face value of Rs. 1,000 each to the asseasee. The a3ses3ee 
took 5,600 shares and at his direction the remaining shares were divided equally between his 
sons. It was contended by the income-tax authorities that the assessee had sold the shares 
to the company at a profit, being the difference between the market price at the date of the 
transfer and the cost price, and, that, therefore, the amount of the profit was liable to tax:— 

Held, that the assessee did not make any profit or gain in a commercial sense by trans- 
ferring the sharestothe newly formed limited company, and that the mere fact that the shares 
which he transferred had a market value at the date of the transfer higher than the cost price 
of the shares did not make the assessee liable to pay tax on the difference. 

Whatover legal or technical form a transaction may take, the Court in incomc-tax matters 
must try and determine what the real transaction was and not the form which the transac- 
tion took. A transaction for the purposes of income-tax must be looked at from a com- 
mercial point of view. In dealing with commercial men in income-tax matters the Court 
must try and understand what is the real commercial result of a particular action taken 
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by a commercial man. Equally so, in trying to determine whether a certain transaction 
resulted in profits, the Court must come to a conclusion that the transaction resulted in 
real profits, profits which from the commercial point of view meant a gain to the preson who 
ad into the transaction, not profits from any narrow, technical or legalistic point 
of view. 

Californian Copper Syndicate (Limited and Reduced) v. Harris,! The Royal Insurance Co. 
Lid, v. Stephen? and Westminister Bank v. Osler,? distinguished. 

Craddock (H. M. Inspector of Tages) v. Zevo Finance Co., Lid.*, Gold Coast Selection Trust v. 
Humphrey®, Sir Kikabhai Premchand v. Commr. I.T. and Doughty v. Commissioner of Taxes’, 
referred to. 


Sir Homi Mehta (assessee), who was the promoter, chairman and founder of several 
joint stock companies, dealt in shares, both ready and forward. The assessee floated 
a private limited company called Homi Mehta & Sons Ltd. with a capital of Rs. 60 
lacs. By a deed dated August 8, 1941, the assessee entered into an agreement with 
Homi Mehta & Sons Ltd. for the purpose of transferring certain assets belonging to 


‘the assessee to the company in exchange for shares of the company. Under this’ 
' agreement*heassessee transferred his right, titleandinterestin several businesses valued. 


at Rs. 28,08,281-11-0 and shares of 26 joint stock companies valued at Rs. 40,97,000. 
These shares were mortgaged with a bank and at the material time there was an over- 


draft:of Rs. 9,05,281-11-0. This overdraft was taken over by the company. The: 
total assets taken over by the company were of Rs. 69,05,281-11-0 and after deduct-. 
. ing the overdraft due to the bank, a sum of Rs. 60 lacs become payable to the assessee. ` 
This amount was paid to the assessee by allotting to him 6000 fully paid up shares of 


the company of the face value of Rs. 1,000 each. 5600 of these shares were allotted 
to the assessee and 400 shares were allotted by the company, at the instance of the 
assessee to his four sons. 


The Income-tax authorities treated the transfer of shares to the company as the 
sale of the stock-in-trade of the assesses and treated the excess realised over the cost 
price, which was rupees eleven lacs, as the business income of the assessee in assess- 
ment year 1942-43, and taxed it as such. On appeal the appellate Tribunal found 
that only shares of 20 companies were the stock-in-trade of the assessee. As regards 
the alleged profit made by the assessee on the transfer of these shares to the company, 
the President of the Tribunal held that the amount was income within the meaning 
of the Indian Income-tax Act, 1922, and liable to tax, while the Accountant Member, 
P. ©. Malhotra, came to a contrary conclusion, and observed as follows :— 


“In other words, what is suggested is that there has been no sale and therefore no profit 
has accrued to the assessee. The aasessee still holds the same shares through a limited liability 
company. All the shares transferred by the assesses are the only assets of Homi Mehta & Sons 
Ltd., and all the shares of the company were allotted to the assessee. It matters little at what 
values the assessee makes the transfers. One cannot make a profit from himself. It is possible 
for a person to transfer an asset of the value of Rs. 1,000 to a limited company at a valuation of 
Rs. 10,000 and get shares of the face value of Rs. 10,000, in exchange. That would not mean 
that a profit of Rs. 9,000 has been earned by the person. In the present case, transfers are said 
to have been made at the market valuation. This fact has not been verified, but it is not objected 
to by either side. In the present case, the total value placed on the shares is Rs. 40,97,000. 
The Income-tax authorities have estimated the profit, on the basis of cost, at Rs. 11,00,000. 
In other words, the cost price of the shares transferred should be in the neighbourhood of 
Rs. 30,00,000. The assessee could have very easily transferred the shares at a valuation of 
Rs. 10,00,000 less and received 5,000 shares instead of 6,000. It was open to the assessee to 
transfer the shares at half their cost. The only difference would have been that the number of 
shares issued by Homi Mehta & Sons, Ltd., would be less. The aggregate intrinsic value of the 
shares of Homi Mehta & Sons, Ltd., would be exactly the same, as in the present case, irrespective 
of a lower face value, or smaller number of shares issued. If the old shares were the assessee’s 
stock-in-trade, the new shares received in exchange by the asseessee continue to be his stock-in- 
trade. 

Another question which arises is whether the transfer made of the shares was made in the 
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course of the carrying on of a business. The assessee has withdrawn .the shares for the purpose 
of floating a company. He held shares in 26 companies. He has put all these shares in a basket 
and, owns the basket. The transfer therefore, in the present case is not a business activity of 
the assessee’s business in share dealings. ‘Business’ connotes some real, substantial and organised 
course of activity or conduct with a set purpose of earning profits.” 

The matter was referred to the Judicial Member who agreed with the ren 
Member that no profit had accrued to the assessee on the transfer of the shares to the 

The following question of law was referred to the High Court : — 

“Whether any income liable to tax accrued to the assessee on the transfer of the shares of the 

remaining 20 joint stock companies to Homi Mehta & Sons Ltd?” 

The reference was heard. 


M. P. Amin, Advocate General, with &. N. Joshi, for the applicant. i 
R. J. Kolah, with Sir Jamskedji Kanga and D. H. Dwarkadas, for the respondent. 


Amin. In the present case the assessee, Sir Homi Mehta, sold certain shares 
to a limited company called Homi Mehta and Sons Ltd. for Rs. 40,97,000. These 
shares had cost the assessee Rs. 30,45,017 and hence by this transaction the assessee 
made a profit of more than ten lakhs of rupees which is liable to tax. The terms 
of the agreement clearly show that Sir Homi Mehta wasthe vendor and Homi Mehta 
and Sons Ltd. were the purchasers. The assessee was a dealer in shares and the 
shares in question formed his stock-in-trade. The profit made on the sale of these 
shares is, therefore, liable to tax. The argument used against the Department was 
that what the assessee got in exchange for these shares were also shares. That can 
make no difference because the transaction, neverthless, was one of sale. 

TENDOLKAR J. What the assessee got were shares of a particular face value— ' 
how do you determine the actual value of these shares ?] 

The assessee has himself valued the shares at over forty lakhs of rupees 

[Cuaata C. J. What is the relevant consideration—the value put on the shares 
by the assessee or the market value ł] 

Here that question does not arise because the value put on these shares by the 
assessee is also the market value. The facts in the present case are somewhat similar 
to those in the case of Californian Copper Syndicate (Limited and Reduced) v. Harris.+ 
In that case a company sold the whole of its property to another company and received 
in exchange fully paid up shares of the latter company. It was held that the differ- 
ence in the value of these shares and the purchase price of the property sold was 
æ profit liable to tax. 

[CHoacia C. J. But in that case was the company whose shares were taken a new 
company as in this case ?] 

The point is that in the present case also the shares in question were the stock- 
in-trade of the assessee and were sold pursuant to a scheme of profit-m 

[TENDOLKAR J. Is that judgment good law after the judgment of the Supreme 
Court in Sir Kikabhai Premchand v. Commr. I. 7.27] 

Yes. The judgment in Sir Kikabhai’s case can be distinguished. The assessee 
actually sold these shares and got new shares. 

[Cuacta C. J. But how has the assessee made any commercial profit? The new 
shares must necessarily yield the same profits as the old shares.] 

The mere circumstance that the value of the new shares is related to-the value of 
the old shares which were given up by the assessee makes no difference as far the 
nature of the transaction is concerned. The new shares are not the same shares as 
the old shares. The circumstance that the new shares will yield the same dividend 
as the old shares cannot make any difference to the nature of the transaction which 
is one of sale. 

[TENDOLKAR J. What is the value of the new shares ?] 

Whatever their value might be, in the present case shares of the value of forty 
lakhs of rupees must be deemed to have been transferred as the price of the old shares 
which were given up. 


1 (1904) 5 T.C. 159, 161. 2 (1953) 56 Bom. Ê. R. 745, 8.0. 
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[Craaua C. J. What would be the position if the assesses had valued the shares 
at thirty lakhs ?] 

That question does not arise because the assessee has, in fact, valued the shares 
at 40 lakhs. See the judgment in the case of The Royal Insurance Co. Ltd. v. Stephen’. 
In that case the assessee company was compelled to accept for its old stock, new stock, 
and the new stock had a definite market value. 

[CuaaLa O.J. What would be the market value of the new shares in the present 
case 7] 

The market value of all the new shares would be the aggregate value of all the 
assets of the company. l 

[Camaata 0. J. In the language used by Mr. Justice Rowlatt, was the old suspense 
of the assessee over ?] 

' The old suspense of the assessee was over in the sense that he completely parted 
with the old shares and divested himself of them. See Westminister Bank v. Osler? 
where a transaction whereby certain national war bonds were exchanged for a conver- 
sion loan was held to be a sale. Also see Craddock (H.M. Inspector of Taxes) v. Zevo 
Finance Oo. Lid? In the present case, too, the transaction is accepted as genuine 
and hence the value of 40 lakhs of rupees put on the new shares by the assessee 
should be accepted. In Gold Coast Selection Trust v. Humphrey* the House of Lords 
held that in order to value an asset it is not necessary that the asset should be imme- 
diately realised. In the present case the assessee has given his stock-in-trade and 
what he has got in exchange is his investment. ) 

[TENDOLKAR J. What is there to show that the nature of the assessee’s stock-in- 
trade was altered ?] 

The assessee has later made a-trust of the new shares. Moreover, unlike the 
old shares, the new shares were of a private limited company and could not be 
easily realised. The decision in Sir Kikabhai’s case can be distinguished as it was 
‘ based on the following grounds: that a man cannot make a profit from himself: 
you cannot compel a man to sell at a profit; and that the transaction in question 
was not a business transaction of the assessee. In the present case the transaction 
was a business transaction of the assessee asit consisted of a sale of the assesseo’s 
stock-in-trade. The emphasis in that case was on the fact that what the assessee 
had got was not a present advantage but a potential future advantage. Inthe present 
case there is a sale from Sir Homi Mehta, the assessee, to Homi Mehta and Sons Ltd. 
which is a different legal entity and hence the profit made is not merely fictional but 
real. ‘The case on which the assessee relies on is Doughty v. Commissioner of Taxes®, In 
that case the Privy Council held that a transaction whereby two partners sold the 
partnership business to a limited company of which they became the only share- 
holders was a mere readjustment of the business position of the partners. 

[TENDOLKAR J. How could the assessee make a profit from himself 2] 

In the present case some shares of the company were allotted to the sons of 
the assessee. It is, however, admitted that the sons were benamidars of the assessee. 
But a limited company is, in law, a distinct legal entity. 

[TzwpoLear J. How can we import that strict legal concept in arriving at the 
real or actual profits of the assesses 7] 

The case of an individual holding shares is entirely different from the case of a 
limited company holding shares. The concept of limited liability is absent in the 
case of an individual. The entry of Rs. 40 lakhs is not a mere book entry but re- 
flects a real transaction. 

Kolah, not called upon. 


M.H.E. 


Cuaata O. J. The question that arises on this reference is whether the assessee 
made any profit or gain by a transaction the effect of which was to transfer shares 
of 20 joint stook companies to a limited company called Homi Mehta & Sons Ltd. 
Sir Homi Mehta admittedly dealt in shares both ready and forward, and at the mate- 


1 (1928) 147.0. 22. 4 (1948) 171. T. R. (supp.) 19, 26, 
2 te A. ©. 139. 5 [1927] A.C. 327, 
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rial date he, jointly with his sons, held shares in 26 companies including 20 companies 
with which we are concerned on this reference, and the cost price of these shares 
was Rs. 30,45,017. The assessee floated a private limited company with a capital 
of Rs. 60,00,000, and to this company he transferred several businesses in which he 
had a share and interest and alsosharesof 26 joint stock companies, and the interest 
of Sir HomiMehta in various businesses was valued at Rs. 28,08,281-11-0, the value 
of the shares of 26 joint stock companies was Rs. 40,97,000 being their market value 
at the date of the transfer, aggregating to Rs. 69,05,281-11-0. It appears that Sir 
Homi Mehta had an over-draft account with a bank and he had to pay to the bank 
a sum of Rs. 9,05, 281-11-0. The newly formed company agreed to take over this 
liability and discharge it, and therefore the total after deducting this sum of Rs. 
9,05,281-11-0 came to Rs. 60,00,000. This amount was paid, as it were, to Sir Homi 
Mehta by allotting to him 6000 fully paid up shares of this company of the face yalue 
of Rs. 1000 each. Sir Homi Mehta did not take all these 6000 shares for himself. 
He took 5600 shares and at his direction the remaining 400 shares were divided bet- 
ween his four sons, each getting a 100 shares. 

The contention of the Department was that Sir Homi Mehta sold sharé& of these 
26 joint stock companies to this limited company for Rs. 40,97,000, that these shares 
cost him Rs. 30,45,017. The result was that he made a profit of the difference 
between Rs. 40,97,000 and Rs. 30,45,017, i.e. roughly between Rs. 10 lacs and 
Rs. 11 lacs, and this amount was liable to tax. 


When the matter came before the Tribunal it took the view that only shares of — 
20 companies were the stock-in-trade of Sir Homi Mehta and therefore the only 
question that fell to be considered was the alleged profit made by Sir Homi Mehta 
on the transfer of these shares to the private limited company. On this question 
before the Tribunal the President and the Accountant Member differed. The Pre- 
sident took the view that the amount was income withinthe meaning of the Act and 
liable to tax. The Accountant Member took a different view. The matter was 
therefore referred to the Judicial Member and the Judicial Member agreed with the 
ne Momber, and the Commissioner of Income-tax has now come on this 
reference. 


It is a trite saying that in income-tax matters one must look at the real nature 
of the transaction. Whatever legal or technical form a transaction may take, the 
Court must try and determine what the real transaction was and not the form which 
the transaction took. It is equally true to say that a transaction for the purposes 
of income-tax must be looked at from a commercial point of view. In dealing with 
commercial men in income-tax matters we must try and understand what is the real 
commercial result of a particular action taken by a commercial man. Equally so, 
in trying to determine whether a certain transaction resulted in profits, we must 
come to a conclusion that thetransactionresulted in real profits, profits which from 
the commercial point of view meant a gain to the petson who entered into the tran- 
saction, not profits from any narrow, technical or legalistic point of view. 

If we approach this matter from that point of view, the case really does not present 
very serious difficulties. We will now concern ourselves only with the shares of 
these 20 joint stock companies, ignoring for the moment the other items which were 
transferred by Sir Homi Mehta to the limited company. Sir Homi Mehta owned 
these shares jointly with his sons. The result of the formation of this private limited 
company and the so-called sale of these shares to the limited company was that 
these very shares instead of being held by Sir Homi Mehta and his sons jointly in 
their individual capacity were held by these very persons constituted into a limited 
company. We are quite conscious of the distinction which has been constantly 
emphasised by the Advocate General in this reference between an individual as an 
entity and a limited company as an entity, and there can be no doubt that in law 
Sir Homi Mehta and his sons were very different entities from Sir Homi Mehta & 
Sons Limited. But what the Advocate General is doing is looking at the matter 
from a legal aspect, but in truth and in substance the only result of this particular 
transaction was that Sir Homi Mehta and his sons held these very shares in a different 
way from the way they held them before the transaction was completed. They ad- 
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opted a different mode, the mode of the formation of the limited company with all 
its advantages, in order to hold these shares, and to deal with these shares and to 
make profit out of these shares. 


Let us look at it from a different point of view. Can it be said that in forming 
this limited company and transferring these shares to it the assessee was undertaking 
any business activities? Was this transaction a part of his ordinary business? It 
has been found as a fact that the shares of these 20 joint stock companies were the 
stock-in-trade of Sir Homi Mehta. Therefore Sir Homi Mehta was a businessman 
with regard to these shares and he bought and sold the shares of this script. Can it 
be said that, because these shares were his stock-in-trade, Sir Homi Mehta was 
dealing with these shares in the ordinary course of business as a businessman when 
he transferred these shares tothe private limited company ? Obviously, the answer 
must be in the negative. The important test of a business activity must always be 
that an activity is undertaken with the object of making profit. The object 
may not be realised but a businessman ordinarily and normally enters into a business 
transaction or undertakes a business activity with the object of making profit. Here 
again if that test is applied, the department must fail, because it cannot be said 
that when Sir Homi Mehta formed this limited company and transferred these shares 
valuing them at Rs. 40 lacs which had cost him Rs. 30 lacs his object in forming the 
company was to realise the profit of Rs. 10 lacs on these shares. The result of the 
transaction was that Sir Homi Mehta was neither the richer nor the poorer by the 
transaction. He was exactly in the same position as he was before the company 
was formed; the shares were not sold, monies were not realised, the shares 
remained where they were and on paper in the agreement relating to the so-called 
sale the valuation of the shares was put at Rs. 40 lacs which was the market value 
as against the cost price of Rs. 30 lacs. 


The Advocate General has taken us through the terms of the agreement by which 
Sir Homisold these shares to the private limited company, and he has emphasised the 
fact that it is a clear agreement of sale and purchase, that the vendor is Sir Homi 
Mehta, that the vendee is the limited company, that apart from other things sold 
to the vendee, these shares were sold at about Rs. 40 lacs, and as these shares are 
the stock-in-trade of Sir Homi Mehta and as there is the gale of this stock-in-trade, 
and the sale realised about Rs. 10 lacs more than the cost price, there cannot be any 
doubt that these Rs. 10 lacs constituted the profit or gain of Sir HomiMehta which 
is liable to tax. Now, in the first place, we must not go merely by the nomenclature 
used in the agreement. The mere description of a transaction as a sale does not 
necessarily make it a sale in substance or in reality. But even assuming that the 
agreement embodies a real sale between Sir Homi Mehta and the limited company, 
the significant fact remains, and we shall presently point out how great is the signi- 
ficance of that fact, that the sale is by the vendor to himself. As we have pointed 
out, although it is Sir Homi Mehta and his sons as individuals who are selling these 
shares, they are selling these shares to themselves constituted as a different legal 
entity and taking the form of alimited company. It is well established both in English 
Courts and in our own Courts that there can be no profit subject to tax when there 
is a sale by a vendor to himself. A vendor cannot make profit out of himself, and 
therefore the transaction relied upon by the department is not a transaction which 
was capable of resulting in any profits. In the first place, it is not a sale, it is merely 
& transfer of shares by Sir Homi Mehta to the limited company and in the second 
place the transfer is solely for the purpose of bringing about a readjustment of their 
position as the holder of these shares. Instead of holding these shares and doing 
business in these shares as individuals with all the consequential liabilities, the read- 
justment is brought about by which Sir Homi Mehta holds these shares as a share- 
holder of the limited company along with his sons. 


There are two important aspects of this transaction which must be borne in mind 
especially in view ofsome of the decisions on which the Advocate General relied, to which 
we shall presently refer. In this transaction no third person has any interest or 
is involved. It is a éransfer in which both as vendor and vendee only the assessee 
and his sons are interested. The second aspect is that the shares transferred to 
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the assessee represent all the shares which were transferred or sold by the assessee to 
the limited company. Therefore this is not a case where shares or stocks constitu- 
ting the stock-in-trade of the assessee were converted into different shares. Therefore 
the proportionate value of theshares of the new company which were transferred to the 
assesseo was represented by the value of the shares which the assessee transferred 
to the limited company. Only in name the assessee held a different script of shares 
from the script that he held before the transfer took place. Conceivably we may 
have a transaction where an assessee may get shares of a company which is carry- 
ing on a different business and the activity of that company may have no “bearing 
upon the value of the shares transferred. But in this case, as we have just stated, 
the proportionate value of the shares of Rs. 60 lacs which the assessee obtained 
from the limited company represented the value of the shares transferred by him 
and the profits or gains of the assessee would depend, in the same way as before 
the transfer, upon the profits earned on these very shares which were transterred 
to the newly formed company. 


Turning to the decisions on which the Advocate General relied, the first is the case 
reported in Californian Copper Syndicate (Limited and Reduced) v. Harris;® and the 
Advocate General has strongly relied on this case contending that the facts of this 
case are almost indentical with the facts before us and the decision of the English 
Court should be applied by us to the present reference. In this case a company 


was formed for the purpose inter alia of acquiring and re-selling of a mining property, 
and after acquiring and working various profits it resold the whole property to a 


second company receiving payment in fully paid up shares of the latter company, 
and what was held was that the difference between the purchase price and the value 
of the shares for which the property was exchanged was a profit assessable to income- 
tax. The first company was not in a position to work the mines and thereforeits mining 
interest was sold to the second company which had a larger capital, and the value 
of the shares which were transferred to the first company would really depend up- 
on the working of the mines by the second company and the profit made by the second 
company upon the working of those mines. Therefore in that ect alone there 
is a striking difference between the facts of that case and the case before us; and Lord 
Justice Clerk points out in his judgment that the question that has to be determined 
is whether the gain that has beenmade is a mere enhancement of valueby realising 
' a security, or is it a gain made in an operation of business in carrying out a scheme 
for profit-making; and according to the learned Judge it is only in the latter case 
that the gain is liable to tax; and as we have already pointed out on the facts of this 
case it is impossible to suggest that what Sir Homi Mehta did was in an operation of 
business in carrying out a scheme for | eee anes The Advocate General has 
relied on the passage in the judgment of Lord Trayner (p. 168) : 

“No more, in my opinion, does it affect the liability for the tax that the Appellants left 
their profit in the hands of the company they sold to and took the company’s shares as their 
voucher.” i 


According to the Advocate General Sir Homi Mehta left his profit of Rs. 10 lacs 
with the new company and took the company’s shares and therefore this faot should 
not affect the liability of Sir Homi Mehta to the payment of tax. But in the case 
under consideration the new company was not iden oal with the company which 
sold its interest, and the shares which the assessee company received from the new 
company did not represent all the assets transferred by the asseasee to the new 
company. As we have just pointed out, the value of these shares would depend 
upon the working of the mines by the new company. 


. The second case is the one reported in The Royal Insurance Qo., Lid. v. Stephen.* 
This is a clear case where the assessee company received different shares from the 
shares which itoriginally held. The assessee company which was an insurance company 
was compelled to accept new railway stocks in lieu of the stocks which it already held, 
and the new stock had a definite market value on the date of exchange and this 
value was less than the original value of the stock of the company, and the company 
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claimed the difference as a permissible deduction, and this deduction was allowed 
by the High Court,and what washeld was that thesurrender of the old stocks enabled 
the result of the company’s holding of those investments to be definitely ascertained 
and was equivalent to a realisation. But if we are right in our view that Sir Homi 
Mehta in substance did not receive any newshares at all, and what he received re- 
presented the same shares which he had transferred to the company, then this decision 
has no application to the facts of this case. Further the new stock in this case had 
a definite market value which could be ascertained and the loss or profit could be 
realised in relation to the old stock held by the insurance company. In the present 
case it cannot be suggested that the shares of the new company transferred to Sir 
Homi Mehta had any market value which could be compared with the value of the 
shares transferred to the company; and Mr. Justice Rowlatt at page27 points out that 
what, the assessee company has nowgot are stocks and securities of an entirely new 
body which stocks and shares give it an interest in a different undertaking, an interest 
in an entirety of an undertaking of which the shares which have disappeared repre- 
sented an interest only ina very small part. It can surely not be said that by acquir- 
ing the shares of the new company Sir Homi Mehta got an interest in an entirely 
different undertaking. The undertaking of the new company was the same as the 
undertaking which Sir Homi Mehta was himself carrying on as an individual. Mr. 
Justice Rowlatt also points out that with regardto theold shares which the company 
held there was an end of the old suspense and there was a new starting point with 
regard to the substituted stocks. Whatever suspense Sir Homi Mehta had with 
regard to the shares he held and which he transferred to the company continued 
unabated and there was no new starting point with regard to the shares of the com- 
pany which he started. 


The decision in Westminister Bank v. Osler! is alao a case dealing with substitu- 
tion of new shares for old shares. In this case the Westminister Bank which had 
urchased national war bonds for certain value exchanged them for a conversion 
oan, and on the basis of this conversion it was held that the bank had made a certain 
profit which was liable to tax; and the House of Lords held that there had been a 
realisation, for, as soon as new securities were taken in place of the investment in the 
original war bonds, a new venture was begun in relation to the new holding. There- 
fore the ratio of this judgment is that there wasanew venture with regard to the new 
holding, a holding which'was entirely different from the original holding. j 
it is impossible to say that there was a new venture withregard to the shares of the 
private limited company which were transferred to Sir Homi Mehta, 


In Craddock (H. M. Inspector of Taxes) v. Zevo Finance Co., Ltd.* the assessee 
company which was an investment dealing company was formed to take over the 
more speculative investments of another investment company. The investments 
were purchased by the assessee company at the price at which they stood in the 
books of the old company, being their cost price to that company, and the considera- 
tion that was paid by the assessee company was the undertaking to discharge the 
liability in respect of the ald company’s debentures and interest thereon and by the 
allotment of its authorised capital arith the shares credited as fully paid, to the share- 
holders of the old company, and the question that had to be decided in this case 
was what was the value of the investments purchased by the assessee company, 
and the Oourt held that the Crown had failed to establishthat the value of invest- 
ments was less than the nominal value of the consideration for which the assessee 
company had received them, viz. the liability to discharge the debentures and 
interest thereon and the allotment of its share capital as fully paid. It is difficult 
to understand what bearing this case has to the question that we have to decide, 
because the two companies were not identical andthe second company was specially 
formed to take over the speculative investments of the first company and to carry 
on that business, and y as pointed out the only question was as to how these 
investments should be valued—at the market rate prevailing in the Stock Exchange 
or the value put in the agreement itself, and thelearned Judgesrefused to countenance 
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the idea that the price quoted at the Stock Exchange necessarily represents the 
true value or the real value of the shares. i 

Another decision of the House of Lords, Gold Coast Selection Trust v. Humphrey’, 
was cited for the proposition that in order to value an asset it is not nece- 
ssary that the asset should be immediately realised, and it is urged that although 
the shares of the new company which were transferred to Sir Homi Mehta might not 
have been immediately realisable, they had still a value and the value was the value 
put upon it under the agreement. That proposition cannot be disputed, but as 
pointed out by Viscount Simon in the judgment at page 26 the Court must be satis- 
fied that the assessee has received a new valuable asset, and even though the asset 
may not be in the shape of money and even though it may not be immediately reali- 
sable, it can be valued andthe difference between the value of this new asset and the 
asset parted with may be computed for the purpose of ascertaining the gain of the 
asset; but the very basis of the judgment is that the assessee received a new and 
valuable asset. In the case before us, in our opinion, Sir Homi Metha did not receive 
any new and valuable asset. 

According to the Advocate General the decision of the Supreme Court in €tkabhat’s 
case does not present any insurmountable difficulty in his way. That is reported 
in Sir Kikabhai Premchand v. Commr. I. T.23 That was an appeal from a decision 
of this Court. Sir Kikabhai who was a dealer in silver and shares withdrew certain 
amount of silver and shares from the stock-in-trade and made a trust in favour of 
himself, his wife and children, and we held that the silver and shares ought to be 
valued at the market price at the date of the withdrawal, and if the market price 
was higher than the cost price, the assessee was liable to pay tax on it. The Supreme 
Court did not accept our view of the law as correct and held that Sir Kikabhai was 
not liable to tax. At page 749 the learned Judges of the Supreme Court point out: 

“..We are of the opinion that the appellant was right in entering the cost value of the 
silver and shares at the date of the withdrawal, because it was not a business transaction and by 
that act the business made no profit or gain, nor did it sustain a loss, and the appellant derived 
no income from it. He may have stored up a future advantage for himself, but as the 
transactions were not business ones and as he derived no immediate pecuniary gain, the State 
cannot tax them, for under the Income-tax Act the State has no power to tax a potential future 
advantage. Allit can tax is income, profits and gains made in the relevant accounting year”. 


Therefore the two points emphasised by the Supreme Court, with respect, are that 
the transaction of Sir Kikabhai was not a business transaction and he did not derive 
any immediate pecuniary gain from that transaction. Both these circumstances 
are present in this case. As we have already pointed out the transaction of Sir 
Homi Mehta is not a business transaction and he has derived no immediate pecu- 
niary gain from this transaction. On p. 750 again the learned Judges say: 

“Tt is well recognised that in revenue cases regard must be had to the substance of the tran- 
saction rather than to its mere form. In the present case disregarding technicalities it is imposs- 
ible to get away from the the fact that the business is owned and run by the assessee himself. 
In such circumstances we are of opinion that it is wholly unreal and artificial to separate the 
business from its owner and treat them as if they were separate entities trading with each other 
and then by means of a fictional sale introduce a fictional profit which in truth and in fact is 
non-existent,” 


In Kikabhai’s case Sir Kikabhai wanted to make a trust in which not only he him- 
self was interested but also his wife and children. In the case before us the two 
entities are entirely identical, and, to use the language of the Supreme Court, it is 
entirely unreal and artificial to treat these two identical entities as doing business 
with each other and by means of a fictional sale producing a fair profit which the 
income-tax department seeks to tax. 

Finally, there is a very strong decision of the Privy Council reported in Doughty 
v. Commissioner of Taxes*, where two partners sold a partnership business to a 
limited company in which they became the only: shareholders. The Sale was of 
their entire assets, including goodwill, the Serie being fully paid shares, 
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and an agreement by the company to discharge all the liabilities. The nominal 
value of the shares was more than the sum to the credit of the capital account of 
the partnership in its last balance sheet. The Commissioner of Taxes treated the 
increase in value so shown as a profit on the sale of the stock-in-trade and assessed. 
the appellant to tax. The Privy Council set aside the assessment on two grounds : 

(1) Ifthe transaction was to be treated as a sale, there was no separate sale of 
the stock, and no valuation of it as an item forming part of the aggregate sold, and 

(2) the transaction was a mere readjustment of the business position of the part- 
ners, resulting in no profit; a mere book-keeping entry could not be taken as conclu- 
sive evidence of a profit. 
Although the vendor was a different entity from the vendee, the first being a part- 
nership and the second being a limited company, even so, the Privy Council looked 
upon the transaction as a mere readjustment of the business position of the partners. 
At page 332 the Privy Council points out that as the vendors were the takers of the 
shares they would gain nothing, because in one sense the vendors were selling to 
themselves and in place of the partnership assets they were getting the shares of 
the limited company which represented those very partnership assets. At page 
336 their Lordships observe : 

**... The two partners made no money by the mere process of having their stock in trade 

valued at a high rate when they transferred to a company consisting of their two selves.” 


Sir Homi Mehta made no profit by valuing these shares at Rs. 40 lacs which was 
the market rate when those shares were not transferred to any third party, but were 
transferred to himself in the shape of a limited company. It may be pertinent to 
inquire whether if Sir Homi Mehta instead of valuing the shares at Rs. 40 lacs had 
valued them at Rs. 20 lacs, could it have been said that he sold these shares to the 
company at a loss and therefore he was entitled to claim the Joss as a permissible 
deduction? The answer that the Advocate General gave to this query was that in 
such a case the Income-tax Department would be entitled to look to the market 
value of these shares. We fail to understand why. If Sir Homi Mehta was the 
owner of these shares and was entitled to sell them, it was open to Sir Homi Mehta 
to sell this property at any price heliked. If the transaction was a bona fide transac- 
tion—and in this case there is no suggestion that it was not a bona fide transaction— 
then the vendor was entitled to charge a lower price or a higher price to the vendee. 
But it is clear that in such a case Sir Homi Mehta would not suffer any loss merely 
by reason of valuing the shares at a lower value. Equally he makes no profit by 
valuing them at a higher rate. It makes not the slightest difference to the position 
whether Sir Homi Mehta got 6000 shares of the face value of Rs. 1000 each amount- 
ing to Rs. 60,00,000 or he got 4000 shares of the face value of Rs. 1000 each amount- 
ing to Rs. 40,00,000. This is nothing more than a mere book entry, to use the 
language of the Privy Council. The value put upon the shares of the new company 
in no way increases or decreases the real value of what Sir Homi Mehta got, and what 
he got was the very shares which he purported to transfer to the limited company 
but held through a limited company and not through himself as an individual. 

Ultimately the result must depend upon the view that we take as to whether Sir 
Homi Mehta made any profit or gain in a commercial sense by transferring these 
shares to the newly formed limited company. In our opinion he did not make 
any profit or gain, and therefore the mere fact that the shares which he transferred 
had a market value at the date of the transfer higher than the cost price of the shares 
did not make Sir Homi Mehta liable to pay tax on the difference. 

We, therefore, answer the question submitted to us in the negative. The Commis- 
sioner to pay the costs. 


Attorney for applicant: N. K. Petigara. 
Attorneys for respondent: Kanga & Co. 
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Before the Hon'ble Mr. M. O. Ohagla, Ohisf Justice, and Mr. Justics Tendolkar, 


M. K. KIRTIKAR v. THE COMMISSIONER OF INCOME-TAX, 
BOMBAY CITY.* 


Indian Inoome-taz Aci (XI of 1922), Secs. 25 (4), 8, 54—Firm charged tneome-tax on commission 
paid to its employee—Firm taken over by limited company and application by firm under 
8. 25 (4) for exemption from tax granted—Employes, tn hts assessment, for relevant year, claim- 
, tng exemption from tax on amount of aforssaid commission under Finance Department Notifica- 
-  tton—Income in respect of whioh exemption grantsd to firm whether assessed or charged to taz— 
i Whether employee entitied to relief under notification. 

A firm whose previous year was Samvat yesr 2000 was charged income-tax in respect 
of a certain amount which it had paid as commission to its employee as the amount was 
not considered as a permissible deduotion from ita total income. The firm was taken over 
as a going concern by a limited company in the beginning of Samvat Year 2001. The firm 
made an application for exemption from tax under s. 24 (4) of the Indian Income-tax Act, 
1922, and the exemption was granted. The employee of the firm in his own assessment 
for the relevant year olaimed exemption from tax the aforesaid amount of commission paid 
to him by the firm, basing his claim on the notification issued by the FinanceeDepartment 
on March 21, 1952. The Department contended that inasmuch as no tax was paid on the 
amount of the commission by the firm, as a result of its application under s. 24 (4) of the Act, 
the employee was liable to pay tax on the amount, he was not entitled to exemption, and he 
did not come within the ambit of the Notification :— 

Hald, that the mere fact that exemption was granted to the firm under s. 24 (4) of the 
Aot did not mean that the income in respect of which exemption was granted was not asse- 
ssed or charged to tax, and 

that, therefore, the case of the employee fell within the ambit of the Notification and he 
was entitled to relief under it. 


Oxz M. K. Kirtikar (assessee), who was employed by the firm of Dadajee Dhackjeo 
& Co., Bombay, in the assessment year 1945-46 (the previous year being Samvat 
Year 2000, from October 30, 1943, to October 17, 1944), received in this year of 
account from the firm commission at the rate of one per cent. on the turnover of the 
firm in its colour department. Two other employees of the firm also received similar 
commission and the total commission came to Rs. 84,540. The Income-tax Officer 
panna ay ee firm in respect of its profits of S. Y. 2000 disallowed a sum of Rs. 56,360 
out of the commission of Rs. 84,540 paid to the three employees of the firm. The 
business of the firm was taken over as a going concern with its assets and liabilities 
by a private limited company called Dadajee Dhackjee & Co., Ltd., with effect from 
the first day of 8. Y. 2001. The firm of Dadajee Dhackjee & Co. claimed examp- 
tion from tax on the income of S. Y. 2000 under s. 25(4) of the Indian Income-tax 
Act, 1922, and the exemption was granted by the Income-tax Officer. 

The assessee for the year ended March 31, 1945, returned an income of Rs, 44,068 
which included Rs. 43,360 on account of salary and commission received from the 
firm of Dadajee Dhackjee & Co. He claimed exemption from tax on Rs. 18,787, 
which represented his one third share of Rs. 56,360, basing his claim on the Finance 
Department Notification No. 878 F dated March 21, 1922, which was in the following 
terms :—~ 

“Tho following olasses of income shall be exempt from the tax payable under the said Act, 
but shall ba takdn into asdount in determining the total income of an assesace for the purposes 
of the said Act :—= 

(1) Sums received by an assessee on account of salary, bonus, commissionor other remuns- 
ration for services rendered or in lieu of interest on money advanced, to a person for the purposes 
of his business, i l 

Where such sum3 have been paid out of, or determined with reference to, the profits of such 
business and by reason of such mode of payment or determination, have not been allowed ds a 
deduction but have been included in the profits of the business on which income-tax has been 
assessed and charged under the head ‘business’: 

Provided that suoh sums shall not be exempt from the payment of super=tax unless they are 
paid to the assesses by a person other than 9. company and have already been assessed to super- 
atar” 


e 
* Deotded, Sepiember 22,1966. Income-tax Refərence No., 18 of 1066. 
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The Income-tax Department contended that inasmuch as no tax was paid on the 
sum of Rs. 58,360 the assessee was liable to pay tax on his one-third share of Rs. 
18,787, and that he was not entitled to exemption and he did not come within the 
ambit of the Notification. On appeal the Appellate Tribunal rejected the assessee’s 
claim, observing in its order, as follows :— 

“It was vehemently contended by the attorney for the assessee that the income of Dadajee 
. Dhackjee & Co., Ltd., has been assessed to income-tax though it has not been charged to income- 
tax. Distinotion is sought to be drawn between ‘income assessed’ and ‘income charged to 
income-tax’. As we read the Notification it appears to us that it has no application in a oase 
lika the one before us. The Notification can only apply in respect of profits of a business on which 
tncome-taz has been assessed and charged. Assessment of income-tax is not the same thing as 
assessment of one’s income. As the income of Dadajee Dhaokjee & Co., Ltd. has not been 
assessed and charged to income-tax in the year of account the Notification has, in our opinion, 
no application. 

It appears to us to be rather strange that the assessee should come forward and try to benefit 
at the folly of the Income-tax Officer. It was not at all necessary for the Income-tax Offloer 
to have computed the income for the year under reference when he had given a finding that the 
income undér sg. 25 (4) was not assessable to tax. The whole object of this Notification is that 
the same income may not be brought to tax twice over. But income must be taxed once. If 
the whole of the commission psid was allowed as deduction it would not have made a pie’s diffe- 
rence in tax in the case of Dadajee Dhackjee & Co., Ltd. The assessee in that case also 
could not have raised any objection. He has received the commission and he has to pay tax 
on the commission so received which has not borne tax at any stage. The assessea cannot get 
the benefit of the application of s. 25 (4) in the case of a third party.” 


The following question of law was referred to the High Court :— 
“Whether the assesses is entitled to the relief granted by the notification referred to above ?” 
The reference was heard. 


R. J. Kolah, for the applicant. 
M. P. Amin, Advocate General, for the respondent. 


Kolah. The assessee was an employee of Dadajee Dhackjee & Co. in the assess- 

ment year. The assessee received commission at the rate of 1 percent. on the turn- 
over in the colour department. Out of the total amount of commission paid by 
Dadajee Dhackjee & Co. and claimed as a deduction the income-tax authorities 
disallowed two-third. Therefore, in his own assessment the assessee claimed a de- 
duction in respect of the proportionate amount of the commission paid to him. 
This claim was on the basis of the notification issued by the Finance Department 
on March 21, 1952. The case of the asseasee clearly fi within the notification 
as the commission paid to the assessee is dependant on the profits of the company 
and these profits have been assessed and charged to income-tax. The fact that 
Dadajee Dhackjee & Co. claimed and got exemption from tax under s. 25 (4) of 
the Indian Income-tax Act as it was taken over as a going concern by MessersDadajee 
Dhackjee and Co. Ltd. makes no difference. Before relief can be granted‘ under s. 
25 (4) of the Income-tax Act the assessment must be made. 
- Amin. In order to get the benefit of the notification the assessee must establish 
that the sum was payable to the assessee as salary or commission, remuneration or 
bonus, the sum must be paid out of profits and the sum must have been assessed 
and charged under the head “business” in the hands of the party paying it. In the 
present case the commission was fixed at l per cent. of the turnover. Hence it 
was dependant on the turnover and not on the profits. Secondly, the word “charged” 
used in the notification is used in the same sense as levied. See ss. 3 and 16 (2) of 
the Income-tax Act where the word is used. Also see s. 55 of the Income-tax Act 
which deals with super-tax and in which the word “charged” is used in the same sense 
as levied. The word “charge” implies both liability to pay and levy. In the present 
case there has been an assessment but no charge on the company which paid the 
commission to the assessee as the company got exemption from payment of tax 
under s. 25 (4). 

Kolah. The very basis of exemption under s. 25 (4) is that in the past the assessee 
had paid tax twice*when the new Income-tax Aot was introduced in 1919, 
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[TenDoLgaR J. Does “charge” imply anything more than liability to pay ? All 
that you can suggest is that the quantum of tax has not been computed. | 

Before tax can be said to be “charged” there must be a computed liability. 

[Cuaata C.J. How can a person be exempted from tax unless he has been charged 
with it ?] 

M.H.K. 


Cmacta C. J. The assessee was an employee of Dadajee Dhackjee & Co. in 
the assessment year 1945-46, the previous year being Samvat Year 2000, from 
October 80, 1943, to October 17, 1944, and in this year of account he received from 
his employers commission at the rate of 1 per cent. on the turnover of the company 
in its colour department. Apart from the assessee, two other employees also received 
similar commission and the total commission came to Rs. 84,540. Dadajee Dhackjee 
& Co. were assessed to tax in the assessment year 1945-46 and in the assessment 
order out of Rs. 84, 540 paid as commission to its employees by the company Rs. 
56,360 was disallowed. The totalincomeof the company was assessed at Rs. 4,11,084. 
In other words, as the assessment order stood, Dadajee Dhackjee & Co. was 
charged to tax in respect of Rs. 56,360 although ithad paid that amount as commis- 
sion, because that was not considered as a permissible deduction. The ASSERSES, 
therefore, in his own assessment claimed exemption from tax on Rs. 18,787, which 
represented his one-third share of Rs. 56, 360, and he made this claim on the basis 
of the notification issued by the Finance Department on March 21, 1952. That 
notification exempts from tax sums received by an assessee on account of salary, 
bonus, commission or other remuneration for services rendered or in lieu of interest 
on money advanced to a person for the purposes of business, provided two conditions 
are satisfied, and the two conditions are that the sums are paid out of the profits 
of such business and the profits of the business have been assessed and charged to 
income-tax. 

Dadajee Dhackjee & Co. was taken over as a going concern with its assets and 
liabilities by Messrs. Dadajee Dhackjee & Co., Ltd. in the beginning of Samvat Year 
2001 and the company made an application for exemption from tax under 
s. 25(4) and the exemption was granted by the Income-tax Officer. The result was 
that the company did not pay any tax on its total income which was assessed 
at Rs. 4,11,084. It was, therefore, contended by the department that inasmuch 
a8 no tax was paid on the sum of Rs. 56,860, the assessee was liable to pay tax on 
his one-third share of Rs. 18,787, he was not entitled to exemption and he did not 
come within the ambit of the Finance Department notification. What was alleged 
was that the principle prepa: the notification was that if the employer paid tax 
on commission paid to the employee, then the employee should not be taxed. In 
other words, tax should not be paid twice on the same commission, but as in this 
case the employer did not pay any tax on the commission received by the employee, 
viz. Rs. 18,787, the employee was liable to tax. This contention was accepted 
by the Tribunal and the assessee has come on this reference. 

The Advocate General has argued that both the conditions laid down in the Finance 
Department notification are not satisfied. He points out that the commission was 
paid on the turnover of the employer company and not out of profits. That is clearly 
an untenable contention. The mode of computation of the commission of the assessee 
was undoubtedly 1 per cent. of the turnover. What the Finance Department noti- 
fication requires is that the source out of which this commission is paid is the profit of 
the employer and there is no finding before us that in fact this commission was not 
paid out of the profits. One has only to look at the assessment order to be satisfied 
that this commission in fact was paid out of the profits. As we pointed out the 
total income under the business head by the company is Rs. 4,11,084. The second 
contention urged by the Advocate General is that although the income-tax may have 
been assessed it was not charged and therefore the company is not entitled to the 
exemption. Now, what is the meaning of the expression “charged”? Section 3 
of the Income-tax Act is the charging section, and a charging section in a fiscal statute 
means that by that section the subject becomes liable to pay tax referred to in that 
section. The liability to pay tax can only rise if the income or profits of the subject 
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are charged to tax under the relevant provisions of the law. But the contention of 
the Advocate General is that “charged” means levying tax, and asin this case there 
was no levy of tax, the Advocate General says that the condition of the notification 
is not satisfied. g 

Really there are four processes recognised by the Income-tax Act. First there ` 
is assessment which, as the Privy Council pointed out, is an equivocal expres- 
sion, but for the purposes of this argument itcan be looked upon as the mode 
of computation. Then we have the charge which is the liability to pay tax under s. 
3. Then comes the levy which is the procedure laid down for the realisation of 
the tax, and finally comes the actual payment of the tax. These distinctions are 
clearly brought out in the section on which the Advocate General himself relies, 
which is s. 55. That is a section dealing with super-tax, which lays down that in 
addition to the income-tax charged for any year, there shall be charged, levied and 
paid Dr that year in respect of the total income of the previous year super-tax as 
mentioned in that section. Therefore, in this section a clear distinction is drawn 
between charging, levying and paying. If that be the true position, when we turn 
to the assessment order, there is no doubt that there has been an assessment of the 
total income at Rs. 4,11,084, and in this assessment Rs. 56,360 is included as income 
which should bear tax. Once the assessment is made, the income becomes liable 
to pay income-tax under s. 3, according to the provisions of the Income-tax Act. 
As to what the actual amount of tax is is a mere matter of arithmetical computation. 
The rate is laid down in the Finance Act and the rate is to be applied to the total 
income. It is difficult to understand how this position is altered by the fact that 
the assessee got exemption under s. 25(4). In its very nature an exemption can only 
be claimed provided there is a liability to pay tax. It is only when an income is 
charged to tax under the provisions of the Act thatthe question arises whether under 
any other provisions of the Act the income is liable to be exempted from pay- 
ment of the tax, and, therefore, the mere fact that exemption was granted to the 
assessee does not mean that the income in respect of which exemption was granted 
was not assessed or charged to tax. 

There is another aspect of the matter which may be considered. The very basis 
of s. 25(4) is that the assessee paid tax twice when the new Income-tax Act was 
introduced in 1919 and the exemption he gets is on the basis that he is deemed to 
have paid tax for this year in the past. Therefore, in the eye of the law although 
he gets exemption he has paid tax on the whole of his income and therefore the law 
does not levy double tax upon his income. But it is difficult to understand why 
the assesses is not entitled to the relief under the notification because his employer 
by reason of certain circumstances gets exemption from payment of tax which has 
been assessed and which has been charged. The only ground that the Tribunal 
has in its Judgment given for accepting the contention of the Department is that 
the assessee was not assessable to tax by reason of s. 25(4). That, with respect, 
is a clearly erroneous view of the matter. The company was not bound to make 
an application under s. 25(4). It might not have made an application in 
which case the position would have remained the same except that the Department 
would have proceeded to the next stage, that of levying: the tax, but because it 
did apply under s. 25(4) and the application was granted the Department stopped 
at the second stage of charging and did not proceed to levy the tax or compel the 
company to pay the tax. In our opinion the case of the assessee falls within 
the ambit of the notification. 

The result is that the answer to the question submitted to us must be in the 
affimative. The Commissioner to pay costs. 


Attorneys for appellant: Payne & Co. 
Attorney for respondent: N. K. Petigara. 
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Bofors the Hon'ble Mr. M. O. Ohagla, Chief Justice,and Mr. Justica Tendolkar. 


SIR JOSEPH KAY v. THE COMMISSIONER OF INCOME-TAX, 
BOMBAY CITY, BOMBAY.* 


Indian Income-tax Act (XI of 1922), Secs. 4 (1) (b) (ii), 18—Income Tax Act, 1918 (8 & 9 Geo. V, 
C. 40), First Schedule, Gensral Rules applicable to Schedules, A, B, O, D and F, Rule 19 (7)— 
Assesses a resident entitled to receive £ 500 in U. K. from insurance companies under annuity 
polictes—Assesses actually recsiving only £ 225 from compantes as compantes under provisé. 
of Bnglish income-tav law paying £ 275 tax on £ 500— Whether £ 500 or £ 225 income of assesses 
accrued to him outside taxable territories. 


In the total income of the assesses, who was a resident, was inoluded a sum of £ 500 aris- 
ing or accruing to him outside the taxable territories, which he was entitled to receive in 
the United Kingdom from some insurance companies under annuity policies whiolr he had 
taken out with the companies. The assessea had actually received from these companies 
£ 225 by reason of the provisions of English lawt under which the companies were required 
to pay tax on £ 500 which tax came to £ 275. The assessee contended that the income 
which acorued to him within s. 4 (1) (b) (ŝi) of the Indian Income-tax Act, 1922, was only 
£ 225 and not £ 500. On the question as to what was the income of the assesses, in the rele- 
vant accounting year, in respect of the annuity policies :— 

Held, that in substance and in fact the income of the assessee was £ 500, that it had 
aocrued to him outside the taxable territories and that as he was a resident he was liable 
to pay tax on that amount. 

Seth Lalbhat v. Oommr. of Inc.-tav' and Oomr. I. T. Bombay v. Blundo Spence?, 
referred to. 


Sœ Joseph Kay (assessee), who was a resident, was assessed to tax for the assess- 
ment year 1952-53 and his total income for the year ended March 31, 1952, was 
computed at Rs. 4,84,237. In this sum was included the assessee’s income outside 
the taxable territories which included £ 500 which the assessee was entitled to receive 
in the United Kingdom from three insurance companies under his annuity policies 
with them. The insurance companies deducted the United Kingdom tax at the 
standard rate amounting to £ 275 and paid the assesses £ 225 only. The assesses 
contended that the insurance companies were bound to deduct the tax under the 
United Kingdom income-tax law before making the payment to him and that £ 225 
and not £ 500 should be included in his total income. This contention was rejected. 
by the Appellate Tribunal, which, in its order, observed as follows :— 


“In the case of a resident, income accruing or arising to him without the taxable territories 
is taxable. The question therefore arises what is the income which acorues to the assessee from 
annuity. Under the Indian Inoome-tex Aot, income is assessed on the basis of accrual in the 
first instance. Tho receipt of income invariably follows the accrual of income. Deduction of 
taxis made from annuity after the income of £ 500 has accrued to the assessee from the insurance 
company. The tax deducted by the company from annuity and paid to the Income-tax sautho- 
rities in England is oredited to the assessee’s tax account with the taxing authorities in England. 
If for any reason or on account of losses the assessee had no liability to pay tax, the sum of £ 275 
deducted from the annuity would be liable to be refunded to the assesses. In our opinion, the 
a3se3se0’s taxable income from annuities is £ 500 and not £ 225.” 


* Decided, September 23, 1955. Income- 
tax Reference No. 20 of 1966. 


to deduction, or from which a deduotion has 
been made, shall be entitled, on making such 


¢The relevant provisions are as under :—~ 

“19. —(1) Where any yearly interest of 
money, annuity, or any other annual payment 
.. ,18 payable wholly out of profits or gains 
brought into charge to tax, no assessment shall 
be made upon the person entitled to such in- 
terest, annuity, or annual payment, but the 
whole of those profits or gainsshall be assessed 
and charged with tax on the person liable to 
the interest, annuity, or annual payment, 
without distinguishing the same, and the 
persons liable to make such payment, 
whether out of the profits or gains oh 
with tax or out of any annual payment liable 


payment, to deduct and retain thereout a sum 
representing the amount of the tax thereon 
at tho standard rate for the year in whioh the 
amount payable becomes due. 

The person to whom such payment is made 
shall allow such deduction upon the receipt 
of the residue of the same, and the person 
making such deduction shall be acquitted and 


discharged of so much money as is represented 
by the deduction, as if that sum had been 
actually paid.” 

1 (1952) 221.T.R. 13. 


2 (1951) 654 Bom. IaR. 175. 
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. The following question was referred to the High Oourt:— 


“Whether the sum of £ 500 or the sum of £ 225 fell to be included’ in the assessee’s total 
income for the year ending 31-3-1952 for the purpose of assessment for the year 1952-53 ?” 


The reference was heard. ` 


N. A. Palkhiwala, for the applicant. 
M. P. Amin, Advocate General, for the respondent. 


Palkhivala. The assessee is a resident of this country and has been assessed to 
tax in the assessment year 1952-53 which is the relevant year. The assessee had a 
considerable income outside India. The Department included in the income a sum 
of £ 500 being the total amount of three annuities the assessee received from three 
insurance companies in the United Kingdom. Now the sum which the assessee 
actualy received on account of these annuities was £ 225. Under English law, 
in case of annuity payable out of profits the payer has to pay to the person entitled 
to the annuity the amount due to him on the annuity less the amount payable as 
income-tax on that annuity. In the present case the amount payable as income-tax 
in the Unfted Kingdom on these annuities was £ 275. The payers were entitled 
to full dischage on paying theassessee £ 225, See r.190f the General Rules annexed 
to the English Income-tax Act, 1918 (8 and 9 Geo. V o. 40). Hence, under s. 4 (1) 
(b) (4%) of the Indian Income-tax Act, 1922, which is the charging section, tho 
income which accrued to the assessee on account of these annuities was only £225. 
See Comr. I.T. Bombay v. Blundell Spence!. In that case it was held that in the case 
of a non-resident company in grossing up the dividends received by the company 
the Department was entitled to take into consideration the tax paid by the company 
in the United Kingdom. Sees. 18 and particularly s. 18 (£) of the Indian Income-tax 
Act. Though an obligation is cast on the payer of salaries etc. to deduct tax at 
source, the person receiving the amount is also liable to pay the tax if it has not been 
deducted. Section 18 (4) makes it clear that the person deducting at source is doing 
so on behalf of the person receiving the salary etc. The scheme is that the payer 
pays tax as the agent of the receiver and the sum paid is credited to the receiver’s 
account. But unless a person has a right to receive a particular amount it cannot 
form part of his income. Under English law the scheme is entirely different. In 
the case of annuities like those in question the tax is not deducted at source by the 
payer as the payee’s agent but the payer is entitled to make such deduction in every 
case irrespective of the payee’s liability to pay tax. Secondly, statute authorises 
the payer to retain the tax. And finally any amount paid by way of annuity is 
added to, the payer’s income when his income is computed and taxed. Even if the 
insurance company paid the annuity without deducting any tax, the amount of 
the annuity would be added to the income of the company and the recipient would 
not be liable to pay tax on it. The company pays tax on the annuity on behalf 
of itself and not on behalf of the recipient. It is not merely a question of machinery 
but of substantive law. Under English law the annuity income of the assesses in the 
present case would be only £ 225. 

[CHaaua O. J. Whose liability did the company discharge in paying the tax ?] 

The company’s own liability. 

(CmaaLa C. J. Under English law by a legal fiction the assessee’s income was 
turned into the income of the company. ] 

The assessee’s income is in fact reduced from twenty shillings in the potind to 
nine shillings in the pound. 

[TENDOLKAR J. Howcan you rely on afiction introduced by English law to reduce 
the income of the assessee under the Indian Income-tax Act ?] 

The assessee is taxed under s. 4(Z) (6) (+) of the Indian Income-tax Act. Since the 
assessee is entitled to receive only £225 and not £500,he canbe taxed only on £225. 
Even if £ 500 is a debt due by the company to the assessee, it does not become income 
of the assessee till the debt is discharged. That is the ratio laid down in Lalbhai 
Dalpatbhai v. Com. I. T.2 The question ofaccrual doesnot arise since-£275 was never 
the income of the assessee. 


s 
1 (1951) 54 Bom. L.R. 175. 2 (1952) 64 Bom. L. R. 573. 
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[Cuacta 0. J. Assuming £ 500 was the debt due by the company to the assesses, 
how was that debt discharged ?] 


` To the extent of £ 225 by payment to the assesses and to the extent of £ 275 by 
a fiction inlaw. By law that part of thedebt had to be discharged by the company 
by payment of tax and the assessee was not entitled to receive that amount. In 
the United Kingdom the provision with regard to refund is contained in the English 
Income-tax Aot, 1918, Schedule V, para. 17. Also see Finance Act, 1927, (17 & 18 
Geo. V), s. 39 (2). 


Amin, not called upon. 
M. H. E. 


CmaaLa C. J. Although the question arising out of this reference has been ela- 
borately and ingeniously argued, it is really a very simple one. The assesseo Sir 
Joseph Kay is a resident of this country and he was assessed to tax in the assess- 
ment year 1952-53, and in his total income the income arising or accruing to him 
outside the taxable territories was also included and in this income was included 
a sum of £ 500 which the assessee was entitled to receive in the Unite Kingdom 
from three insurance companies under annuity policies which he had taken out 
with those insurance companies, and the only dispute which is the subject-matter 
of this reference is whether the sum of £ 500 has been correctly included in the total 
income of the assessee or the correct amount that should have been included is 
£ 225. 


In fact, the assessee actually received from these three insurance companies 
£ 225 and the contention of Mr. Palkhivala is that what is liable to tax is the amount 
actually received by the assessee, viz. £ 225, and not £ 500 which was the amount 
of annuity which the insurance companies were liable to pay to the assessee. The 
charging section is s. 4 (Z) (b) (#). The total income includes the income accruing 
or arising to the assessee without the taxable territories during the relevant year, 
and the very short question that we have to decide is—what was the income of the 
assesses in the accounting year in respect of these annuity policies ? Was his income 
£ 500 as contended by the Department or his income was £ 225% The reason why 
these insurance companies in the United Kingdom paid only £ 225 to the assessee 
and not $ 500 is this. By reason of the provisions of the law, to which we shall 
presently refer, when an annuity is payable out of profits, the English law requires 
that the payer should pay to the annuitant the amount due to him in respect of the 
annuity less the income-tax payable on the annuity, and the law also provides that 
the amount of the annuity payable by the payer shall be considered to be the 
income of the payer and the payer will pay taxon that annuity. In other words, 
the substance of the matter is that instead of the annuitant paying tax on £500, - 
which tax admittedly amounts to £ 275, by reason of the method of taxation adopted 
by British Parliament the payer of the annuity is required to pay the sum of £ 275, 
and the law also provides that when the payer pays to the annuitant £ 225 instead of 
£ 500, the annuitant must give a full discharge to the payer of the annuity. It is 
on these provisions of the English law that the contention is put forward by Mr. 
Palkhivala that Sir Joseph Kay’s income which accrued to him within the meaning 
of s. 4 (1) (b) (44) was only £ 225 and not £ 500. 


The relevant provision with regard to tax on annuity payable out of profits is 
to be found in the General Rules applicable to Schedules A,B,C,D and E which 
are annexed. to the English Income Tax Act, 1918, and r. 19 is the material rule. That 
rule provides that where any annuity is payable wholly out of profits or gains 
brought into charge to tax, no assessment shall be made upon the person entitled 
to such annuity, but the whole of the profits or gains shall be assessed and charged 
with tax on the person liable to the annuity, without distinguishing the same, and 
the person liable to make such payment, whether out of the profits or gains charged 
with tax or out of any annual payment liable to deduction, or from which a deduc- 
tion has been made, shall be entitled, on making such payment, to deduct and retain 
thereout a sum representing the amount of the tax thereon at the rate or rates of 
tax in force during the period through which the said payment was accruing due. 
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Therefore the rule clearly provides that there shall be no assessment with regard 
to this annuity upon the person receiving the annuity. It equally clearly provides 
that the annuity shall be deemed to be the income of the payer of the annuity and 
that the payer shall pay tax on that annuity and he is entitled to deduct from the 
annuity the amount of the tax which he is liable to pay. Then the second paragraph 
of r. 19(7) is important : 

“The person to whom such payment is made shall allow such deduction upon the receipt 
of the residue of the same, and the person making such deduction shall be acquitted and discharged 
of so much money as is represented by the deduction, as if that sum had been actually paid.” 


Therefore the payer receives a complete discharge as far as his debt to the annuitant 
is concerned when he pays not the full amount of the annuity but the amount of 
the annuity less the tax payable on that amount. 

What is urged by Mr. Palkhivala is that under this rule there is no liability upon 
Sir Joseph Kay to pay the tax. It is not his liability to pay the tax that is being 
discharged by the insurance companies. He says that the law imposes a liability 
upon the payer himself and it is that liability, a substantive liability, which is being 
discharge when the payer pays tax to the revenue in and. The contention 
therefore is put forward that what Sir Joseph Kay is entitled to in view of this pro- 
vision of the law is not £ 500 but only £ 225. Attention is drawn to the provisions 
of s. 18 of our Act and it is pointed out that the scheme of deduction under the two 
Acts is fundamentally different. It is said that under s. 18, although an obligation 
is cast upon the payer of salaries etc. to deduct the tax at the source, the person 
who is entitled to the salary still remains liable to pay the tax if the tax has not been 
deducted, and it is made clear by s. 18 that the person deducting the tax at the 
source is deducting it on behalf of the person entitled to the salary. It is also pointed 
out that under s. 18 (4) it is expressly provided : 

“All sums deducted in accordance with the provisions of this section shall, for the purpose 
of computing the income of an assessee, be deemed to be income received.” 


It is said that in the absence of these provisions under the English law the only part 
of the annuity which became the income of Sir Joseph Kay is £ 225 and not £ 500, 
that when the insurance companies deducted £ 275 they were not deducting the sum 
on behalf of Sir Joseph Kay in order that they should pay the tax on behalf of Sir 
Joseph Kay, but they were deducting it because the English statute cast an obliga- 
tion upon the insurance companies to retain this sum, and it was by reason of this 
statutory obligation that this sum was being paid. What we must really look at 
is the substance of the 1 provisions to which reference has been made and on 
which reliance has been placed, and we must look at the substance of the matter 
from only one simple point of view. Whose income was this £ 275 which was re- 
tained by the insurance companies under the provisions of r. 19? It is clear that 
the tax was payable on. the annuity due to Sir Joseph Kay and it was by a legal fiction 
that the income of Sir Joseph Kay was deemed to be the income of the insurance 
companies. That legal fiction was imported by the English law in order to collect 
the tax from the payer of the annuity rather than from the annuitant himself. But 
the legal fiction cannot possibly change the patent fact that the annuity is that of 
Sir Joseph Kay and the whole of £ 500 is the income of Sir Joseph Kay and no part 
of it is the income of the insurance companies. 

It is then urged that even though £ 500 may be due as a debt by the insurance 
companies to Sir Joseph Kay, the fact that a debt had accrued to Sir Joseph Kay 
did not result in law in an income accruing to Sir Joseph Kay. That proposition 
of law is perfeotly sound. A distinction has been drawn (see Seth Lalbhai v. Commr. 
of Inc.-tax') between a debt accruing or arising and an income accruing or arising, 
and the debt does not become income till it comes in, or put in a different language, 
the debt does not become income till it has been discharged. What Mr. Palkhivala 
argues is that although the debt might have been £ 500, £ 275 were extinguished by 
statute and only £ 225 was discharged by the insurance companies, and therefore 
the only amount which became the income of Sir Joseph Kay was £ 225 and not 
£500. That is completely misreading both the position in law and the actual facts 

e i : Oe: 
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that emerge in this reference. There is no extinguishment of the debt or part of 
it by statute. What the statute provides is that on the insurance companies pay- 
ing £ 225 to Sir Joseph Kay the full debt is discharged because the insurance com- 
panies have retained £ 275 which are to be paid as tax on £ 500. Therefore, this is 
not a case of extinguishment of part of the debt, viz. £ 275, but a discharge of the 
debt in the manner provided by law. Nor is Mr. Palkhivala right when he contends 
that the debt is only partly paid and not fully paid. He says that even if there is 
no extinguishment, only part of the debt in fact has been paid to Sir Joseph Kay 
and that part is £ 225 and not the whole of £ 500. In substance the whole debt of 
£ 500 has been paid to Sir Joseph Kay. The mode of payment is this. £ 225 have 
been actually paid in cash to Sir Joseph Kay, and the balance of £ 275 is retained 
by the insurance companies in order to pay the tax which is payable on the sum of 
£500. It is difficult to understand how the position is different from what it would 
have been if the insurance companies had paid the full sum of £ 500 to Sir Joseph 
Kay and Sir Joseph Kay would have paid £275 to the income-tax authorities 
which he was liable to pay. Surely Mr. Palkhivala then could not have contended 
that the full sum of £ 500 has not been paid to him or that the debt has®*not been 
discharged. Instead of permitting the insurance companies to pay the full sum of 
£ 500 to Sir Joseph Kay and then collecting £ 275 from him, the taxing machinery 
set up in England provides that the taxing authorities will recover £ 275 from the 
insurance companies themselves and permit the insurance companies only to pay 
£ 225 to Sir Joseph Kay. It may be that strictly according to the language of 
the law the insurance companies are not paying £ 275 on behalf of Sir Joseph Kay, 
but you cannot get away from the salient fact that they are paying £ 275 on the 
income of Sir Joseph Kay and not on their own income. - 

It is pointed out that in the absence of a provision like s. 18 (4) you cannot consider 
£ 275 as the income of Sir Joseph Kay. Section 18 (4) does not make something, 
which is not the income of the person to whom the salary is due, his income. The 
legal fiction introduced by s. 18(4) is that the person, part of whose salary has been 
deducted at the source, shall be deemed to have received that part of the income 
for the purpose of tax. But what he is deemed to have received was his income 
and to repeat, there is no fiction introduced in s. 18(4) which makes something the 
income of the person which was not in fact his income. But the fiction that has 
been introduced in the English law is that the income of Sir Joseph Kay is to be 
considered the income of the payer of the annuity. But what we are concerned 
with is not the fiction but the fact and the fact remains and no argument can 
undermine that fact that £ 500 was the income of Sir Joseph Kay and no part of it 
was the income of the payer or of anyone else. 

Any doubt that there might be with regard to the true position is completely set 
at rest by the provisions to which our attention has been drawn with regard to the 
refund of income-tax. If Sir Joseph Kay was not liable to pay tax on this sum of 
£ 500, which tax has been paid by the insurance companies, by reason of his total 
income, he would be entitled to get either a refund of the full amount or a propor- 
tionate refund. It is impossible to contend that Sir Joseph Kay should obtain a 
refund with regard to payment of tax in respect of something which is not his income. 
The answer given by Mr. Palkhivala is that the Income tax Act of 1918, V Schedule, 
para. 17, statutorily makes the deduction which has been made by the payer of the 
annuity part of the total income of the annuitant, and it is because of this that the 
annuitant becomes entitled to claim the refund. But the very reason why the an- 
nuitant is allowed to include in his total income the deduction made by the payer 
is that the payer is paying tax out of the income of the annuitant and when the 
annuitant prepares a statement of his total income he is entitled to include in it 
what has been deducted out of his income for the purpose of payment of tax. 
Therefore, looking to the whole scheme both of deduction and of provisions with 
regard te refund,.it is clear that the English law does not overlook. or ignore the 
fact that the annuity payable is the income of the annuitant—indéed it. would be 
extraordinary if the British Parliament overlooked the obvious fact,—and that 
the annuity being the income of the annuitant the easier and the more conveni- 
ent way of recovering tax would be torecover it from the payer of the annuity 


we ot, 
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rather than from the annuitant himself. But having made that provision it pro- 
ceeds to make it clear that the annuitant has received the full amount of the an- 
nuity, that the payer receives a proper discharge, and that in proper cases the 
annuitant is entitled to refund of tax if he was not liable to pay tax which the 
payer of the annuity has paid. 

Mr. Palkhivala has relied on a judgment of this Courtin Comr. I.T. Bombayv. Blun- 
dell Spence. What we held there was that the assessee, a non-resident com- 
pany registered in the United Kingdom withits head officein London, received dividend 
in respect of some shares held by it in a company which was assessed to income-tax 
both in the United Kingdom and in India. We held that in grossing up the dividends 
received by the assessee the Income-tax authorities were not entitled to take into 
consideration the tax paid by the company in the United Kingdom. In our opinion 
the two cases are not tn part materta. The only income of a shareholder is 
the dividend that he receives on the shares which he holds. The tax which the 
company pays on its profits is a tax not paid on behalf of the shareholder. The 
company pays tax on its own income which is the profit made during the working 
of the confpany, and the shareholder pays tax on his ineome which is the dividend. 
But in order that relief should be given to the shareholder and in order that the same 
income should not be taxed twice, a machinery is introduced into the Income-tax 
Act by s. 16(2) and s. 18(5) by which the shareholder is allowed to gross up the divi- 
dend received by him and then to deduct the tax paid by the company which by 
legal fiction is deemed to have been paid on his behalf. But in the case which we 
are dealing with there is no legal fiction with regard to the income of the annuitant. 
The annuity that he receives stands on the same footing as the dividend re- 
ceived by a shareholder, and we are not permitting the income-tax authorities to 
tax Sir Joseph Kay with the help of some legal fiction introduced into our Income- 
tax Act for the purpose of dealing with shareholders who have received dividends 
from companies here. We are upholding the action of the income-tax authorities 
in taxing Sir Joseph Kay on the simple finding that in substance and in fact the 
income of Sir Joseph Kay is £ 500, that it accrued to him outside the taxable 
territories and that as he is a resident he is liable to pay tax on that amount. 

The question therefore referred to us must be answered as follows: ‘The sum 
of £ 500 fell to be included in the assessee’s total income for the year ending 31st 
March 1952 for the purpose of assessment for the year 1952-53” 

The assessee to pay the costs. 


Attorneys for applicant: Daphtary, Ferreira & Divan, 
Attorney for respondent: N. K. Pettgara. 


Before the Hon'ble Mr. M. O. Chagla, Chisf Justice, and Mr. Justica Tendolkar. 


THE NORTH DECCAN TRANSPORT, LTD. v. THE COMMISSIONER 
OF INCOME-TAX, BOMBAY NORTH, KUTCH & SAURASHTRA, 
AHMEDABAD.* 

Indian Income-tax Act (XI of 1922), Secs. 18A (9), 28 (1) (c), 30, 47—Penalty imposed by Income- 
tau Officer upon assesses on satisfaction that assesses had furnished under s. 18A (2) of Act 
estimate of incums false to hts knowledge— Whether order imposing such penalty appsalable. 

The Income-tax Officer being satisfied that the assessee had furnished under s. 18A (2) 
“of the Indian Income-tax Aot, 1922, an estimate of his income, for the purpose of advance 
payment of tax, which was false to his knowledge, by his order, imposed a penalty upon 
the assessee. On the question whether an appeal lay from this order, it was contended by 
the department that as the order was passed unders. 18A (9) of the Act and as there was 
no provision in 8. 30 of the Aot for an appeal under s. 18A (9), no appeal was competent :— 
Held, that the order of the Income-tax Officer imposing the penalty was passed under 

8. 28 (1) (0) read with s. 18A (9) of the Act and an appeal against that order lay to the Appe- 


+ 


late Assistant Commissioner and thereafter to the Tribunal. ` 


. -1 (1951) 54 Bom. If R. 175. Reference No. 26 of 1955, 
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Tam Income-tax Officer by his order dated July 29, 1952, which was labelled 
“Order under sec. 28 (1) (c) read with sec. 18A (9) (a), imposed a penalty of Rs. 
7,020 upon the North Deccan Transport, Ltd., Nasik (assesses), as he was satisfied 
that the assessee company had furnished under s. 18A (2) of the Indian Income-tax 
Act, 1922, an estimate of the tax payable by it which it knew or had reason to believe 
to be untrue. The assessee appealed to the Appellate Assistant Commissioner, 
but the appeal was unsuccessful on merits. On appeal to the Appellate Tribunal, 
a preliminary objection was raised by the E alia that no appeal was competent 
to the Appellate Assistant Commissioner and no second appeal lay to the Tribunal. 
The Tribunal relying upon a previous order passed by it in the case of another assessee 
where it held that the order imposing a penalty under s. 18A (9) of the Act was not 
appealable either to the Appellate Assistant Commissioner or the Tribunal, dismissed 
the appeal, observing in its order, as follows :— ; 

‘the assessee argued that really the orders passed by the Jncome-tax Officer were 
under s. 28 (1) (c) and not under s. 18A (9) (a) of the Indian Income-tax Act. It was also 
pointed out that the Income-tax Officer really issued a notice under s. 28 (3). We have carefully 
gone into the facts. The mere fact thatthe orders have been labelled as under s. 28 (7) (c) read 
with s. 18A (9) (a) will not entitle us to hold that the penalties have been imposed under s. 28 
(7) (c). We have to look to the substance of the matter. The facts really show that for default 
under s. 18A (2) proceedings for impositior of penalties were taken by the Income-tax Officer 
in accordance with the procedure laid down by s. 28 of the Indian Income-tax Act and penalties 
under s. 18A (9) (a) have been imposed: Consequenth , this contention of the assessee has no 
force.’” 

The following question of law was referred to the High Court :— 

“Whether the order of the Income-tax Officer imposing the penalty of Rs. 7,020 is an order 
passed under section 18A (9) of the Indian Income-tax Act or an order under section 28 (7) (6) 
or otherwise and an appeal against this order lay to the Appellate Assistant Commissioner and 
therea fter to the Tribunal ?” 

The reference was heard. 


B. A. Palkhivala, with Miss N. F. Damania, for the applicant. 
M. P. Amin, Advocate General, with G. N. Joshi, for the respondent. 


Palkhivala. In this case the Income-tax Officer came to the conclusion that the 
assessee had furnished a false estimate of his income for the advance payment of 
tax and imposed a penalty. The only question in the reference is whether this 
order imposing aa N is passed under s. 18A(9) of the Indian Income-tax Act, 
1922,as contended by the Department or unders. 28 (1)(c) of the Act as contended by 
the assessee. Seess. 18A(2),18A(9), 28(1)(c) and 30 of the Indian Income-tax Act. Section 
30 of the Act which provides for appeal against orders made under the Act provides 
for appeal against an order made under s. 28 (Z) (c) but does not provide for any 
appeal against an order under s. 18A (9). Section 18A (9) provides that the provisions 
of s. 28 shall apply as far as possible. Section 18A (9) does not confer any sub- 
stantial right on the Income-tax Officer. The Income-tax Appellate Tribunal went 
wrong in deciding the case on the footing that merely the procedure prescribed 
by s. 28 would apply. The very power to levy a penalty is conferred by s. 28 and 
not by s. 18A (9). 

[TENDOLKAR J. What, then, is the purpose of the proviso to s. 18A (9) 7] 

The proviso merely lays down the limit to the penalty which can be imposed. 
It merely puts a limit to the power which the Income-tax Officer can exercise under 
g. 28 (1) (c). Moreover under the scheme of the Income-tax Act all orders imposing 
penalty are generally appealable. Finally s. 47 of the Act which provides for re- 
covery of penalties makes no provision for recovery of penalty imposed under s. 
18A (9). This fact itself indicates that the order was under s. 28 (1) (c) and not 
under s. 18A (9). 

Amin. The position has to be considered apart from s. 47. 

[CHoaaua C.J. How will you recover the penalty. apart from s. 47 2] 

M. H. K. | 


Cuaaia C.J. The short question as to the competency of aw appeal arises in this 
reference. The Income-tax Officer came to the conclusion that the. assessee had. 
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furnished an estimate of his income for the purpose of advance payment of tax 
which was false to his knowledge and he imposed & penalty upon him. The assessee 
appealed to the Appellate Assistant Commissioner, the appeal was dismissed, and 
then he appealed to the Tribunal, and before the Tribunal the question arose whether 
the appeal was maintainable. The Tribunal took the view that the appeal did not lie. 
Section 30 is the relevant section which provides for appeals against various orders 
made under the Act, and there is no provision in s. 30 for an appeal under s. 18A (9). 
But the contention of the assessee is that the order is not made under s. 18A (9) 
but it is made under s. 28 (1) (c), and an appeal is provided under s. 30 against an 
order made under s. 28 (Z) (c). When we turn to s. 18A (9), what it requires is that 
the Income-tax Officer must be satisfied that the assessee has furnished under sub- 
s. (2) or sub-s. (3) estimates of the tax payable by him which he knew or had reason 
to believe to be untrue. If the Income-tax Officer is satisfied, then the later part 
of the section introduces a legal fiction, and we will restrict ourselves to the provi- 
sions of s. 18A (9) (a) with which we are concerned, and the legal fiction introduced 
is that the assessee shall be deemed to have deliberately furnished inaccurate parti- 
culars of lis income, and the provisions of s. 28, so far as may be, shall apply acoord- 
. ingly. The very significant feature of this section is that it does not itself confer 
any Babes upon the Income-tax Officer to levy a penalty. The power to levy a 
penalty only arises under the provisions of s. 28 and it is by a legal fiction that 
s. 28 is made applicable and the provisions of s. 28 apply to the facts which fall within 
the ambit of s. 18A (9). When we turn to s; 28 (1) (c), that sub-section confers 
upon the Income tax Officer, if he is satisfied that any person has concealed the 
particulars of his income or deliberately furnished inaccurate particulars of such 
income, to levy a penalty prescribed in that section. There is a proviso to s. 18A 
(9) which, having conferred the power to impose a penalty under s. 28, outs down the 
quantum of the penalty by making the penalty much less in a case falling under s. 
18A (9). It is clear, in our opinion, that the Legislature deliberately used this 
draftsmanship in order to avoid the necessity of amending s. 30. If the power 
of imposing a penalty had been conferred upon the Income-tax Officer by s. 18A 
(9) itself, then unless s. 30 had been amended and an appeal against that order had 
been provided, no appeal would lie. But by reason of this ingenious or skilful 
draftsmanship, whichever way one looks at it, by importing s. 28, the necessity 
of amending s. 30 has been avoided because in the eye of the law the penalty imposed 
is not under s. 18A (9) but under s. 28 (1) (c), and under s. 30 the right of appeal is 
provided under orders made under s. 28. On principle also there seems to be no 
reason why when in every case under the Income-tax Act where a penalty is imposed, 
a right of appeal is conferred upon the assessee, in this particular case that important 
right should not be conferred upon the assessee. But in our opinion, what clinches 
the matter is a reference to s. 47 which provides for recovery of penalties and there 
is no provision for recovery of penalty imposed under s. 18A (9). If the contention 
of the Commissioner were to be accepted, then the assessee would be in the happy 
sition of not having to pay the penalty at all because there is no provision in law 
or recovering the penalty. The reason why s. 18A (9) is not mentioned in s. 47 
is because, again, the Legislature has looked upon the imposing of penalty on the 
grounds mentioned in s. 18A (9) as the exercise of power under s. 28 and not under s. 
18A (9) and as s. 47 provides for recovery of penalties imposed under s. 28, it was 
unnecessary to refer to s. 18A (9). 
In our opinion, the Tribunal was in error in holding that the appeal was not com- 
etent. erefore we must answer the question as follows: ‘“Ihe order of the 
come-tax Officer imposing the penalty was passed under s. 28 (1) (c) read with 
s. 18A (9) and an appeal against that order lay to the Appellate Assistant Commis- 
sioner and thereafter to the Tribunal.” 


The Commissioner to pay the costs. 


Attorney for applicant: S. P. Mehta. 
Attorney for respondent: N. K. Petigara. 
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Bofors the Hon'ble Mr. M. C. Ohagla, Chief Justice, and Mr. Justics Tendolkar. 


PANNALAL NANDLAL BHANDARI v. THE COMMISSIONER OF 
INCOME-TAX, BOMBAY CITY, BOMBAY (No. 1).* 


Indian Incoms-taz Act (XI of 1922), Secs. 22 (1) (2), 34 (1) (a), 34 (1) (b)—-Public notice gwen 
under 3. 22 (1) but no individual notice given to non-resident assesses under 8. 22 (2)—Assasse 
not submitting return of income—Notices under s. 22 (2) read with 8. 34 served on assesses—* 
Whether notice given under 8. 22 (1) sufflotent notico—Assesses not submitting return whether 
amounts to “omission or failure” within s. 34 (1) (a)—Pertod of limitation in respect of notre 
served under 8. 34. 

Whether the a3 sessee is a resident or a non-resident, if the notice is given as prescribed 
under s. 22 (1) of the Indian Income-tax Aot, 1922, it is sufficient notice which casts an 
obligation upon the assessee to make a return, and his not doing so amounts to “omission 
or failure” to make a return under s. 22 of the Aot as contemplated by s. 34 (1) (a) eof the 
Aot. In such a case where a notice is served on the assessee under s. 22 (2) read with s. 34 
of the Aot, the period of limitation in respect of the notice would be eight years. 

The constructive notice prescribed by a statute does not consider at all whether in faot 
the notice was read by the person sought to be affected by it or even whethes the person 
sought to be affected by the notice had an opportunity of reading it. If the conditions 
laid down in the statute are satisfied, the law looks upon the notice as being actually served 
upon the person affected by the notice. 

Whitney v. Tha Commissioner of Inland Revenus', referred to. 


Shri Pannalal Nandlal Bhandari (assessee) was a Hindu undivided family of 
Indore and it was non-resident in the years of account relevant for the assessment 
years 1943-44, 1944-45, 1946-47 and 1947-48. For these assessment years the assessee 
did not submit returns of income and no notices under s. 22 (2) of the Indian Income- 
tax Act, 1922, were issued to the assessee. 


Notices under s. 34 read with s. 22 (2) of the Act were issued by the Income-tax 
Officer in relation to the aforesaid assesment years on March 14, 1952, February 
6, 1953, March 30, 1951, and March 27, 1952, respectively. The assessee inter alta 
contended before the Appellate Tribunal that its case was governed by s. 34 (1) (b) 
and not s. 34 (1) (a) of the Act, and, therefore, the notices issued were served beyond 
the period of limitation prescribed by s. 34 (1) of the Act. The Tribunal rejected 
this contention observing as follows :— 


“The next contention which was strenuously pressed was that the period of limitation was 
4 years and not 8 years inasmuch as the asseasee was not bound to submit a return in pursuance 
of the notice issued under s. 22 (7) of the Act. It was argued that s. 22(1) applied only to persons 
who were residents and not persons who were not residents, the agsessee being a non-resident. 
It was further argued that inasmuch as the assessee was not bound to submit a return in compliance 
with the notice under s. 22 (1) of the Act, there was no default by the assessee and therefore 
having regard to the provisions of s. 84, the period of limitation was for four years and not 8 
years. Reliance was placed for this argument on the observations of the Lord Chancellor on 
page 106 in the oase reported as 10 Tax Cases 88. This was not a unanimous decision of the 
House of Lords. The question that fell to be considered in 10 T. C. 88 was whether or not 
there was any machinery to enforce a liability on a non-resident. In our opinion, the public 
notice issued by the Income-tax Officer under s. 22 (1) is addressed not only to residents but 
also to persons who are non-resident but who have income liable to be assessed within the jurisdic- 
tion of the Income-tax Officer issuing the notice. If what is contended on behalf of the assessee 
is true, even & notice issued under 8. 22 (2) of the Act is not binding on a non-resident. The fact, 
whether a person has read the notice issued under s. 22 (1) of Act is not material at all. In faot 
very few people read this notice which is published in the newspapers under s. 22 (1) of the Act, 
The notice under s. 22 (1) is addressed to every person ‘whose total income during the previous 
yaar exceeded the maximum amount which is not chargeable to income-tax.’ 
The period of limitation is 8 years in the case of a person who has omitted or failed to make 
@ return of income under s. 22 of the Aot. Even if the assessee was not bound to comply with 
the notice under s. 22 (1) of the Act and if we were to hold that there was no failure on the part 
of the assessee to make a return, there would be still an omission on his part. Section 34 (1) (a) 
refers to both omission and failure on the part of an assessee to make a return. A person can be 


* Decided, September 28, 1958. Income-tax 1 (1925) 10 T. C. 8% 
Roferance No. 4 of 1955. 
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said to fail to do something, which he is bound to do. If a person is not bound to do it, it can 
be said that he omitted to do that thing. In our opinion, the contention preseed in regard to 
the period of limitation must therefore fail.” 
The following questions of law were referred to the High Court :— 

“«(i) Whether the notices issued under section 22 (2) of the Act read with eection 34 of the 
Aot for the assessment years 1943-44, 1944-45, 1946-47 and 1947-48 were served after the period 
of limitation prescribed by section 34 (7) of the Act? 

(ii) Ifthe answer to question No. 1 is in the affirmative whether the assessments for the 
years in question were invalid in law ?”’ 


The reference was heard. 


N. A. Palkhivala, with S. P. Mehta and E. J. Writer, for the applicant. 
G. N. Joshi, with M. P. Amin, Advocate General, for the respondent. 


Cuacta C.J. The question that arises on this reference is a question of limitation 
and what was contended by the assessee was that certain notices served by the Income- 
tax Officar under s. 22 (2) of the Act read with s. 34 were out of time and therefore 
the assessment pursuant to these notices was invalid in law. 

The two rival contentions we have to consider are, one that the period of limita- 
tion is eight years as contended by the department and the other is that the period 
of limitation is four years as contended by the assessee, and turning to s. 34 the period 
of limitation would be eight years if the case falls under s. 34 (1) (a) and the period 
of limitation would be four years if the case falls under s. 34 (7) (b). 

A case falls under s. 34 (1) (a) if there is an omission or failure on the part of the 
assessee to make a return of his income under s. 22; and admittedly in this case the 
assessee has made no return of his income under s. 22. Section 34 (1) (b) applies 
where there has been no omission or failure as mentioned in cl. (a), in other words, 
where the assessee has made a return and the conditions laid down in sub-cl. (b) 
are satisfied. 


The first contention of Mr. Palkhivala is that the case does not fall under sub-cl. 
(a) because there has been no omission or failure on the part of the assessee, and 
this contention is based on this that there was a public notice given under s. 22 (1), 
that there was no individual notice under s. 22 (2), that the public notice did not 
bind the assessee and that there was no obligation on the part of the assessee in 
response to the public notice to make anyreturn and therefore there was no omission 
or failure on the part of the assessee as contemplated by s. 34 (1) (a). 


The Legislature has advisedly used two expressions “omission” and “failure” 
on the part of the assessee. Failure must connote that there is an obligation which 
has not been carried out, and if there was no obligation upon the assessee to make 
a return, then it would not be a failure on his part to carry out that obligation. But 
the Legislature has also used the expression “omission”, and it is clear that the 
expression ‘“‘omission” does not connote any obligation as the expression “failure” 
does. “Omission” is a colourless word which merely refers to the not doing of 
something, and if the assessee in fact does not make a return, it is an omission on 
his part, whether the law casts any obligation upon him to make a return or not; 
but as the matter is of some importance, we have considered Mr. Palkhivala’s conten- 
tion that under s. 22 (1) if there is a public notice issued by the Income-tax Officer, 
that notice under the sub-section does not bind the assessee and there is no obliga- 
tion upon the assesses to make a return. It is said that as the assessee in this case 
admittedly was a resident of Indore, he was a non-resident and at the material 
dates he was a foreigner and therefore an obligation can only be cast upon him to 
make a return provided an individual notice was served upon him under s. 22 (2). 
Section 22 (1) provides for a constructive notice. If a notice is given in the manner 
prescribed under s. 22 (1), then whether there is an actual notice or not, in. the eye 
of the law there is a constructive notice, and therefore it is futile to consider whether 
the person to whom this constructive notice has been given had an opportunity 
of reading the notice or not. It is said that a foreigner should not be expected to 
read a notice giverin a newspaper in India. Could a resident be heard to say that 
he had no notice under s. 22 (1) because he had no opportunity of reading the notice 
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either because he did not read the particular newspaper or that he was not in India 
or for any other ground? Ifsuch a plea could not be made by a reisdent, it is difficult 
to understand why such a plea is permitted to a non-resident. The constructive 
notice prescribed by a statute does not consider at all whether in fact the notice 
was read by the person sought to be affected by the notice or even whether the person 
sought to be affected by the notice had an opportunity of reading the notice. If 
the conditions laid down in the statute are satisfied, the law looks upon the notice 
as being actually served upon the person affected by the notice. Therefore whether 
the person is a resident or a non-resident, if the notice is given as prescribed under 
s. 22 (1), it is sufficient notice which casts an obligation upon the assessee to make 
@ return. 

Mr. Palkhivala relied on the judgment of the House of Lords in Whitney v. The 
Commissioner of Inland Revenue!, In that case the House of Lords was considering 
an actual notice served upon the assessee who was a foreigner resident in the United 
States of America, and the question that arose for determination of the learned Law 
Lords was whether a notice could be served out of jurisdiction to bind a foreigner, 
and the majority of the Law Lords held that such a notice could be served, that a 
return of super-tax could be called for, and in the absence of such return the best 
judgment assessment could be made. Viscount Cave L.C. dissented from the judg- 
ment and there is not much point in referring to the judgment of Viscount Cave 
L.J. on this point because his view of the law did not prevail, but we do not find 
any discussion in this judgment drawing any distinction between an actual notice 
and a constructive notice. In principle there can be no difference. A statute may 
provide for actual notice or it may provide for constructive notice. If according 
to the House of Lords an actual notice calling for a return could be served upon a 
foreigner, there is no reason-why a constructive notice provided by a statute should 
not have the same effect. 

The final argument urged by Mr. Palkhivala is that s. 1 (2) of the Income-tax 
Act extends the Act to the whole of India, and as the assessee was outside India as 
India was understood then, he was resident of an Indian State, the provision with 
regard to s. 22 has no application to a non-resident. The contention is obviously 
untenable. It is now well-settled law that Indian Legislature has the competence 
to tax non-residents and the legislation cannot be challenged on the ground of 
extra-territoriality. If the Legislature has the power to tax a non-resident, surely 
it has power which is not of such a wide nature of making a provision for the issue 
of a notice which would bind a non-resident. In our opinion, therefore, the case 
falls under s. 34 (1) (a), the period of limitation is eight years, and if this is the period 
of limitation, there is no dispute that the notices were issued in time and the assess- 
ments were completed in time and the assessments were valid and binding. 

Our answer to the question submitted to us will be: 

(1) In the negative. 

(2) Does not arise. 


The assesses to pay the costa. 


Attorney for applicant: S. P. Mehta. 
Attorney for respondent: N. K. Petigara. 


1 (1925) 10 T. O. 88, 
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Before'the Hon'ble Mr. M. O. Chagla, Ohtef Justice, and Mr. Justica Tendolkar. 


SHRI PANNALAL NANDLAL BHANDARI v. THE COMMISSIONER 
OF INCOME-TAX, BOMBAY CITY, BOMBAY (No. 2)*. 

Indian Income-taw Act (XI of 1922), Sec. 66 (2)—Appsllata Tribunal refusing to state case with 
regard to additional question of law—Nottos of motion taken out by assesses, for directing Tribunal 
to raise such question, made more than six months after service of notice of refusal upon assesses 
by Tribunal— Whether notice of motion barred by limttation—Nottce of motion whether an applica- 
tion which falls under s. 66 (2). 

A notice of motion taken out by an assessee or the Commissioner, to the High Court, for 
a direction upon the Appellate Tribunal to raise additional questions of law, is an applica- 
tion that falls under s. 66 (2) of the Indian Income-tax Aot, 1922, and the period of limita- 
tion is six months from the date on which he is served with notice of the refusal by the Tri- 
bunal, 

The Tribunal may state a case with regard to one question of law, it may refuse to state 
& case with regard to another question of law suggested by the assessee on the ground that 
no question of law arises, and the power of the High Court is to correct the Tribunal when 
it wrongly comes to the conclusion that no question of law arises, and that power of correction 
is the same whether the Tribunal refuses to state a case altogether or having stated a case 
refers only ons question of law and not another whioh is suggested by the assessee. 

Mahabir Prasad Niranjanial v. Comm. of Inc.-Tax1, dissented from. o 
Khandvala & Co. v. Commissioner of Income-tax’, explained. 


Shri Pannalal Nandlal Bhandari (applicant), a Hindu undivided family, required 
the Appellate Tribunal under s. 66 (1) of the Indian Income-tax Act, 1922, to draw 
up a statement of its case and refer a particular question, among other questions, 
to the High Court. The Tribunal by its order dated December 22, 1954, while 
referring other questions of law to the High Court refused to refer the particular 
question suggested by the applicant,inasmuch as in its opinion the said question was 
a question of fact and not of law. The order of the Tribunal was served upon the 
applicant on January 11, 1955. On July 25, 1955, the applicant took out the present 
notice of motion for directing the Tribunal to raise the additional question of law. 

The notice of motion was heard. 


N. A. Palkhivala, with S. P. Mehta and E.J. Writer, for the applicant. 
G. N. Joshi, for the respondent. 


Cuacia C.J. A notice of motion has been taken out by the assessee in this refe- 
rence for directing the Tribunal to raise an additional question of law, and a preli- 
minary objection is taken by Mr. Joshi on behalf of the Commissioner that the 
notice, of motion is barred by limitation. 

The order in respect of which the additional question of law is sought was passed 
on December 22, 1954, and the order was served upon the assessee on January 11, 
1955, and the notice of motion is taken out on July 25, 1955. Clearly the notice 
of motion has been taken out more than six months after the service of the order, 
and Mr. Joshi’s contention is that the period of limitation is laid down in s. 66 (2) 
and by reason of that period of limitation the notice of motion is barred. 

Section 66(2) deals with a case where the Appellate Tribunal refuses to state a 
case on the ground that no question of law arises, and it gives a right to the assessee 
or the Commissioner, as the case may be, toapply tothe High Court, and if the High 
Court is not satisfied as to the correctness of the decision of the Appellate Tribunal 
the High Court may require the Appellate Tribunal to state the case and refer it; 
and this power can only be exercised within six months from the date on which he, 
i.e. either the assessee or the Commissioner, is served with the notice of the refusal. 

The contention of Mr. Palkhivala is that s. 66 (2) only applies where the Appellate 
Tribunal refuses to state a case in the first instance, but if the Appellate Tribunal 
states a case and refuses to state a case with regard to some additional question of 
law, then s. 66 (2) has no application. It is difficult to understand why that inter- 
pretation should be put upon s. 66 (2). Section 66 (1) deals with a statement of case 

* Decided, 8 28,1955. Income-tax 2 (1946) 48 Bom. L. R. 545, 


Reference No. 5 of 1958 (Notice of Motion). s. 0. 14 1. T. R.635, 
1 (1850) 201. T. R. 472. 
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by the Appellate Tribunal and s. 66 (2) deals with a case where the Tribunal refuses 
to state a case. It may state a case with regard to one question of law, it may refuse 
to state a case with regard to another question of law suggested by the assessee on 
the ground that no question of law arises, and the power of the High Court is to 
correct the Tribunal when it wrongly comes to the conclusion that no question of 
law arises, and that power of correction is the same whether the Tribunal refuses to 
state a case altogether or having stated a case refers only one question of law and not 
another which is suggested by the assessee. Both sub-s. (Z) of s. 66 and sub-s. (2) 
of s. 66 are comprehensive and they deal with two different sets of circumstances. 
To suggest that s. 66 (2) has no application because a case has been stated and the 
Tribunal refuses to refer an additional question of law suggested by the assessee 
is to ask us to come to the conclusion that it is open to the assessee, once a case has 
been stated, at any time to apply to the High Court to direct the Tribunal to raise 
an additional question of law. In other words, the Legislature deliberately and 
advisedly fixed no period of limitation with regard to an application to be made by 
an assessee in a case where a case has been stated by the Appellate Tribunal. In 
our opinion thereisno warrant whatever for reading s.66 (2) in that restricted fashion. 

It may be pointed out that it has been a settled practice of this Court, which prac- 
tice is not disputed by Mr. Palkhivala, that a notice of motion, whether taken out 
by the Commissioner or an assessee, if taken out six months after the date on which 
the order was served upon either party, is dismissed on the ground of limita- 
tion, and there has never been any suggestion that that practice was not a proper 
practice or was not justified by the provisions of s. 66 (2). Mr. Palkhivala now 
relies on a recent decision of the Allahabad High Court which is reported in Mahabir 
Prasad Niranjanlal v.Comm. of Inc.-taz!. Inthat case an application was made by the 
assessee for referring certain other question which arose out of the order of the Excess 
Profits Tax Appellate Tribunal which had not been referred by the Tribunal, and 
the view taken by the Allahabad High Court was that such an application fell not 
under s. 66 (2) but under s. 66 (4). With very great respect, it is difficult to under- 
stand how s. 66 (4) can possibly apply to a case where an assessee is aggrieved by the 
decision of the Tribunal to refuse to refer an additional question of law arising out of 
its order. Sub-section (4) of s. 66 undoubtedly confers very wide powers upon the 
High Court, but those powers are exercised by the High Court suo motu and they are 
exercised when the High Court is not satisfiedthat thestatements in a case referred 
under s. 66 are sufficient to enable it to determine the question submitted to it. 
Therefore the High Court itself must feel that the statement submitted is not a pro- 
per statement, and it is perfectly true that for that purpose the High Court may 
frame a proper question and modify or vary a question raised by the Tribunal and 
ask the Tribunal to submit a proper statement, but there must be a connection 
between the question raised by the Tribunal and the further statement called for 
by the High Court under this section, because the operative words of sub-s. (4) 
are that the High Court must not be in a position to determine the ques- 
tion raised by the Tribunal. Now, when an assessee wants to raise an additional 
question of law, it is difficult to understand how the Court is concerned with that 
question under sub-s. (4) of s. 66. Therefore the only proper sub-section under which 
the assessee can make such an application is under s. 66 (2). Undoubtedly if the 
present case fell under s. 66 (4), there is no period of limitation, and advisedly the 
Legislature did not impose any limitation upon the powers of the High Court to 
call for a further or additional statement from the Tribunal. But a period of limita- 
tion was laid down when an application had to be made by the party himself. There- 
fore we are unable to agree, with respect, with the Allahabad High Court that an 
application by an assessee to the High Court for a direction upon the Tribunal to 
raise additional questions of law is an application that falls under s. 66 (4). 

The Allahabad High Court in its judgment has referred to the case of Khandvala 
& Co. v. Commissioner of Income-taz* and the learned Judgeshavetaken the view that 
the point that arose before them and which they decided about limitation is covered 
by this decision. When we turn to that judgment, it lays down the practice that 


1 (1960) 20 I. T. R. 472. 2 (1946) 48 Bom. IĦR. 525, 
s. 0. 14T. T. R. 635. 
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must be followed when an assessee wishes the Tribunal to raise additional questions 
of law, and the practice that was laid down by Sir Leonard Stone and Justice Kania, 
as he then was, was that a notice of motion must be taken out by the aggrieved party 
and the proper time for the aggrieved party to bring to the notice of the Court 
that certain further and other facts were necessary to be stated or certain further 
or other questions of law be raised and brought up for decision by the Court is the 
time when the reference comes up before the Court, and that this notice of motion 
should be heard along with the reference. But the learned Judges did not consider 
at all what was the period of limitation within which the assessee should take out 
such a notice of motion or should ask the Court to direct the Tribunal to raise addi- 
tional questions of law. There is no discussion whatever with regard to the question 
of limitation, and very likely it is for very good reason, because even in 1946 the 
practice was well settled that such a notice of motion must be taken out by the 
assesses Within six months from the date of the service of the order upon 
him. Therefore, again with respect to the Allahabad High Court, we do not under- 
stand how the judgment in Khandvala’s case can be looked upon as an authority 
for the preposition that there is no period of limitation laid down for making an 
application for directing the Tribunal to raise additional questions of law. In our 
opinion, therefore, the present notice of motion is an application which falls under 
s. 66 (2) and the period of limitation is six months from the service of the order and 
the notice of motion is therefore barred by limitation. 

[The rest of the judgment is not material to this report.] 

The result is that the notice of motion must be dismissed on the ground that it 
was barred by limitation. It is, therefore, dismissed with costs. 


Attorney for applicant: S. P. Mehta. 
Attorney for respondent: N. K. Petigara. 


APPELLATE CIVIL. 


Before Mr. Justice Shah. 
TAXING OFFICER, HIGH COURT v. JAMNADAS DHARAMDAS.* 


Court-Fees Act (VII of 1870), Sch. I, ol. 1, Sch. II, ol. 11, 8. 4—Displaced Persons (Debts Adjust- 
ment) Act (LXX of 1961), Secs. 40, 10, 13, 28—-Court-fes payable on memorandum of appeal 
under s. 40 of Act LXX of 1951 whether a fixed fes under Sch. II, ol. 11 or an ad valorem fes 
under Soh. I, ol. 1—Tribunal constituted under Act LXX of 1951 whether a Court subject 
to supsrintendence of High Oourt wtthin Oourt-Fees Act. 

The Court-fee required to be paid on a memorandum of appeal unders. 40 of the Displaced 
Persons (Debts Adjustment) Act, 1951, is a fixed Court-fee under Schedule II, clause 11, 
of the Court-Fees Act, 1870, and not an ad valorem fee under Schedule I, clause 1, of the 
Court-Fees Act. 

In substance the Displaced Persons (Debts Adjustment) Act, 1951, has devised machinery 
for making an award adjusting liabilities ofa debtor and to provide forscaling down his debts 
and for satisfaction of his liabilities. Even if the Legislature has chosen to call such an 
award a decree, it cannot amount to a decree within the meaning ofs.2(2) of the Civil Procedure 
Code, 1908, and the award cannot be regarded as a decree within the meaning of Schedule 
II, clause 11, of the Court-Fees Act. 

Upadhya Thakur v. Persidh Singh, referred to. 

A Tribunal having authority to exercise jurisdiction under the Displaced Persons 
(Debts Adjustment) Act, 1951, is a Court within the meaning of the Court-Fees Act, 1870, 
and under paragraph 4 of s. 4 of the Court-Fees Act, a Court subject to the superintendence 
of the High Court. 

Moreshwar v. Commisstoner, Ratpur®, and Abdur Rahman, son of Ismail v. Abdul 
Rahman, son of Zahuri?, referred to. : 


* Decided, September 12, 1955. Civil Re- 1 (1896) I. L. R. 23 Cal. 723, p. B 
ference No. 8 of 1956, made by the Taxing 2 925) A. I. R. Nag. 129. 
Officer, Appellate Side, High Court, Bombay. 3 (1925) I. L. R. 47 All. 513, F.B. 
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THRE memoranda of appeals were filed in the High Court against “decrees”’ 
passed in proceedings under the Displaced Persons (Debts Adjustment) Act, 1951, 
either under s. 10 or s. 13 of the Act. The appellants urged that the appeals were 
not required to be stamped ad valorem under Sch. I, ol. 1, of the Court-Fees Act, 
1870, and that the demand made by the Registrar of the High Court for payment of 
Court-fee ad valorem on the value of the subject matter was not justified. The 
matter was referred to the Taxing Officer, High Court, Appellate Side, and he made 
the present reference under s. 5 of the Court-Fees Act. 


The reference was heard. 


V S. Desai, Additional Assistant Government Pleader, for the referror. 

R. Jethmalant, B. K. Hirani, L. G. Mulchandani and R. L: Mulchandani, for oppo- 
nent No. 1. 

V. N. Chhatrapati, for opponent No 2. 

M. H. Chhatrapati, with C. S. Trivedi, for opponent No. 3. 


Sgan J. This reference has been made by the Taxing Officer to resolve a dispute 
about the proper Court-fee payable on memoranda of appeals filed against ‘“‘decrees”’ 
assed in proceedings under the Displaced Persons (Debts Adjustment) Act, 1951. 
The decrees sought to be challenged in appeals to this Court were passed either under 
s. 10 or under s. 13 of the Displaced Persons (Debts Adjustment) Act. It was urged 
on behalf of the appellants that the appeals are not required to be stamped ad valorem 
under Sch. I, ol. 1, of the Court-Fees Act and that the demand made by the Registrar 
of this Court for payment of court-fee ad valorem on the value of the subject-matter 
is unjustified. The matter was referred to the Taxing Officer and he has made this 
reference. 


In order to appreciate the contentions which have been raised, it is necessary to 
refer to the relevant provisions of the Displaced Persons (Debts Adjustment) Act 
(No. LXX of 1951). Sub-section (8) of s. 2 defines a “displaced creditor” and sub-s. 
(9) of that section defines a “displaced debtor”. Sub-section. (12) defines a “tribunal” as 
any civil Court specified under s. 4 having authority to exercise jurisdiction under 
the Act. Section 3 provides that the provisions of the Act and of the rules and orders 
made thereunder shall have effect notwithstanding anything inconsistent therewith 
contained in any other law for the time being in force, or in any decree or order 
of a Court, or in any contract between the parties. Section 4 authorises the 
State Government to specify any civil Court or class of civil Courts as the tribunal 
or tribunals having authority to exercise jurisdiction under the Act and also autho- 
rises the State Government to define the areas in which and the extent to which such 
jurisdiction may be exercised. By s. 5, a displaced debtor is given the right to make 
an application for adjustment of his debts to the Tribunal within the local limits 
of whose jurisdiction he actually resides. Sub-section (2) of s. 5 provides what an 
application made by a displaced debtor shall contain. By sub-s. (1) of s. 9 it is 
provided that if there is a dispute whether the applicant is a displaced person 
or as to the existence or the amount of the debt due to any oreditor or the assets 
of any displaced debtor, the Tribunal shall decide the matter after taking such 
evidence as may be adduced by the parties concerned and shall pass a decree in 
relation thereto as it thinks fit. By sub-s. (2) of s. 9 it is provided that if there is 
no dispute or if the respondents do not appear or have no objection to the applica- 
tion being granted, the Tribunal may, after considering the evidence placed before 
it, pass a decree in relation thereto as it thinks fit. Itis evident from the terms of 
s. 9 that the Tribunal is entitled, in cases where there is a dispute, as also in cases 
where there is no dispute, to pass a decree in favour of a displaced debtor who has 
applied for adjustment of his debts. Section 10 provides for adjudication of claims 
made by displaced persons against displaced debtors. By section 11 it is provided 
that where an application is made under s. 10, the Tribunal shall require the dis- 
placed debtor to show cause against the application or to make an application under 
s. 5. Under s. 13, a displaced creditor may make an application olatning a debt 
from any person who is not a displaced person, and by 8.14 ¢t is provided that 
the Tribunal may, after taking such evidence as may be produced before it, pass a 
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decree in relation thereto as it thinks fit. Section 9 authorises the Tribunal 
to pass a decree for adjustment of debts of a displaced debtor; s. 10 provides for 
adjudication of claims by displaced creditors against displaced debtors and for 
ing decrees thereon, and s. 13 provides*machinery for adjudication of claims 
y displaced creditors against see as foe debtors. Section 21 authorises the 
Tribunal, on application by a displaced debtor, to bring a decree passed by a civil 
Court in accord with the provisiqns of the Act. That provision is in substance a coro- 
llary to s. 3 of the Act. By s. 25, all proceedings under the Act, save as otherwise 
expressly provided in the Act or in any rules made thereunder, shall be regulated 
by the provisions contained in the Code of Civil Procedure. Section 27 provides 
that the Tribunal passing a decree on the application of a displaced person, shall 
prepare a complete schedule of the creditors and of the assets and liabilities of the 
displaced person. Decrees and orders passed by the Tribunal are by s. 28 of the 
Aot made executable by the civilCourt which is specified as the Tribunal in the same 
manner as it could have done if they were decrees or orders passed by it as a civil 
Court, Chapter IL, which includes ss. 29to 39, provides inter alia for machinery for 
adjustmer% and scaling down of debts. It also provides for cessar of interest, exemp- 
tion from -arrest of displaced persons and exemption from attachment of certain 
property of displaced persons. The Chapter also provides for making orders for 
payment of the amount directed to be paid by instalments and for variation of main- 
tenance allowances and extension of the period of limitation in certain matters. Chap- 
ter IV deals with appeals and enables appeals to be filed against final decrees or orders 
of the Tribunal and orders made in the course of execution of decrees or orders of 
the Tribunal, which if passed in the course of execution of decrees or orders of a civil 
Court are appealable under the Code of Civil Procedure. 

The decision of the Tribpnal whether it is on an application under s. 5 by a 
displaced person or on an application under s. 13 by a displaced creditor against a 
non-displaced person is called a decree. A decree passed by the Tribunal is made 
executable by s. 28 by the civil Court which for p of the trial of the applica- 
tion is a Tribunal, as if it is a decree or order passed by it in its ordinary jurisdiction, 
and the decree is made appealable to the High Court within whose jurisdiction the 
Tribunal functions. The question which falls to be determined in this reference is - 
whether on a memorandum of appeal under s. 40, the appellant is required to pay 
Court-fee ad valorem on the value of the subject-matter under Sch. 1, el. 1, of the 
Court-Fees Act or a fixed fee under Sch. II, cl. 11, of the Court-Fees Act 
or any Court-fee at all. It is the contention of the learned Assistant Govern- 
ment Pleader that Court-fee on the memorandum of appeal is payable on the value 
of the subject-matter of the appeal under Sch. 1, cl. 1. It is contended 
by Mr. Jethmalani on behalf of the appellants that no Court-fee at all is payable, 
because the provisions ofthe Court-Fees Act donot apply to appeals filed under the 
Displaced Persons (Debts Adjustment) Act. In the alternative it is contended by 
Mr. Jethmalani that if the provisions of the Court-Fees Act do apply, a fixed Court- 
fee under Sch. IT, cl. 11, of the Court-Fees Act is payable on the memorandum of appeal. 

It is urged by the learned Assistant Government Pleader that the Legis- 
laturehas called adjudications of the Tribunal, decrees, that the decrees are made exe- 
cutable by the civil Court and appealable to the High Court, and the decrees are 
in their nature final decisions so far as the Tribunal is concerned and relate to civil 
disputes between the parties. He further ‘submits that the adjudications under 
the Displaced Persons (Debt Adjustment) Act are not only called decrees, but are 
enforceable as decrees and are made appealable as decrees and therefore all the nor- 
mal indicia of a decreesocalled inthe Civil Procedure Code are present, and therefore 
the Court-fee payable on the memorandum of appeal against such a decree must be 
ad valorem on the value of the subject-matter under Sch. I, el. I, Court-Fees Act. 
Schedule I, cl. 1, of the Court-Fees Act provides for payment of Court-fees on a 
plaint, written statement, pleading, a set-off or a counter-claim or memorandum 
of appeal, not otherwise provided for in the Act, or on cross-objections on the 
value of the subject matter of the appeal. Schedule. II, ol.11, providesfor payment 
of fixed Court-fee qna memorandum of appeal when the appeal isnot from a doare or 
an order having the force of a decree. Jf the appeal is from a decree, evidently 
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Sch. H, cl. 11, does not apply. The expression “decree’’ has not been defined in 
the Court-Fees Act. The expression “‘decree” as used in the Court-Fees Act appears 
to have the same connotation as that expression has in the Code of Civil Procedure. 
The Court-Fees Act is intended to be a complementary piece of lagislation to the 
Code of Civil Procedure dealing with payment of Court-fees in matters which 
are tried by civil Courts. If the expression “decree” has the same connotation as 
that expression has in the Code of Civil Proceduse, it would be difficult to regard 
an adjudication made by a Tribunal appointed under the Displaced Persons 
(Debts Adjustment) Act as a decree within the meaning of the Court-Fees Act, 
even though it is so called under the Displaced Persons (Debts Adjustment) Act. 
In order that an adjudication should amount to a decree under the Code of 
Civil Procedure, it must be a formal expression of an adjudication conclusively deter- 
mining the rights of the parties with regard to all or any of the matters in controversy 
in the suit. The proceedings to be initiated by displaced persons for adjustment of 
their debts or by displaced creditors or displaced debtors are by applications. Such 
applications cannot be regarded as plaints in civil suits and are not required by law 
to bear ad valorem Court-fee under Sch. I, cl. 1, of the Court-Fees Act. ® It is true 
that the provisions of the Code of Civil Procedure are made applicable to the proceed- 
ings which are commenced by applications. But the proceedings under the Act 
cannot be called suits. Again the tribunal in dealing with an application 
under s. 5 of the Displaced Persons (Debts Adjustment) Act is not merely deciding 
a claim made by a debtor, but is dealing with an application for adjustment of 
his debts. In deciding the application, the Tribunal is required first to ascertain 
the extent of liability of the debtor, then to ascertain his paying capacity and then to 
scale down the debts so as to adjust the quantum of liability by relating it to the 
paying capacity of the debtor and then to make payable the amount which may be 
declared to be due by the debtor by instalments having regard to his present means, 
chances of future income, and the domestic obligations. From the scheme of the 
Displaced Persons (Debts Adjustment) Act, itis evident thatthe Tribunal has to’ decide 
several questions beside the existence and extent of liability of a displaced debtor. 
The Act also makes agreement relating to adjustment of debts between the displaced 
debtor and creditors holding more than two thirds the value of the debts binding upon 
other creditors, if the terms of the agreement are just and fair. In substance the Act 
has devised machinery for making an award adjusting liabilities of a debtor and to 
rovide for scaling down his debts and for satisfaction of his liabilities. Even if 
gislature has chosen to call such an award a decree, it cannot amount to a decree 
within the meaning of sub-s. (2) of s. 2 of the Code of Civil Procedure and in my 
judgment the award cannot be regarded as a decree within the meaning of Sch. HI, 
ol. 11, of the Court-Fees Act. It was held in Upadhya Thakur v. Perstdh Singh} 
that where proceedings are commenced for settlement of rents under the Bengal 
Tenancy Act, and an appeal is preferred from an adjudication made thereunder, the 
appeal is not governed by Soh. 1, cl. 1, of the Court-Fees Act. The full bench 
observed that (p. 729) : 
“the proceedings [for settlement of rents] cannot properly be regarded as a suit. Th® 
proceedings are, under section 104 (2) and the Government Rules, initiated, not by a plaint, 
but by an application, and this application is not subject to an ad valorem Court-fee duty, as 
suits for money are subject under the provisions of section 7(1) of the Court Fees Act, but accord- 
ing to a notification of the Government of India, No. 5086 8. R., published at page 157, Part 
1A of the Calcutta Gazette of the 17th October 1894, to a Court fee of 8annas. If then, the case 
is not a suit at its initiation, and need not be commenced by a plaint, why should it be a suit, 
and why should a memorandum of appeal be required to be presented in it at a later stage ? 
None of the rules framed by Government under the Tenanoy Act lay down that such a proceed- 
ing shall be a suit. Rule 30 (b) merely prescribes that the proceeding shall be dealt with as a suit, 
that is to say, in respect of its procedure, which is all that the provisions of section 189, clause (1), 
allow Government to regulate by means of a rule. For the same reason section 17 of the Act 
is also inapplicable; so that neither one fee of Rs. 10, nor as many fees of Re. 10 as there. are 
‘tenant-defendants in the proceeding, should be-paid on the applicant’s memorandum of appeal 
‘to the Special Judge. We oan find no Article of the Court Fees Aot expressly applicable to the 
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applicant’s memorandum of appeal to the Special Judge. But, if the proceeding be not a suit, 
then the memorandum of appeal is nothing more or less than an application, and, consequently 
subject to one foe of eight annas only under Article (1), clause (b), (2), Schedule II, of the Court 
Fees Aot.” i 


Undoubtedly when an application is made by a displaced creditor against a non- 
displaced debtor, the trial of the proceedings assume the form of the trial of a suit, 
and there will be no adjustment of debts. But if the adjudication made on an appli- 
cation for adjustment of debts by a displaced creditor are called decrees, and the 
same expression is used to designate the adjudication of the Tribunal when a claim 
is made by a displaced creditor against a non-displaced debtor, I see no reason 
for making a distinction in the matter of Court-fee payable on an appeal from an 
adjudication under s. 9 and an appeal from an adjudication under s. 13 of the Act. 

Mr. Jethmalani submitted that appeals under s. 40 of the Displaced Persons (Debts 
Adjustment) Act are not governed by the provisions of the Court-Fees Act, and 
in support of that contention he invited my attention to s. 4 of the Court-Fees Act. 
Section 4 of the Court-Fees Act is a charging section which applies to documents 
filed in High Courts, and in so far as that provision is relevant in this Reference, 
it provides that no document of any of the kinds specified in the First or Second 
Schedule to the Act annexed, as chargeable with fees, shall be filed, exhibited or 
recorded in, or shall be received or furnished by, any of the High Courts in any 
case coming before such Court in the exercise of its jurisdiction as regards appeals 
from the Courts subject to its superintendence, or in the exercise of its jurisdiction as 
a Court of reference or revision. Mr. Jethmalani urges that by s. 4, the civil 
Court which is competent to entertain and adjudicate upon the application is called 
a ‘Tribunal and it is not called a Court. He urges further that even though the 
Tribunal is subject to the superintendence of the High Court, it is not a Court 
subject to the superintendence of the High Court, and there being no provision in 
the Court-Fees Act which renders documents, filed in the High Court in the 
exercise of its appellate jurisdiction over Tribunals, subject to its superintendence, 
no Court-fee at all is payable. Mr. Jethmalani has in support of that contention 
brought to my notice two decisions—one a decision of the Nagpur High Court, 
Moreshwar v. Commissioner, Raipur! and the other, a decision of the Allahabad 
High Court, Abdur Rahman, son of Ismail v. Abdur Rahman, son of Zahuri®, 
Before I refer to the decisions in detail, it may be pertinent to observe that 
power to adjudicate upon applications which can be initiated under the Act is 
conferred upon the civil Courts and the civil Courts are called tribunals for 
the purpose of the Act when exercising the special powers conferred upon 
them. Section 4 of the Act makes it abundantly clear that only a civil Court or 
class of civil Courts may be invested with jurisdiction under the Act. The provi- 
sions of the Civil Procedure Code regulate the procedure in the applications and 
the decrees passed by the Tribunals are made executable by the Court in its jurisdic- 
tion under s. 28 and they are appealable under s. 40. For all practical purposes, 
the Tribunal is a civil Court, though for distinguishing it when exercising the special 
powers conferred upon it by the Act, it is called a Tribunal. It is clear from the 
scheme of the Act that displaced persons who are intended to be specially dealt 
with, were to be given certain benefits not available to other litigants. But the 
disputes contemplated to be dealt with under the Act are civil disputes and are not 
disputes concerning rights and obligations specially created thereby. In my view, 
therefore, the Tribunal is a Court within the meaning of the Court-Fees Act and 
under s.4, fourth paragraph, a Court subject to the superintendence of the High Court. 

In Moreshwar v. Commissioner, Ratpur,a District Judge, acting under s. 14 of the 
C. P. Local Fund Audit Act, 1933, was held not to be acting as a Court but as a special 
tribunal in much the same way as he does under the Workmen’s Compensation Act. 
It was held that an appeal from the decision of the District Judge to the High Court 
was not from a Court but from a special tribunal and on an appeal filed from the 
decision of the District Judge to the High Court, no Court-fee at all was payable. 
The dispute which was intended to be decided by the District Judge was substan- 
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tially not a dispute relating to a civil matter, and, in any event, the District Judge 
was a special tribunal and was held not to be a Court, and the District Court not being 
a Court, s. 4 of the Court-Fees Act was held not applicable to an appeal fromthe 
decision. That case can have no application to the scheme of the’ Displaced Persons 
(Debts Adjustment) Act. The full bench decision in Abdur Rahman v. Abdur Rahman 
can also have no application to the present appeals. That was a case in which an 
appeal was filed against an order of a Commissioner on an election petition decided 
under the U. P. Municipalities Act, II of 1916, to the High Court, and it was held 
that the Commissioner on an election petition being a special tribunal, no appeal 
lay to the High Court. We are not concerned in this case with the question whether 
an appeal does or does not lie to the High Court, against the decisions of the Tribunals 
under the Displaced Persons (Debts Adjustment) Act. We are concerned with the 
question ses the Court which is designated as a Tribunal under the Digplaced 
Persons (Debts Adjustment) Act is a Court subject to the superintendence of the High 
Court within the meaning of s. 4 of the Court-Fees Act. 


In my view, the appeals are governed by the provisions of Sch. II, c. 11, of the 
Court-Fees Act and are chargeable with Court-fee accordingly. : 


Order accordingly, 


Before Mr. Justice Dixit and Mr. Justice Vyas. 


NAGAYYA GURUPADAYYA CHARANTIMATH v. CHAYAPPA SANTAMA— 
PPA HUILGOL.* 


Bombay Tenancy and Agricultural Lands Act (Bom. LXVII of 1948), Sec. 34— Application by 
landlord to recover possession of land from tenani for bona fide personal cultivation granted by 
Mamlatdar—Appeal to Assistant Collector disposed of tn favour of tenant solely on preliminary 
point that landlord not being shown as Kabjedar tn record of rights was therefore not tenant's 
landlord—Revenus Tribunal on appeal by landlord holding thts finding of Assistant Collector 
erroneous in law and reversing hts order—Whether finding of Mamlatdar that land required 
by landlord for bona fide personal cultivation conclusive in the oase—Order of Revenus Tribunal 
whether should be quashed and Tribunal directed to send back case to Assistant Collector for 
recording a finding on the question whether landlord required land for bona fide personal 
culisvation. 

A landlord filed an application before a Mamlatdar under s. 34 of the Bombay Tenancy 
and Agricultural Lands Aot, 1948, for recovering possession of his lands from his tenant 
for bona fide personal cultivation. The Mamlatdar came to the conclusion that the landlord 
wanted possession of the lands for bona fide personal cultivation and ordered the tenant to 
hand over possession to the landlord. On appeal by the tenant the Assistant Collector 
disposed of the appeal in favour of the tenant, solely upon @ preliminary point taken by the 
tenant that his alleged landlord was not really his landlord at allsince his name was not shown 
as a Kabjedar (occupant) of the lands in the record of rights. The Revenue Tribunal, on 
appeal by the landlord, held that the finding of the Assistant Collector, based purely upon 
an entry in the record of rights which had only & presumptive value, was erroneous in law, 
and reversed the Assistant Collestor’s order. This resulted in the restoration of the Mamlat- 
dar’sorder. On the question whether the finding of the Mamlatdar that the landlord wanted 
possession of the lands for bona fide personal cultivation was conclusive in the case :— 

Held, that as the Assistant Collector in his order failed to consider and record a finding 
on the important question of fact, viz. whether the landlord wanted to recover possession 
of the lands for bona fide personal cultivation, and as the Revenue Tribunal also did not 
remand the matter back to the Assistant Collector for recording a finding on the question 
of faot, the order of the Revenue Tribunal! should be quashed, and so far as this question of 
fact was concerned, the Revenue Tribunal should be directed to send back the case to the 
Assistant Collector for recording a finding on it and for disposal according to law. 

Tanubat Shiva Kirdat v. The Bombay Revenus Tribunal and Dhondht Fakira Mahar 
v. Lavmibai Narhar Joshi’, referred to. 


* Decided, September 23, 1966. Special on July 13, 1954 (Unrep.). 2. a 
Civil Revision Application No. 1567 of 1955. 2 (1955) Spesial divil Application No. 381 
1 (1954) Spscial Civil Application No. 856 1955, decided by Bavgekar and Shah JJ., on 
of 1954, doaided by Qhagla GC. J. and Dizit J., June 2], 1985 (Unrep.). 
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Onn Chayappa (plaintiff) filed an application under s. 34 of the Bombay Tenancy 
and Agricultural Lands Aot, 1948, before the Mamlatdar of Belgaum to recover posse- 
ssion of his lands from his tenants Nagayaa and Gurupaddayya (defendants), on the 
ground that he required the lands bona, fide for personal cultivation. The Mamlat- 
dar found that the defendants were protected tenants of the lands, that proper 
notice terminating the tenancy was given under s. 34 of the Act, that the lands were 
required bona fide for personal cultivation by the plaintiff and that the plaintiff was 
not cultivating fifty acres or more of land at the date of his application. The Mamlat- 
dar ordered the defendants to hand over possession to the plaintiff. The defendants 
appealed to the Assistant Collector. A preliminary point was raised by the defend- 
ants before the Collector that the plaintiff was not entitled to evict them under 
s. 34 of the Act as his name did not appear in the Record of Rights as Kabjedar of the 
lands.. The Collector allowed the appeal on this preliminary point. On appeal by 
the plaintiff to the Bombay Revenue Tribunal, the Tribunal agreed with the finding 
of the Mamlatdar that the plaintiff was the landlord of the lands and set aside the 
order of the Collector and cofirmed the order of the Mamlatdar, observing in its 
order as fotows :— 

“We consider that the view taken by the Assistant Colleotor was not correct. According 
to sec. 135 (7) of the L.R.C. the entries in the Record of Rights are only presumptive evidence 
and are not conclusive proof. They only shift the burden of proof and oan be rebutted by pro- 
duoing sufficient evidence. In this case the admissions made by the Opponents sufficiently 
rebutted the presumption created by the Record of Rights.” 


The defendants applied to the High Court under arts. 226 and 227 of the Constitu- 
tion. of India inter alia for a declaration that the order passed by the Tribunal was 
illegal and not binding on them and for restoration of the order passed by the 
Collector. 


The application was heard. 


H. B. Datar, for the petitioner. 
K. G. Datar, for opponent No 1. 


Vyas J. A short point which has arisen in this application, which is filed by the 
tenants under arts. 226 and 227 of the Constitution of India, may be stated in this 
way. ‘There is an application filed by a landlord under s. 34 of the Bombay Tenancy 
and Agricultural Lands Act, 1948, before a Mamlatdar for recovering possession of his 
lands from his tenant for bona fide personal cultivation. The Mamlatdar considered 
certain questions of fact, including a question whether the landlord required posses- 
sion of his lands for bona fide personal cultivation, and came to the conclusion 
that the landlord wanted possession ‘of the lands for bona fide personal 
cultivation and ordered the tenant to hand over possession to him. On the tenant 
appealing to the Assistant Collector, the Assistant Collector disposed of the 
appeal only upon a preliminary point raised by the tenant, viz. whether in view 
of a certain entry in respect of the lands in the record of rights, the respondent 
before him had established that he was a landlord at all. The Assistant Collector 
held that the respondent had failed to establish a relationship of landlord and tenant 
between the parties, that therefore the provisions of the Act did not apply and that 
accordingly the respondent was not entitled to recover possession of the lands from 
the appellant. The landlord went in revision before the Bombay Revenue Tribunal 
and the Tribunal held that the finding of the Assistant Collector that there was no 
relationship of a landlord and tenant between the parties was erroneous in law and 
reversed the Assistant Collector’s order. The effect was that the Mamlatdar’s order 
was restored. Now, the point in these proceedings under arts. 226 and 227 is whether 
the finding of the Mamlatdar that the landlord wanted possession of the lands for 
bona fide personal cultivation is conclusive in this case. 

Upon the application of the landlord before the Mamlatdar, the points which arose 
for the Mamlatdar’s decision were: (1) Whether the present applicants were protected 
tenants of the suit lands; (2) whether proper notice terminating the tenancy was 
given. to them by the Jandlord under s. 34 of the Act; (3) whether the lands were required 
by the landlord for_bona fide personal cultivation and (4) whether the landlord was 
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already cultivating 50 acres or more of land. The Mamlatdar held that the present 
applicants were protected tenants of the suit lands, that proper notice terminating 
their tenancy was given to them under s. 34 of the Act, that the lands were required 
by the landlord for bona fide personal cultivation and that the landlord was cultiva- 
ting less than 50 acres of land at the date ofhis application. The finding with which 
we are at present concerned is regarding the landlord’s claim that he needs to have 
possession. of his lands because he bona fide wants to cultivate them personally. To 
this finding the Assistant Collector paid no attention and gave no consideration 
whatever while deciding the tenant’s appeal. He disposed of the appeal solely upon 
a preliminary point taken by the tenant that his alleged landlord was not really his 
. landlord at all since his name was not shown as a Kabjedar (occupant) of these lands 
in the record of rights, but was shown in the column of ‘other rights’. The Assistant 
Collector upheld that point, did not go into any question of fact and upset the order 
of the Mamlatdar. The aggrieved landlord applied to the Bombay Revenue Tribunal 
in revision, and the Tribunal, in the exercise of its revisional jurisdiction, came to 
the conclusion that the finding of the Assistant Collector, based purely upon an entry 
in the record of rights which had only a presumptive value, was erroneous in law. 
The Tribunal observed that there were ae admissions by the respondent before 
them that he was a protected tenant of these lands and that these admissions were 
sufficient to rebut the presumption arising out of an entry in the record of rights 
under s. 135 (j) of the Land Revenue Code. In view of these admissions, the Tribunal 
held that the applicant before them was the landlord of the respondent and according - 
ly they reversed the Assistant Collector’s order. This r ted in the restoration 
of the Mamlatdar’s order. 


Now, it is clear that under art. 227 every High Court has superintendence over 
all Courts and tribunals throughout the territories in relation to which it exercises 
jurisdiction and in the exercise of this power we have jurisdiction to interfere where 
there is an error apparent on the face of the record. In this case, we are satisfied 
that there is an error apparent on the face of the order of the Revenue Tribunal, 
in that the Revenue Tribunal overlooked an important fact that the finding of the 
Mamlatdar that the lands were required by the Jandlord for bona fide personal culti- 
vation, which was a finding of fact, was not examined and considered and its correct- 
ness was not tested and determined by the Assistant Collector in the appeal which 
was filed before him by the tenant. The Revenue Tribunal failed to consider that the 
effect of merely reversing the decision of the Assistant Collector would be to restore 
the finding of the Mamlatdar on a question of fact without the propriety of the said 
finding having been ascertained bythe Assistant Collector who was a superior fact- 
finding authority. The Assistant Collector adopted a short-cut, and though he, 
being an appellate authority, was a final fact-finding tribunal under the Act, he did 
not apply his mind at all to the material question of fact whether the possession. of 
the lands was required by the respondent before him for bona fide personal cultiva- 
tion. This question of fact went to the very root of the relief asked for by the land- 
lord under s. 84 of the Act, and the decision of the Mamlatdar upon it should not 
have been allowed to remain as the last word on the point. The Assistant Collector, 
apparently in his zest to finish the appeal quickly, evidently forgot that if his view 
that there was no relationship of a landlord and tenant between the parties, which 
was based upon his interpretation of an entry in the record or Tights, was reversed 
by the Revenue Tribunal, the finding of the Mamlatdar that the possession of the 
lands was wanted by the landlord for bona fide personal cultivation would stand 
untested on the record. As a final fact-finding tribunal, he should have taken due 
account of such a situation arising and should not have resorted to a short-cut. 
A short-cut is most undesirable in cases where the dispute between the parties re- 
lates to important rights to property. The result of the error on the part of the 
Revenue Tribunal, which error as I have said is apparent on the face of its order, 
has been that the tenant has been deprived of an opportunity of showing that the 
Mamlatdar’s finding on a question of fact whether the landlord wants to recover 
possession of his lands for bona fide personal cultivation is erroneous. The tenant’s 
contention before the Mamlatdar was that the landlord didenot want possession 
of the lands for bona fide personal cultivation and there is nothing to show that the 
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tenant had given up this contention during his appeal before the Assistant Collector. 
Simply because a point, which the Assistant Collector called a preliminary point, 
. was taken by the tenant, it could not follow that the tenant had abandoned his subs- 
tantial contention upon which he had resisted the landlord’s application for posse- 
ssion, viz. that the possession was not required by the landlord for bona fide personal 
cultivation. There is also nothing to show that before the Revenue Tribunal the 
tenant conceded that the landlord required the lands for bona fide personal cultiva- 
tion. It is true that before the Revenue Tribunal the tenant’s advocate pressed 
certain two contentions which were contentions on points of law. But this would not 
mean that the advocate had expresaly abandoned his client’s (tenant’s) important 
contention on a question of fact. The Revenue Tribunal, not being a fact-finding - 
tribunal, the tenant’s advocate might well have thought that if his submtissions on 
pointseof law were accepted by the Tribunal, the Tribunal would remand the matter 
to the Assistant Collector for final determination of the question of fact whether 
the landlord’s claim that he wanted possession of these lands for personal cultiva- 
tion was a bona fide one. In short, there is nothing to show that either before the 
Assistant Collector or before the Revenue Tribunal the tenant had abandoned his 
contention that the landlord’s demand for possession of the lands for personal cultiva- 
tion was not a bona fide one. It is true that the Revenue Tribunal, not being a 
fact-finding tribunal, could not have decided a question of fact whether the land- 
lord wanted possession of these lands for bona fide personal cultivation or not. If 
the Assistant Collector had considered this question and had given his finding about 
it, then it would not have been open to the Revenue Tribunal to go behind that 
finding of fact and they would have been bound to accept it. As the matters stand, 
however, the Assistant Collector not having gone into the question at all, it was 
necesgary in the ends of justice for the members of the Revenue Tribunal to remand 
the case back to the Assistant Collector for giving a finding on the important question 
of fact regarding the landlord requiring the possession of these lands for bona fide 
personal cultivation and for disposal according to law. 


As there is an error apparent on the face of the Revenue Tribunal’s order and as 
the said error has resulted in the denial of an opportunity to the tenant to show that 
the landlord does not want the possession of these lands for bona fide personal cultiva- 
tion, it is clear that wemust interfere, butthe question is whether weshould remand 
the case to the Revenue Tribunal or to the Assistant Collector. Mr. H. B. Datar 
for the petitioners has invited our attention to a decision of the division bench of 
this Court consisting of the learned Chief Justice and my learned brother in Tanubai 
Shiva Kirdat v. The Bombay Revenue Tribunal’ under arts. 226 and 227 
of the Constitution of India. It was observed by the Court in that case 
that the question as to whether the landlord’s requirements were bona fide 
or not was a question of fact which could only be decided by the fact-finding 
tribunal. The Court said that the Revenue Tribunal was not a fact-finding 
tribunal, its jurisdiction being limited and it being entitled to interfere only 
on questions of law. This view of the Court was based on the provisions of s. 76 
of the Bombay Tenancy and Agricultural Lands Act, 1948, and s. 76 lays down: 

“(I) Notwithstanding anything contained in the Bombay Revenue Tribunal Act, 1939, 
an application for ravision may be made to the Bombay Revenue Tribunal constituted under 
the said Act against any order of the Colleotor on the following grounds only :— 

(a) that the order of the Collector was contrary to law; 

(6) that the Collector failed to determine some material issue of law; or , 

(c) that thərə was a substantial defect in following the procedure provided by this Act, 
whioh has resulted in the miscarriage of justice.” 


It is clear, therefore, that under the law as contained in the Bombay Tenancy and 
Agricultural Lands Act, 1948, the jurisdiction of the Bombay Revenue Tribunal is 
limited and it would be competent to the Revenue Tribunal to interfere with the 
orders passed by the subordinate tribunals only if the said orders were contrary to 
Jaw or showed that some material issues of law had not been determined, or if the 
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orders disclosed that there was a substantial defect in following the procedure laid 
down under the Act, which defect had resulted in the miscarriage of justice. The 
Court directed in that case that the case be remanded to the Collector with a 
direction that he should decide whether the requirements of the landlords were 
bona fide as required by s. 34 of the Act. 


Mr. K. G. Datar appearing for the landlord has invited our attention to another 
decision of a division bench of this Court in Dhkondht Fakira Mahar v. Laxmtbat Narhar 
Joshi. It was observed in that case that upon the facts which were proved and 
were set out by the Tribunal in their order, the inference as to the bona fides or other- 
wise of the requirement of the landlord would be an inference on a question of fact 
and not on a question of law and that accordingly the Tribunal would have no juris- 
diction to interfere with the conclusion of the Prant Officer in that behalf. The 
Court quashed the order passed by the Revenue Tribunal and directed that th® pro- 
ceedings be sent back to the Tribunal with a direction under art. 227 of the Constitu- 
tion that the Tribunal should proceed to hear and dispose of the revision application 
of the landlord according to law. The position, therefore, to which we are driven 
in this case is that as the Assistant Collector in his order failed to consider, and record 
a finding on, an important question of fact, viz. whether the landlord wanted to 
recover possession of the lands for bona fide personal cultivation, and as the Revenue 
Trib also did not remand the matter back to the Assistant Collector for record- 
ing a finding on the abovementioned question of fact, we are of the opinion that the 
order of the Revenue Tribunal cannot be sustained and must be quashed. In the 
light ofthe decisions of this Court in Tanubai Shiva Ktrdat v. The Bombay Revenue 
Tribunal and Dhondhi Fakira Mahar v. Lazmibai Narhar Joshi we direct that the 
matter be sent back to the Revenue Tribunal with a direction that,if there is any 
point of law left to be decided in this matter, the Revenue Tribunal should decide 
that point of law, and so far as the question of fact, viz. whether the landlord wants 
to recover possession of the lands for bona fide personal cultivation is concerned, the 
Revenue Tribunal will send back the case to the Assistant Collector for recording a 
finding on this issue and for disposal according to law. 


Mr. H. B. Datar for the petitioners has contended before us that we should also 
give a direction to the Revenue Tribunal that the matter must be sent back by them 
to the Assistant Collector for consideration of the question whether in respect of S. 
No. 518 the petitioners are ordinary tenants or protected tenants and whether the 
effect of the order of the Revenue Tribunal, by which order the order of the Mamlatdar 
is restored, is that the landlord would be entitled to recover possession of only 2 
acres 14 gunthas, or 4 acres 28 gunthas, out of S. No.515. Mr. H. B. Datar submits 
that, according to the order of the Mamlatdar, the landlord is entitled to recover 
possession of only 2 acres 14 gunthas out of S.No. 515 and not 4 acres 28 gunthas. 
Now, in the first place, there is nothing to show on the record that the petitioners 
are in possession of 4 acres 28 gunthas of land out of S.No. 515. Therefore, we are 
unable to accept Mr. H. B. Datar’s contention that the effect of the order of the 
Mamlatdar, which is restored by the order of the Revenue Tribunal, is that the land- 
lord will recover possession only of 2 acres 14 gunthas and not of 4 acres 28 gunthas 
out of 8.No.515. So faras theother question raised by Mr. H.B. Datar for the peti- 
tioners, viz. that the petitioners are only ordinary tenants as opposed to protected 
tenants of S. No. 518, is concerned, it would appear that such a contention was not 
raised even before the Mamlatdar. It cannot now be permitted to be raised. There- 
fore, we do not propose to direct the Revenue Tribunal that the case should be 
sent back to the Assistant Collector for considering any such questions, as to whether 
the petitioners are statutory tenants or not in respect of S. No. 518 or whether the 
effect of the order of the Revenue Tribunal is that the landlord will obtain possession 
of only 2 acres 14 gunthas and not 4 acres 28 gunthas out of S. No.515. The only 
order which we do pass is that the Bombay Revenue Tribunal will consider if there 
is any point of law involved in this case which is raised by the parties and is still 
left undecided and will decide that point itself, and so far as the question of fact 


1 (1955) Special Civil Application No. 381 on June 21, 1955 (Unrep.). 
of 1955, decided by Bavdekar and Shah JJ., 
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regarding the.landlord wanting possession of the lands for his bona fide personal culti- 
vation or otherwise is concerned, the Revenue Tribunal will send back the case tothe 
Assistant Collector for recording a finding thereon and thereafter for disposal accord- 
ing to law. 


We make no order as to costs, 
Order accordingly. 


Before Mr. Justice Dixit and Mr. Justice Vyas. 
MRS. SANTAN FERNANDES v. B. P. (INDIA), LTD., BOMBAY.* 


Workmen's Compensation Act (VIII of 1923), Sec. 3—Scullion on ship, as part of his duty, required 
to move suddenly from low temperature of cold storage room to high temperature of kttchen— 
Nature of hts employment not exposing him directly to rays of sun but to atmospheric temperature 
of 101° F—Death of such person from heat stroke when doing his duty— Whether legal inference 
can be grawn that nature of such employment a proximate cause of the heat stroke resulting in 
person’s death. 

If an employee works under cover, if the nature of hisemployment does not expose him 
directly to the rays of the sun, if the atmospheric temperature is 101° F but the nature 
of the employment as a scullion requires the employee to move suddenly from the low tempera- 
ture of a cold storage room to the atmospherio temperature of 101° F and even higher tem- 
perature of a kitchen, and if, while doing that duty, he suffers from heat stroke and dies, 
a legal inference can be drawn that the accident arose out of his employment and was not 
due to the general weather conditions to which not only the employee, but all others in the 
same place were subject. 

Thom or Simpson v. Sinclatr1, Bhagubat v. Central Railway? and Bombay Port Trust 
v. Yamunabat?, followed. 


Onze Joaquim Fernandes, who was the son of Mrs. Santana Fernandes (applicant), 
was employed as a scullion by B. P. (India) Ltd. (opposite party) on the S. §. 
British Chemist. His duties were to wash dishes, utensils and crockery; to convey 
food from the kitchen to the pantry and to assist in serving morning tea to the 
officers in their cabins. On July 28, 1953, when the ship was near Bahrein, at the 
entrance of the Persian Gulf, Joaquim suffered froma heat stroke and died the same 
day. The maximum temperature that day was 101° F. The applicant on May 12, 
1954, applied to the Commissioner for Workmen’s Compensation for payment of 
compensation of Rs. 3,500 in respect of the death of her son, alleging that the heat 
stroke which resulted in the death of her son occurred when the deceased was 
in the course of employment of the opposite party and that, therefore, the opposite 
party was liable to compensation. The opposite party contended that the deceased 
had died of a natural cause viz. a heat stroke, that the heat stroke was merely a 
consequence of the severity of the weather, that the deceased was not specially affected 
by the severity of the weather by reason of his employment, that his work did not 
in any way contribute to his death and that, therefore, the deceased had not died 
of injury by accident arising out of and in the course of his employment, and hence 
the opposite party were not liable to pay compensation to the applicant. The 
Commissioner dismissed the application observing as follows :— 

“No evidence has been led on behalf of the applicant to prove that the work of the deceased 
exposed him to special risk by heat-stroke. On the contrary, the evidence on record is that the 
deceased had always to work under cover. The deceased was not exposed either to the rays of 
the sun or to the heat of the engine-room or of the kitchen. The character of the deceased's 
employment was not such as to create or intensify the risks that arise from extra-ordinary natural 
causes and, therefore, it cannot be said that the deceased died ofinjury by accident. The character 
of tha employment of the deceased as a soullion cannot be said to have created or intensifled the 
risk that arose from natural causes, so as to’expose him tosome peculiar or extra-ordinary danger 
and, therefore, it cannot be said that the deceased died of injury by accident. I hold that the 


* Decidsd, September 27, 1955. First 892 o of 1954. 
Appeal No. 94 of 1955, from the decision of C. P. I {1917] A. C. 127. 
Fernandes, Commissioamer for Workmen’s Com- 2 (1954) 56 Bom. L. R. 509. 
pensation, at Bombay, in Application No. 3 (1951) 54 Bom. L. R. 421. 
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the death of the deceased was not due to injury by accident arising out of and in the course of 
his employment. No compensation is, therefore, payable and the application will, therefore, be 
dismissed,” 


The applicant appealed to the High Court. 


B. K. Hirani, for A. G. Makhijant, for the appellant. 
A. O. Beynon, instructed by Little & Co., for the respondents. 


Vyas J. This is an appeal by the original applicant, and it raises a point of law 
whether the accident which resulted in the death of the applicant’s son who was 
a scullion on a ship arose in the course of, and out of, his employment with the oppo- 
site party. Can a legal inference be drawn from the nature of the deceased’s employ- 
ment that the said employment was a proximate cause of a heat stroke from which 
he suffered and on account of which he lost his life? If an employee works under 
cover, if the nature of his employment does not expose him directly to the rays of 
the sun, if the atmospheric temperature is 101 but the nature of the employment as 
a scullion requires the employee to move suddenly from the low temperature of a 
cold storage room to the atmospheric temperature of 101 and even high®r tempera- 
ture of a kitchen and if, while doing that duty, he suffers from heat stroke and dies, 
is a legal inference permissible that the accident arose out of his employment and was 
not due to the general weather conditions to which not only the employee, but all 
others in the same place were subject? These are questions which we have to answer 
in this case. 

The facts which have given rise to this appeal may now be stated. The applica- 
tion has been made to recover a sum of Rs. 3,500 from the opposite party B. P. 
(India) Ltd. as compensation in respect of the death of the applicant’s son Joaquim 
Fernandes. Joaquim Fernandes was in the employment of the opposite party as 
a scullion on the S. S. British Ohemist. His duties were (1) to wash the dishes, utensils 
and crockery; (2) to convey food from the kitchen to the pantry and (3) to assist in 
serving morning tea to the officers in their cabins.’ While he was performing those 
duties on July 28, 1953, when the ship was near Bahrein, he suffered from a 
heat stroke and collapsed. He went into coma. His temperature rose to 110 
degrees. He was removed to the ice room, artificial respiration was resorted to, 
but he died. The applicant’s contention is that the mishap of the heat stroke which 
resulted in the death of her son occurred when the deceased was in the course of employ- 
ment of the opposite party and it arose out of the said employment and that, there- 
fore, the opposite party is liable to pay compensation. In the written statement 
filed by the opposite party, the opposite party has denied that the accident arose 
out of and in the course of the employment of the deceased. According to the 
opposite party, the deceased died of a natural cause, viz. a heat stroke. The opposite 
party contends that the heat stroke was merely a consequence of the severity of 
the weather, that the deceased was not specially affected by the severity of the 
weather by reason of his employment and that his work did not in any manner 
contribute to his death. Accordingly, the opposite party submits that it is not liable 
to pay compensation to the applicant. 

The learned Commissioner for Workmen’s Compensation observed in the course 
of his order that no evidence was led on behalf of the applicant to show that the 
work of the deceased exposed him to special risk of heat stroke. The learned 
Commissioner said that the deceased scullion had to work under cover, that he was 
not exposed to the rays of the sun or the heat of the engine room or the heat of the 
kitchen and that the character of his employment “was not such as to create or 
intensify the risks that arise from extraordinary natural causes.” The learned 
Commissioner came to the conclusion that the employment of the deceased did not 
expose him “to some peculiar or extraordinary danger” and therefore it could not 
be said that he died of an injury by accident. In his view, “the death of the deceased. 
was not due to injury by accident arising out of and in the course of his employment.” 
ered he dismissed the application. From that order, the applicant has 
appealed. 

Mr. Beynon for the opposite party opposes the appeal and contends that the atmos- 
pheric temperature on that day was 101 degrees which could not be called a high 
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temperature, that the duties of the deceased involved only occasional visits to the 
kitchen, that during those visits he did not have to stay long in the kitchen and that 
in these circumstances it could not be said that the deceased was exposed to any 
peril in the course of his employment, as a result of which he suffered from heat 
stroke and died. According to Mr. Beynon, the heat stroke from which the deceased 
suffered might have been the result of the general weather conditions to which every- 
body on the ship was subject alike. NES: 

Mr. Beynon forgets that, though the atmospheric temperature of 101° may not 
normally be called a high temperature, it would still be a high temperature as con- 
trasted with the temperature of the cold storage room or the ice room where the 
temperature would be very low. Mr. Beynon overlooks the fact that in the course 
of his employment and as a matter of his duty the deceased had to move from the 
atmospheric temperature of 101 degrees to the low temperature of the ice room 
and thence again to the temperature of the kitchen which must be even higher 
than 101 degrees and was accordingly subjected to the peril of sudden exposure 
to high temperature, notwithstanding the fact that he moved under cover and did 
not have & expose himself directly tothe rays ofthe sun. In our opinion, Mr. Bey- 
non has not sufficiently assessed the importance of the fact that, although the weather 
conditions were the same for everybody on the ship and although there was nothing 
to show that the deceased suffered from any physical peculiarity or disability or 
from any organio infirmity, he alone suffered from heat stroke, a circumstance prima 
facie suggestive ofthe probability that unless the deceased was exposed tosome special 
peril arising out of his employment. he would not have suffered from a heat stroke. 

On that day, there were 9 officers and 47 crew on the ship. Thus, 56 persons were 
having their meals on the ship and the food for them would normally consist of 
articles cold and hot. The cold things, such as meat, fish, eggs, butter etc. would 
be kept in the ice room and would be conveyed from that room to the kitchen or the 

try by a scullion. The deceased was the only scullion on the ship on that day 
(July 28, 1953). Mr. Brown, the Shipping Assistant who has given evidence in this 
case, has stated that a scullion has to go to the ice room “to take meat etc. from the 
ice room to the kitchen.” The hot food would be in the kitchen and had to be taken 
from the kitchen to the pantry some 15 minutes before the meal time. This was 
also the work of the deceased. It is futile to suggest that while fetching the food 
from the kitchen to the pantry, the scullion would be in the kitchen for a few seconds 
only and that he would hop into and out ofthe kitchen, carrying thefood with him. 
Such a suggestion is impossible and impracticable. We must understand the realities 
of the situation. After the scullion goes into the kitchen, the cook would naturally 
take some time to keep the various articles of food in plates and dishes and then 
only the scullion would collect the plates and dishes and carry them to the pantry. 
All this cannot be done in a few seconds by hopping in and out between the kitchen 
and the pantry. Looking to the number of people (they were 66) who were to have 
their meal and considering the quantity of food which would have to be conveyed 
from the ice room to the kitchen or the pantry and from the kitchen to the pantry, 
it is only reasonable to assume that more visits than one were necessary to be paid 
by the deceased to the ice room, the kitchen and the pantry for conveying the food 
to the pantry. In our opinion, as the deceased was the only scullion on the ship 
and as there were as many as 56 people for whom food had to be brought to the pantry, 
the deceased must have made several trips, forward and backward, between the 
ice room, the kitchen and the pantry and was thus subjected to the risk of sudden 
exposure to great variations in temperature, including a variation from a very low 
temperature of the ice room to a high temperature of the kitchen. Even after the 
meal was finished, the food which was to be preserved for use at a subsequent meal 
had to be kept in the cold storage and for that purpose also the deceased must have 
repeated his trips between the kitchen, the pantry and the ice room, again exposing 
himself to the risk of suddenly moving into a high temperature area from a low 
temperature area. 

In Thom or Simpson v. Sinclair! Lord Shaw observed (p. 142) : 

‘ @ 


1 [1917] A. C. 127. 


L 
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‘*...my view of thestatute is that the expression ‘arising out of the employment’ is not confined 
to the mere ‘nature of the employment.’ The expression, in my opinion, applies to the employ- 
ment as such- to its nature, its conditions, its obligations, anditsincidents. If by reason of any 
of these the workman is brought within the zone of special danger and so injured or killed, it 
appears to me that the broad words of the statute ‘arising out of the employment’ apply. If 
the peril which he encountered was not added peril produced by the workman himself, as in the 
oases of Plumb v. Golden Flour Mills Company, Limited! and Barnes v. Nunnery Colliery Company, 
Limited’ in this House, then a case for compensation under the statute appears to arise,” 


In the present case, it was an incident of th- employment of the deceased and it was 
one of the obligations of that employmens that, in the discharge of his duties as 
scullion, he had to keep on visiting the ice room, the kitchen and the pantry for tak- 
ing the cold stuff from the cold storage to the kitchen or the pantry and the hot 
things from the kitchen to the pantry. At the conclusion of the meal, he had again 
to alternate his visits between the kitchen and the cold room for keeping in the cold 
storage the food which had been left over and had to be preserved for a subsequent 
meal. In our view, by reason of these obligations and conditions of his employment 
to which the deceased was subject in the course of discharging his duties, he was 
‘ brought within the zone of a special danger, viz. exposure to sudden heat after 

ing been in a low temperature area in the ice room. There is nothing to show 
that to the abovementioned peril, which the deceased had to encounter in the course 
of, and as arising out of, his employment, he had added any peril by his own conduct. 
That being so, in the light of the observations of Lord Shaw in the abovementioned 
case, this would be an eminently fit case where compensation should be paid to the 
applicant by the opposite party. 

In Bhagubai v. Central Railway? which was a case decided by a division bench 
of this Court consisting of the ]oarned Chief Justice and my learned brother, it was 
held that there must be a causal connection between the accident and the employ- 
ment of the deceased in order that the Court could say that the accident arose out 
of the said employment. It was pointed out by the Court that, if the employee 
in the course of his employment had to be in a particular place and had to face a peril 
by reason of his being in that place and if the accident was caused by reason of that 
peril which he had to face, then a causal connection was established between the 
accident and the employment, and the mere fact that the employee shared that 
peril with other members of the public was an irrelevant consideration. On the 
record before us, we are satisfied that the deceased scullion, by reason of his having 
to be on the move between the ice room, the kitchen and the pantry, had to face a 
peril, viz. an exposure to a sudden and great variation from low temperature to high 
temperature, and accordingly a causal connection was established between the heat 
stroke from which he suffered and the incidents and obligations of the employment 
to which he was subject. Thus, this case is fully governed by the principles laid 
down by this Court in Bhagubat v. Central Railway. 

In Halsbury’s Laws of England, 2nd edn., Vol. XXXIV, p. 837, para. 1170, the 
learned author has said that where the injury is directly due to a locality risk, the 
fact that the risk itself arose from the operation of a natural force is immaterial 
and it is not necessary to prove special exposure to such risks. ‘These observations 
of the learned author would aptly apply to the facts of the present case. The risk 
which the scullion had to encounter in the course of his employment, viz. the risk 
of exposure to a sudden variation in temperature from a low temperature to a high , 
temperature by reason of his having to move from a low temperature area to a high 
temperature area, could be appropriately termed ‘a locality risk’, and the fact that 
the risk itself might to a certain extent have arisen from the operation of a natural 
force, viz. the atmospheric temperature of 101° on that date, would be immaterial. 
It would also be unnecessary to prove special exposure to such risks. 

In Bombay Port Trust v. Yamunabat‘, a decision to which my learned brother 
was a party, a workman who was employed as & carpenter in a workshop along with 
other workmen was killed as a result of injuries sustained by him by the explosion 
of a bomb which was placed by an unknown person near the place where the workman 


1 [1914] A.C. 62- 8 (1954) 56 Bom. L. Re609. 
2 [1919] A.O. 44. 4 (1951) 64 Bom. L. R. 421. 
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was doing his work. In a claim for compensation under the Workmen’s Compensa- 
tion Act, & question arose whether the personal injuries which were caused to the 
workman were caused by an accident arising out of his employment. It was held 
that the workman had received personal injuries as a result of an accident arising 
out of his exnployment. My learned brother, who delivered the judgment of the 
Court in that case, observed (p. 425) : = 

“if a claim to compensation can be sustained upon the basis of the fall of a roof, which 
was the result of the fall of a neighbour’s wall, I do not see why, in principle, a claim to compensa- 
tion cannot be sustained in a case, where a workman was admittedly working at a time and place, 
when as a result of an explosion of a bomb, which was near the table which was assigned to him, 
the workman received injuries, as a result of which he died.” 


In the abovementioned case, a bomb was not expected to have any connection with 
_ the ordinary course of the employee’s employment. Some unknown person had 
placed it and the deceased employee was not responsible for it in any manner. He 
was working in the neighbourhood of that place when the bomb suddenly exploded. 
It was as a result of that explosion, which was entirely unforeseen, that the employee 
sustained Sinjuries and died. If, even in those circumstances, the accident could 
be held to have arisen in the course of and out of the workman’s employment, it is 
difficult to understand why in the present case, where the deceased scullion was 
working at the time and the place when and where he suffered from an accident 
of a heat stroke, it could not be said that the accident occurred in the course of, 
and arose out of, his employment. 


The learned Commissioner seems to have relied considerably on the fact that the 
deceased was not exposed directly to the rays of the sun or to the heat of the kitchen. 
It is however to be remembered that in such cases a direct exposure to the rays of 
the sun is not necessary. Glaister in his Medical Jurisprudence and Toxicology, 
9th edn., at p. 233, has observed : 

“Morton has suggested that there is no hard-and-fast line between severe heat exhaustion and 
heat stroke...these conditions will be described under one heading...it is advisable to adopt 
oaly one term, heat hyperpyrexia. This condition is prone to develop in those who have 
work in abnormally high temperatures, for example, stokers and engineers and, contrary to past 
belief, neither +s exposure to sunlight nor the presence of humidity in the atmosphere necessary.” 


According to the learned author, therefore, in order that a person may suffer from 
heat exhaustion or heat stroke, it is not necessary that he must have been subjected 
to an exposure to sun light. Modi also in his Medical Jurisprudence and 
Toxicology, llth edn., at p. 181, while dealing writh heat exhaustion, heat 
hyperpyrexia (heat stroke or sun stroke) and heat cramps, has observed that 
exposure to the direct rays of the sun is not necessary and that an individual 
may be affected while working in a closed, hot, and badly ventilated room or factory. 
In this particular case, it is to be remembered that under the conditions under which 
the deceased scullion was working, he was exposed tothe risk of subjecting himself 
to a high temperature, for the kitchen temperature was undoubtedly a high tempera- 
ture as contrasted with the temperature of the ice room. Even the atmospheric 
temperature of 101° would be a high temperature as compared to the low temperature 
of the cold storage room; and if a person has to move frequently between the ice 
room, the kitchen and the pantry, he would run the risk of an exposure to a high 
temperature. In this connection,it may be pertinent to turn once again to Glaister’s 
Medical Jurisprudence and Toxicology, where on p. 234, the learned author has 
referred to 109 cases having suffered from the effects of heat stroke. The learned 
author has pointed out that in none of those 109 cases was the history of excessive 
exposure to sun elicited. The point is that it is not necessary in a case of this kind to 
prove that the individual concerned was subjected to an excessive exposure to sun. 


Mr. Beynon has contended that, since the ice treatment was resorted to for reduc- 
ing the temperature of the deceased (his body was placed upon a slab of ice), the 
visits which the deceased had to pay to the ice room and thence to the kitchen and 
the pantry could not have contributed to a heat stroke. This is an extraordinary 
and patently unsoynd contention. If a person, who has suffered from a heat stroke 
by reason of an exposure to high temperature, is put upon a slab of ice for reducing 
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his temperature, it could not be said that the heat stroke had not resulted from a 
high temperature. 


In the result, we are unable to confirm the order passed by the learned Commis- 
sioner for Workmen’s Compensation. This is a case in which the applicant has 
made out her contention that the accident, from which her son suffered, occurred 
in the course of his employment and arose out of his employment with the opposite 
party. So far as the quantum of compensation is concerned, there is no dispute 
about it. Accordingly, the appeal is allowed; the order passed by the Commissioner 
for Workmen’s Compensation is reversed; and we direct that the opposite party 
B. P. (India) Ltd. shall pay to the applicant a sum of Rs. 3,500 by way of compensa- 
tion. The opposite party will bear its own costs as also the applicant’s costs in 
both the Courts. 

Appeal allowed. . 


Before Mr. Justices Gajendragadkar. i 


SHIVRAM GOVIND DARSHANE v. VISWANATH GOVIND DARSHANE?. 


Indian Contract Act (IX of 1872), Secs. 23,218—Oriminal prosecution against accused withdrawn 
on accused agresing to compensate plaintiffs and defendant for destruction of their family pro- 
perty by accused—Defendant receiving from accused amount tn lieu of compensation for loss 
of property—Sutt by plaintiffs against defendant to recover thetr proportionate share tn amount— 
Whether defendant can plead bar under s. 23. 

A family house belonging to the plaintiffs and the defendant was burnt down by the 
accused. Criminal prosecution was started against the accused but the prosecution was 
withdrawn on the accused agreeing to compensate the plaintiffs and the defendant for the 
loss of their property. Under this arrangement the defendant received a certain amount 
in lieu of compensation for the destruction of the family house. In a suit by the plaintiffs 
against the defendant to recover from him their proportionate share in the amount, the 
defendant contended that the contract which brought him the amount was an illegal contract 
and, therefore, the plaintifts were not entitled to receive any share under this illegal contract:— 

Held, that the plaintiffs were not seeking to enforce the original contract which was illegal 
under s. 23 of the Indian Contract Act, 1872, but they were calling upon the defendant 
to render an account for the amount received by him, for and on behalf of the plaintiffs 
under s. 218 of the Indian Contract Aot, and, therefore, the plaintiffs’ claim to recover their 
proportionate share in the amount received by the defendant should be allowed. 

Bhola Nath v. Mul Chand', Palamtyappa Chettiar v. Chockalingam Ohetttar® and Nagendrabala 
Dassi v. Guru Doyal Mukerji, agreed with. . 

Sykes v. Beadont and Sayamma v. Punamchand Ratchand', referred to. 
During the disturbances which followed the assassination of Mahatma Gandhi, 

a family house at Atpadi in the former AundhState, which belonged to four brothers, 

Shivram, Gangadhar, Anant and Vishwanath, who formed a joint Hindu family, was 

burnt down in 1948. Prosecution was commenced by the police against 108 persons 

who were alleged to have burnt this house and other property at Atpadi. With a 

view to ensure peace and harmony between the accused and the complainants 

whose property was burnt down and looted, it was settled that each accused should 
pay Rs. 100 as compensation and that on such payment the prosecution would be 
withdrawn against him. The accused collected Rs. 10,800 and the amount was 

distributed amongst the complainants. Vishwanath (defendent) received Rs. 600 

in respect of the family house which was destroyed in 1948, but the amount was 

received by him after the family separated in 1049. 

Shivram and his two brothers, Gangadhar and Anant, (plaintiffs), filed the present 
suit against the defendant for Rs. 450, being their proportionate share in the amount 
of Rs. 600, as money had and received by the defendant for plaintiffs’ use. The 


* Decided, September 28,1955. Civil Revision 2 (1920) I. L. R. 44 Mad. 334. 
Application No. 267 of 1954, from the decision 3 (1903) I. L. R. 80 Cal. 1011. 
of R. Q. Paranjpe, Civil Judge, Junior Division, 4 (1879) 11 Ch. D. 170. 

Vita, in Small Cause Suit No. 64 of 1952. 5 (1983) I. L. R. 57 gBom. 678, 
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trial Judge held that the defendant had received Rs. 600 in pursuance of the agree- 
ment between the accused and the complainants, but that as the contract which 
brought the defendant Rs. 600 was an illegal contract, the plaintiffs were not entitled 
to receive any share under the illegal contract and dismissed the suit, observing 
as follows :— 

“I already held that 108 accused persons paid Rs. 10,800 as compensation for being distributed 
among the sufferers. This was clearly a consideration for abandonment or withdrawal of the 
criminal proceedings by making application to the District Magistrate. The agreement stifled 
prosecution of the accused for a very serious non-compoundable offence of arson and looting. 
Eventually the prosecution was withdrawn. Such an agreemert is forbidden by law and it is 
also opposed to public policy. No action, therefore, lies to recover portion of the amount received 
by defendant under this agreement which was void under s. 23 of the Contract Act. (See 
Sayayıma v. Punamchand, 57 Bom. 678; Banu Mal v. Ratan Deo, 58 All, 180.)” 

The plaintiffs applied in revision to the High Court. 
The application was heard. 


V. V.eAlbal, for the petitioners. 
V. 8. Desai, for the opponent. 


GAaJENDBAGADKAR J. This revisional application raises a short and interesting 
question of law under s. 23 read with s. 218 of the Indian Contract Act. The unfortu- 
nate incidents that followed the assassination of Gandhiji are ultimately the basis 
of the present suit. In 1949 the family house of the parties was burnt down. As 
a result, criminal prosecution was started against 108 accused persons. The leaders 
of the village thought that, in order to restore peace and harmony amongst the 
communities and destroy the feeling of distrust and enmity which had spread in the 
village, it would be desirable to see if the prosecution against the said 108 persons 
could be withdrawn on the said persons agreeing to compensate the victims for the 
loss of property. The efforts made by the village elders succeeded and it appears 
that Rs. 10,800 were contributed by the 108 accused persons and the amount was 
distributed amongst the victims according to the terms agreed upon between the 
parties and sanctioned by the elders. Under this arrangement, the opponent received 
Rs. 600 and the plaintiffs’ case in the Court below was that, since this amount had 
been paid to the opponent by way of compensation for the loss suffered by the 
opponent and the plaintiffs together by the destruction of their joint family property, 
they were entitled to receive a proportionate share in the said amount of Rs. 600. 
The house was destroyed in 1948 when the family was joint, but the amount was 
received by the defendant after the family separated in 1949. The defendant denied 
that he had received any amount, but the learned Judge has disbelieved his state- 
ment and has found that Rs. 600 were received by the defendant in pursuance 
of the agreement to which I have already referred. The defendant also pleaded 
that the contract which brought him Rs. 600 was an illegal contract and he, 
therefore, pleaded that the plaintiffs were not entitled to receive any share under 
this illegal contract. This plea was upheld by the learned Judge. In the result, 
the plaintiffs’ suit has been dismissed. 

Mr. Albal for the petitioners contends that the learned Judge wasin error in holding 
that the provisions contained in s. 23 of the Contract Act constituted a bar against 
the plaintiffs’ claim. It is true that contracts whose consideration is unlawful or 
illegal cannot be enforced at law; it is also common ground that the consideration 
for the payment of Rs. 10,800 was the promise that efforts would be made by the 
victims to withdraw the criminal prosecutions; and since the promise to withdraw 
the criminal prosecutions was the consideration for the payment of Rs. 10,800, 
the consideration was clearly unlawful, vide Sayamma v. Punamchand Raichand.} 
If the consideration was unlawful, the contract cannot be enforced in a Court of 
law. This position is not disputed by Mr. Albal. He, however, contends that in 
the present suit the plaintiffs do not seek to enforce the said unlawful contract, but 
they claim to recover their share of the amount which had already been received 
by the defendant as their agent, and in such a case the bar under s. 23 cannot be 


1 (1933) I. L. R. 57 Bom. 678, s. o. 35 Bom.L. R. 850. 
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pleaded, but on the other hand the obligation of the agent under s. 218 of the Contract 
Act should be enforced. Now, s. 218 of the Contract Act provides that it is the agent’s 
duty to pay to the principal all sums received on his account. At the time when 
the amount of Rs. 600 was received by the defendant, it was received by him in 
lieu of compensation for the destruction of the family house. In other words, the 
amount was determined pro-rata by reference to the value of the properties destroyed 
and itwas compensation paid to the owners of the property for the loss suffered by them 
by the destruction of their property. Tf that bethe true position of the circumstances 
under which Rs. 600 were paid to the defendant, there can be little doubt that the 
defendant received this amount in lieu of compensation for the destruction of the 
wada. That means that the amount was paid to the defendant, not only for himself, 
but for the plaintifis who were entitled to the wada, and in that sense, in receiving 
the amount which fell to the share of the plaintifts for the wada, thedefendant was 
acting as their agent. Surely, if the defendant has received Rs. 600, may be under 
an illegal contract, he cannot be permitted to retain that amount and resist a claim 
from the plaintiffs. The claim against the defendant is not based on the illegal 
contract. The illegal contract has already been acted upon and Rs. 600 have been 
paid to the defendant. The retention by the detendant of this amount of Rs. 600 
cannot be justified by taking recourse to the provisions of s. 23 of the Contract Act. 
The dispute between the parties must,in my judgment, be decided in the light of the 
agent’s obligation to render account to his principal and to deliver to the principal 
the amount received by him for and on behalf of the prinicpal. The true legal 
position in this matter appears to be that the plaintiffs are not seeking to enforce the 
original contract which is illegal under s. 23 of the Indian Contract Act, but they 
are calling upon the defendant to render an account for the amount received by 
him for and on behalf of the plaintiffs under s. 218 of the Indian Contract 
Act. The suit is not for enforcement of an illegal contract, nor for damages for 
breach of it, but it is to divide the benefit which has already been received by the 
defendant for and on behalf of the plaintiffs under a contract which was illegal. It 
is indeed fortunate that a dishonest plea made by a person like the defendant, who 
has received. benefit under an illegal contract on behalf of others, can be successfully 
repelled under the provisions of s. 218 of the Indian Contract Act. Therefore,in 
my opinion, the learned trial Judge was in error in holding that the claim made by 
the mee was contrary to the provisions of s. 23 and that it sought to enforce 
an illegal contract. 

The point raised before me in the present revisional application does not appear 
to have been considered in reported judgments of this Court. It has, however, been 
considered. by the Allahabad, Madras and Calcutta High Courts and their decisions 
are all in favour of the contention raised by Mr. Albal (vide Bhola Nath v. Mul Chand’, 
Palaniyappa Chettiar v. Chockalingam Chettiar? and Nagendrabala Dassi v. Guru 
Doyal Mukerji3). The observations made by the Master of the Rolls in Sykes v. 
Beadon*, may, in this connection, be cited. 

‘*.,.in oases where the contract is actually atan end, or is put an end to” observed the Master 
of the Rolls, ‘‘the court will interfere to prevent those who have, under the illegal contract, ob- 
tained money belonging to other persons on the representation that the contract was legal, from 
keeping that money.” (p. 193) 

Thus the concensus of judicial opinion in reported judgments appears to be in favour 
of the view which I have taken in this case. 

In the result, the revisional application must be allowed, the order passed by the 
learned trial Judge must be set aside and the plaintiffs’ claim to the extent of 
Rs. 450 must be decreed with costs throughout. 


Application allowed. 
1 (1908) I. L. R. 25 All. 639. 3 (1903) I. L. R. 30 @al. 1011. 
2 (1920) I. L. R. 44. Mad. 334. 4 (1879) 11 Ch. D. 170. 
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CRIMINAL APPELLATE. 





Before Mr. Justice Shah and Mr. Justice Vyas. 
STATE v. DATTATRAYA TULSHIRAM BHUJBAL.* 


Oriminal Procedure Code (Act V of 1898), Sec. 549—Indian Penal C.de (Act XLV of 1860), Sec. 
366—Oriminal Courts and Oourt-martial (Adjustment of Jurisdiction) Rules, 1952, Rules 3, 
4—Indian Navy (Discipline) Act (XXXIV of 1934), Secs. 43,45,46—Accused serving as naval 
rating in Indian Navy prosecuted for offence under s. 366, I.P.C. alleged to have been committed 
when acoused on leave of absence—Oommitting Magistrate directing acoused to be tried by Sessions 
Court under s. 366—Whether Magistrate has jurisdiction to pass order of commitmeni—Act, 
disorder or neglect whether may be regarded as prejudtotal to good order and naval disciplines 
within 8. 48 of Act XXXIV of 1934 when act done by person not on active duly. 


The accused, a naval rating, who was serving in the Indian Navy, was prosecuted for an 
offence under s. 366 of the Indian Penal Code, 1860, alleged to have been committed by 
him wh#le he was on leave of absence. The trial Magistrate held that there was prima facie 
evidence against the accused and directed that the accused be committed to the Court of 
Seasion to stand his trial on the charge under s. 366 of the Code. The Sessions Judge made 
a reference to the High Court for quashing the order of commitment made by the trial Magis- 
trate, as, in his opinion, the committing Magistrate in making the order had ignored the 
provisions of s. 649 of the Criminal Procedure Code, 1898, and the rules framed thereunder, 
inasmuch as, before committing the acoused to the Court of Session, he had failed to intimate 
the Commanding Officer about the proceedings against the acoused :— 

Held, that the offence not having been committed at a place specified in the first part of s. 46 
of the Indian Navy (Discipline) Act, 1934, and the offence not falling expressly within the 
terms of ss. 2 to 42 of the Act, the ordinary Criminal tribunal had jurisdiotion without 
reference tothe competent naval authorities to try the accused for the offence alleged to have 
been committed by him, and the committing Magistrate did not err in failing to give 
intimation of the proceedings before him to the Commanding Officer as the acoused was not 
liable to be tried for the offence by a Court-martial. 

In order that an act, disorder or neglect may be regarded as prejudicial to good order and 
discipline within s. 43 of the Indian Navy (Discipline) Act, 1934, it must have some direot 
relation to the duty whish is required to be performed by a person subject to Naval duty. 
The Legislature did not intend by enacting 8. 43 of the Act which penalises “miscellaneous 
offences” to render every act done by a person subject to Naval law, whioh may be regarded 
as an offence under the ordinary law of the land, or which may be regarded as contrary to 
good morals, punishable under s. 43. Seotion 48 is intended to punish acts, disorders or 
neglects which tend to prejudice good order and naval discipline, and it is necessary 
that at the time of doing the act or being guilty of disorder or neglect the offender must 
be on active duty. 


Ons Dattatraya (accused), who was a naval rating serving in the Indian Navy 
since August 18, 1954, was charge-sheeted before the Judicial Magistrate at Poona 
with having committed an offence punishable under s. 366 of the Indian Penal Code 
on February 24, 1955, while he was on leave of absence. The trying Magistrate held 
that there was prime facie evidence against the accused and directed that the accused 
be committed to the Court of Sessions at Poona to stand his trial on a charge under 
s. 366 of the Code. 


The Sessions Judge made a reference to the High Court recommending that the 
order of commitment made by the Magistrate be quashed and the Magistrate be 
directed to deal with the case in accordance with the provisions of s. 549 of the 
Criminal Procedure Code and the rules framed thereunder. The Sessions Judge 
was of opinion that the Magistrate before committing the accused to the Court of 
Session should have intimated the Commanding Officer about the proceedings against 
the accused, and having failed to do so ,the committing Magistrate had passed an 
order which he had no jurisdiction to pass. In his order of reference the Sessions 


* Daoided, October @1, 1955. Oriminal Re- Sessions Judge, Poona, 
ference No. 85 of 1955, made by V. 8, Bakhle, 
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Judge observed as follows :— 

“If the view I have taken above, about the provisions of r. 3is correct, in the absence of any 
indication to show that the learned Magistrate has applied his mind to the question, in the absence 
of any order made by him that he should himself proceed with the trial of the case, and in the 
absence of any reasons supporting the order, the learned Magistrate must be held to have exer- 
oised jurisdiction without complying with the provisions of r. 3. This rule, however, debars the 
Magistrate from exercising jurisdiction unless the provisions of ols. (a) and (b) of the rule are 
complied with. The only conclusion, therefore, which can be arrived at, in the circumstances, 
is that without following the procedure laid down in r. 8, the learned Magistrate could not validly 
hold the inquiry and could not validly commit the accused to the Oourt of Sessions to stand his 
trial. / 

The new rule No. 4 doəs not also enable a Magistrate to proceed straightway with the trial 
of a Naval Rating even if he comes to the conclusion that he should proceed with it. Rule No. 4 
says that if the Magistrate comes to the conclusion that he should proceed with the trial, it is 
incumbent on him to give a written notice to the Commanding Officer and wait for 7 days from 
the date of service of such notice. Unless a notice is given and unless the Magistrate waits for 
a period of seven days, he shall not have jurisdiction to make an order committing the accuscd 
for trial to the High Court or to the Court of Sessions under s. 213 of the Criminal Procedure Codo. 
Thus even, on the assumption, from the fact that the Magistrate had committed the accused to 
the Court of Sessions, that he had applied his mind to the matter and had come to the conolusion 
that the inquiry should proceed before him, still the learned Magistrate could not commit the 
accused to the Court of Sessions, unless a notice as required by r. 4 was given to the Commanding 
Officer. From this point of view also the Magistrate has erroneously exercised his jurisdiction 
in committing the accused to this Court for trial.” 


The reference was heard. 


H. M. Choksht, Government Pleader, for the State. 
V. H. Gumaste, for the accused. 
No appearance for the complainant. 


Smam J. This is a reference made by the Sessions Judge, Poona, recommending 
that the order of commitment made by the Judicial Magistrate, First Class, 8th 
Court, Poona, committing the accused Dattatraya Tulshiram Bhujbal to stand his 
trial for an offence under s. 366, Indian Penal Code, be quashed and that the 
Magistrate be directed to deal with the case in accordance with the provisions of 
s. 549 of the Code of Criminal Procedure and the Rules framed thereunder. 

The accused Dattatraya Tulshiram Bhujbal was charge-sheeted before the Judicial 
Magistrate, First Class, 8th Court, Poona, with having committed an offence punish- 
able under s. 366, Indian Penal Code. The prosecution examined one Shakuntala, 
who was alleged to be below the age of 18 years, in support of the case that the 
accused had committed the offence. The learned Magistrate on a consideration of the 
evidence of Shakuntala and other prosecution witnesses held that there was 
prima facie evidence against the accused and directed that the accused be committed 
to the Court of Session at Poona to stand his trial on a charge under s. 366 of the 
Indian Penal Code. 

The accused is a naval rating. From his identity card, which was produced 
before the Sessions Court, it appears that he was serving in the Indian Navy (till 
August 19, 1955, if not later). It was the case of the prosecution that the offence was 
committed on February 24, 1955, when the accused while on leave of absence had 
gone to Khed in the Poona District. According to the learned Sessions Judge the 
committing Magistrate in passing an order of committal ignored the provisions of 
s. 549 of the Code of Criminal Procedure and the Rules framed thereunder. He 
was of the view that the Magistrate before committing the accused to the Court of 
Session should have informed the Commanding Officer about the proceedings against 
the accused, and having failed to do so, the committing Magistrate had passed an 
order which he had no jurisdiction to pass. In. coming to that conclusion the 
learned Sessions Judge relied upon cls. 3 and 4 of the Rules framed in exercise of the 
powers conferred bys. 549 of the Criminal Procedure Code. Clause 8 of the Rules 
provides : ° 

“Where a person subject to military, naval or air force law is brought before a Magistrate 


19 55.] STATE V. DATTATRAYA TULSHIRAM (A.0r.J.)—Shah J. 159 


and charged with an offence for which he is liable to be tried by a court-martial, such Magistrate 
shall not proceed to try such person or to inquire with a view to his commitment for trial by the 
Court of Sessions or the High Court for any offence triable by such Court, unless 

(a) he is of opinion, for reasons to be recorded, that he should so proceed without being 
moved thereto by competent military, naval or air force authority, or 

(b) he is moved thereto by such authority.” 


Clause 4 provides : 

‘‘Before proceeding under clause (a) of rule 3 the Magistrate shall give written notice to the 
Commanding Officer of the acoused and until the expiry of a period of seven days from the date 
of the service of such notice he shall not— 

(a) convict or acquit the accused under sections 243, 245, 247 or 248 of the Code of Criminal 
Procedure, 1898 (V of 1898), or hear him in his defence under section 244 of the said Code; or 

(b) frame in writting a charge against the accused under section 254 of the said Code; or 

(c) make an order committing the acoused for trial by the High Court or the Court of 
Sessions under section 213 of the said Code; or 

(d) transfer the case for inquiry or trial under section 192 of the said Code.” 


It appeass from cls. 3 and 4 that the jurisdiction of a Magistrate to convict, acquit, 
to frame a charge or to commit an accused person subject to Military, Naval, or 
Air Force Jaw, when the accused is charged with an offence for which he is lable to 
be tried by Court-Martial, is severely restricted. The Magistrate has no jurisdiction 
to try or enquire into an offence for which the accused is liable to be tried by Court 
Martial, unless the Magistrate is of opinion that he should proceed without being 
moved by a competent Military, Naval or Air Force authority. Before he proceeds 
to try or enquire into the case against the accused without being moved by a compe- 
tent Military, Naval or Air Force authority the Magistrate must give intimation to 
the competent authority in the manner prescribed by cl. 4. 

In this case it appears that the committing Magistrate did not record an opinion 
that he should commit the accused for trial without being moved by a competent 
authority and he did not give the requisite notice to the Commanding Officer and 
there is no evidence that he was moved in that behalf by any competent naval autho- 
rity. An enquiry or trial held by a Magistrate contrary to the provisions of cls. 3 
and 4 of the Rules which expressly put restrictions upon a Magistrate in exercising 
powers of convicting, acquitting or committing an accused person to the Court of 
Session or even framing a charge must be regarded as illegal. 

If, therefore, the accused is a person subject to naval law and is charged with an 
offence for which he is liable to be tried by Cours Martial, the committing Magis- 
trate had no jurisdiction to commit him to the Court of Session for his trial. 
That the accused is subject to the naval law cannot be disputed in view of the finding 
recorded by the learned Sessions Judge that on the date of the commission of the 
alleged offence the accused was a naval rating serving in the Indian Navy. But 
the question whetherhe is liable to be tried for the offence under s. 366, Indian Penal 
Code, alleged to have been committed by him when on leave, by Court Martial 
presents some difficulty. The Rules framed under s. 549 of the Code of Criminal 
Procedure do not set out the offences for which a person subject to naval law is 
liable to be tried by Court Martial. For ascertaining whether the accused is liable 
to be tried by Court Martial, we must refer to the provision of the Indian Navy 
(Discipline) Act XX XIV of 1934. In the first part of that Act there are described various 
misdemeanours and misconducts which are regarded as offences and made punish- 
able. Sections 2 to 5 deal with misconduct in the presence of the enemy. Sections 
6 and 7 deal with communications with the enemy. Section 8 deals with improper 
communication with the enemy. Section 9 deals with neglect of duty. Sections 10 
to 16 deal with mutiny. Sections 17 and 18 deal with insubordination. Sections 
19 to 26 deal with desertion and absence without leave and ss. 27 to 43 deal with 
miscellaneous offences. A majority of these sections also provide penalties 
which may be inflicted upon offenders for misconduct, misdemeanour or in- 
fractions described therein. Section 45 provides penalties for various offences 
under the Act as well as under other provisions. The first paragraph of s. 45 
provides penalties fpr offences punishable under ss. 302, 304, 304A, 377, 377A 
read withss. 511, 379, 380, 381, 382, and 392 of the Indian Penal Code. In 
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the second paragraph penalty is provided for other criminal offences. That paragraph 
states inter alia: 

“If any such person shall be guilty of any other criminal offence which if committed in India 
would be punishable by the law of India, he shall, whether the offence be or be not committed 
in India, be punished either in pursuance of the first part of this Act as for an aot to the prejudice 
of good order and naval discipline not otherwise specified, or the offender shall be subject to the 
same punishment as might for the time being be awarded by any ordinary criminal tribunal com- 
petent to try the offender if the offence had been committed in India.” 


It is evident that it is open to the trying authority to punish the offender when 
the offence is not one which falls within the first paragraph of s. 45, as if it is an act 
to the prejudice of good order and naval discipline not otherwise specified, or to 
punish the offender in the same manner in which an ordinary criminal tribunal 
would punish him. ° 


Section 46 prescribes punishment for certain offences. That section consists of 
two parts. The second part deals with the trial of offences described as ‘‘misconduct 
in the presence of the enemy,” “communications with the enemy”, “neglect of 
duty”, “mutiny”, “insubordination”, “desertion and absence without leave’ or 
“miscellaneous offences’, if committed by any person subject to the Act at any 
place on shore, whether in or out of India. The first part deals with 


“ ,.offenos3 [whioh are] spacified orreferred to in this Act, if committed by any person who 
is subject thereto in any harbour, haven, or creek, or on any lake or river, whether in or out of 
India, or anywhere within the jurisdiction of the Admiralty, or at any place on shore out of India 
or in any of ths dockyards, victualling yards, steam factory yards belonging to the Government 
or on any gun wharf, or in any ars>nal, barrack, or hospital belonging to the Government or in 
any other premises held by or on boshalf of the Government for naval or military purposes, or in 
any canteen or sailors’ homo or any place of recreation laced at the disposal of or used by officers 
or men of the Indian Navy...” 


It is clear from the terms of s. 46 that offences which are described in as. 2 
to 44 may be tried under the Act even if committed at any place on shore whether 
in or out of India. But the other offences must be offences committed in any of 
the places specified in the first part of s. 46 before they can be tried by the authority 
specified in the Act viz. the Court Martial. 

Section 366 of the Indian Penal Code is not one of the sections referred to in the 
first paragraph of s. 45. It is true that it is within the meaning of the second 
paragraph of s. 45 “any other criminal offence.” It is, however, not an offence 
of the nature described in ss. 2 to 44 of the Indian Navy (Discipline) Act XXXIV 
of 1934, and in order that the Court Martial may have jurisdiction to try the accused 
the offence must have been committed within the jurisdiction of the Admiralty or 
in any harbour, haven or creek or any of the places specified in the first part of 
s. 46. It is clear from the charge-sheet and the judgment of the committing Magis- 
trate that the offence is not one which is alleged to have been committed in any 
of the places specified in the first part of s. 46 and the Court Martial has, in our 
judgement, no jurisdiction to try the accused for the offence alleged to have been 
committed by him, the offence not having been committed in a place specified in 
the first part of s. 46. 

Mr. Gumaste, who appears on behalf of the accused, contended that the offence 
committed by the accused falls within the terms of s. 43 of the Act. Alternatively he 
contended that the conduct of the accused in abducting the prosecution witness 
Shakuntala may be regarded by the Naval Authorities as prejudicial to good order 
and naval discipline and, it would be open to the naval authorities to charge the 
accused for an offence under s. 43 of the Indian Navy (Discipline) Act XXXIV of 
1934, and if they so regard the conduct of the accused, the ordinary tribunals of the 
State can have no jurisdiction to try the accused for the offence alleged to have 
been committed by him. In our view, there is no substance in that con- 
tention. Section 43 of the Act provides penalty for any act, disorder or 
neglect to the prejudice of good order and naval discipline which is not specified 
in ss. 2 to 42. In order that an act, disorder or neglec§g may be regarded 
as prejudicial to.good arder and discipline, it must have some direct relation to. the 
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duty which is required to be performed by a person subject to Naval duty. In the 
present case the acoused was on leave and he was not discharging any duty at-the 
time of the commission of the offence. Every immoral act may in a larger sense be 
regarded as an act to the prejudice of good order or naval discipline, but we do not 
think that the Legislature intended by enacting s.43 which penalises “miscellaneous 
offences” to render every act done by a person subject to Naval law, which may be 
regarded as an offence under the ordinary law of the land, or which may be regarded 
as contrary to good morals, punishable under s. 43. Section 43, in our judgment, 
is intended to punish acts, disorders or neglects which tend to prejudice good order 
and naval discipline, and it is necessary that at the time of doing the act or being 
guilty of disorder or neglect the offender was on active duty. 


As the acoused was at the time of the commission of the alleged offence not on 
activé duty, we are unable to hold that the conduct of the accused falls within the 
terms of s. 43 of the Indian Navy (Discipline) Act XXXIV of 1934. It is un- 
necessary for us to consider whether the naval authorities may, notwith- 
standing the fact that the accused was not on duty, proceed against him for mis- 
demeanour and inflict any penalty upon him other than the penalty which is 
prescribed by the Indian Penal Code for offences under s. 366. In our view, the 
offence not having been committed at a place specified in the first part of s. 46, and 
the offence not falling expressly within the terms of ss. 2 to 42 of the Act, the 
ordinary criminal tribunals have jurisdiction without reference to the competent 
naval authorities to try the accused for the offence alleged to have been committed 
by him. The committing Magistrate, in our judgment, did not err in failing to 
give intimation of the proceedings before him to the Commanding Officer of the 
accused. We are, therefore, unable to accept the reference made by the learned 
Sessions Judge and make no order on the reference. 


Order accordingly. 


APPELLATE CIVIL. 








Before Mr. Justice Ohainant and Mr. Justice Gokhale. 
GANGARAM RANABA MALATWADI v. DATTO APPAJI POWAR.* 


Indian Registration Act (XVI of 1908), Sec. 75 —Sale deed presented for registration to Sub-Regtstrar 
more than thirty days after Regtstrar’s order to register tt—Sale deed registered by Sub-Regtstrar— 
Validity of regtstration—Applicability of s. 75(8) to such regtstration—Construciton. 

If a document is duly presented for registration within thirty days after the making of 
the Registrar’s order under s. 75(1) of the Indian Registration Act, 1908, the Sub-Registrar 
cannot refuse registration, but he is bound to register the document. If, however, the docu- 
ment is not duly presented or is not presented within thirty days after the making of the 
Registrar’s order, the Sub-Registrar cannot be compelled to register the document, but he 
may in his discretion register the document, in pursuance of the order of the Registrar made 
under s. 75(Z) of the Act. If he decides to register the document, the provisions of s. 75(3) 
of the Aot will apply to such registration also, i.e., the registration shall take effect as if the 
document had been registered when it was first duly presented for registration. 

Chhotey Lal v. Collector of Moradabad,) followed. 
Mufizur Rahman v. Jamila Khatun’, referred to. 


On July 5, 1946, Shrimati and Nagoji (defendants Nos. 1 and2) agreed to sell their 
house situated at Angol in Shahapur taluka, to Datto (plaintiff) for Rs. 2,000. On 


* Decided, October 14,1955. Second A pur, in Civil Suit No. 450 of 1949. 
No. 41 of 1953, from the decision of M. S. de, 1 (1922) L. R. 491. A. 376, 
Assistant Judge at Belgaum, in Appeal No. 288 8. 0. 25 Bom. L. R. 655. 


of 1951, confirming th® decree passed by 8. R. 2 (1938) 42 C. W. N. 1174. 
Joshi, Civil Judge, Junior Division, at Shaha- 
L. R.—11 
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that day the plaintiff paid Rs. 125 to the defendants as earnest money. ‘The balance 
of the sale price was to be paid on September 17, 1946, when the document was to 
be executed and registered. On September 17, 1946, the defendants executed a 
sale deed in favour of the plaintiff and the plaintiff presented it for registration on 
January 14,1947. The defendants objected to its registration and the Sub-Registrar, 
Angol, refused to register the sale deed. The plaintiff applied under s. 73 of the 
Indian Registration Act, 1908, to the District Registrar, Kurundwad Senior State, and 
on July 25, 1947, he ordered that the document should be returned to the plaintiff 
for getting it registered before the Sub-Registrar. On March 8, 1948, the Kurundwad 
State merged with the Indian Union. The plaintiff then applied to the Inspector 
General of Registration complaining that he had not been informed about the result 
of his application to the District Registrar, Kurundwad Senior. On August 26, 
1948, the Inspector General of Registration wrote to the District Registrar, Belgaum, 
that the orders passed by the District Registrar, Kurundwad Senior, on July 25, 1947, 
should be given effect to and that the plaintiff should be asked to present the document 
for registration to the Sub-Registrar, Angol, within thirty days from the date of the 
receipt of the order. On September 13, 1948, the District Registrary Belgaum, 
wrote to the plaintiff asking him to present the document for registration within 
thirty days and the plaintiff presented the document for registration on September 
16, 1948, and it was Paid by the Sub-Registrar, Angol. During the pendency 
of the above proceedings, the defendants sold their house to Gangaram (defendant 
No. 3) on March 24, 1947, who obtained possession of it. The sale deed in favour 
of defendant No. 3 was duly registered. i 

On November 4, 1949, the plaintiff filed a suit against the defendants to recover 
possession of the house. The defendants inter alia contended that the sale deed in 
favour of the plaintiff was not valid, that the signatures of defendants Nos. 1 and 2 
on the sale deed were obtained by fraud and that the plaintiff hac: not paid the consi- 
deration of the sale deed, except Rs. 125. The trial Court held that the registration 
of the document was valid but that Rs. 1,800 were due from the plaintiff. The 
trial Court accordingly passed a decree in favour of the plaintiff for possession of 
the house on his paying Rs. 1,800 to defendant No. 3. On appeal by defendant No. 3, 
the Assistant Judge dismissed. the appeal on September 29, 1952. 

Defendant No. 3 appealed to the High Court. The appeal came up for hearing 
before Bavdekar J. and his Lordship, on April 7, 1955, remanded the case to the 
trial Court for recording findings on the following issues :— 

“(1) Whether the judgment of the Registrar was delivered upon a date of which notice has 
been given to both the parties in the appeal before him, and 
(2) Whether the Registrar’s decision was as a matter of fact communicated to the plaintiff.” 

The trial Judge answered both the issues in the affirmative and the Assistant 
Judge agreed with the trial Judge. When the appeal came up for hearing again 
before Bavdekar J., his Lordship referred it to a division bench. 

The appeal was heard by a division bench composed of Chainani and Gokhale JJ. 


A, A. Adarkar, for the appellant. 
V. H. Gumaste, for respondent. No. 1. 


CHAINANI J. The facts which are material for decision of this appeal are briefly 
these. The suit house originally belonged to defendants Nos. 1 and 2. On July 
5, 1946, they agreed to sell this house to the plaintiff for Rs. 2,000. Rs. 125 were 
paid by the plaintiff as earnest money. The balance was to be paid on September 
17, 1946, when the document was to be executed and registered. On September 
17, 1946, defendants Nos. 1 and 2 executed a sale deed in favour of the plaintiff. 
The PARNE then presented it for registration, but as defendants Nos. 1 and 2 ob- 
jected to its registration, the Sub-Registrar refused to register it. The plaintiff 
then applied to the Registrar, Kurundwad Senior, under s. 73 of the Indian Regis- 
tration Act. On July 25, 1947, the Registrar directed that the document should 
be registered. On March 8, 1948, the State merged with the Indian Union. There- 
after, the plaintiff applied to the Inspector General of Registration, complaining that 
he had not been informed about the result of his application to the Registrar. This 
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officer made inquiries and on August 26, 1948, he wrote to the District Registrar 
that the orders passed by the District Registrar, Kurundwad Senior, on July 26, 
1947, should be given effect to and that the plaintiff should be asked to present the 
document for registration within 30 days from the date of the receipt of the order 
before the Sub-Registrar, Angol. See exh. 41. The District Registrar, accordingly 
wrote to the plaintiff on September 13, 1948, asking him to present the document 
for registration within 30 days before the Sub-Registrar, Angol. The plaintiff then 
presented the document for registration on September 16, 1948, and it was registered. 
Before then, on March 24, 1947, defendants Nos. 1 and Z sold the suit house to defend- 
ant No. 2, who also obtained possession of it. The sale-deed in favour of defendant 
No. 3 was duly registered. On November 4, 1949, the plaintiff filed the present 
suit for obtaining possession of the suit property. 

The*defendants contended that the registration of the sale-deed in favour of the 
plaintiff was not valid, that the signatures of defendants Nos. | and 2 on this sale 
deed had been obtained by fraud and that the plaintiff had not paid the consideration 
for the sale deed, except Rs. 125. Various other contentions were also raised, but 
we are not concerned with these in this appeal. 

The trial Court held that the registration of the document was valid, but that 
Rs. 1800 were due from the plaintiff. Accordingly the trial Court passed a decree 
in favour of the plaintiff entitling him to recover possession of the suit house on his 
paying Rs. 1800 to defendant No 3. 

Defendant No. 3 appealed to the District Court. The appeal was heard by the 
Assistant Judge, who dismissed it with costs. Against this order, the present Second 
Appeal has been filed by defendant No. 3. 

The appeal first came up for hearing before Mr. Justice Bavdekar. He called for 
findings on the following two issues: 

“1, Whether the judgment of the Registrar was delivered upon a date of which 
notice had been given to both the parties in the appeal before him; and 

2. Whether the Registrar’s decision was as a matter of fact communicated to the 
plaintiff.” s 
The lower appellate Court has answered both these issues in the affirmative. When 
the appeal came up for hearing again before Mr. Justice Bavdekar, he decided to 
refer it to a division bench, as a question of law was raised before him, on which there 
does not appear to be any previous decision of this Court. 

The question is, whether the registration of the sale deed executed in favour of the 
plaintiff, which was presented before the Sub-Registrar on September 16, 1948, Le. 
more than thirty days after the order of the Registrar passed on July 25, 1947, is 
valid. The answer to it depends upon the construction of the provisions of s. 75 of the 
Indian Registration Act. Sub-sections (1), (2) and (3) of s. 75 of the Act, which 
are material, are in these terms : 

“(1) Lf the Registrar finds that the document has been executed and that the said require- 
ments have been complied with, he shall order the document to be registered. 

(2) Lf the document is duly presented for registration within thirty days after the making 
of such order, the registering officer shall obey the samo and thereupon shall, so far as may be 
practicable, follow the procedure prescribed in sections 58, 59 and 60. 

(3) Such registration shall take effect as if the document had been registered when it was 
first duly presented for registration.” 

Two arguments have been advanced before us. Mr. Adarkar, who appears on 
behalf of the appellant-defendant No. 3, has urged that sub-s. (2) prescribes a period 
of limitation of thirty days from the date on which the Registrar has made his order, 
and that if the document is not presented within this period, theSub-Registrar has no 
jurisdiction to register it. He has relied on Mafizur Rahman v. Jamila Khatun! 
in which it was held that the registration of a document, which is presented ior regis- 
tration after more than thirty days of the passing of an order for its registration by 
the Registrar under s. 75 of the Registration Act, is invalid. Mr. Gumaste, who 
appears for the plaintiff, has on the other hand contended that sub-s./2) does not 
prevent the Sub-Registrar from registering a document, which is not presented within 
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the prescribed period. If it is presented within this period, there is an ‘obligation 
on the Sub-Registrar to register it; otherwise, it is left to his choice whether he should 
or should not register it. He has relied on the decision of the Privy Council in Chhotey 
Lal v. Collector of Moradabad'. This case is not referred to in the judgment of the 
Calcutta High Court in Mafizur Rohman v. Jamila Khatun. 

It seems to us that the question is really concluded by the decision of the Privy 
Council in Chhotey Lal v. Collector of Moradabad. I may, however, say with respect 
that if the question had been open, I would in all probability have taken the same 
view. Under sub-s. (7), the Registrar is given the power to direct a document to 
be registered. Sub-section (2) states that the registering officer shall obey the order 
of the Registrar, if two conditions are satisfied. These are that the document must 
be presented for registration within thirty days after the making of the Registrar's 
order and that it must be duly presented. The words ‘duly presented’ evidently 
mean presented in accordance with all the formalities required by s. 32 of the Act. 
The sub-section does not say that the document should be registered only if these 
two requirements are satisfied. It does not impose a bar on the Sub-fegistrar’s 
carrying out the Registrar’s order in other cases. It only specifies the circumstances 
in which there will be an obligation on the Sub-Registrar to obey the Registrar’s 
order. In other cases there will be no such obligation, but there being no bar, 
he may, if he so deems fit and proper, comply with the order. 

The facts in Chhotey Lal v. Oollector of Moradabad were that on behalf of the mort- 
gagee a mortgage was presented for registration before the Sub-Registrar. The 
Sub-Registrar endorsed upon the document that it had been presented ‘under a 
power of attorney duly authenticated’, but he refused to register the document, 
since its execution had not been admitted as required by s. 35 of the Act. The 
Registrar, on appeal, being satisfied on that point, ordered under s. 75, sub-s. (1), 
that the document should be registered. This order of the Registrar was passed 
on June 28, 1912. On July 22, the Collector acting as Court of Wards forwarded the 
mortgage and the copy of the Registrar’s order by post to the Sub-Registrar and 
asked for registration. The document was then registered. It was urged before 
the Privy Council that sub-s. (2) of s.75 required that the document should be duly 
presented, and that as this had not been done, the registration was invalid. This 
argument was not accepted by the Privy Council. Their Lordships observed 
(p. 381): 

“Upon the hypothesis that s. 75, sub-s. 2, may be dealing with a case such as the present, 
in which original presentation has been properly made, and every condition satisfied, there would, 
in their Lordships’ opinion, be nothing to prevent the district registrar, when he had determined 
tho question of execution from directing that the registration should then be made. The last 
words in sub-s. 3, which provide that the registration shall date baok, do not necessarily refer 
only to a registration effected pursuant to the provisions of sub-s. 2, but to every registration conse- 
quent on the order made by the registrar. The main point about sub-s. 2 is that it is mandatory 
in form and compels tho registering officer to effect the registration if the document be duly 
presented. If this procedure be followed and registration is refused, the processes of the Court 
are open for the purpose of compelling obedience, a privilege that would not be enjoyed if the 
formalities were omitted. Their Lordships‘can find nothing in the section to prevent the registrar 
or the sub-registrar from registering a document which had been duly presented, and the execution 
of which has been proved, without requiring a repetition of all the original steps, but he cannot 
be compelled to register unless the document be ‘duly presented’ a second time.” 


The view taken by the Privy Council in this case, therefore, is that after the Registrar 
has passed an order under s. 75 (Z) that a document be registered, the registration 
may be made, apart from the provisions of sub-s. (2) of s. 75, i.e. even if the provi- 
sions of this sub-section are not complied with. ‘The effect of sub-s. (2) only is that 
if the document is presented as provided in this sub-section, the Registrar shall be 
bound to register it. But there is nothing in the section, which prevents the Sub- 
Registrar from obeying the Registrar’s order and registering the document, even 
when it has not been presented in the manner or within the time mentioned in 
sub-s. (2). 
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As I have stated, before the Sub-Registrar can be compelled under sub-s. (2) 
of s. 75 to obey the Registrar’s order directing registration, two conditions must 
be satisfied. These are, (1) the document must be presented for registration within 
thirty days after the making of the Registrar’s order, and (2) it should be duly pre- 
sented. In Chhotey Lal v. Collector of Moradabad, the first condition was satisfied; 
for, the document was sent to the Sub-Registrar on July 22, 1912, i.e. within thirty 
days of the Registrar’s order passed on June 28, 1912. The second condition was, 
however, not satisfied; for, the document was not duly presented. In the present 
case, the second condition has been satisfied but the first has not been. Mr. Adarkar 

has urged that the present case is, therefore, distinguishable from that which the 
Privy Council had to decide. That no doubt is true. But the reasoning of the Privy 
Council will apply in the present case also. The construction placed by the Privy 
Councjl on s. 75 is that a document may beregistered under the authority of the order 
made by the Registrar under sub-s. (Z), even in cases not covered by sub-s. (2). 
The Sub-Registrar can, therefore, in pursuance of the Registrar’s order, register the 
document, even if the first requirement of sub-s. (2) referred to above has not been 
satisfied. e 

The position, therefore, is that if a document is duly presented for registration 
within thirty days after the making of the Registrar’s order under sub-s. (Z) of s. 
75, the Sub-Registrar cannot refuse registration, but he is bound to register the do- 
cument. If, however, the document is not duly presented or is not presented within 
thirty days after the making of the Registrar’s order, the Sub-Registrar cannot be 
compelled to register the document, but he may in his discretion register the document, 
in pursuance of the order of the Registrar made under sub-s. (7) of s. 75. If he 
decides to register the document, the provisions of sub-s. (3), which, as held by the 
Privy Council, refer “to every registration consequent on the order made by the 
Registrar”, will apply to such registration also, i.e. the registration shall take effect 
as if the document had been registered when it was first duly presented for registra- 
tion. 

The sale-deed executed in favour of the plaintiff was registered on September 16, 
1948, in pursuance of the instructions issued by the Inspector General of Registration 
that the order passed by the District Registrar, Kurundwad, on July 25, 1947, 
should be given effect to. The registration was therefore made under the authority 
of the Registrar’s order passed in July 1947. It must consequently be held to be valid. 
Under sub-s. (3) of s. 75, this registration takes effect from the date when the document 
was originally presented for registration on January 14, 1947. This document must, 
therefore, prevail over the sale-deed executed in favour of defendant No. 2 on March 
24, 194.7. 

The appeal, therefore, fails and is dismissed. As the respondent succeeds on a 
point, which does not appear to have been argued in the lower Courts, we make no 
order as to costs of the appeal. 


GoxHALE J. The short point which arises in this Second Appeal is as regards 
the construction of s. 75 of the Indian Registration Act. The title of the plaintiff 
to the property in suit is based upon a sale deed which was executed by defendants 
Nos. 1 and 2 on September 17, 1946, but which came to be registered on September. 
16, 1948. That sale deed is exh. 39. It was originally presented for registration on 
January 14, 1947, but objections having been raised by defendants Nos. 1 and 2, 
the Sub-Registrar, Angol, refused to register the document and the plaintiff had 
to appeal against that refusal to the District Registrar, Kurundwad Senior, under 
s. 73 of the Indian Registration Act. That appeal was allowed by the District 
Registrar on July 25, 1947, and he ordered the sale deed to be registered. But the 
plaintiff did not present the deed for registration under s. 75(2) of the Act within 
thirty days of the District Registrar’s order. After the merger of the State of Kurundwad 
in the Indian Union, an application was made to the Inspector General of Regis- 
tration, Poona, by the plaintiff, and it appears that on August 26, 1948, the District 
Registrar of Belgaum was directed to ask the plaintiff to produce the sale deed for 
registration. The District Registrar, in his turn, having written to the plaintiff 
to present the sale deed to the Sub-Registrar, Angol, the document ultimately came 
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to be duly registered on September 16, 1948. But, in the meanwhile, defendant 
No. 3 had already obtained a duly registered sale deed in his favour from defendants 
Nos. 1 and 2 on March 24, 1947, in respect of the suit property. 

The principal point that was urged against the plaintifi’s title by defendant No. 3 
was that the registration of the plaintiff's sale deed was invalid because it was in 
contravention of the provisions of sub-s.(2) of s. 75 of the Registration Act, and 
therefore he could not get a better title than that of defendant No. ?. Mr. Adarkar, 
who appears for the appellant-detendant No. 3, has contended that the plaintiff 
cannot get the benefit of sub-s. (3) ofs.75 of the Act, unless his sale deed was duly regis- 
tered in accordance with the provisions of sub-s. (2) of s. 75. He argues that in 
effect what has been done in this case is to extend the time in favour of the plaintiff, 
and this, says Mr. Adarkar, the Registrar has no power to do. In support of his 
argument Mr. Adarkar has relied on the case reported in Mafizur Rahman v. Jamila 
Khatun.s On the other hand, Mr. Gumaste, who appears for the plaintiff-respondent, 
has relied on the ruling of the Privy Council in Ohhotey Lal v. Collector of Moradabad,’ 
and he points out that the attention of the learned Judge who decided Mafizur 
Rahman v. Jamila Khatun does not seem to have been drawn to this rifling of the 
Privy Council. . 

Now, sub-ss. (Z), (2) and (3) of s. 75 of the Registration Act are in these terms : 

“(1) Ifthe Registrar finds that the document has been executed and that the said require- 
ments have been complied with, he shall order the document to be i 

(2) If the doocumont is duly presented for registration within thirty days after the making 
_of such order, the registering officer shall obey the same and thereupon shall, so far as may be 
practicable, follow the procedure prescribed in sections 58, 59 and 60. 

(3) Buoh registration shall take effect as if the dooument had been registered when it was 

first duly presented for registration.” 
It would appear from sub-s. (2) of s. 75 that two conditions have to be satisfied : 
firstly, the do aal must be presented for registration within thirty days after 
the making of the order contemplated under sub-s. (1) of s. 75, and secondly, the 
presentation of the document must be a presentation duly mgde, that is to say, in 
accordance with the formalities prescribed for the presentation of documents. If 
these conditions are fulfilled, it would be obligatory on the registering officer to 
obey the order of the Registrar made under sub-s. (Z). 

The argument that was addressed to their Lordships of the Privy Council in Chhotey 
Lal v. Collector of Moradabad was that since the presentation of the document for 
registration in that case was defective, the document could not be said to have 
been validly registered. It appears from the facts of that case that the District 
Registrar’s order for registration was made on June 28, 1912, and the Collector 
acting as Court of Wards forwarded by post the document, along with the copy 
of the Registrar’s order, to the Sub-Registrar on July 22, 1912. The document 
was then registered and that registration was held to be valid by the Privy Council. 
Mr. Adarkar urges that the Privy Council case is distinguishable because the pre- 
sentation of the document there was within thirty days of the Registrar’s order. The 
defect in the presentation in that case was that it was not made in accordance with 

the provisions of s. 32 of the Registration Act. That is undoubtedly so. But it 
would appear from the decision of the Privy Council that their Lordship took the 
view that the Sub-Registrar has the power to register a document in pursuance of 
the Registrar’s order, apart from the provisions of sub-s. (2) of s. 75. That would 
follow from the observation of the Privy Council that (p. 381): 

«| The last words in sub-s. 3, which provide that the registration shall date back, do not nece- 
ssarily refer only to a registration effected pursuant to the provisions of sub-s. 2, but to every 
registration consequent on the order made by the registrar.” 

If the procedure laid down in sub-s. (2) was followed, namely, that there was a due 
presentation for registration and that presentation was within thirty days after the 
making of the Registrar’s order, then it would be the duty of the registering officer 
to obey the Registrar’s order. The provisions of sub-s. (2) of s. 75 are mandatory 
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and require the registering officer to effect the registration if the document is presented 
. in accordance with the conditions laid down in sub-s.(2) of s. 75. If the procedure 
under sub-s. (2) of s. 75 is followed but registration is refused, then, as their Lord- 
ships observe, “the processes of the Court are open for the purpose of compelling 
obedience, a privilege that would not be enjoyed if the formalities were omitted.” 
That is an advantage which flows from the provisions of sub-s. (2) of 8. 75. That 
does not mean; however, that the Sub-Registrar is not competent to register the 
document in pursuance of the order made by the Registrar under sub-s. (1) of s. 78, 
if the document is not presented in accordance with the provisions of sub-s. \2). 
In that case, of course, the registering officer cannot be compelled to register the 
document. But, in my view, there is nothing in sub-s. (2) of s. 75, which precludes 
the registering authority from registering a document in accordance with the order 
of the Registrar, even if the document is not duly presented for registration within 
thirty days after the making of the Registrar’s order. It is not alleged in the present 
case that there was any defect in the first presentation of the document on January 
14, 1947. The only bar to the registration of the document was the refusal of the 
Sub-Regisfrar to register it owing to the objections raised by defendants Nos. 1 and 
2. In appeal, that order was reversed and the Registrar ordered that the document 
should be registered. As the document subsequently came to be presented beyond 
thirty days of the Registrar’s order of July 25, 1947, the plaintiff could not have 
compelled the Sub-Registrar to register the document, relying on the provisions of 
s. (2) of s. 75. But that did not take away the Sub-Registrar’s power to register 
the document in pursuance of the directions given by the Inspector General of Regis- 
tration and the District Registrar, and in conformity with the original order of the 
Registrar dated July 25, 1947, and he having exercised the power and registered the 
document, I do not think that the validity of that registration can be successfully 
challenged by reason of the provisions of sub-s. (2) of s. 75 of the Act. 

In my opinion, therefore, the sale deed in favour of the plaintiff (exh. 39) is validly 
registered, and under the provisions of sub-s. (3) of s. 75 of the Registration Act 
that registration must take effect from the date when it was first duly presented for 
registration, viz. January 14, 1947. The plaintiff’s title would, therefore, prevail 
over that of defendant No. 3. 

I, therefore, agree with the order proposed by my learned brother. 


Appeal dismissed. 


Before Mr. Justice Gajendragadkar and Mr. Justice Gokhale. 


RANA HARKRISHANDAS LALLUBHAI v. RANA GULABDAS 
KALYANDAS.* 


Civil Procedure Code (Act V of 1908), O. XXI, r. 50(2)}—Application for execution of decree against 
person other than person referred to in cls. (b) and (c) of r. 50(1)—Such person whether competent 
in enquiry contemplated under r. 50(2) to raise any contentions affecting validity of decree— 
Limits of enquiry held under r. 50(2)—Eapression “such liability’? in r. 50(2) whether means 
liability as a partner. 

In an enquiry contemplated under O.XXI, r. 50(2) of the Civil Procedure Code, 1908, 
the only plea which the opponent to the proceeding is entitled to raise would be in respect 
of the allegation made by the decree-holder that he was a partner of the firm sued. If the 
said allegation of the decree-holder succeeds, then execution would proceed against the 
person shown to be a partner. On the other hand, if the contention raised by the person 
proceeded against succeeds and it is held that he was not a partner, no leave can be granted. 

The expression ‘‘such liability” in O.XXI, r. 50(2) of the Code means liability as a partner. 
The person served with a summons denies the allegation made by the decree-holder that 
he was a partner of the firm and it is on this denial that the issue arises between the parties and 
the issue inevitably would always be whether such a person was a partner of the firm or 
not. As soon as it isfound that the person was a partner of the firm, the decree would imme- 
diately be executed against him. He would then become a judgment-debtor and it would 
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not be open to him to raise any further contentions against the validity or the executability 
of the decree which may not be open to the persons mentioned in sub-r. (J). In a sense, 
the position of a person who is found to have been a partner in the proceedings taken under 
r. 50, sub-r. (2) would be exactly similar to the position of persons mentioned in cls. (b) 
and (c) of sub-r. (1). It is only such pleas as these latter classes of persons can take in 
execution proceedings which would be open to the person who is found to be a partner in 
the enquiry under sub-r. (2). 
Bhagvan v. Hiraji,1 dissented from. 
In re Malabar Forests & Rubber Co. Ltd." and Cooverji Varjang v. Cooverbai,* agreed with. 
Davis v. Hyman & Co.,4 explained. 

Chhatioo Lal Misser & Company v. Naraindas Baijnath Prasad,® Tolaram Nathmul v. 
Mahomed Valli Patel,* Jagat Chandra Bhattacharjee v. Gunny Hajee Ahmed,’ C. M. Shahant 
v. Hacero Trading Co.! and Weir & Co. v. McVicar & Co.,° referred to. 


Onz Rana Gulabdas Kalyandas (plaintiff) filed a suit against Rana Brothers’& Co. 
for Rs. 1,05,251-1-0 and a consent decree was passed in that suit on February 16, 
1948. This decree was passed by the consent given by two ers of the firm viz. 
Bhailal and Jashbhai. A third partner named Lallubhai had died on October 19, 1946. 
The plaintiff then proceeded to execute the decree and the executing Court held that 
the heirs of Lallubhai, who were his sons, were liable personally to satisfy the decretal 
amount and so an order was passed against them. On appeal to the High Court by 
the sons of Lallubhai the Court held that the plaintiffs allegation that summons of 
the suit, attempted to be served on one of the sons of Lallubhai, had been refused 
by him, was not proved and that the case, therefore, had tobe proceeded with on the 
assumption that the plaintiff alleged that Lallubhai’s sons were partners of the firm 
at the time of the suit and they had not been served in the proceedings in the suit. 
The Court, therefore, directed the lower Court to consider the question as to whether 
leave should be granted to the plaintiff to proceed against the sons of Lallubhai 
under. O.X XT, r. 50(2), of the Civil Procedure Code. At the hearing of these proceed- 
ings the sons of Lallubhai raised several pleas. They denied that they were partners, 
they alleged that the decree had been obtained by fraud and collusion and they 
raised some other defences. The trial Judge held that it was open to the sons of 
Lallubhai to raise the respective pleas which they had raised, but on the merits he 
found against the sons of Lallubhai on all the pleas raised by them and granted 
leave to the plaintiff under O. XXI, r. 50(2), of the Code. 

Rana Harkishandas Lallubhai and others, who were the sons of Lallubhai, appealed 
to the High Court against the order of the lower Court. The appeal came on for 
hearing before Gajendragadkar and Shah JJ. At the hearing the advocate for the 
appellants raised a point that an agreement had been entered into between two of 
the partners of the firm and the plaintiff on February 3, 1948, which was fraudulent 
and collusive and that the compromise decree was the result of this agreement. The 
advocate for the plaintiff, on the other hand, urged that the agreement had not been 
properly proved according to law. Their Lordships felt that in order to dispose 
of the appeal satisfactorily it was desirable that an opportunity should be given to 
the appellants to prove the agreement on which they relied and the circumstances 
under which it came to be executed. On November 5, 1954, their Lordships sent 
the papers in the case to the lower Court with the direction that the Judge should 
consider two questions: Whether the agreement is proved, and, if yes, under what 
circumstances it came to be executed. The Judge was directed to make his finding . 
in the light of the evidence produced before him. Accordingly the Judge below 
recorded his findings on the issues. He found that the agreement was proved and 
that it was entered into between Kalyandas (father of the plaintiff), Bhailal and 
Jashbhai while the suit filed by the plaintiff was pending and that the permission of 
the Court was not taken for entering into the agreement although the plaintiff was 
then a minor. He also found that there were no suspicious circumstances attending 
the execution of the agreement. The appeal then came on for final hearing before 
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Gajendragadkar and Gokhale JJ. and the appellants challenged these findings of 
the lower Court. Their Lordships dealt with the point of law which was concerned 
with the provisions of O.X XI, r. 50(2), ofthe Civil Procedure Code, as a preliminary 
point. 


M. H. Chhatrapati, with H. O. Thakore, for the appellants. 
C. G. Shastri, for respondent No. 1. 
M. H. Chhatrapati, with H. C. Thakore, for the respondent No. 2. 


GasENDRAGADKaR J. The point of law which arises for decision as a preliminary 
point is concerned with the provisions of O. XXI, r. 50, sub-r. (2) of the Code of 
Civil Procedure. The decree-holder had asked for leave to proceed in execution 
against the appellants and their brother under O. XXI, r. 50, sub-r.(2), and since 
the appellants and their brother disputed their liability under the decree sought to 
be executed, it became necessary to consider what pleas it was open to them to 
raise in the proceedings under O. XXI, r. 50, sub-r. (2). The learned Judge below 
has held that the pleas which the appellants wanted to raise could be raised by them 
in the present proceedings and so he proceeded to deal with the merits of the said 
pleas in the light of the evidence adduced before him. The finding of the learned 
Judge that the several pleas which the appellants purported to raise before him 
were competent is challenged before us by Mr. Shastri for the decree-holder. Mr. 
Shastri argues that in a proceeding under O. XXI, r. 50, sub-r. (2), where the decree- 
holder seeks to proceed against the appellants, the only point which the appellants 
can raise is that they were not partners of the firm against which the decree in ques- 
tion has been passed; it would not be competent to the appellants to raise any other 
contention which might affect the validity of the decree. That is how the question 
which falls to be determined is: What are the limits of the enquiry held under O. 
XXI, r. 50, sub-r. (2)? 

Before dealing with this question, it would be relevant to refer to the material 
provisions of O. XXX. This order deals with suits by or against firms and persons ' 
carrying on business in names other than their own. Rule 1, sub-r.(Z), of this order 
allows suits to be filed by or against firms in the names of the firms, and sub-r. (2) 
of r. 1 authorises any one of the partners of the firm to sign, verify or certify pleadings 
or other documents in suchsuits. Rule2 requires the disclosure of partners’ names to 
bemade on demand and sub-rr. (2) and (3) of this rule provide for the passing of orders 
consequent upon the disclosure ofthe names or its absence. Rule 3 provides for the 
manner in which notice can be served in actions against firms. a firm is sued, 
the summons shall be served either upon any one or more of its partners, or at the 
principal place at which the partnership business is carried on within India upon any 
person having, at the time of service, the control or management of the partnership 
business there, as the Court may direct. This rule provides that service, when thus 
made, shall be deemed good service upon the firm so sued, whether all the partners 
are within or without India. The proviso to this rule may be noticed. It deals with 
the cases of partnership which have been dissolved to the knowledge of the plaintiffs 
before the institution of suits and it requires that in such cases the summons shall 
be served upon every person within India whom it is sought to make liable. Rule 6 
of O. XXX provides that, where persons are sued as partners in the name of their 
firm, they shall appear individually in their own names, but even so all subsequent 
proceedings will continue in the name of the firm. According tor.7, where a summons 
is served in the manner provided by r. 3 upon a person having the control or 
management of the partnership business, no appearance by him shall be necessary 
unless he is a partner of the firm sued. Now, when a suit is brought against a firm 
in conformity with the rules prescribed by O. XXX and a decree is passed, the said 
decree can be executed under O. XXI. Rule 50 of O. XXI deals with the execution 
of such a decree. According to sub-r. (1) of r. 50, where a decree has been passed 
against a firm, execution may be granted (a) against any property of the partnership; 
(b) against any person who has appeared in his ownname under r.6 or r.7 of O. XXX 
or who has itted on the pleadings that he is, or who has been adjudged to be, a 
partner; and (c) against any person who has been individually served as a partner 
with a summons and has failed to appear. In other words, where a decree has been 
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passed against a firm, it can be executed against the property of the partnership without 
the decree-holder taking any further step by way of obtaining leave from the Court. 
Similarly, it can be executed against persons mentioned in els,{b) and (c) of sub-r. 
(7) of r. 50. So long as the decree-holder is content to execute the decree either 
against the property of the partnership or against the persons mentioned in these 
two clauses, he is not required to ask for any leave and the execution application is 
entertained by the executing Court and further steps in execution are ordered to 
be taken in the ordinary course. Where, however, the decree-holder claims to execute 
his decree passed against a firm and wants to proceed in that behalf agalnst persons 
other than those mentioned in cls. (b) and (c) of sub-r. (1), he has to obtain leave 
of the Court and the proceedings which he is required to take for obtaining leave 
are governed by sub-r. (2) of r. 50. The application for leave would naturally state 
that the decree-holder has obtained a decree against the judgment-debtor firm and 
that the person shown as the opponent in the execution application is a partner 
of the said firm. When such an application is made, summons would issue against 
the opponent. If the opponent appears and admits his liability as a partner of the 
firm, execution would proceed against him. If the opponent is served arf disputes 
his liability, the rule provides that the liability of such person has to be tried and 
determined in any manner in which any issue in a suit is to be tried and determined. 
If the liability is determined in favour of the decree-holder,’execution would proceed 
against the opponent; if it is determined in favour of the opponent, no further steps 
in execution can be taken by the decree-holder against him. 

Mr. Chhatrapati contends that, in construing the material terms used in sub-r. (2) 
of r. 50 of O. XXI, it would be necessary to bear in mind the fact that the eee 
to theapplication has not been directly impleaded in the suitin which a decree has been 
soap and he has had no individual opportunity to meet or contest the claim made 

y the plaintiff against the firm in the suit itself. He, therefore, suggests that, if 
the material words are capable of a wider interpretation so as to enable the o ponent 
to raise all pleas relevant for the purpose of disputing his liability, we should accept 
the said wider interpretation. ab ale (2) of r. 50 provides that, where such 
liability is disputed, the Court may order that the liability of such person be tried. 
According to Mr. Chhatrapati, all pleas which have a bearing on the liability of the 
appellants should be allowed to be raised inthe present proceedings. If the appel- 
lants contend that the decree under execution was the result of fraud or collusion, 
or that the decree has been passed contrary to the provisions of s. 19, sub-s. (2) (e) 
of the Indian Partnership Act, it should be open to them, says Mr. Chhatrapati, 
to raise these pleas and substantiate them. On the other hand, Mr. Shastri argues 
that the only point which can be raised in the present proceedings must have reference 
to the question whether the opponent was a partner of the firm or not. According 
to Mr. Shastri, as soon as it is found that the opponent was a partner at the material 
time, no further issue can be tried and the enquiry must be deemed to have been 
determined in favour of the deoree-holder, leaving it open to him to proceed further 
in execution against the opponent. 

In construing the provisions of r. 50, sub-r. (2), of O. XXI, it would be relevant 
to remember the scheme of this rule. I have already indicated that under r. 50, 
sub-r. (1), a decree passed against a firm can be executed against the property of 
the firm and against the persons mentioned in cls. (b) and (e) of sub-r. (Z) without any 
difficulty. In case it is found that the appellants were partners of the firm at the 
material time, their share in the property of the partnership would be liable under 
execution process even if the other points that they seek to raise in the present 
proceedings are upheld. The words used in r. 50, sub-r. (1), are clear and unambi- 
guous. It is impossible to hold that the decision recorded in the present proceedings 
in favour of the appellants can affect the decree-holder’s right to proceed in execution 
of the decree against the partnership property including the appellants’ shares in it. 
In other words, it is clear that whatever may happen in the enquiry in the present 
proceedings, the validity of the decree gua the partnership property and gua the 
persons mentioned in r. 50, sub-r. (Z), cls. (6) and (c), can never be affected or impaired 
and the shares of the appellants in the partnership property weuld be available to 
the decree-holder in execution proceedings. If this be the true position, it inevitably 
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imposes certain obvious limitations onthe enquiry contemplated by sub-r. (2) ofr. 50. 
It would be futile to,hold an enquiry under sub-r. (2), of r. 50 concerning points which, 
if found in favour ofthe opponent, may tend to impair the validity of the decree itself. 
If the property of the large would always remain liable for execution, there 
would be no point in allowing a point to be raised in these proceedings which, if 
found in favour of the opponents, may tend to make the decree itself invalid and 
thus affect its executability. Prima facie, therefore, the pleas which can be taken 
in the present proceedings should not touch the validity of the decree against the 
firm and would not be allowed to affect the decree-holder’s right to take steps in 
execution as mentioned in r. 50, sub-r. (1). The material words used in r. 50, sub-r. 
(2), may now be examined. This sub-rule deals with cases where the decree-holder 
claims to execute a decree passed against the firm and wants to. proceed against a 
person. who has not been impleaded as a partner expressly during the course of the 
suit, and the basis for proceeding against such a person set out by the decree-holder 
is that the said person was a partner in the firm. Proceedings under sub-r. (2) thus 
begin with the allegation made by the decree-holder that the person against whom 
he wants fo proceed is liable for the decree passed against the firm because the said 
person was a partner in the firm. That is the basis and the foundation of his claim 
to proceed against him in execution. Such a person is sought to be made liable 
solely on the ground that he was a partmer a the enquiry becomes necessary in 
such proceedings where, when the person is served with a summons of these proceed- 
ings, he disputes his liability. In our opinion, when sub-r. (2) refers to cases where 
such liability is disputed, the expression “such liability” in the context means liability 
as a partner. The person served with a summons denies the allegation made by 
the decree-holder that he was a partner of the firm and it is on this denial that the 
issue arises between the parties, and the issue inevitably would always be whether such 
a person was a partner of the firm or not. As soon as it is found that the person was 
a partner of the firm, the decree would immediately be executed against him. He 
would then become a judgment-debtor and it would not be open to him to raise any 
further contentions against the validity or the executability of the decree which 
may not be open to the persons mentioned in sub-r. (I). In a sense, the position 
of a person who is found to have been a partner in the proceedings taken under r. 
50, sub-r. (2), would be exactly similar to the position of persons mentioned in cls. 
(b) and (c) of sub-r. (1). It is only such pleas as these latter classes of persons can 
take in execution proceedings which would be open to the person who is found to be a 
partner in the enquiry under sub-r. (2). 

If the appellants were allowed to take any pleas in addition to the plea that they 
were not partners, it would obviously lead to unreasonable, if not absurd, results. 
One of the points which Mr. Chhatrapati has raised is that the decree has been 
. passed by consent of the two partners that appeared in the suit and he argues that 
the partners were not entitled to give such consent to the passing of the decree having 
regard to the provisions of s. 19, sub-s. (2)(e) of the Indian Partnership Act. We will 
assume for the present that the two partners were not clothed with authority to 
agree to a consent decree being passed in such suit. But if the plea is allowed to be 
raised in the present proceedings, it must necessarily lead to the result that the decree 
passed against the firm would not bind the appellants, and if that is so, the appellants’ 
shares in the partnership properties would cease to be liable in execution. That 
would be contrary to the provisions of r. 50, sub-r. l(a). It would, besides, mean 
that two decrees would come into existence in respect of the same suit. In our 
opinion, such a result is wholly unreasonable and so the wider construction of the 
material words used in sub-r. (2) which leads to such a result must be rejected. 

There is another aspect of the matter to which reference may be made. In consider- 
ing the scheme of the provisions in O. XXX, I have already pointed out that, in 
` the case of a partnership which has been dissolved to the knowledge of the plaintiff 
before the institution of his suit, the proviso to r. 3 of O. XXX requires that summons 
shall be served upon every person within India whom it is sought to make liable. 
This provision clearly over-rides the provisions of O. XXI, r. 50, sub-r. (2). In the 
case of a partnershtp which was known to the plaintiff to have been dissolved 
before the institution of the suit,if the plaintiff does not summon each one of the 


172 THE BOMBAY LAW ‘REPORTER [ VOL. LVIII. 


partners and obtains a decree against the firm, it would not be open to him to take 
recourse to the provisions of O. XXI, r. 50, sub-r. (2), and ask for leave against persons 
not individually served. Except for this class of cases, in all actions against firms 
O. XXX permits a plaintiff to obtain a decree without suing each partner individually. 
This procedure is based on the principle that, in the case of a firm or partnership, 
each partner is entitled to represent his co-partners, and if the summons is served 
in the manner required by the material provisions of O. XXX and the decree follows, 
it should be open to the decree-holder to proceed against the firm in the manner 
indicated in O. XXI, r. 50. The argument of hardship on which Mr. Chhatrapati 
has naturally relied cannot, in our opinion, succeed, because whenever & person. Joins 
any firms he must be taken to be aware that his co-partners might represent him as 
his agents and that claims against the firm of which he is a partner may be made 
without impleading him individually. Therefore, in our opinion, in an epquiry 
contemplated under r. 50, sub-r. (2), of O. XXI, the plea which the opponent to the 
proceeding is entitled to raise would be in respect of the allegation made by the 
decree-holder that he was a partner of the firm sued. If the said plea of the decree- 
holder succeeds, then execution would proceed against the person shown to be a 
partner. On the other hand, if the contention raised by the person proceeded against 
succeeds and it is held that he was not a partner, no leave could be granted. 


This question has been considered by this Court on several occasions and Mr. 
Chhatrapati hasrelied on the fact that, so far as the decisions of this Court are concerned, 
the decision in Bhagvan v. Hiraji? is directly in point and he wants us to follow 
this decision. Mr. Justice Patkar and Mr. Justice Murphy have held in this case 
that the question which falls to be determined under O. XXI, r. 50, sub-r. (2), is 
the general one of the liability, as a member of the firm, of the person sought to be 
charged, and so an issue can in a proper case be so framed as to include any appro- 
priate defence. The defence that was raised by the opponent under O. XXL, r. 
B0, sub-r. (2), was that the decree sought to be executed was based upon an award 
which was invalid and this defence was upheld, with the result that an order was 
passed preventing the decree-holder from proceeding against the personal property 
of the opponent. Mr. Justice Patkar, who delivered the principal judgment of the 
Bench, referred to the decision in Datobhoy v. Valu? in which it was held that one 
of several partners in a partnership cannot bind the others by a submission to arbitra- 
tion even. on matters arising out of the business of the firm and that it was no part 
of the ordinary business of a trading firm to enter into a submission to arbitration; 
and he observed (p. 1119): 

“It would, therefore, follow that the award was an invalid one so far as the other partners 
were concerned, and the decree based on the award would not be binding on the other partners.”’ 


Mr. Justice Patkar then proceeded to consider the provisions of O. XXI, r. 50, sub-r. 
(2), and purporting to fallow the observations of Stirling L. J. in Davis v. Hyman . 
& Co.,3 the learned Judge came to the conclusion that under the rule in question 
the point to be determined was the general one of the liability, as a member of the 
firm, of the person sought to be charged, and that an issuecould in a proper case be 
so framed as to include any appropriate defence. It must be conceded in favour 
of Mr. Chhatrapati that this decision is in his favour. If this had been the only 
decision of this Court on this point, we might either have had to follow it or to refer 
it to a larger Bench. But there are other decisions of this Court which have taken 
a contrary view and, as I will presently point out, one of these decisions also happens 
to be the decision of a Division Bench. With very great respect, we are disposed 
to agree with the view expressed in the other decisions to which I will presently 
refer and so we do not propose to refer this matter to a larger Bench. Before we 
part with the judgment of Mr. Justice Patkar, however, it may be permissible to 
observe that, when Mr. Justice Patkar came to the conclusion that the award 
was invalid and so the decree based on the said award would not be 
binding on the other partners, his attention does not appear to have been 
drawn tothe clear provisions of O. XXI, r. 50, sub-r. (7). Otherwise the learned 
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Judge would have had to consider whether or not the decree could be enforced against 
the shares of the other partners in the partnership property and the answer 
to this question must obviously be in favour of the decree-holder. It would, there- 
fore, we think, be unreasonable to hold that, even if a decree was based upon an 
invalid award, an enquiry under O. XXI,r. 50, sub-r. (2), can impair the validity of 
the decree qua the partnership property itself. It is true that in the final order 
passed, the learned Judge directed that the decree-holder should not proceed against 
the personal property of the partners who had raised the dispute under O. XXI, 
r. 50, sub-r. (2). But legally and logically, if it was held that the decree was not 
binding against the said partners, it would seem to follow that the shares of the 
said partners in the partnership property would not be liable to satisfy the decree 
which did not bind them. There is another aspect of the matter to which the atten- 
tion of the learned Judges, with respect, does not appear to have been drawn. The 
plea that the decree was invalid was raised and could have been raised only after 
the persons in question were found to be partners of the firm. In other words, after 
the said persons were found to be partners of the firm at the material time, they 
urged thaf the decree was invalid because it was based upon an invalid award. Mr. 
Justice Patkar, in his judgment, hashad to deal with the question of limitation and he 
has observed—and, with respect, rightly—that the plea of limitation cannot be success- 
fully raised in respect of an application under O. XXI, r. 50, sub-r. (2), because 
in substance the proceeding is one in execution, and so long as the decree was capable 
of execution under art. 182 of the Limitation Act, it would be idle to contend that 
the application in question was beyond time. But if the proceedings between the 
decree-holder and the partners was a proceeding in the nature of execution, it would 
be relevant to consider whether in such execution proceedings it would be open to a 
partner to challenge the executability of the decree on the ground that the decree 
was based upon an invalid award. If in accepting the plea the learned Judges 
intended to hold that the invalidity of the award made the decree a nullity, it might 
be another matter. But if the decree did not become a nullity as a result of the 
alleged invalidity of the award, then we apprehend that such a plea cannot be taken 
in execution proceedings. In determining the jurisdiction of the executing Court 
to entertain pleas under s. 38 of the Code of Civil Procedure, it is always necessary 
to make a distinction between pleas that tend to show that the decree in question 
is a nullity and pleas that merely challenge the validity or the propriety of the decree 
on the ground that it is contrary to the provisions of law. If the plea is that the 
decree is a nullity and so cannot be executed, it would be open to the executing Court 
to entertain the plea. On the other hand, if the plea is that the decree is contrary 
to law in the sense that in passing the said decree certain provisions of the law have 
been ignored or contravened, that would not necessarily make the decree a nullity 
and allegations about the impropriety or the illegality of the decree cannot be enter- 
tained in execution proceedings. Therefore, with respect, we do not feel disposed . 
to accept the broad proposition enunciated by Mr. Justice Patkar in his judgment 
that in a proceeding under O. XXI, r. 50, an issue can be so framed as to include 
any appropriate defence. 


By coincidence, just about a week before Mr. Justice Patkar and Mr. Justice 
Murphy delivered their judgments in Bhagvan’s case, Mr. Justice Mirza had been 
called upon to decide the same point and the decision of Mr. Justice Mirza is reported 
in the same volume in In re Malabar Forests & Rubber Co. Lid Mr. Justice Mirza 
has observed that O. XXI,r.50, of the Code should be read subject to the provisions 
of O. XXX of the Code. He has also held that, when an order has once been made 
against a firm, it is open to an individual partner, who has not been personally served 
to contend in the execution proceedings that he was not a partner in the firm, but 
that it was not competent to him to raise an alternative plea that none of the partners 
was authorised to enter into the transaction in dispute. In support of his conclusion 
that the pleas as to liability which can be examined under O. XXI, r. 50, are confined 
to the question as to whether the person proceeded against is a partner or not, Mr. 
Justice Mirza in hig turn has relied upon the observation of Stirling L. J. in Davis 
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v. Hyman & Co. I will deal with these observations separately in a subsequent por- 
tion of this judgment. It would thus be seen that the view taken by Mr. Justice 
Mirza is inconsistent with the view expressed by Patkar and Murphy JJ. On the 
view of Mr. Justice Mirza, the enquiry permissible under O. XXI, r. 50, sub-r. (2), 
lies within a very narrow compass and the question which can be agitated in such 
an enquiry would always centre round theallegations of the parties that a particular 
person was or was not a partner of the firm at the material time. 


The next decision which has taken the same view is reported in Cooverjt Varjang 
v. Cooverbat.+ This matter had gone before Beaumont C.J. and Kania J. in appeal 
against the judgment of Mr. Justice B. J. Wadia. In this case the proceedings began with 
a chamber summons for an order that leave under O. XXI, r. 50, sub-r. (2), of the 
Code of Civil Procedure be given to the applicant to execute the order dated November 
11, 1937, against Cooverji Varjang and Malsy Virji as partners in the plaintiff-firm 
and for costs. On this summons two questions arose for decision of the Court. The 
first point which was raised before Mr. Justice B. J. Wadia was that the summons 
had been improperly taken out inasmuch as it was not preceded by an application 
for execution under O. XXI, r. 11. This contention was negatived by tfe learned 
Judge. The learned Judge took the view that the application for leave was an 
ancillary application in the application for execution and that failure to make an 
application under O. XXI, r. 1], could not affect its validity, as it may at the worst 
be an irregularity but it was clearly not such an irregularity as would make the pro- 
ceedings invalid. The other question that was raised before the learned Judge 
was in respect of the pleas which could be taken by the opponents. The two earlier 
decisions of this Court to which I have already referred were cited before the learned 
Judge and the learned Judge preferred to follow the view taken by Mr. Justice Mirza. 
Several draft issues had been proposed by the learned counsel for the alleged partners. 
Amongst them were issues as to estoppel and res judicata. But the learned Judge 
held that these issues were inappropriate and he proceeded to deal with the issues 
which could be properly tried in the said enquiry. These issues related to the know- 
ledge of the defendant about the dissolution of the partnership and they naturally 
were permissible having regard to the provisions of the proviso to r. 3 of O. XXX. 
When the matter was taken beforethe Court of appeal both BeaumontC. J. and Kania 
J. agreed with the conclusions of the learned trial Judge. Beaumont C. J. referred 
to the practice which had been introduced on the Original Side in the matter of taking 
out summonses under O. XXI, r. 50, sub-r. (2); he mentioned the view which had 
been taken by Sir Dinshah Mulla who had introduced a change in the practice on the 
Original Side; and in the end he observed that he was inclined to think that the pro- 
ceedings under O. XXI, r. 50, sub-r. (2), were in the nature of execution proceedings. 
Even so, the failure to make an application under O. XXI, r. 11, did not, in the opi- 
nion of the learned Chief Justice, constitute any irregularity which would vitiate 
the summons. The learned Chief Justice then proceeded to deal with the merits 
and he significantly observed that on the merits the only question which could be 
dealt with under r. 50, sub-r. (2) was as to the liability of the appellants who 
were alleged to be partners to answer the decree against the firm. ‘The decree 
against the firm stands”, he observed, “but the Court has to determine against 
whom that decree can be executed.” It would thus be noticed that the emphatic 
manner in which Beaumont C. J. has expressed his view in regard to the nature of 
the enquiry under r. 50, sub-r. (2), leaves no doubt that the learned Chief Justice 
agreed with the view taken by Mr. Justice B. J. Wadia; and Mr. Justice B. J. Wadia 
had taken the said view even though the judgment of Patkar and Murphy JJ. in 
Bhagvan v. Hiraji had been cited before him. It would, therefore, be legitimate to 
assume that the said judgment was before the Court of appeal when this point was 
argued and yet the learned. Chief Justice felt disposed to express his view on the 
nature and limitations of the enquiry under O. XXI, r. 50, sub-r. (2), in emphatic 
terms as just indicated. 

At this stage it may be relevant to refer to the decisions of the Calcutta High Court 
on which Mr. Chhatrapati has relied. In Chhattoo Lal Misser & Company v. Naraindas 
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Baijnath Prasad! Mr. Justice Remfry allowed the enquiry under O. XXI, r. 50, 
sub-r. (2), to cover the contention raised by the party that no execution could pro- 
ceed against him because he was a ward under the United Provinces Court of 
Wards Act, 1912, and that the Court was not competent to hear a case against him 
or to decree it unless the provisions of that Act had been observed, and, secondly, 
that he was not a partner in the defendant-firm. Dealing with the provisions of O. 
XXI, r. 50, sub-r. (2), the learned Judge observed that (p. 706) : 

“The common sense of the matter is that the party sought to be charged can raise any 
personal defence and is generally precluded from challenging the decree, though, if that were 
obtained by collusion and fraud, that would not bind him, for he can only be bound, if found 
to be a partner, by admissions made by his partners and their conduct within the scope of their 
authority as such.” 


Unfontunately, the questions as to whether the PAE under O. XXI, r. 50, 
sub-r. (2), are in the nature of execution proceedings, and if yes, whether such pleas 
can be entertained by an executing Court, were not urged before the learned Judge 
and do not appear to have been considered. 

Mr. Justice Panckridge of the Calcutta High Court has likewise followed the view 
taken by Mr. Justice Patkar when he had to deal with this point in Tolaram Nathumall 
y. Mahomed Valli Pate. Mr. Chhatrapati has also relied on similar observations 
made in Jagat Chandra Bhattacharjee v. Gunny Hajee Ahmed”. It, however, appears 
that on a subsequent occasion the Calcutta High Court has taken a contrary view. 
In C. M. Shahant v. Havero Trading Oo.4 this question was considered by Mr. 
Justice Das exhaustively and Mr. Justice Das has held that in an enquiry under O. 
XXI, r. £0, sub-r. (2), the only point which falls for decision is whether the person 
sought to be proceeded against was a partner of the firm or not. The earlier decisions 
of the Calcutta, High Court, on which Mr. Chhatrapati has relied, were considered 
by Mr. Justice Das and have been dissented from. Dealing with the observations 
of Mr. Justice Remfry in Chhatto Lal Misser & Oo.’s case, which I have just 
cited, Mr. Justice Das remarked that the fallacy underlying the said observations 
was that the learned Judge took it for granted that there had been no decree against 
the respondent in that case. The learned Judge added that the fact, however, was 
that if the respondent was a partner in fact then there was a decree even 
against him because there was a decree against the firm. Mr. Justice Das also re- 
ferred to the decisions of this Court and he agreed with the view taken by Mr. Justice 
Mirza and dissented from the view expressed by Mr. Justice Patkar. After this 
matter was decided by Mr. Justice Das, it went in appeal, and McNair and Gentle 
JJ. agreed with the view taken by Mr. Justice Das. 


It would now be necessary to refer to two English decisions which are relevant to 
this point. In Davis v. Hyman & Oo.5 a similar question under the corresponding 
provision of O. XLVII.a, r. 8, of the Supreme Court Rules fell to be considered. 
When summons was taken under the said rule for leave to execute a decree passed 
against the firm on the allegation that the opponent to the summons was a partner 
of the firm, it was held that the order for an issue, in which the question should be 
whether that person ‘was or had held himself out as a partner in the defendant firm’, 
was rightly made. When the summons was taken out in this case, the Master had 
made the order that the question to be tried “shall be whether the said Sydney 
Maurice Hyman was or has held himself out as a partner in the defendant firm.” 
On appeal, this order was modified and the issue was confined to the question as to 
whether that saidSydney Maurice Hyman was a partner of the firm at the material 
time. That part of the issue which referred to the plea that the said Hyman had 
held himself out as a partner of the firm was deleted. It was this appellate judgment 
that came to beconsidered by Vaughan Wiliams L.J., Stirling L. J. and Mathew LJ. 
In the result, the original order passed by the Master was restored. While dealing 
with this matter, Stirling L. J. observed (p. 856) : 

‘| Here we have a person who is alleged to be liable as a member of the defendant firm, and 


1 (1928) I. L. R. 56 Cal. 704. 4 [1944] 51 C. W.N. 488. 
2 fred 2 Cal. 812. 5 11903] 1 K, B. 854. 


3 (1925) I. L. R. 68 Cal. 214. 
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the only question which requires solution is whether his liability arises from his being a member 
of the firm or from his-having held himself out as a partner.” 
That is why the learned: Judge took the view that the order of the Master had pro- 
perly provided for the determination of the question. Then Stirling L.J. proceeded 
to make a certain observation which is always cited when the present point is 
judicially considered. l 

“It is suggested”, observed Stirling L.J., “that, if this form of order is adopted, the defendant 
: in the issue might be deprived of some defence that he might have had if he had been served 
with the writ and had an opportunity of appearing in the action. As to this I would say that 
under the rule the question to be determined is the general one of the liability, as a member of 
the firm, of the person sought to be charged, and it seems to me that an issue could, in a proper 
case, be so framed as to include any proper defence. No such defence is suggested in the present 
case.” (p. 856). e 
It is on the last two observations that Mr. Justico Patkar has relied in taking the 
view that, according to these observations, it would be open to a party sought to 
be proceeded against to raise contentions besides the principal contention that he 
was not a partner of the firm at the material time. It would be notic&l that the 
observations in question are clearly obiter and even so it would not be right, with 
respect, to construe these observations apart from their context. The only point 
which arose for decision was whether the Master was right in directing an enquiry 
to be held in respect of two matters: Was Sydney Maurice Hyman a partner of 
the firm at the material time or had he held himself out as a partner at the material 
time? It was held that both parts of the question legitimately fell to be enquired 
into under the summons issued under O. XLVIII.a, r. 8, of the Supreme Court 
Rules. If this context of the dispute is borne in mind, it would be ised that the 
somewhat general observations made by Stirling L. J. cannot be pressed into 
service in support of the proposition that the enquiry permissible under Ô. XLVI 1a, 
r. 8, corresponding to O. XXI, r. 50, sub-r. (2), is a much wider enquiry and that in 
such an enquiry any plea can be raised by the person against whom the summons 
is issued to show that he was not liable. 

Whilst we are considering the observations made by Stirling L.J., it would be 
necessary to refer to another English decision in Weir & Co. v. McVicar æ Co.! 
in which it has been held that in an action against a firm a person who, being served 
a8 a partner, enters an appearance under protest denying that he is a partner in 
accordance with the provisions of O. XLVI. a, r. 7, is not entitled to dispute the 
liability of the firm, and consequently cannot obtain an-order for an issue to try 
the question of his partnership before the other issues in the action. When it was 
urged before the Court that this view might cause hardship, the argument was re- 
pelled by Bankes L. J. in these words (p. 133): 

“A member of a partnership on becoming a partner takes upon himself the responsibility 
for everything that his partners may do in the conduct of the partnership, whether it be in the 
ordering of goods, or failing to defend an action, or admitting, however wrongly, the liability 
of the firm.”’ 

Similarly, Scrutton L. J. observed (p. 135): 


“Order XLVIII.a, r. 8, assumes that judgment has already been obtained against the firm 
by proper service, and then proceeds to point out who are the persons against whom it is to be 
enforced. The appellant desires to invert the procedure, and to suspend the obtaining of judg- 
ment against the firm until after it has been ascertained who are the persons against whom the 
judgment when obtained will be enforceable. There is nothing in the rules which allows of . 
such a proceeding,...”’ 


Therefore, in our opinion, it would not be reasonable to take the view that the ob- 
servations made by Stirling L. J. really support the view for which Mr. Chhatrapati 
contends. 


- [The rest of the judgment is not material to the report.] 
Appeal dismissed. 
6 
1 [1925] 2 K. B. 127. 
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Before Mr. Justice Vyas. j 
ANNA SAKHARAM PATIL v. BASGOUDA ANNA PATIL.* 

Hindu Law—Widow—Surrender— Deed of gift executed by widow, of husband’s estate inherited 
by her, in favour of her daughter who was newt reverstoner—Whether on construction of deed 
widow had surrendered her estate to ker daughter—Construction of document. 

A Hindu widow who had inherited her husband’s property passed a deed of gift in respect 
of the property in favour of her daughter who was the next reversioner. The deed contained 
among others the following recitals: “The above mentioned lands and the house premises... 
are, this day, given in gift to you. Hence you should pay the Government assessment 
of the lands, from out of the aforesaid properties...and carry on vahiwat,..you should...live 
with me during your life-time, look after me and render service to me and you should carry 
on vahiwat of the whole of the property. After my death you should consider the entire 
property as ‘Stridhan’ of your absolute ownership and manage the same accordingly as 
owner. In that matter neither I nor the heirs to my estate shall have any kind of right, 
title and interest therein. The entire right is fully given to you. The said properties 
which had been in my vahiwat upto this day, are given this day into your possession,” On 
the question whether the widow, by executing what purported to be a deed of gift, had surren- 
dered to her daughter her estate in the property inherited by her from her husband :— 

Held, on the construction of the document, that the transaction embodied in the deed 
was not a surrender but the deed was only in the nature of a will. 

In construing a document what is essential is not a word here or a sentence there, loosely 
or inappropriately used, but the intention of the author, and this must be gathered from a 
careful consideration of all the statements made by the author and directions given by the 
author in the deed. In construing an instrument violence should not be done to the plain 
meaning of the words, but this rule must be applied not only to a word here or a sentence 
there, but must equally be applied to all the material statements contained in the instru- 
ment. 

Rama Nana v. Dhondi Murari,) commented on. 

Sureshwar Misser v. Maheshrani Mtsrain® and Bhagwat Koer v. Dhanukhdhari Prashad 

Singh,® referred to. 


One Sakharam, who owned certain lands and a house in Digraj villagein the Sangli 
district, died leaving him surviving his widow Saubai and a daughter Krishnabai. 
Saubai passed a deed of gift in respect of the aforesaid papa ie in favour of her 
daughter Krishnabai, who was the next reversioner, on July 25, 1910. Krishnabai 
sold these properties to Basgouda (defendent) on June 20, 1922. Saubai adopted 
Anna (plaintiff) on June 21, 1940, and she died in 1942. 

On June 26, 1949, the plaintiff filed the present suit against the defendant for 
possession of the properties, alleging that Krishnabai had no right to alienate the 
properties and that, therefore, the defendant got no title to the properties by virtue 
of the sale-deed passed in his favour by Krishnabai. The defendant inter alia 
“ contended that Saubai, who was the next heir of her husband’s properties, had 
by the sale-deed dated July 25, 1910, surrendered her estate in the properties in 
favour of her daughter Krishnabai who wag the next reversioner, that since the 
date of the gift Krishnabai had become an absolute owner of the properties, that 
pursuant to his purchase of the properties the defendant had become a full owner 
of the properties and that, therefore, the plaintiff had no title to the properties 
simply by reason of his adoption by Saubai. The trial Judge held that the deed 
of gift executed by Saubai was not a valid surrender and decreed the plaintiff’s suit, 
observing in his judgment, as follows :— 

. “So on the face of the recital in the gift deed itself that Krishnabai was to take an absolute 
estate after the death of Saubai, and in the absence of any convincing documentary cvidence to 
show that the gift deed was acted upqn as a valid surrender and that Krishnabai was ever in 
actual and exclusive possession of the gifted property as owner, I cannot persuade myself to 
construe exh. 27 as a surrender deed. Since it is not shown that exh. 27 was a valid surrender 
*Decided, September 1, 1955. Second Appeal 1 (1923) I. L. R. 47 Bom. 678, 


No. 212 of 1958, from the decision of 8. S. 8.0. 25 Bom. L. R. 861. 
Malimath, District Judge, South Satara, 2 ois) L. R. 47 I. A, 288. 


cee aera No. 259 of 1951, reversing the 8 (1919) L. BR. 461. A. 259, 
decree by S. V. Joshi, Jt. Civil Judge, 8.0.22 Bom. L. R. 477. 


J. D., Sangli, in Civil No. 556 of 1949. 
L. R—12. 
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deed, that it was acted upon as such and that Krishnabai was ever in actual possession as owner 
by virtue of the gift deed, the gift deed is not valid and cannot be binding on the plaintiff.” 


On appeal by the defendant, the District Judge held that the gift deed passed by 
Saubai amounted to a valid surrender and dismissed the plaintiff’s suit, observing 
in his judgment, as follows :— d 

“I have carefully gone through the whole of the documents and I do not find a single word 
suggesting that the donor wanted to retain any such right. Merely because there is a sentence - 
which says that after the donor’s death the donee should deal with the property as an absolute 
stridhan owner, it does not mean that till the death of the donor the donee was not to get any 
full rights. As above said there is no restrictive clause. On the other hand there is a clear 
mention that the donor made a gift of the properties the same day. There is a mention that the 
possession of the properties is also given on the very day of the gift deed. There was no need 
to mention this delivery of possession unless it was intended to clothe the donee with the full 
rights. ‘There are clear recitals in the gift deed that all rights are transferred to the donee ‘without 
reservation of any right whatsoever during the life-time of the donor. There-.is, however, one 
more sentence whereby the donor hopes that the donee would stay with her till her lifetime to 
serve and maintain the donor. Assuming that this amounts to a reservation ofa right of maintenance 
even then such a reservation for maintenance is permissible. But in this cas® there is no 
keeping back of any property by the donor for the purpose of maintenance. She has given every 
inch of property she had inherited from her husband and has only expressed a hope that the 
donee will serve her and maintain her till her lifetime. In view of all these considerations I 
come to the conclusion that the gift in question is of the entire estate. It is also a transfer of 
immediate property and not in the nature of a will.” 


The plaintiff appealed. 


G. R. Madbhavi, for the appellant. 
K. G. Datar, for the respondent. 


Vyas J. This is an appeal by the plaintiff and it raises a question of construction 
of a certain document dated ae, 25, 1910. The form of this document is a deed 
of gift by Saubai, the widow of Sakharam Satgouda, Patil,in favour of her daughter 
Krishnabai who was the next reversioner. The question is, did Saubai by this 
document surrender her estate in the properties of her husband in favour of the 
next reversioner by completely effacing herself from the estate or did she intend 
that the transfer of her estate to the next reversioner should take effect only after 
her death. 

The plaintiff has filed Civil Suit No. 556 of 1949 to recover possession of the suit 
properties which consist of certain lands and a house situated in Digraj village in 
Sangli District. The suit properties belonged originally to one Sakharam Satgouda 
Patil who died about forty years ago, leaving surviving behind him his widow Saubai 
and a daughter Krishnabai. Saubai adopted the present plaintiff on June 21, 1940. 
She died two years later in 1942. During her lifetime she passed a deed of gift 
exh. 28 in respect of the suit properties in favour of her daughter Krishnabai on 
July 25,1910. Krishnabai sold these properties to the defendant on June 20, 1922. 
The plaintiff contends in the suit that Krishnabai had no right to alienate the 
properties and that, therefore, the defendant got no title to the properties by virtue 
of the sale-deed passed in his favour by Krishnabai. The defendant on the other 
hand contends that Saubai, who was the next heir to her husband’s properties after 

his death, had surrendered her estate in these properties in favour of her daughter 

Krishnabai who was the next reversioner and that this was done by a deed of gift 
which was passed by Saubai on July 25, 1910. According to the defendant, since 
the date of gift, Krishnabai had become an absolute owner of the suit properties 
and it was in that capacity that she had sold, the properties to him on June 
20, 1922. The defendant says that pursuant to his purchase of the properties from 
Krishnabai, he had become a full owner of the properties and had been in enjoyment 
thereof as such. In these circumstances, says the defendant, the plaintiff cannot 
get title to the suit properties simply by reason of his adoption by Saubai. 

The learned Civil Judge, J.D., Sangli, who decided the suit, came to the conclusion 
that the document purporting to be a deed of gift of the suit. properties by Saubai 
to Krishnabai did not amount to a surrender, and that ever if it amounted to a 
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-` surrender, it was not a valid surrender as it was not a total surrender and it would 
not bind the plaintiff. Accordingly, the leanred Civil Judge decreed the suit of the 
plaintiff. On the defendant going in. appeal, the learned District Judge held that 
the gift deed passed by Saubai to Krishnabai amounted to a valid surrender and 
_ that, therefore, the plaintiff was not entitled to succeed in his suit. Accordingly, 
the learned District Judge ordered the suit of the plaintiff to stand dismissed. It is 
from. this decision of the learned District Judge that the plaintiffhas come in second 
a ; 

E ere is only one issue to be decided in this appeal, viz. whether by executing 
a deed, which purports to be a deed of gift in favour of Krishnabai, Saubai surrendered 
to Krishnabai her estate in the properties inherited by her from her husband or 
whether Saubai intended that the transfer was to be effective only upon her death. 
Having carefullyread and considered the contents of what purports to bea deed of gift, 
I find it difficult to agree with the view of the learned District Judge that the transac- 
tion amounted to a surrender. As was pointed out by their Lordships of the Privy 
Council in Sureshwar Misser v. Maheshrant Misrain,! two conditions must be 
fulfilled befgre a transaction could amount to a valid surrender and the two conditions 
are: (1) The surrender must be total, not partial; and (2) The surrender must be 
a bona fide surrender, not a device to defeat the estate of the reversioner. Now, 
in this case, the Courts below have taken different views of the nature of the transac- 
tion embodied in the deed of gift exh. 28. The learned Civil Judge upon an examina- 
tion of the contents of the document came to a conclusion that the transaction was 
not a surrender. The learned District Judge, however, took a contrary view in appeal 
and held that the transaction amounted to a valid surrender. Mr. Datar appearing 
for the respondent (defendant) has strenuously sought to support the view taken by 
the learned District Judge and he has drawn my attention to certain recitals in the 
deed exh. 28 in support of his contention that the deed must amount to a valid 
surrender. For instance, Mr. Datar says that the oxpressions in the deed such as: 


“aA TT TIMI TTI stead art Ut Geer aa fas ae ae 
aay aari m wir me ar maA jar gae aiae wat” 
and “gat gmnda ma gT art An w wud a wa faar adiate 
aad. mA wag aa frond ga aawa mose eter A fg T NET 


would show that by ing the deed Saubai, the widow of Sakharam Satgouda Fatil, 
had totally effaced herself from her estate in these properties and that, therefore, 
the surrender was a complete one. Translated into English these recitals would 
read :— 

“The above mentioned lands and the house premises together with the appurtenances 
thereof situated within the limits of the aforesaid village are, this day, given in gift to you. Henco 
you should pay the Government assessment of the Jands, from out of the aforesaid properties, 
to the Chavadi (village office) and carry on the vahiwat, happily,” 
and 

“You should, therefore, live with me during your life-time, look after me and render service 
to me and you should oarry on the vahiwat of the whole of the property. After my death you 
should consider the entire property as ‘Stridhan’ of your absolute ownership and manage the 
` same accordingly as owner. In that matter neither I nor the heirs to my estate shall have any 
kind of right, title and interest therein. The entire right is fully given to you. The said properties 
which had been in my vahiwat upto this day, are given this day into your*possession.” 

I have given my anxious thought to the language of these recitals and the implica- 
tions thereof, but am unable to accept Mr. Datar’s construction of these statements 
in the deed. Mr. Datar contends that the words “ara a MAN ATC AAAI 


amaa BITTY ai eH ATT T aar ufsst ard? (in that matter neither I nor 
the heirs to my estate shall have any kind of right, title and interest left therein)” 
° 


1 (1920) L. R. 47 I. A. 283. 
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would show that the transaction was a surrender, in that Saubai expressly and 
completely effaced herself from these properties by giving up her right, title 
and interest in the properties immediately upon the execution of the deed. 
In particular, Mr. Datar lays stress on the words “amar... sare 
Sh WAT a Slat Weta arg} (neither I...shall have any kind of right, title 
and. interest left therein)’ and argues that, if the transaction was not intended 
to be a transfer in presente, but was intended to retain Saubai’s interest in these 
properties so long as she was alive, she would not have used the words “neither 
I” in the above sentence in the deed. Mr. Datar is not right in putting this con- 
struction on the above sentence. It is a well-settled canon of construction that a 
document must be construed not piecemeal, but as a whole, due consideration being 
paid to all the material statements in their proper context. Now, Mr. Datar over- 
looks the fact that the words “ana aradia (in that matter)? in the senténce on 
which he relies relate directly to the immediately preceding sentence in the deed, 
which contains a clear, emphatic and unmistakable statement of Saubai’s intention 
that it was only after her (Saubai’s) death that her daughter was to consider herself 
an absolute owner of these properties and was to manage the properties as such, 
This declaration by Saubai conferring the rights of absolute ownership over these 
properties upon her daughter only after her death would show that the sentence 
“St al AMAT ATT AAT areata AN ward se AAT a aay IGAJ 
(In that matter neither I nor the heirs to my estate shall have any kind of right, 
title and interest left therein)” relates to a point of time, not during the life of Saubai, 
but after her death. The words “neither I” in this sentence are meaningless in their 
context and were carelessly used, since it is only too evident that Saubai could 
possibly have no right, title and interest left in these properties after her death. 
The words “ad ga TT gar fas area (the entire right is fully given to ae 
in the context, occurring as they do immediately after the above sentence, also 
refer to a point of time after Saubai’s death and mean. that all rights in respect of 
these properties were given to,the daughter, but were to be effective only upon 
the mother’s death. 

It is true that the deed recites “sari a Ft BTM aitaa qegafga arado 
ger adta fee arg (the abovementioned lands and the house premises together 
with the appurtenances thereof situated within the limite of the aforesaid village 
are this day given in gift to you)”; but simply because the word “aafia (gift)”’ 
is used, it would not necessarily follow that the transaction was a surrender. In my 
opinion, the reading of the deed as a whole would show that tho word “agsia” 
was inappropriately used. What is essential in construing a document is not a 
word here or a sentence there, loosely or inappropriately used, but the intention of the 
author, and this must be gathered from a careful consideration of all the statements 
made by the author and directions given by the author in the deed. It is true 
that in construing an instrument violence should not be done to the plain meaning 
of the words, but this rule must be applied not only to a word here or a sentence 
there, but must equally be applied to all the material statements contained in the 
instrument. As I proceed with this judgment, Ishall point out that there are recitals 
in this deed whose plain and natural meaning could only be that the deed was not one 
of surrender, that it was not in the nature of a gift, but was in the nature of a will. 


The directions “aag aardr tu airar aeare ara amaA? ear JIET 
afgate murat. (You should pay the Government assessment of the lands, from out 
of the aforsaid properties, to the Ohavadi and carry on the vahiwat happily)” are 
not necessarily indicative of an immediate gift and are, in my opinion, quite con- 
sistent with the deed not being one of surrender. So far as the mere physical acts 
of management and paying of assessment at the Chavadi were concerned, the 
daughter was given an authority to do them. From these directions I am unable 
to come to the conclusion that the ownership over the lands was immediately trans- 
ferred to the daughter. . 

On a careful consideration of the contents of the entire deed, it is doubtless that 
by this document Saubai did not make an ‘immediate gift of her estate in these pro- 
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perties to her daughter. She clearly intended that the transfer was to be effective 
after her death. This is an irresistible conclusion from the recital: “ qa 7 


Sard Ta 
waqaf m mat Aa way waa a aa faondt agrare wedi. (You should, 
therefore, live with me during your life-time, look after me and render service to 
me and you should carry on the vahiwat of the whole of the property)”. It would 
appear from this statement that Saubai, by executing this deed, did not 
intend to render herself dependent upon anybody, not even upon her daughter, in 
the matter of her own residence and maintenance. She did not say that after the 
execution of this dooument she would look to her daughter for providing residence 
. or maintenance for her. If Saubai had intended to divest herself immediately 
of her interest in the house in favour of her daughter, she would have said so and, 
in view of the fact that she had no other place to live in, she would have asked her 
daughter to permit her to stay with her. But she did not do so. She did not say 
that she would Jive with her daughter. On the contrary, she cast an obligation upon 
her daughter that the latter must stay with her. Now, if a mother enjoins upon a 
daughter, who has lost her husband as Krishnabai had, that she must stay with her, 
it is clear that the mother must have a house where she can stay herself and ask 
the daughter also to stay with her. Likewise, if a mother directs that her widowed 
daughter, who is destitute of means, must live with her and look after her and minister 
to her comforts and conveniences, she undertakes an obligation to maintain the 
daughter, and it is clear that for that purpose she must have her own means whereby 
she can maintain herself and the daughter. In my opinion, the words “gẹ gardtTaa 


WATT Ug mA Aana werd. (You should therefore live with me during your 


life-time, look after me and render service to me)” did not imply an obligation on 
the daughter to provide residence or maintenance to the mother, but they implied an 
obligation which was undertaken by the mother herself to provide residence and 
maintenance to the daughter in consideration for the daughter serving her and 
looking after her. 

Now, there is no dispute that, besides the suit house and the suit lands, Saubai 
had no other house and no other lands. Since it is implicit in the recital 
“qa gadaa aaah aga wet tar cam wea 4 aa frat agare werd. 
(You should, therefore, live with me during your life-time, look after me and render 
service to me and you should carry on the vahiwat of the whole of the property)” 
that Saubai voluntarily undertook upon herself an obligation to keep the daughter 
with herself and also an obligation to maintain her in return for the daughter’s 
services to her, it is evident that, even after executing the deed, she retained her 
interest both in the house and in the lands so long as she was alive. In other words, 
she did not intend the transaction to be a transfer in presente, but intended it to operate 
as a transfer after her death. This conclusion to which I am driven from the recital 
“You should, therefore, live with me during your life-time, look after me and render 
service to me” militates strongly against construing the transaction embodied in the 
deed as one of surrender. The test whether the house was gifted away by Saubai 
ta her daughter with immediate effect was whether, after the execution of the deed, 
Saubai looked up to her daughter for providing residence for her and the test whether 
the transfer of the lands was intended to be a transfer in presente was whether, after 
the deed was executed, Saubai looked up to her daughter for maintenance. Upon 
a construction of the plain words of the expression “You should, therefore, live with 
me during your life-time, look after me and render service to me”, both thesetests would 
show that the deed was really in the nature of a will and not a surrender, since Saubai 
even after executing the deed retained independence for herself in the matter of her 
residence and maintenance. If Saubai had intended the transfer of the properties 
to be a transfer tn presente, i. e. if she had intended that the deed was to operate as 
a complete effacement of herself from her estate with immediate effect, she would 
have used words casting an obligation upon her daughter to provide forher residence 
and maintenance. She would have made no mistake about it, for unless she cast 
those obligations upon her daughter, she would have immediately found herself in 
a helpless state, shelt&rless and penniless, after surrendering her estate to her daughter. 
She was careful enough to use in the deed clear expressions casting an obligation 
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upon her daughter to live with her and also an obligation that she should render 
service to her as long as she lived. If she had further intended to cast an obligation 
upon her daughter that the latter should also maintain her, she would not have 
omitted to mention it explicitly, for it would have been by far a major obligation. 
But she said nothing of the kind. This would show that, by executing the deed, 
Saubai was not making herself dependent on her daughter for maintenance, which in 
turn would show that she was not transferring her properties forthwith by this deed. 

The deed shows that even prior to the date of its execution, Krishnabai had been 
residing in the suit house ever since the date of her husband’s death. That residence 
was clearly not residence as owner of the house. Saubai, the mother, was the owner 
and Krishnabai was residing with her. The execution of this deed by Saubai did 
not alter the abovementioned character of Krishnabai’s residence in the hquse so 
long as Saubai was to remain alive; and this is perfectly clear from the word 
“arafat (therefore)”’ in the recital “araqda THT TAU AAT AIS WaT q ATTA 
met Got Ge mama Fie cw gee ame Tet har at. neat gA 
gaida ae gT at Aana wat a aq faandtar afetre wert. 
(You have been staying with me, from the death of your husband, upto this day. 
You did not get any estate or maintenance whatever from your husband and you 
do not now desire to take another husband in marriage. You should, therefore, 
live with me during your life-time, look after me and render service to me and you 
should carry on the vahiwat of the whole of the property).” This word ‘areira 
taken with the words which precede it and those which follow it would clearly 
show that Saubai asked her daughter by this deed to stay with her in the suit house, 
because the daughter had been staying in thishouse since her widowhood and because 
she had recevied no estate or maintenance from her deceased husband and because 
she had no intention to marry again, and not because Saubai was conferring owner- 
ship of the house upon the daughter with immediate effect. In other words, the 
expression “‘earattat’”’ inthe context in which it occurs would show that the charac- 
ter of Krishnabai’s residence in the house, which to start with was not residence 
as owner, was not altered by the execution of the deed. 


As I have stated above, the words “gat gardada namna ugat mA Fat Tay 
mua aq aa faarii age wera. (You should, therefore, live with me durmg 
your life-time, look after me and render service to me and you should carry on the 
vehiwat of the whole of the property)”, properly construed, mean that, notwith- 
standing the execution of the deed, Saubai had retained her interest in the house 
and the land so long as she remained alive. In this construction, I am fortified 
by the words which follow immediately and those words are: “wẹ Taq wt 
farit ga awa mea etter anger fE car wart EA A A. 
(After my death, you should consider the entire property as stridhan of your absolute 
ownership and manage the same accordingly as owner)”. If Saubai’s intention in 
executing the deed was to efface herself completely and with immediate effect from 
these properties, the words “#tẹ wa frond ga framed areata efter anA 
REI aT Im Areald aae Hewat.’ would be totally meaningless. Lf words have 
a meaning and if no violence isto be done to the meaning, the expression “ATH RATT 
a4 faoadt og frama aoar efaa qiest aT TaT Areata gaea Herat” 
must show, and show beyond any doubt, that, though Saubai passed this deed of 
gift in favour of her daughter, she did not surrender her estate thereby to the daughter. 

he intended that the ownership in herestateshould pass on to her daughter only after 
her death and she gave an unmistakable expression to that intention when she went 
on to provide in terms in the deed that the right of ownership, including the right 
to dispose of the property in any manner the daughter chose, was to acorue to the 
daughter only after her death. During Saubai’s life, the said right was not to accrue 
to the daughter and for obvious reasons. The reasons were that the mother wanted 
to have the house for her own residence and for providing resigence to her widowed 
daughter and she wanted to keep the lands also for herself to maintain herself and 
the daughter who had received no estate from her deceased husband and who was 
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determined not to marry again. In my view, therefore, the transaction embodied 
in the deed was not a surrender. The deed was only in the nature of a will. 


Upon this view of the deed, it is not necessary to refer to the decisions in Sureshwar 
Misser v. Maheshrani Misrain!, Bhagwat Koer v. Dhanukhdhari Prashad Singh? 
and Rama Nana v. Dhondi Murari? since those were cases of surrender and this 
one is not. Here Saubai’s intention was clearly expressed and the intention was 
that thé ownership of the properties should vest in the daughter after her death. 
There was no similar term in the transactions which were the subject-matter of 
construction in those cases. ‘Those were cases where the surrenderor, after surrender- 
ing the estate, had cast an obligation upon the surrenderee that the latter must 
maintain the former, and the question was whether such an obligation was consistent 
with the transaction being a surrender. Here Saubai did not cast any such obligation 
upon her daughter, but on the contrary asked the daughter to stay with her and 
undertook to maintain her in return for her services to her. In Rama Nana v. 
Dhondi Murari, the surrenderor had cast upon the surrenderee an obligation not 
merely to maintain the surrenderor, but also to render service to her and look to 
her comforts as long as she lived. The learned Chief Justice, relying on the Privy 
Council decisions in Sureshwar Misser v. Maheshrant Misrain and Bhagwat Koer 
v. Dhanukdhart Prashad Singh, held that those obligations were not inconsistent 
with the deed being one of surrender. It may, however, be pointed out, with respect, 
that in the Privy Council cases it does not appear that any obligation was cast by 
the surrenderor upon the surrenderee that the latter must live with the former and 
render service to, and look after the comforts of, the former as long as she lived. An 
obligation to maintain a surrenderor is one ar An obligation to live constantly 
with the surrenderor and to do service to her and minister to herneeds and comforts 
as long as she lives is another thing and a far more onerous thing. A person may not 
mind maintaining another person, because it generally involves merely the sending 
of necessary monies for maintenance; but he may find it disagreeable or onerous 
to stay always with another, and the reasons for it may be more than one, for instance 
incompatibility of temperaments, difficulty of. pleasing the other person however 
hard one may work for him etc. In these circumstances, it may appear controver- 
sial how far the imposition of these obligations upon a surrenderee may be consistent 
with a transaction being a surrender. If a surrender is made conditional upon the 
acceptance of these obligations by a surrenderee, could a surrenderor be said to 
have effaced herself entirely from the estate? Mr. Datar frankly concedes that 
apart from Rama Nana v. Dhondi Murari hehas not been able to discover any autho- 
rity suggesting that an obligation to maintain another would include an obligation to 
live with the other constantly and serve the other always as long as the said other 
person lived. As far as thd decision in Rama Nana v. Dhondi is concerned, I have 
already pointed out that it does not ap to receive full support from the Privy 
Council cases upon which it seeks to rely. In any event, as the case before me 
is not of surrender, none of the decisions referred to above would assist Mr. Datar’s 
client. 

In the result, the judgment and decree passed by the learned District Judge are 
set aside, the decree of the trial Court is restored and the appeal is allowed. The 
respondent will bear his own costs as also the appellant’s costs of this appeal and also 
of the appeal before the District Court, i 


Appeal allowed, 
1 a L. R. 47 Te A. 288. 8 (1928) I. L. R. 47 Bom. 678, 
2 (1019) L.R.461. A. 259, 8.0.25 Bom. L. R. 861, 


8.0, 22 Bom, L.R.477, 
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Before the Hon'ble Mr. M . C. Chagla, Chief Justice, and Mr. Justice Tendolkar. 
S. C. PRASHAR, v. VASANTSEN DWARKADAS.* 


Indian Income-taz Act (X Iof 1922), Sec. 34—Income-taz(Amendment) Aci (No. XXV of 19583), Sec. 18 


—Constitution of India, arts, 14, 226, 227—Income-taw Officer issuing notice under s. 34 in 1954 
calling upon firm to submit return for year ending March 31, 1943—Notice purported to be 
issued under amended second proviso to 8. 34(3) which came into force in 1952 and in pursuance 
of direction or finding contained in Appellate Tribunal’s orderunder s. 33 respecting the firm which 
was nol before Tribunal but was a stranger to the assessment—-Application by firm for writ 
challenging validity of notice— Whether notice invalid because out of time—Amended second pro- 
viso whether can extend period of limitation—Court whether can issue writ of prohibition against 
Income-tax Officer. —-Whether second proviso to 8. 34(8) offends against art. 14.and to what extent— 
Legislature extending period of imitation—Vested right of party, of bar of remedy against him, 
when can be affecte —Limits upon the power of High Couri to issue writ under art. 226 or 227— 
Exceptions to rule that Court will not give relief by way of writ when petitioner gan get same 
relief by ordinary legal remedies— Whether an authority can claim to exercise jurisdiction by 
construing a section of an enactment erroneously. 

The Income-tax Officer issued a notice under 8.84 of the Indian Income-tax Act,1922, on April 
30, 1954, calling upon a firm to submit a return of its total income for the year ending March 
31, 1948. The Income-tax Officer purported to issue this notice, under the amended second 
proviso to s. 34(3) of the Act, (which came into operation on April 1, 1952), in consequence 
of a direction or flading given by the Appellate Tribunal in its order under s. 88 in respect 
of the firm which was not before the Tribunal. The firm challanged the notice by a 
petition filed in the High Court for a writ under art. 226 of the Constitution of India 
restraining the Income-tax Officer from proceeding further pursuant to the notice, 
alleging inter alia that the notice was invalid, that the Income-tax Officer had 
no authority or competence to issue the notice and that the assessment proceedings which 
he proposed to initiate pursuant to the notice would be proceedings without any jurisdic- 


_ tion at all. The Income-tax Officerinter alia contended that the petitioner had no right 


to maintain the petition and obtain an appropriate writ against him :— 

Held, that as the remedy or right to issue a notice to the petitioner under s. 34 of the 
Act was already barred to the Income-tax Officer at the date when the amended second pro- 
viso to s. 84(3) came into operation, this amended proviso could not revive the remedy by 
providing an extended period of limitation, and 

that, therefore, the notice which was issued under s. 84 was a notice that was out of time 
and was, therefore, invalid: 

Income-Tax Officer v. Calcutta Discount Co. Ltd., explained; and 

that as the Income-tax Officer had exceeded his competence and authority in issuing the 
notice, the want of jurisdiction pleaded by the petitioner was a patent one and, therefore, 
the Court, under art. 226 of the Constitution, could prevent the Income-tax Officer from 
assuming jurisdiction which he patently did not possess : 

Lala Lachhman Dass Nayar, In re.,? distinguished. 

K. S. Rashid and Son v. The Income-tax Investigation Commission etc.,> The State of 
Tripura v. The Province of East Bengal,‘ Raleigh Investment Co. Ltd. v. Governor General in 
Council’, Himmatlal Harilal Mehta v. The State of Madhya Pradesh®, Farquharson v. Morgan’, 
and R. v. Controller-General of Patents*, referrd to. 

The second proviso to s. 34(3) of the Indian Income-tax Act, 1922, offends against art. 14 
of the Constitution of India in so far as it affects third parties. 

Suraj Mall Mohta and Co. v. Visvanatha Sastri’ and Sakhawat Ali v. The State of Orissa’, 
referred to. 

Although limitation is a procedural law and although it is open to the Legislature to extend 
the period of limitation, an important right accrues to a party when the remedy against 
him of another party is barred by the existing law of limitation, and that vested right cannot 
be affected except by the clearest and most express terms used by the Legislature. 


* Decided, October 5, 1955. O. C. J. Appeal 5 (1947) 15 I. T. R. 882, P.C. 


No. 1 of 1955 : Miscellaneous No. 266 of 1954. 6 [1954] S. C. R. 1128. 
1 (1958) 28 I. T. R. 471. 7 (1894) 1 Q: B. 552. i 
2 (1952) 22 I. T. R. 418. 8 [1958] 1 AN E. R. 862. 
8 [1954] S. C. R. 788. 9 (1054) 26L n R. 1. 
4 t1951] 23.C.R.1 10 [1955] 1S. C.'R. 1004. 
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Except for the territorial limitation placed upon the High Court hy the Constitution, 
there is no limit upon the right or the power of the High Court to issue a writ under 
art. 226 or art. 227 of the Constitution. The Courts for their own guidance have put 
limitations upon their very wide power, but those are self-imposed limitations, they are not 
legal or constitutional limitations. 

The two exceptions to the ordinary rule that the Court will not give relicf by means of 
a writ when the petitioner can get the same relief by ordinary legal remedies available to 
him are these: One is that if the threat involves an encroachment upon the fundamental 
right of the petitioner, the Court will interfere and will not compel him to exhaust his legal 
remedies; and the other exception which is equally well established is that if the authority 
against whom a complaint is made has violated rules of natural justice, the Court will 
interfere and protect the petitioner and not insist upon his going to a higher Tribunal for 
relief. 

No Tribunal and no officer can confer jurisdiction or authority or competence upon 
itself or himself by misconstruing a section of an enactment. It is inarguable thal an 
authority could claim to exercise jurisdiction by construing a section erroneously and 
thereby contending that the section so wrongly construed gives him the necessary power. 
In such a case, if the section has been wrongly construed, it would be a clear case of nb- 
sence of jurisdiction apparent on the face of the record. 


Ont Dwarkadas Vussonji and Parmanand Odhavyji (respondent No. 8) carried on 

business in partnership in the name and style of Purshottam Laxmidas (petitioner 
‘No. 2. ) from October 28, 1985. Petitioner No. 2 firm was registered under the 

Indian Income-tax Act, 1922. Dwarkadas died on April 1, 1946. On January 
28, 1941, another firm by the name of Vasentsen Dwarkadas was started, the 
partners whereof were Vasantsen (petitioner No. 1) who was the son of Dwarka- 
das and Narandas Shivji and Nandlal Odhayji. This firm of Vasantsen Dwarkadas 
was dissolved on October 24, 1946. 

The firm of Vasantsen Dwarkadas filed a return of income for the assessment 
year 1942-48 and claimed registration of the partnership. Registration was 
refused on the ground that the firm belonged to Dwarkadas who was the principal 
partner in petitioner No. 2 firm and the Income-tax Officer added theincome of the 
firm of Vasantsen Dwarkadas for the assessment year 1942-48 to the individual 
income of the late Dwarkadas. In the subsequent assessment years, i.e. 1948-44 
and subsequent years the Income-tax Officer gave a finding that thefirm of Vasant- 
sen Dwarkadas was only a branch of petitioner No. 2 firm and added the income 
of the firm of Vasantsen Dwarkadas to the income of petitioner Ne. 2 firm. In 
tbe subsequent years also the firm of Vasantsen Dwarkadas applied for registra- 
tion but registration was refused on the ground that there was no genuine firm 
in existence. 

For the assessment years 1942-48 tc 1948-49 appeals were filed before the Income- 
tax Appellate Tribunal by the firm of Vasantsen Dwarkadas both against the 
quantum of income assessed and against the refusal of the Income-tax Officer to 
register the firm. These appeals, along with the appeals filed by petitioner No. 2 
firm against its assessment and the appeal filed by petitioner No. 1 for the assess- 
ment year 1942-48, as the heir and legal representative of his father Dwarkadas, 
were consolidated and disposed of by the Tribunal by its order dated August 14, 
1951. By its order the Tribunal gave its finding in the appeal filed by petitioner 
No. 1 as representing the estate of Dwarkadas for the assessment year 1942-48, 
that the Department could not assess the deceased Dwarkadas directly. The 
Tribunal found that the business of Vasantsen Dwearksdas belonged to petitioner 
No. 2 frm and not to the individual Dwarkadas and it expressed the following 
opinion :— 

“We are, therefore, of the opinion that the addition of Rs. 62,732 to Dwarkadas’s income or 
the modification directed by the Appellate Assistant Commissioner should be deleted from 
Dwarkadas’sincome. If the Income-tax Officer can include the same in the income of Purshottam 
Laxmidas, he is of course at liberty todo so. He can then apportion the income of Purshottam 
Laxmidas amongst the partners thereof as provided in section 28(5) of the Act.” 

The Commissioner of Income-tax made a reference to the High Court and the 
High Court on October 8, 1952, upheld the order of the Tribunal (see Comr. I. T. 
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v. Dwarkadas, 55 Bombay Law Reporter 148). 

On April 30, 1954, S. C. Prashar, Income-tax Officer, Market Ward, Bombay 
(respondent No, 1), acting under s. 84 of the Indian Income-tax Act, 1922, issued 
the following notice to petitioner No. 2 firm :— 

‘Whereas I have reason to believe that your income assessable to income-tax for the year 
ending 31st of March 1943 has been under-assessed...I, therefore, propose to reassess to the in- 
come allowance that has been under-assessed... 

I hereby require you to deliver to me within 85 days of the receipt of this notice, a return 
in the attached form of your total income and total world income assessable for the said year 
ending 81st of March 1943. 

This notice is being issued after obtaining the necessary satisfaction of the Commissioner of 
Income-tax, Bombay City, Bombay.”’ 


On May 18, 1954, petitioner No. 1 wrote to respondent No. 1 asking him to 
communicate to him the grounds submitted by respondent No. 1 to the Commis- 
sioner of Income-tax for ie ge eer assessment. On May 19, 1954, respondent 
No. 1 sent a copy of the reasons submitted by him to the Commissioner of incon: 
tax, which were as follows :— 

“The income of the concern of Vasantsen Dwarkadas was originally included in the hands 
of Dwarkadas Vussonji. Dwarkadas Vussonji was also a partner in the registered firm of 
Messrs. Parshottam Laxmidas. The Appellate Tribunal by its consolidated order dated 14th 
August 1951...has come to the finding that the concern of Vasantsen Dwarkadas is the branch 
of Messrs. Purshottam Laxmidas. The income of the firm has therefore to be re-assessed.”’ 


The petitioners applied to the High Court under art. 226 of the Constitution 
of India for a writ in the nature of prohibition or otber appropriate writ, order 
or direction directed to respondent No. 1 and the Union of India (respondent No. 2) 
from taking any eee or proceedings in pursuance of the show cause notice issued 
by respondent No. 1 on petitioner No. 2. 

The petition came on for hearing before Desai J. who granted the petition, 
delivering the following judgment on December 7, 1954:— . 


Desar J. By this petition the petitioners seek a writ in the nature of prohibition 
or other appropriate writ, order or direction directed to respondent No. 1 who is 
the Income-tax Officer, Market Ward, Bombay, and respondent No. 2, the Union 
of India, restraining defendant No. 1 from taking any steps or proceedings in 
pursuance of a show cause notice issued by him on the firm of Purshottum Laxmidas, 
who are petitioners No. 2 before me. On April 80, 1954, respondent No. 1 acting 
under s. 84 of the Income-tax Act, issued the notice : 

“Whereas I have reason to believe that your income assessable to income-tax for the 
year ending 31st March 1943 has been under-assessed, I, therefore, propose to reassess to income 
allowance that has been under-assessed : 

I hereby require you to deliver to me within 85 days of the receipt of this notice a return 
in the attached form of your total income and total world income assessable for the said year 
ending 81st of March 1948. 

This notice is belng issued after obtaining the necessary satisfaction of the Commissioner 
of Income-tax, Bombay City, Bombay.”’ 

The competence of the Income-tax Officer to issue this notice is challenged in 
this petition which raises an interesting question of processual law and the very 
interesting question whether the grant of a writ of prohibition 1s always discre- 
tionary or whether in some cases it is demandable of right. 

I shall begin by stating the undisputed facts as succinctly as I can. 

Petitioner No. 1 is the only heir and legal representative cf Dwarkadas Vussonji, 
who died on April 1, 1946. Dwarkadas Vussonji and Parmanand Odhavji (respon- 
dent No. 8) carried on business in partnership in the name of Purshottum Laxmidas, 
which was a firm registered under the Indian Income-tax Act. Another firm 
in the name of Vasantsen Dwarkadas was started by Dwarkadas. The partners 
in that firm were Vasantsen Dwarkadas (petitioner No. 1), Narandas Shivji and 
Nandlal Odhavji, who is the brother of Parmanand Odhavji. The firm of Vasantsen 
Dwarkadas filed a return under the Act for the assessment year 1942-48 and claimed 
registration of the partnership. Registration was, however, refused to that 


1955. ] S. C. PRASHAR V. VASANTSEN (0.C.J.) 187 


firm, on the ground that it was not a genuine partnership but a firm which really 
belonged to Dwarkadas Vussonji. The income of the firm of Vasantsen Dwarkedas 
for the assessment year 1942-48 was added to the individual income of Dwarkadas 
Vussonji. In subsequent years, that is, assessment years 1948-44 and thereafter 
the Income-tax Officer recorded a different finding and held that the firm of Vasant- 
sen Dwarkadas was merely a branch of Purshottam Laxmidas and added the income 
of the firm of Vasantsen Dwarkadas to the income of Purshottam Laxmides. In 
respect of these subsequent assessments the firm of Vasantsen Dwarkadas had 
applied for registration which was refused on the ground that there was no such 
genuine firm in existence. 

Appeals were filed before the Income-tax Tribunal by the firm of Vasantsen 
Dve kadas: both against the quantum of its income which had been assessed ənd 
against the refusal of the Income-tax Officer to register the firm for the assessment 
years 1942-48 to 1948-49. 

These eppeals filed by the firm of Vasantsen Dwarkedas, the appeal filed by 
petitioner No. 1 representing the estate of his father Dwarkadas, as also the appeals 
filed by te firm of Purshottum Laxmidas in the matter of excess profit tax 
with which it was charged were all consolidated and heard at the same time as 
they involved some common questions. All the consolidated appeals were decided 
by the Income-tax Tribunal by its order made on August 14, 1951. 

By that order the Income-tax Tribunal recorded a findng that Dwarkadas Vusson- 
ji was not the sole proprietor of the business of Vasantsen Dwarkadas but that the 
business of Vasantsen Dwarkadas belonged to the firm of Purshottum Laxmidas. 
The finding was as follows :— 

“We are therefore of opinion that the addition of Rs. 62,782 to Dwarkadas’s income or the 
modification directed by the Appellate Assistant Commissioner should be deleted from Dwarka- 
das’s income. If the Income-tax Officer can include the same in the income of Purshottum 
Laxmidas, he is of course at liberty to do so. He can then apportion the income of Purshottam 
Laxmidas amongst the partners thereof as provided in s. 28(4)of the Act.” 


The Commissioner of Income-tax questioned the correctness of that finding 
of the Tribunal on a reference to this Hish Court (Reference No. 8 of 1952*) which 
upheld the order of the Tribunal observing that a clear finding had been recorded 
by the Income-tax Tribunal that the business of Vasantsen Dwarkadas was the 
business of the firm of Purshottum Laxmidas. That reference was decided on 
October 8, 1958. 

On April 80, 1954, the Income-tax Officer who is respondent No. 1 served the 
firm of Purshottum Laxmidas with a notice under s. 84 of the Income-tax Act, 
which notice has already been set out above. There was correspondence thereafter 
in the course of which repsondent No. 4 was asked to state the reasons submitted 
by ‘the Income-tax Officer to the Commissioner of Income-tax for reopening of 
the assessment of the firm of Purshottum Laxmidas for the year 1942-48 under s. 
84 of the Act. The reason for starting proceeding under s. 84 supplied to the firm 
of Purshottum Laxmidas was as follows :— 

“Tha income of the concern of Vasantsen Dwarkadas was originally included in the hands 
of Dwarkadas Vussonji. Dwarkadas Vussonji was also a partner in the registered firm of Pur- 
shottum Laxmidas. The Appellate Tribunal by its consolidated order dated 14th August 1951... 
has come to the finding that the concern of Vasantsen Dwarkadas is the branch of Messrs. Pur- 
shottum Laxmidas. The income of the firm has therefore to be reassessed.” 


The petitioners in their petition raise a number of contentions. According 
to them the notice under s. 84 dated April 80, 1954, end the threatened action of 
respondent No. 1 to re-open the assessment of the firm of Purshcttum Lexmidas 
are bad, ultra vires and void and in excess of authority or jurisdiction. They also 
contend that the reopening of the case is vitiated by an error apparent on the face 
of the record. They further contend that there is no substantive provision any- 
where in the Act under which any finding or direction could possibly have been 
given in the appeals filed by the firm of Vasantsen Dwarkadas or by petitioner 
No. 1 as the reprgsentative of Dwarkadas. They also contend that the second 


*See Comr. I. T'. v. Dwarkadas, 55 Bom. L. R. 148. 
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proviso to s. 84(3), the relevant part of which section I shall presently set out, has 
no application to the present case. In support of that contention they state 
that the second proviso was enacted by the amending ‘Act XXV of 1958 which 
received the assent of the President on May 24, 1958, and came into operation only 
on April 1, 1952. Another contention raised by the petitioners is that the proviso 
is void on the ground that it violates the provisions of art, 14 of the Constitution, 
as it denies equality before the lawand equal protection of the laws to, and discri- 
minates against, a section of the assessees namely, those against whom a finding 
or direction is given. According to the petitioners that proviso exposes some per- 
sons to the risk of having their assessments opeki without any time limit 
thereunder, while giving the protection of 4 years and 8 years time-limits to other 
assessees. 


In opposition to the rule the Income-tax Officer, Market Ward, Sec. II, has made 
an affidavit on behalf of both respondents Nos.1 and 2. The grounds of opposition 
are that the petition is misconceived. It is also urged that there is an adequate 
and effective remedy provided by the Income-tax Act and that it is not gompetent 
to this Court to pass an order under art. 226 of the Constitution so as to by-pass 
the provisions of that Act. It is submitted in that affidavit that there is ample and 
effective remedy with full rights of appeal under that Act. It is also stated in that 
affidavit that there is a valid finding recorded and the issue of the notice under s. 34 
was competent. As to the constitutionality of the second proviso challenged by 
the petitioners it is submitted in that affidavit that the proviso deals with a definite 
class of cases and that the classification is permissible. 


It will be convenient at this stage to set out the relevant part of s. 34 of the Income- 
tax Act as it stood before the second proviso to sub-s. (3) was amended by Act 
XXV of 1953 : 

34. (1) Tf l 

(a)the Income-tax Officer has reason to belleve that by reason of the omission or failure 
on the part of an assessee to make a return of his income under section 22 for any year or to 
disclose fully and truly all material facts necessary for his assessment for that year, income, 
profits or gains chargeable to income-tax have escaped assessment for that year, or have been 
under-assessed, or assessed at too low a rate, or have been made the subject of excessive relief 
under the Act, or excessive loss or depreciation allowance has been computed, or 

(b) notwithstanding that there has been no omission or failure as mentioned in clause (a) 
on the part of the assessee, the Income-tax Officer has in consequence of information in his posses- 
sion reason to believe that income, profits or gains chargeable to income-tax have escaped assess- 
ment for any year, or have been under-assessed, or assessed at too low a rate, or have been 
made the subject of excessive relief under this Act, or that excessive loss or depreciation 
allowance has been computed, 
he may in cases falling under clause (a) at any time within eight years and in cases falling 
under clause (b) at any time within four years of the end of that year, serve on the assessee, 
or, if the assessee is a company, on the principal officer thereof, a notice containing all or any of 
the requirements which may be included in a notice under sub-section(2) of section 22 and may 
proceed to assess or re-assess such income, profits or gains or re-compute the loss or depreciation 
allowance; and the provisions of this Act shall, so far as may be, apply accordingly as if the notice 
were a notice issued under that sub-section : 

Provided that— 

(i) the Income-tax Officer shall not issue a notice under this sub-section, unless he has 
recorded his reasons for doing so and the Commissioner is satisfied on such reasons recorded that 
it is a fit case for issue of such notice ; 

(ti) the tax shall be chargeable at the rate at which it would have been charged had the 
income, profits or gains not escaped assessment or full assessment, as the case may be ; 

2 

ee order of assessment under section 28 to which clause (c) of sub-section (Z) of section 
28 applies or of assessment or re-assessment in cases falling within clause (a) of sub-section (1) 
of this section shall be made after the expiry of eight years, and no order of assessment or re- 
assessment in any other case shall be made after the expiry of four years, from the end of the year 
in which the income, profits or gains were first assessable : 

Provided that where a notice under sub-section (7) has been issued within the time therein 
limited, the assessment or re-assesament to be made in pursuance of such notice may be made 
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before the expiry of one ycar from the date of the service of the notice even if such period exceeds 
the period of eight years or four years, as the case may be : 

Provided further that nothing contained in this sub-section shall apply to a re-assessment 
made under section 27 or in pursuance of an order under section 81, section 33, section 88A, 
section 88B, section 66, or section 664A. 


The second proviso to sub-s. (3) as amended by act XXV of 1953 is as follows : 


“Provided further that nothing contained in this section limiting the time within which 
any action may be taken or any order, assessment or re-assessment may be made, shall apply 
to a re-assessment made under section 27 or to an assessment or re-assessment made on the asses- 
see Or any person in consequence of or to give effect to any finding or direction contained in an 
order under section 81, section 38, section 38A, section 88B, section 66 or section 664A.” 


Section 1(2) of the amending Act of 1953 lays down that “subject to any special 
provision made in this behalf in this Act, it shall be deemed to have come into force 
on the Ist day of April 1952.” 


The first argument pressed strongly and clearly by Mr. Jhaveri, learned eounsel 
for the petitioners, was in this form: The order of the Tribunal, in which the. find- 
ing relied®on by respondents Nos. 1 and 2 was recorded, was made on August 14, 
1951. The notice under s. 34 in respect of the assessment year 1942-43 was issued 
on the firm of Purshottum Laxmidas on April 30, 1954. Both these were after the 
statutory period of eight years prescribed by sub-s. (1) had expired. It was empha- 
sised that the second proviso to sub-s. (3) on which reliance was placed by respondents 
Nos. 1 and 2 was enacted by Act XXV of 1953, and came into force on April 1, 
1952, that is, after the expiry of the period of eight years from March 31, 1943, which 
date was the end of the assessment year 1942-43. The argument proceeded that no 
retrospective operation could be given to the amended second proviso to sub-s. (3) 
because when the notice was issued on April 30, 1954, the period of eight years for 
the issuance of the notice under sub-s. (7) bad already expired and the right or power 
of the Income-tax Officer to issue that notice had already become time-barred. Learned 
counsel relied on a decision of this High Court, Dhondi v. Lakshman,! and two deci- 
sions of the Madras and Calcutta High Courts in support of the well established 
rule that a right to sue once lost by limitation cannot be revived by subsequent 
Actof Limitation. Itisnotnecessary to examine these or other decisions on the subject 
because they are no more than an application of the principles which are now firmly 
established. The question whether any amendment in the law of limitation can have 
retrospective operation, and if so, when, is so well settled that it does not permit 
of any real doubt or difficulty beingraisedaboutit. Section 2 of the Limitation Act 
of 1877 in fact recognised the rule which had beforethat been recognised as a principle 
of Jaw that a claim, right or remedy once barred could not be revived. Although 
in the present Limitation Act there is no similar provision, it has been accepted 
that the principle still operates and the Courts have consistently taken the view that 
a remedy that has once been barred cannot be revived by a subsequent change, 
unless the Legislature so lays down in express terms or by necessary implication. 
The general rule that limitation is a branch of the law of procedure and that the law 
of limitation applicable to a suit is that in force at the time when it is instituted has 
always been invoked in such cases and was also invoked by learned counsel for res- 
pondents Nos. 1 and 2. The same argument is at times presented by saying that 
rules of limitation likerules of every procedural law are retrospectivein their operation 
and that limitation is nomorethan a condition annexed tothe enforcement of a sub- 
stantive right and does not affect the right itself. But itis an equally well-established 
principle that unless the terms of a statute expressly so provide or necessarily 
require it, retrospective operation will not be given to a statute so as to affect, alter 
or destroy any right already acquired or so as to revive any remedy already lost 
by efflux of time. It is always presumed in such cases that Legislature docs not 
intend to deprive a person from pleading that the right or remedy sought to be 
enforced against him has become barred before the new provisions of law comes 
into operation. In this respect there is no difference between statutes dealing with 
procedure and those dealing with substantive rights. That the rule regarding vested 
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rights is not confined to substantive rights but extends equally to remedial rights or 
rights of action including rights of appeal is also well-established. See Colonial 


: + Sugar Refining Oo. v. Irving This principle was reiterated by their Lordships 


of the Privy Council in Delhi Cloth and General Mills Co. vw. Income-tax Commissioner, 
Delht,? and it was held that (p. 425): 

“'... while provisions of a statute dealing merely with matters of procedure may properly, un- 
less that construction be textually inadmissible, have retrospective effect attributed to them, pro- 
visions which touch a right in existence at the passing of the statute are not to be applied retros- 
pectively, in the absence of express enactment or necessary intendment. Their Lordships 
can have no doubt that provisions which, if applied retrospectively, would deprive of their exist- 
ing finality orders, which, when the statute came into force, were final, are provisions which 
touch existing rights. Accordingly, if the section now in question is to apply to orders final at 
the date when it came into force, it must be clearly so provided. Their Lordships cannot find 
in the section even an indication to that effect.” ° 
I have referred to some decisions not because any authority need be cited in support 
of a well-settled rule but because I am far from anxious to put my judgment on a 
mere spse dixit. 

Therefore, the short question that I have to determine is, whether there if anything 
in s. 34 read with the newly amended proviso to sub-s. (3) of the section which can 
be said to affect any right of the “assesses, or any other person” or torevive a remedy 
which was already barred by the section as it stood prior to the amendment. There 
is a simple answer to this. Itis a firmly established principle of income-tax law 
that once a final assessment is arrived at and the assessment is complete, it cannot 
be re-opened or re-agitated except in the circumstances detailed in ss. 34 and 35 
of the Act and within the time limited by those sections. Since this is the general 
rule it is extremely difficult to say that to give retrospective operation to the newly 
amended proviso which permits of a notice under the section being issued after any 
lapse of time would not be to affect any right or revive any remedy. Therefore, 
if the proviso is to apply to orders final at the date when it came into force and after 
the period of eight years prescribed for the issuance of the notice under the section 
had already expired, it must be clearly so provided. I am unable to find in the 
proviso even an indication to that effect. 

There is another and still moro simple answer to this question. There is the clearest 
indication in the amending Act XXV of 1953, which received the assent of the Presi- 
dent on May 24, 1953, that its provisions were to come into force, not on the date of 
the enactment, but on April 1, 1952. Therefore, the Legislature has in terms already 
given some retrospective operation to the proviso under consideration, and when this 
has been done in words of sufficient olarity, it is impossible to give still further retro- 
spective effect to the proviso, even assuming that such effect can, on general principles, 
be given to it. In such a case the date on which it came into operation cannot be 
pushed back further. The terms of the amending statute in s. 1(2) of it gives to 
my mind a complete answer to the present question. 

But it was argued by Mr. Seervai, relying on a recent decision of the Calcutta 
High Court, Income-tax Officer v. Calcutta Discount Co. Ltd.* that s.1(2) of the amend- 
ing Act of 1953 is really concerned with the retrospective operation of the provi- 
sions of the amended Act and not of the amendments themselves, which must be 
judged by their own language and the places assigned to them in the Act. In that 
case 8. 34 of the Income-tax Act and certain amendments made in it by the amending 
Act of 1948 came up for consideration by the Court. I respectfully with the 
meaning given in that case by the learned Chief Justice to s. 1(2) of the amending 
Act of 1948. Since great reliance was placed by Mr. Seervai on certain observations 
of the learned Chief Justice in that case I would have briefly stated the facts of that 
that case and then considered its effect. But it is not necessary to do so as I 
find that the necessary facts and the pertinent observations are to be found in the 
following passage in the judgment of the Chief Justice at pp. 481-2 of the report : 

‘*...The effect of Section 8 of the amending Act so operating with respect to Section 84 was 
‘ tliat it placed the section on the statute-book as on the 30th March, 1948, and made it a part of 


1 [1905] A.C. 869. s.c. 80 Bom. ly. R. 60. 
2 (1927) 541. A. 421, 3 (1958) 23 I. T. R. 271. 
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the Income-tax Act on and from that date. But what was the effect of such introduction of the 
new Section 84 on the Income-tax Act itself? The effect was that the Income-tax Act, speaking 


on and from the 80th March, 1948, with the new section as a part of it, began to say inthe words - 


of the section itself, and therefore expressly by its own words, that in cases coming under clause 
1(a) of the section, the Income-tax Officer would be entitled to issue a notice within eight years 
from the end of any assessment year in respect of which proceedings or further proceedings 
seemed to be called for. One has only to read the Act, standing so amended on the 30th March, 
1948, and one finds at once a clear provision that all assessment years, ending within eight years 
from that date, are covered by it, as also all assessment years ending within eight years from 
subsequent dates. It is immaterial that some of them may be years ended before the 30th March, 
1948. The question is not one of retrospective operation at all but a question of what the section 
says and how far the section, having come into force on the 80th Match, 1948, extends by its 
own words. Had the section merely created a right in favour of the Income-tax Officer to issue 
a notige in respect of escaped or under-assessed income and not included a provision as to the 
period upto which, computed from the end of the assessment year concerned, the right could be 
exercised, a question might conceivably arise as to whetherit was intended to be retrospective in 
operation, but in view of its clear terms, the section gives rise to no such question. The plain 
effect of the substitution of the new section 84 with effect from the 80th March, 1948, is that 
from that date the Income-tax Act is to be read as including the new section as a part thereof 
and if it is to be so read, the further effect of the express language of the section is that so far 
as cases coming within clause (a) of sub-section (1) are concerned, all assessment years ending 
within eight years from the 80th March, 1948, and from subsequent dates, are within its purview 
and it will apply to them, provided the notice contemplated is given within such eight years. 
What is not within the purview of the section is an assessment year which ended before eight 
years from the 30th March, 1948. All the three assessment years in question in the present case 
ended within eight years from the 80th March, 1948, and also within eight years from the dates 
of the notices and accordingly the proceedings taken are authorised by the section and are 
valid.” 


It is essential to note that the learned Chief Justice in this case took particular 
care to emphasise that what was not within the purview of thə amended section 
was a notice in respect of any assessment year which ended before eight years from 
the date on which the amended section came into operation. I have carefully read 
this decision but there is in it no support to be derived for the contention urged on 
behalf of respondents Nos. 1 and 2. 


The inevitable conclusion, therefore, seems to me to be that the Income-tax 
Officer, in issuing the notice on April 30, 1954, which was clearly more than eight 
years after March 30, 1943, was obviously in error, because the newly amended pro- 
viso cannot apply to the assessment year 1942-43 which did not fall within eight 
years from April 1, 1952. 


The next question for consideration is whether in issuing the notice in the pur- 
ported exercise of the power conferred on him by the newly amended second pro- 
viso to s. 34 (3) the Income-tax Officer acted without any jurisdiction or committed 
an error of law apparent on the face of the record. Now in the case of the provisions 
before me I find that on the face of the statute conditions are enumerated which 
alone give competence or jurisdiction to the Income-tax Officer to issue the requisite 
notice on the ground that any income had escaped assessment. Apart from s.34 
it was not competent to the Income-tax Officer to take any action against the firm 
of Purshottum Laxmidas in respect of their assessment year 1942-43. The very 
foundation of the authority or jurisdiction to issue the requisite notice was derived 
from s. 34(Z), and if, as I have already held, the provisions contained in the newly 
amended. second proviso to s. 34(3) could not be invoked and the case was governed 
by the provisions of the section as they stood prior to the amendment, that founda- 
tion was not there. It is undisputable that under the section read with the second 
proviso as it stood prior to the amending Act it was not competent to the Income-tax 
Officer in any case to issue a notice under thesection after eight years fromthe end 
of the assessment year. It was an essential condition of that competence or juris- 
diction that the notice should be issued within the prescribed time-limit. Once the 
time-limit expired, there was no power to act, and any purported action thereafter 
was without power*or competence, whatever be the merits of the matter. It is not 
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necessary to refer to the decisions on the’ subject in their relation to the 
question of time-limit and it will suffice to say that in such cases the error has been 
treated as error of jurisdiction. I shall only mention one case cited by Mr. Jhaveri. 
Seo Hex v Hammersmight Profiteering Commttiee.1- It is also not necessary to refer 
to the decisions of this Court which explain what is meant by the expression “error 
of law apparent on the face of the record”. A simple perusal of the notice challenged 
in this petition along with s. 34 as it stood prior to the amendment in 1953 of the 
second proviso to sub-s. (3) and the amendment made in that ‘sub-section by the 
amending Act is enough to point to the conclusion that in issuing that notice tho 
Income-tax Officer committed a substantial error which went to the root of the 
matter. It was not a case of merely erroneous or wrong exercise of jurisdiction 
but it was a case of usurpation of the jurisdiction he did not have. The writ being 
ev debito justiciae. this Court will not withhold the writ where a judicial or ,quasi- 
judicial authority has acted without or in excess of jurisdiction even on the ground 
that the applicant has no merits. ) 


One other point can be shortly disposed of. It was contended by Mr. Seervai 
at the outset of the hearing of this petition, although not as a preliminar? objection, 
that when a provision of a revenue statute like the Income-tax Act, which wasa 
complete Code in itself, was attacked, this Court cannot interfereby issuing a writ 
of prohibition unless some fundamental right was involved. Learned ‘counsel 
relied on Raleigh Investment Co. Lid. v. Governor General in Council to which 
I shall refer later on in my judgment. The argumant was that remedy by 
way of a suit or petition for a writ would not lie in case of a provision of 
any such enactment although there was an error of law apparent on the face of 
the record and even if a question of usurpation of jurisdiction was involved. Ra- 
leigh’s case no doubt does lend some support to this contention. but the question 
of prohibition was not before their Lordships. Moreover this case has lost much 
of its binding value because of a recent decision of the Supreme Court. The point, 
however, was not persisted in and it is, therefore, not necessary to examine it in 
any detail. Of course, the Income-tax Act is a complete Code and this Court in 
the exercise of its discretion will not readily interpose by issuing a writ simply 
because it is pointed out that some clear error of law has been committed by any 
authority acting under that Act. But there is nothing sacrosanct and no element 
of untouchablencss about any such legislation when the question arises whether 
any writ under art. 226 of the Constitution can lie or not. In a somewhat similar ` 
‘case Scrutton L. J. observed : 

“We are not prepared to ngrec that there is any such Alsatia in which the judicial writs 
„do not run.” 


Mr. Seervai, who argued the case with his usual fairness has, however, made a 
valiant attempt to persuade me that in any event in a case under the Income-tax 
Act this Court, although it has power to do so, should not issue the writ of prohibi- 
‘tion, and has referred me to a number of decisions, some of which I shall presently 
examine. The propositions pressed for my acceptance were that a writ of prohibi- 
tion cannot be asked for as of right but the grant of it is discretionary and the dis- 
cretion should not be exercised when the question in dispute arises under a revenue 
law, such as the Income-tax Act, which itself provides effective and appropriate 
machinery for the review of any assessment on grounds of law, which include any 
question as to the validity of any taxation provision under the Act. The question 
has been debated before me at length. I shall make some prefatory observations 
and then pass on to consider the arguments presented’ by learned counsel and 
sought to be supported by a number of citations. It is well-settled that the very 
purpose of issuing a writ of prohibition is to prevent a person or body of persons 
having legal authority to determine questions affecting the right of a subject judi- 
cially, from acting in excess of their legal authority. and in such a case the writ being 

, ex debito justiciae would issue. It has been said that the Court should not be chary 
- of exercising it. The writ is granted not only when a question relating to usur - 
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pation or abdication of jurisdiotiońis involved but also against judicial and quasi- 
judicial: authorities and administrative tribunals to keep them from straying from 
the sphere of their powers and'acting in contravention of any statute or principle of 
law. It commands inactivity instead of kinetic excesses. In any such case where 
a material question is involved, it is competent to the superior Court to issue a writ, 
and the Court is not to be fettered or obsessed by the fact of the existence of an 
alternative remedy. In Burder v Veley' Lord Denman C. J. said (p. 263): 


“The cases...zeem to establish, and consistency of reasoning requires, that the power of 
prohibition is in no case taken away by the privilege of appeal. f 

If called upon, we are bound to issue our writ of prohibition, as soon as we are duly informed 
that any Court of inferior jurisdiction has, committed such a fault as ta found our authority to 
prohibit, although there may be a possibility of correcting it by appeal. For there is no 
reason gor driving the subject to that expensive process, to abide the chance of repetition of 
error...” i i 
This principle was reaffirmed by Lord Goddard C.J. veryrecentlyin R. v. Comptroller- 
General of Patents, where the learned Chief Justice observed (p. 865) : 


“Objection to jurisdiction can always be taken by plea, and, if an appeal lies from the court 
or tribunalin which such a plea is raised, the appellate court could, no doubt, decide the question 
of jurisdiction, but it by no means follows that, because there is an appeal, the power of this 
court to issue a prohibition is taken away. There is no technical obstacle to the co-existence 
of a right to appeal and to a prohibition.” 


This power of control is to be widely exercised by the Court, but the remedy being of 
a summary and extra-ordinary nature, the Court always has regard to certain self- 
imposed limitations inherent in the very nature of this prerogative writ. 


Now the argument very strongly pressed before me by Mr. Jhaveri was that under 
s. 34 of the Act the Income-tax Officer had no jurisdiction to issue any notice at 
any time beyond the period prescribed by sub-s. (1). It was urged that 
there was total absence of jurisdiction appearing on the face of the notice read with 
s. 34 and this Court was bound to issue a prohibition. The case of Farquharson v. 
Morgan? was cited in support of the present argument. It was there held that 
where total absence of jurisdiction appears on the face of the proceedings in an 
inferior Court, the Court is bound to issue a prohibition, although the applicant for 
the writ has consented to or acquiesced in the exercise of the jurisdiction by the 
inferior Court. At p. 557 of the report Lopes L. J. observed : 


“This case raises the much vexed question whether the grant of prohibition is discretionary, 
or whether it is demandable of right. 

It seems to me that there has always been recognised a distinction between what I will 
call a latent want of jurisdiction, i.e., something becoming manifest in the course of the proceed- 
ings, and what I will call a patent want of jurisdiction, i.e., a want of jurisdiction apparent on the 
face of the proceedings.. 

Whilst in cases of latent want of jurisdiction there has always been a great conflict of judicial 
opinion, as to whether the grant of the writ was discretionary or not, the authorities seem unani- 
mous in deciding that, where the want of jurisdiction is patent, the grant of the writ of prohi- 
bition is of course.” 


At p. 559 of the report the learned Lord Justice said : 


“The result of the authorities appears to me to be this: that the granting of a prohibition 
is not an absolute right in every case where an inferior tribunal exceeds its jurisdiction, and that, 
where the absence or excess of jurisdiction is not apparent on the face of the proceedings, it is 
discretionary with the Court to decide whether the party applying has not by laches or misconduct 
lost his right to the writ to which, under other circumstances, he would be entitled. The reason 
why, notwithstanding such acquiescence, a prohibition is granted where the want of jurisdiction 
is apparent on the face of the proceedings, is explained by Lord Denman in Bodenham v. Ricketts‘ 
to be for the sake of the public, lest the ‘ease might become a precedent if allowed to stand without 
impeachment’, and, I will add for myself, because it is want of -jurisdiction of which the Court 
is informed by the proceedings before it, and which the judge should have observed, and of 
which he himself should have taken notice.” 


` 
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Lord Halsbury in this case reluctantly felt bourid to grant the writ, although the 
applicant had no merits, and Davey L. J. at p, 560 of the report observed : 


“It has always been the policy of our law to keep inferior courts strictly within their 
proper sphere of jurisdiction,” i f 
It may be of some interest to note that certain observations of Davey L. J. in this 
oase were cited with approval by Beaumont C. J. in Devidativ. Shriram Narayandas.! 
I must, however, point out that in that case there was no question of prohibition 
before the Court. This decision of the Court of appeal in England has been refer- 
red to with approval by Courts in England in a number of later decisions and 
certainly lends support to the argument of Mr. Jhaveri. 

Now I turn to the decisions cited by Mr. Seervai. In Raleigh Investment Co. Lid. 
v. The Governor-General in Counctl?, a case under the Income-tax Act, the assessee 
paid tax under protest and instituted a suit in the Calcutta High Court for a déclara- 
tion that certain provisions of the Act, in so far as they purported to authorise the 
assessment and charging of tax of a non-resident in respect of dividends declared 
or paid outside British India, were ultra vires the Federal Legislature and for con- 
sequential reliefs. In holding that in substance the suit was directed exclusively to 
a modification of the assessment and was barred by s. 67 of the Act and negativing 
the contention that an assessment based on a provision which was ultra vires the 
Indian Legislature was not an “assessment made under this Act? within the 
meaning of s. 67 their Lordships observed (p. 337) :— 

“|. The obvious meaning, and in their Lordships’ opinion, the correct meaning, of he phrase 
‘assessment made under this Act’ is an assessment finding its origin in an activity of he assess- 
ing officer acting as such. The circumstance that the assessing officer has taken into account 
an Wira vires provision of the Act is in this view immaterial in determining whether the assess- 
ment is ‘made under this Act.’ The phrase describes the provenance of the assessment: it 
does not relate to its accuracy in point of law. The use of the machinery provided by the Act, 
not the result of that use, is the test.” 


Relying on this decision of the Privy Council learned cqunsel argued with considerable 
emphasis that where effective and proper machinery was provided for by the Act 
itself the Court would refuse to interfere by a writ of prohibition unless some funda- 
mental right of the subject was involved. This deoision of the Privy Council was 
recently considered by the Supreme Courtin The State of Tripura v. The Province 
of Hast Bengal.? It was pointed out that in Raleigh’s case the main and relevant 
claim was repayment of the tax alleged to have been wrongfully levied under 
colour of an ulfra vires provision under the Income-tax Act and that the position 
was quite different when a person against whom a notice had been issued under s. 
24 (2) of the Bengal Agricultural Income-tax Act, 1944, was entitled to file a suit 
for a declaration that the Act was ultra vires if the gist of the wro act complained 
of was that it subjected the plaintiff to the harassment and trouble by commencing 
against him an illegal and unauthorised assessment proceeding which may result 
in unlawful levy of tax. There is no doubt that the decision of the Supreme Court 
has considerably modified the effect of the decision of the Privy Council in Raleigh's 
case. 
Mr. Seervai also relied on the following observations of their Lordships of the 
Supreme Court in K. S. Rashid & Son v. The Income-tax Investigation Commission 
(p. 747): 4 

“For purpose of this case it is enough to state that the remedy provided for in Article 
226 of the Constitution is a discretionary remedy and the High Court has always the discretion to 
refuse to grant any writ if itissatisfied that the aggrieved party can have an adequate or suitable 
relief elsewhere.” 
Reliance was also placed by learned counsel on the following passage from Halsbury’s 
Laws of England, (Hailsham Edition), Vol. XVII at pp. 368-69 (Para. 756) : 

“A, writ of prohibition is an appropriate remedy where the facts establish clearly that on the 
h earing of an appeal against an assessment the only course open to the Commissioners hear- 
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ing the appeal is to discharge the assessments. , Where, however, there is any doubt as to the 
facts, the appropriate remedy is by way of appeal and not by way of writ of prohibition. 

A writ of prohibition is issued when there is something done in the absence of Jurisdiction 
or in excess of jurisdiction, and is inappropriate where there is a question to be determined which 
can be determined on an appeal against an assessment.” 

Great reliance was placed by Mr. Seervai on the observations of their Lordships of 
the Supreme Court in the case of K. S. Rashid & Son v. The Income-tax Investiga- 
tion Commission, which I have set out above. Writs of prohibition and certiorari 
were asked for by the petitioners before the Punjab High Court. The view taken 
by the learned Judges who decided the petition was that they had no jurisdiction to 
issue @ writ under art. 226 of the Constitution to the Income-tax Investigation 
Commission located in Delhi and investigating the case of the petitioners although 
the petitioners were assessees within the U.P. State and their original assessments 
were made by the Income-tax authorities of that State. The Supreme Court reached 
the conclusion that this view taken by the Punjab High Court could not be sustained. 
A contentign urged before the Punjab High Court on behalf of the respondents was 
that the Income-tax (Investigation Commission) Act XXX of 1947, being an enactment 
of a special nature which created new rights and liabilities, the remedies pro- 
vided in the Act itself for the breach of violation thereof were the only remedies 
which could be pursued by the aggrieved parties and art. 226 or 227 of the Cqnstitution 
was not available to the petitioners. It would seem from the judgment of the 
Supreme Court that this contention had not found favour with their Lordships, 
but they did not deem it necessary to express any final opinion on the point in that 
case. After considering these two points their Lordships went on to dismiss the 
appeal on the ground that the remedy provided for in art. 226 is a discretionary 
remedy and the High Court has always the discretion to refuse to grant any writ 
if it is satisfied that the aggrieved party oan have an adequate or suitable relief else- 
where. It does appear, however, from the judgment that it was not a case where 
want of jurisdiction on the part of the respondents was patent on the face of the 
S th Therefore, it is not possible to read the observations relied on by 

. Seervai as an expression of the opinion that where a revenue statute is a complete 
Code the entire procedure permitted by it should be exhausted before any petition 
for a writ of prohibition may lie or that in such a case the High Court would refuse 
to exercise its discretion because under that Code a question of absence of jurisdiction 
can also at a later stage be agitated before the High Court and the Supreme Court. 
But it was urged that these observations do suggest that the writ of prohibition 
can in no sense be regarded as a matter of right even when an inferior Court is 
clearly shown to be acting without jurisdiction. I have already pointed out that the 
argument pressed before me by Mr. Jhaveri, learned counsel for the petitioners, relying 
on the decision of the Court of appeal in England in Farquharson v. Morgan, was 
that where there was total absence of jurisdiction which was apparent on the face 
of the proceedings, a writ of prohibition would go as of right. Itdoes seem that in 
the oase of K. S. Rashid & Son v. The Income -Tas Investigation Commrssion the 
Supreme Court was inclined to take the view that the grant of a writ of prohibition 
is always discretionary and is never demandable of right and the decision of the Court 
of appealin Farquharson v. Morgan, might at first blush seem to create some difficulty. 
But, as I shall presently point out. no real difficulty can arise on this point. Basic -lly 
and in a broad general: sense both in India under our Constitution and 
in England where these prerogative writs owe their origin in the prerogatives of the 
Crown always to be safeguarded by the King’s Courts, the grant of them is discre- 
tionary. An exception sought to be made in decisions of Courts in England, that 
a writ of prohibition is in case of patent usurpation of jurisdiction demandable of 
right is, if those decisions are sorutinised,-a result of the historical background of 
this prerogative writ. The root principle of the English law about jurisdiction 
is that the Judges stand in the place of the Sovereign in whose name they 
administer justice. Any usurpation of unauthorised jurisdiction is in England 
regarded as without royal authority and an usurpation of the prerogative of the 
Sovereign and, P EA necesserily to be restrained by prohibition. Such usur- 
pation when it is patent has been judicially characterised as in contempt ofthe Crown. 
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It is with this background that in England it has been held that in such a case 
the writ of prohibition ıs demandable of right. But no such considerations need 
weigh with this Court in appreciating the broad principle that granting of all writs 
under art. 226 of the Constitution including the writ of prohibition is always dis- 
cretionary though of course different considerations may prevail in case of different 
writs. But I need not pursue this diffculty, because in respect of a decision of the 
Supreme Court to raise any such difficulty would be impertinent and I shall give 
the decision all the: effect I am bound to give it. An elaborate review of the autho- 
rities cited before me is not necessary. Such a review would be unduly long. I think 
that the cases I have selected for reference can beregarded as sufficiently expounding 
and illustrating the principles that can be gleaned from an exhaustive review of cita- 
tions. The following propositions though not exhaustive of the subject are sufficient 
for the purposes of this case and I venture to think that the true measure and 
scope of the exercise of this jurisdiction and the discretion of this Court to issue 
a writ of prohibition under our law, in respect of proceedings in excess of jurisdio- 
tion, may be thus stated : 

(i) The High Court has always the power and the discretion to grarft or refuse 
to grant this writ which though it is primarily intended for enforcement of funda- 
mental rights must also issue where necessity demands immediate and decisive 
interposition. 

(ii) Thè considerations that arise when this writ is asked for on the ground 
that any inferior Court or person or body of persons having legal authority is com- 
mitting or has committed an error of law apparent on the face of its proceedings 
and those that arise in a case of excess or usurpation of jurisdiction by any such Court 
or authority must necessarily be differentiated for in the former case there is an 
erroneous exercise of jurisdiction which exists while in the latter case there is no 
jurisdiction at all. 

(iii) Absence of jurisdiction may be patent that is apparent on the face of the 
proceedings or Jatent in the sense that it is not so apparent. Where the defect is 
not apparent, the Court in its discretion may refuse the writ if the facts or circum- 
stances attending the case show undue delay, insufficient materials, misconduct, 
laches or acquiescence on the part of the party applying for it or are such as would 
render it unjust on the part of the Court to interpose. 

(iv) Where, however, there is patent lack of jurisdiction and the Court is immedia- 
tely satisfied that the inferior Court or authority has exceeded its jurisdiction, the Court 
will very readily interpose. The discretion to grant or refuse to grant the writ is 
of course there. But since discretion contemplates an exercise of arbitrium and 
not arbitrariness, the writ must go though not of right nor of course yet almost as a 
matter of course unless an irresistable case for withholding the writ is made out. 

Now, as the conclusion already reached by me is that there was usurpation. of juris- 
diction by the Income-tax Officer which is apparent on the face of the notice read 
with s. 34 of the Income-tax Act, the case must fall under the last category stated 
above. It was strenuously urged that the petitioners had tried all along to escape 
assessment by adopting lengthy proceedings which terminated after ten years. It 
was also said that their intention was not honest and that this was a clear case at an 
attempt to dodge assessment by petitioners No.2 who also carried on business under 
another name. In my opinion this is not a fact which can weigh with the Court in 
a, case of apparent lack of jurisdiction. The uberrima fides essential on. the part of 
a petitioner are in the matter of the petition itself. Such for instance would be the 
case where there is a suppression of a material fact in the petitioner’s affidavit in 
support of his case for the writ. Here the question is whether there was an excess 
or absence of jurisdiction on the face of the proceedings. When I am satisfied that 
there was such total absence, I would not be justified in rejecting this petition on the 
ground pressed before me. 

The greatest stress was laid by Mr. Seervai as I have already indicated on the ground: 
that there was an adequate and appropriate machinery in theIncome-tax Act itself 
even for the determination of this question of jurisdiction. It was said that even 
if it be assumed that the Income-tax-Officer, the Assistant Appellate Commissioner 
and the Appellate Tribunal might have taken an erroneous view of this question of 
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o jurisdiction, there was the remedy provided by ss. 66 and 66A to go to the High 
Court and the Supreme Court. Now I do not want to make any assumption as 
suggested by learned counsel. I shall only state that the remedies suggested are 
not the adequate alternative remedies that they were said to be. They often turn 
out to be onerous and burdensome. Moreover, I am unable to acquiesce in the broad. 
general proposition pressed for my acceptance that when there is such a complete 
income-tax code the discretion to issue a prohibition should not be exercised even in 
case of apparent usurpation or excess of jurisdiction. There may conceivably be 
a case where the petitioner who himself may have taken in the various proceed- 
ings permissible under the Act may, at a very late stage, for instance, when an appli- 
cation by him under s. 66(Z) to make a reference to the High Court is pending before 
the Appellate Tribunal, seek the assistance of the Court by asking for prohibition 
on the ground that the order passed against him by the income-tax authorities was 
without jurisdiction and the defect was patent on the face of the proceedings. Indubi- 
tably that would be a very strong case for withholding the writ. It is not my en- 
deavour to formulate the irresistible grounds on which this writ may be withheld 
in a case of patent lack of jurisdiction. Í desire to guard myself against the dangerous 
ambition of suggesting rulesthat should regulate this discretion of the Court or of 
trying to foresee everything. The use of the term “‘discretion”in this connection 
though of course accurate is apt at times to be misconceived. The matter has to be 
decided with discretion and not at discretion. In the case before me there is no 
ground for withholding the writ, and since there has been apparent excess of jurisdic- 
tion, there is little scope for judicial discretion. It is in this sense that I have ventured 
to observe that'in such a case the writ would go though not of right, nor of course, 
yet almost as a matter of course. And if I may respectfully say so, this also seems to 
me to’ be one of the reasons underlying the decisions of Courts in England which lay 
‘down that in such a case the grant ofthe writ of prohibition is not a matter of disore- 
tion but.is demandable of right. l 

On the view expressed above the challenge tothe notice must succeed. I may add 
that in my judgment. this challenge would succeed even if this were to be regarded 
as not a case of absence of jurisdiction butas simply one of anerror of law apparent 
on the face of the proceedings. It is not possible on the facts of this case to take 
the view that the conduct of the petitioners is such as should deprive them from 
asking for prohibition. Nor do I regard this as a case where the completeness of 
the income-tax code should outweigh the considerations which prevail where 
there is a clear error of lawapparent on the face of the proceedings and the error is 
in respect of a material question: Therefore, even if I had reached the conclusion 
that respondent No. 1, the Income-tax Officer, had jurisdiction to issue the notice 
challenged before me, [should have held that it was issued clearly beyond the period 
prescribed for it by s. 34 as it stood before the amendment by Act XXY of 1953 and, 
‘therefore, bad: i 

' It was but faintly urged on behalf of the respondents that respondent No. 1 in 
issuing the notice under s. 34 was acting in a purely administrative capacity and that 
the issuance of that notice was not even a quasi-judicial act. It was said that the 
initiation of the matter by the requisite notice was a purely subjective administrative 
act although subsequent proceedings are quasi-judicial. The submission was that 
this was by itself a sufficient reason for not granting prohibition. Ido not agree with 
the contention that respondent No. 1 acted in an administrative capacity. I do 
not think it is necessary to discuss this point in any detail. A similar question arose 
before this Court in case of a notice under s. 22(Z) of the Act in Harakhchand Makanjt 
& Co. v. The Commr. of. Income-taz, B’by! and the view was expressed that apublic 
notice under that section calling the return of income is the first step in assessment 
proceedings and there was no obligation upon the Income-tax Officer to serve an 
assesseo individually as well. Jt was also held that notice under s. 34 was only 
, necessary if at the end of the assessment year no return had been made by the assessee. 
. It is not necessary to examine this decision and other decisions to which reference was 
made by learned counsel for the petitioners. There is to my mind little scope for 
the present argumerft and the contention must fail. If I hadany doubt on the point, 
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I should have proceeded to consider the question whether in any event mandamus 
should or should not issue in this case as prayed for alternately by the petitioners. In 
my opinion it is not necassary to do so. l 

I now pass to consider the aspect of the matter which was based on the contention - 
that the second proviso to s. 34(3) of the Act was void as it violated the provisions 
art. 14 of the Constitution, in that it denied equality before the law and equal protec- 
tion of the laws to and discriminates against a section of the assessees, that is, persons 
acainst whom a finding or direction has been given. It was urged with considerable 


‘force that the second proviso to that sub-section as amended in 1953 not merely 


deprived an assessee in whose case a finding or direction had been given in any order 
under the sections mentioned in the proviso but any other person against whom any 
finding was recorded or direction given in proceedings to which he was not even a 
party. It was said by Mr. Jhaveri that the whole proviso was ultra vires the 
Legislature because it npe in any person against whom a finding or direction. of the 
nature therein specified had been made. It was also stated that a new and unequal 
treatment was being given to such person and he was being deprived of his right to 
plead limitation which he could otherwise have done under the first p&rt of sub-s. 
(8) of the section. The contention so grounded was that the proviso ad the effect 
of creating two classes of assessees viz. those entitled to limitation and those 
now disentitled to do so. This it was urged was unequal treatment and creation 
of classification for which there was no rational basis. l 

Mr. Seervai, learned counsel for respondents Nos. 1 and 2, submitted that there was 
a clear and valid justification for the class of cases sought to be affected by the second 
proviso to sub-s. (3) of the section. It was said that this very case afforded an in- 
stance where a finding of superior authority could only be given effect to by the presen- 
ce of the impugned proviso. The argument was that the classification, if any, was 
inherent in the scheme of taxation, and that it was reasonable having regard tothe 
subject-matter. 

There does not seem to be much difficulty in understanding the section or theimpug- 
ned proviso. The section provides for additional or supplemental assessment in & case 
where income has escaped full assessment. It also provides for income which has 
altogether escaped assessment in the relevant assessment year. After laying down 
the requisite conditions which must be fulfilled before this may be done it goes on to 
lay down a time-limit for a valid assessment under it. The notice which initiates 
the proceedings under the section must be served within the period prescribed in sub- 
s. (1). The assessment or re-assesament envisaged by the seotion must be completed 
within the period prescribed insub-s.(3). Then there aretwo provisos, the first one of 
which permits the assessment or re-assessment being completed within one year from 
the date of the service of the notice provided the notice was issued within the prescri- 


' bed period. In such a case the period of completion may exceed by one year the 


period otherwise prescribed for completion of the assessment viz. eight years or 
four years as the case may be. The second oe engrafts an important exception 
on the rule relating to the application of time-limit in all cases falling under the section. 
The effect of the section read with this proviso so far as the question of time-limit is 
concerned may for convenience be summarised: 

(a) A person who has escaped assessment altogether may if the requisite condi- 
tions laid down in the section are fulfilled, be served with a notice within the time- 
limit prescribed and assessed within the time-limit prescribed for completion of the 
assessment. 

(b) A person who has not been fully assessed may, if the requisite conditions laid 
down in th: seotion are fulfilled, be served with a notice within the time-limit preseri- 
bed and re-ass2s3ed within the time-limit prescribed for completion of re-assessment, 

(c) An asseaseo against whom any finding is recorded or direction is given in an 


. order under 8.31, 33, 334, 33B, 66 or 66A, and who was a party to the proceedings in 


“ 


which the order was made cannot claim protection of any time-limit if his case is 
otherwise within the purview of the section. 

(d) Any person against whom any finding is recorded or dérection is given in an 
order under s. 31, 33, 33A, 33B,.66 or 66A and whose case falls within the purview of 
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the section cannot claim protection of any time-limit even though the finding or 
direction was given in proceedings to which he was not a paty. 

Tt is to be observed, therefore, that the section read with the second proviso to 
sub-s. (3) provides for three categories of persons in relation to the question of 
time-limit: 

Firstly, those who have escaped assessment, or have not been:fally assessed, but 
are entitled to the benefit of the period of limitation prescribed by the section; 

Secondly, those assessees against whom any finding is recorded or direction given 
in any order or proceedings to which they were parties and the order was made in 
. any proceedings under any of the sections mentioned in the second proviso to sub- 
s. (3); and 

Thirdly, strangers to those proceedings, that is, any persons against whom any 
finding is recorded or direction given in orders made in proceedings to which they 
were not parties. Under this category would fall all persons who cannot be regarded 
as “assessees” within the meaning of that expression as used in the second proviso. 

In effect both the second and third categories have been challenged on behalf of 
the petitidners as laying down classes without any rational basis and as amounting 
to discrimination. 

There was no time limit before 1939 for completion. of assessment either in the case 
of original assessment or in the case of re-assessment. The general principle, of in- 
come-tax law is that once a final assessment is arrived at and the assessment is com- 
plete, it cannot be re-opened or re-agitated. That being the general principle, express 
provision was made in s. 34 to embrace cases of income escaping assessment. It 
is now well-established that once a finalassessmentis arrived at, it cannot bere-opened 
except in the circumstances detailed in as.34 and 35, and within thetime-limit pres- 
cribed by these sections. A right of appeal to the Appellate Assistant Commissioner 
against the order of the Income-tax Officer is given by the statute and the Appellate 
Assistant Commissioner is authorised by s. 31 inter alta to record his findings and to 
‘give certain directions. Then s. 33 provides for a second appeal to the Income-tax 
Tribunal. Under that section “any assessee objecting to an order passed by an 
Appellate Assistant Commissioner under s. 28 or s.34 may appeal to the Appellate 
Tribunal. ...” Section 33 (4) empowers the Appellate Tribunal after giving 

an opportunity of being heard to the parties to pass such orders in the appeal as 
it thinks fit. Sections 33A and 33B confer a power of revision on the Commissioner 
of Income-tax. The penultimate stage is reached when under s. 66 a reference on 
‘any question of law is made to the High Court at the instance of the assessee or the | 
Commissioner which can be only in respect of an order passed by the Appellate 
Tribunal under s. 33(4). Lastly under s. 66A an appeal lies to the Supreme Court 
from any judgment of the High Court delivered on a reference made under s.66 in 
any case which the High Court certifies to be a fit one for appeal to the Supreme 
Court. These are the sections stated in the impugned proviso to sub-s. (3)of s. 34 
They indicate and chart out the long trek and the hard way on which the assessee 
if so inclined may tread in his endeavour to seek relief or refuge in what Lord Maugham 
desoribed as ‘“‘the twists and turns of the income-tax maze.” It is easy to conceive 
that findings may be recorded or directions given at one or more of these various 
stages. It is equally easy to conceive that more than eight years may elapse before 
the final ouncement is made.. That being the position, I put to myself the 
question: Can it be said in any such case by any assessee against whom a finding is 
recorded or direction given and in whose case assessment or re-assessment is sought 
‘to be made after the time-limit prescribed by a general rule that the non-application 
to such cases of the time-limit creates a classification devoid of reasonable basist 
Or can it be said that there is created a class on reasonable basis having regard to 
the difference pertinent to the subject? 

Now equality before thelaw guaranteed by art. 14 of the Constitution is an afirma- 
tion of the well-known fundamental principle that among equals the law should be 
equal and should be equally administered; that like should be treated alike. This 
- principle is applicable to all matters whether great or small and is evidently one 
which requires only’ to be stated to be at once assented to as being just. No case 
upon this subject in relation to income-tax legislation can be referred to with greater 
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advantage than Suraj Mall Mohta and Co. v. Visvanatha Sastri! very recently decided 
by me suite Court, where the learned Chief Justice observed as follows (pp. 10-11): 

„Itis well settled that in its application to legal proceedings Article 14 assures to everyone 
the same rules of evidence and modes of procedure; in other words, the same rule must exist 
for all in similar circumstances. It is also well settled that this principle does not mean that 
every law must have universal application for all persons who are not by nature, attainment or 
circumstance, in the same position. The State can by classification determine who should be 
regarded as a class for purposes of legislation and in relation to a law enacted on a particular 
subject, but the classification permissible must be based on some real and substantial distinction 
bearing a just and reasonable relation to the objects sought to be attained and cannot. be made 
arbitrarily and without any substantial basis. Classification means segregation in classes which 
have a systematic relation, usually found in common properties and characteristics. There is 
nothing uncommon either in properties or in characteristics between persons who are discovered 
as evaders of income-tax during an investigation conducted under Section 5(1) and thése who are 
discovered by the Inrome-tax Officer to have evaded payment of income-tax. Both these kinds 
of persons have common properties and‘have common characteristics and therefore require equal 
treatment. We thus hold that both Section 84 of the Indian Income-tax Act and sub-section 
(4) of Section 5 of the impugned Act deal with all persons who have similar characteristics and 
simuar properties, the common characteristics being that they are persons who have not truly 
disclosed their income and have evaded payment of taxation on income.” 


A classification is reasonable when it is not an arbitrary selection and rests on differen. 
ces pertinent to the subject in respect of which the classification is made. The 
ostensible purpose for and the circumstances m which the classification or category 
is made is always a pertinent inquiry ‘but not the sole test of the matter. Decided 
cases show that Courts have sustained differentiations where the difference might 
not be apparently divorced from the purpose and circumstances in which any category 
was sought to be established by Tegislation, After all, laws are not abstract propo- 
sitions and each classification has to be considered substantially and qualitatively 
and not superficially. The article is a pledge of equality before the law and equal 
protection of laws, but it does not guarantee to all persons the benefit of the same 
laws and same remedy or the ‘identical procedure. I shall only add this coming 
from the faintly academic to the purely practical that the differentiation between 
assessees entitled to claim protection. of his time: limit and those disentitled to do 
so by virtue of the fact that a finding was recorded or direction given in any of the 
proceedings enumerated in the section is not in any way divorced from the purpose 
and, circumstances under which it was sought to be established. The assessee him- 
self being a party to the various proceedings envisaged in the impugned proviso 
and often himself being responsible for adopting some or all of those proceedings can 
hardly be heard to complain of the absence of the time limit in any such case. Obvi- 
‘ously the proviso, so far as it relates to an assessee who has been & party to these 
-long drawn-out proceedings, is directed to prevent him from escaping assessment or 
supplemental assessment. The rule derives justification from the difficulties arising 
in such cases'and is- clearly addressed to attain a specific purpose and the end sought 
to be attained by the:section itself; namely, preventing income from escaping assess- 
ment. In my judgment the classification is based on real and substantial distinc- 
tion. It is not arbitrary but rests on a substantial basis. J am, therefore, of opinion 
that the challenge to the proviso so far as it relates: to-the assessee who was a party 
to the various proceedings enumerated:in it must fail. + 


On the other hand there are to my mind formidable difficulties with which res- 
' pondents Nos. 1 and 2 are faced in their attempt to meest the challénge against the 
‘“sonstitutionality of that part of the second proviso to sub-s. (3) of s. 34, whichrenders 
‘the bar ‘of time-limit applicable to the case of ahy person alleged to have escaped 
assessment and who is sought to be assessed or'ré-assesséd in consequéned of’ or' to 
give effect to any finding or direction contained in any order in the various ‘proceed- 
ings enumerated in’ that proviso.' The person sought to be affected is not the 
‘assessee who was a party to the proceedings but any person who was 
nog @ party to those“ procbedings,’ and the pa presnou Kan person’? would 
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include even a person who was not in any way concerned in those proceedings. The 
main ground on which the second category mentioned by me above is sustainable 
as a reasonable and just classification is obviously lacking in the case of this third 
category. Separate considerations do affect this category. In support of his conten- 
tion that the second proviso so far as it embraced “any person” was intra vires the 
Legislature Mr. Seervai had not much to urge. It was said that the classification 
was inherent in the scheme of taxation and must be held to be reasonable having 
regard to the subject-matter. Learned counsel also relied on the observations of 
Mahajan C. J. in the case of Suraj Mall Mohta v. Visvanatha Sastri, which Ihave al- 
ready set out. He argued that there was nothing uncommon in characteristics 
between persons who were assessees who had participated in any of the proceedings 
enumerated in the second proviso and other persons against whom finding was re- 
corded or direction given in any such proceedings. Both these kinds of persons, 
so it was urged, had common characteristics and, therefore, required equal treatment. 
It was said that the fact that they had escaped assessment was the real characteristio 
tobe considered. I am unable to acquiesce in this argument. Nor am I able to 
read anytising in the observations of the learned Chief Justice which lends any support 
to this argument.. The observations were made in a totally different context to 
emphasize the principle that classification which is permissible means segregation 
in classes based on some real and substantial distinction bearing a just and reasonable 
relation to the objects sought to be attained and not segregation madearbitrarily and 
without any substantial basis. To my mind the arguments urged by learned counsel 
are not sufficient to prop up a classification which on the face of it seems unreason- 
able. A finding, if it is to be binding on a party, should, as a general rule, be in 
proceedi inter-partes. It cannot bind strangers. As to strangers the maxim 
must apply Res tnter alios acta alters nocere non debet. There are some limitations 
to the application of the fundamental principle which underlines this maxim, but they 
have no bearing on the present point. It would not only be highly inconvenient but 
also grosaly unjust to deprive a person of the benefit of ari express provision oflaw 
prescribing limitation simply because in some income-tax proceedings to which he 
“was not a party—and of which he may possibly be unaware—some finding was recorded 
or direction given affecting his position or his rights. ‘No substantial reason has been 
‘suggested why & stranger ‘to procéedings mentioned in the proviso should have to 
answer the notice under s. .34 ‘after the expiry of the period of limitation prescribed 
by the section. Nor has any satisfactory reason been suggested why after inordinate 
lapse of tima he should have to face proceedings which may be fraught with serious 
consequences. “Heo m&y have for years ceased tò carry on the business in respect 
of which he is sought to be assessed or reassessed. and may not even be in a position 
to produce his books of account. It was faintly urged that there was no possibility 
of the difficulties of such person being overlooked or ignored by the Income-tax 
Officer,’and in any event by the: appellate authorities. There is to my mind 
no scope here for any such argument. Moreover I am concerned here not with 
‘any particular case but with the challenge to the constitutionality of the proviso in 
so far as it can and does affect strangers. Of course, the burden is on the one attaok- 
ing the legislative arrangement to negative every conceivable basis which might 
‘support it. Therefore, it is for the petitioners who impeach the proviso -to: show 
that the classification does not rest upon any reasonable basis. ere is alwa 

strong presumption that the Legislature understands and correctly appreciates, the 
needs of its own people, that its laws are directed to problems made manifest by 
experience and that ita discriminations are based on adequate grounds. It is w 

understood that the Court need not be ingenious in searching for grounds of dis- 
tinction to sustain a classification that may be subjected to criticism. It is well 
established that with reference to taxing statutes, the Legislature has condsiderable 
latitude in making classifications. It'can select persons or things as it chooses for 
purpose of taxation. But after giving full consideration to all these well established 
general principles it is extremely difficult for me to see how persons who may well 
have been total strangers to the various proceedings enumerated in the second proviso 
to s. 34 (3) can be regarded as a category resting on a rational basis. Such a classi- 
fication, in my judgment, is without a rational distinction and obnoxious to the consti- 
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tutional guarantee which applies to all matters great or small. Very readily I feel 
bound to extend to such ns the benefit of the time-limit expressly prescribed by 
the section and to hold that legislation segregating such persons in a class which has 
no systematic relation to a class or persons benefiting by the time-limit is a classi- 
fication arbitrary and unjustifiable. The proviso, so far as it affects persons other 
than assessees not parties to the proceedings enumerated in it must, therefore, be held 
to be ulira vires the Legislature. ` 

Now the argument pressed before me was that the whole second proviso to s. 34 
(3) was bad as contravening art. 14 of the Constitution. The argument proceeded 
that even if a part of this newly enacted proviso to s. 34(8) was held to be bad, the 
whole of it must fail. There is no warrant for this contention. Then it was urged 
that in any event petitioner No. 2, the firm of Purshottam Laxmidas, were not 
“assessee’’ within the meaning of the newly enacted second proviso and must be 
regarded as strangers to the proceedings in which the finding in question was recorded 
by the Appellate Tribunal. The argument ran that no question of construction 
or application, retrospective or otherwise, of this new proviso would arise if the 
proviso itself so far as it affected persons other than “assessees’’ was hdld to be in 
violation of art. 14. And, therefore, so it was argued, in any event the ndtice must 
be held to be issued without competence or jurisdiction. I agree that this conclu- 
sion would have to be arrived at qua petitioners No. 2 if they are to be regarded as 
not “‘assessee” but “any person” within the meaning of this proviso. 

The argument advanced by learned counsel for the respondents Nos. 1 and 2 
upon this point ranged over the decision of the Appellate Tribunal. It was urged 
that the decision in which the finding relied on by respondents No. 1 and 2 was 
recorded and on which the notice in question was issued, was in proceedings to which 
the firm of Dwarkadas Laxmidas were parties and not strangers. The finding, it 
was said, was given in consolidated appeals and both the firm of Vasantsen Dwarkadas 
and Dwarkadas Laxmidas were parties present before the Tribunal when the consoli- 
dated appeals were decided. It was further said that in any event the firm of Vasant- 
sen Dwarkadas were parties to their income-tax appeals which were consolidated with 
the other appeals, and in view of the finding that the firm of Vasantsen Dwarkadas 
belonged to the firm of Dwarkadas Laxmidas, the latter must be regarded as assessees, 
who were parties to the consolidated income-tax appeals. On the other hand it 
was strenuously contended that the fact that the appeals were consolidated did not 
make any difference. The firm of Dwarkadas Laxmidas which was a firm registered 
under the Income-tax Act was a separate unit for the purposes of the Act and it was 
a party not to the income-tax appeals but only to the excess profits tax appeals. I 
am not prepared to subscribe to this narrow view which may perhaps find some 
support in a doctrinaire technicality. On this part of the case, therefore, I have 
reached the conclusion that even though that part of the newly enacted second pro- 
viso to s. 34 (3) which affects “‘any person” other than an assessee is hit by art. 14 
of the Constitution the petitioners must be regarded as parties to those j 
and falling within the category of “‘assessee” and, therefore, within the ambit of the 
proviso. 

This conclusion that I have reached does not, however, affect the conclusion arrived 
at by me that the newly enacted proviso does not reach the assessment year 1942-43 
and that it was not competent to the Income-tax Officer to issue the notice challenged 
in this section. 

There will, therefore, issue a writ prohibiting respondent No.1 and his successors 
in office from taking any further steps or proceeding in pursuance of the show cause 
notice dated April 30, 1954, or from assessing or reassessing the firm of Purshottam 
Laxmidas in respect of the assessment year 1942-43. 


Respondents No. 1 and 2 will pay the petitioners’ costs of this petition. The 
: costs will be taxed costs. 


The respondents appealed. 


M. P. Amin, Advocate General, with G. N. Joshi, for the appellants. 
N, A. Palkhivala, with R. J. Kolah, for the respondents. 
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CHAGLA C. J. This appeal arises out of a petition filed challenging a notice issued 
by the Income-tax Officer under s. 34 of the Income-tax Act and praying for a writ 
restraining the Income-tax Officer from proceeding further pursuant to that notice. 
It appears that the firm of Purshottam Laxmidas, who are petitioners No. 2, 
was started on October 28, 1935, and in this firm there were two partners Dwarkadas 
Vussonji and Parmanand Odhavji. Dwarkadas died on April 1, 1946, and Vasant- 
sen, petitioner No. 1, is his son. Another firm by the name of Vasantsen Dwarkadas 
was started on January 28, 1941, and in that firm there were three partners, Vasant- 
sen petitioner No. 1, Narandas Shivji and Nanalal Odhavji, and this firm was dissolv- 
ed on October 24,1946. The firm of Vasantsen Dwarkadas filed a return of income 
for the assessment year 1942-43 and it also claimed registration as a firm. The 
Income-tax authorities refused registration and came to the conclusion. that the firm 
of Vasantsen Dwarkadas belonged to Dwarkadas, the father of the petitioner No. 1, 
and it added the income of this firm to the income of Dwarkadas. In the subsequent 
assessment years Vasantsen Dwarkadas applied for registration but registration 
was refused. For the assessment years 1942-43 to 1948-49 several appeals were 
filed befose the Income Tax Appellate Tribunal by the firm of Vasantsen Dwarkadas 
both against the quantum of income assessed and against the refusal of the Income-tax 
Officer to register the firm of Vasantsen Dwarkadas. An appeal was also filed by 
the firm of Purshottam Laxmidas against its assessment and there was also an appeal 
for the assessment year 1942-43 by petitioner No.1 as the heir and legal representative 
of his father against the decision that the income of Vasantsen Dwarkadas should 
be included in the income of Dwarkadas. After the decision in Vasantsen’s 
case in the assessment year 1942-43 the Income-tax Officer gave a finding 
that the firm of Vasantsen Dwarkadas was only a branch of the firm of 
Purshottam Laxmidas and he added the income of Vasantsen Dwarkadas to 
the income of Purshottam Laxmidas, and this question also came up before the 
Income-Tax Appellate Tribunal in the appeals filed by Purshottam Laxmidas 
against their assessments, and the Income Tax Trib by a consolidated order 
dated August 14, 1951, disposed of all these appeals, and its decision was that there 
was overwhelming evidence to come to the conclusion that the business done 
in the name of Vasantsen Dwarkadas belonged to the firm of Purshottam Laxmi- 
das. With regard to the appeal filed by Vasantsen as the representative of his father 
for the assessment year 1942-43, the opinion expressed by the Tribunal was that 
the income of Vasantsen Dwarkadas should be deleted from the assessment of 
Dwarkadas. It further expressed the opinion that if the Income-tax Officer could 
include this sum in the income of Purshottam Laxmidas he was of course at liberty 
to do so. Therefore in substance what the Appellate Tribunal decided with regard 
to the income of Vasantsen Dwarkadas for the assessment year 1942-43 was that 
it was erroneous to include that income in the assessment of Dwarkadas, that in its 
opinion the income of Vasantsen Dwarkadas was the income of Purshottam Laxmi- 
das, and that if effect could be given to that expression of opinion by the Income-tax 
Authorities, the Income-tax Authorities should do so by including this income in the 
‘assessment of Purshottam Laxmidas. Armed with this opinion of the Income Tax 
- Tribunal, the Income-tax Officer issued a notice under s. 34 of the Income-tax Act 
on April 30, 1954, and by this notice the firm of Purshottam Laxmidas was called 
upon to submit a return of its total income for the year ending March 31, 1953. 
It is this notice which is challenged by the petitioners. 

Under s. 34, sub-cl. (Z) (a) if the Income-tax Officer has reason to believe that income 
has escaped tax owing to an omission or failure on the part of an assessee to make 
a return, or undersub-cl. (b) notwithstanding that there has been a return of income, 
in consequence of information in the possession of the Income-tax Officer he has 
reason to believe that income has escaped tax, authority is conferred upon the In- 

‘come-tax Officer to issue a notice upon the assessee calling upon him to make a 
return pursuant to the provisions of the Income-tax Act. A time limit is fixed 
for the issue of notice under cls. (a) and (b). Under cl. (a) notice must be issued 
at any time within eight years from the end of the assessment year, and in cases 
falling under cl. (6) aotice must be issued within four years from the end of the assess- 

. ment year. Sub-section (8) of s. 34 provides a period of limitation for the making 
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of an orde! of dssessment and in the cases falling under cl. (a) the order has to be 
made before the expiry of eight years and in the cases falling under ol. (b) it has got 
to be made before the expiry of four years from the end of the year in which the 
income was first assessable. But the first proviso to sub-s. (3) gives an additional 
period of one year where a notice under.s. 34 has been served and the assessment 
can be completed within one year after the service of the notice even though such 
period may exceed eight years or four years as the case may be. There was a second 
proviso to sub-s. (3) and that was to the effect : 

“Provided further that nothing contained in this sub-section sball apply to a re-assessment 

made under section 27 or in pursuance of an order under section 81, section 88, section 88A, 
section 88B, section 66 or section 66A.’’ 
Therefore, the period of limitation laid down in sub-s. (3) with regard to the 
making of the order of assessment was not to apply to re-assessments made under 
the various sections enumerated in this second proviso. This second proviso was 
amended by Act XXV of 1953. That Act provided that it was deemed to have 
come into force on April 1, 1952, and it received the assent of the President on 
May 24, 1953,'and the amended proviso was to this effect : 

“Provided further that nothing contained in this section limiting the time within which any 
action may be taken or-any order, assessment or re-assessment may be made, shall apply toa 
ré-assessment made under section 27 or to an assessment or re-assessment made on the assessee 
or any person in consequence of or to give effect to any finding or direction contained in an order 

‘under section 31, section 88, section 88A, section 88B, section 66 or section 66A.” 

“The important alterations made in the second proviso will be immediately noticeable. 
Th the first place, the second proviso was no longer a proviso to sub-s. (3) but it 
was a proviso to the whole section. In the second place, no limitation was to apply 
in cases falling under the second proviso not only with regard to an assessment 
made on the assessee but also against any third person or against a person who’ was 

. stranger to the assessment, and whereas the original proviso limited its opetation 
to an order made 'under the various sections enumerated, the amerided proviso 
extended its ambit by providing that the assessment or re-assessment may be made 
in consequence of or to give effect to any finding or direction contained in’an order 
under the various sections. . * 

‘Tt is under this amended second proviso that the Income-tax Officer has purport- 
etl to issue this notice. It may be pointed out that as the assessment year 1942-43 

‘énded on March 31, 1943, and inasmuch as the notice was issued on April 30, 1954, 
whether the period of limitation for the giving of notice was four years or eight 
years, the notice was beyond time judged by the period of limitation laid down in the 
body of s. 34 itself, and therefore unless the Income-tax Officer could bring himself 
within the ambit of the proviso, the notice will be bad. The unamended proviso 
would not help the Income-tax Officer because he is not seeking to assess the assessee 
pursuant to an order made by the Income-tax Tribunal. He is seeking to assess 
a third party, a stranger to the assessment, and it is because of this that the Income 
tax Officer is compelled to contend that the second proviso being in operation when 
the notice was issued on April 30, 1954, the notice must be governed by ‘the amended 
second proviso and not by the original proviso. mS a 

=” Therefore, on the validity of the notice, the very short question that we have 
to consider is whether, if the remedy of the right to issue a notice under s. 34 was 
already barred at the date when the amending legislation came into force, the amend- 
ing legislation could revive the remedy by providing an extended period of limitation. 
The amending Act came into force on April 1, 1952, and on that date the period of 
eight years, from March 31, 1943, had already expired. Therefore the remedy 
available to the Income-tax Officer of oe the assessee in respect of escaped 
income had already become barred. Could “a legislation by providing that from 
April 1, 1952, there would be no limitation at all in oi ae of that remedy revive 
the remedy which was already lost to the Income-tax Officer? It seems to us that 
tle proposition of law is settled beyond any doubt that although limitation is a 

“procedural law and although it is open to the Legislature toextend the period of 

imitation, an important right accrues to a party whem the remedy against him of 
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another party is barred by the existinglaw of limitation and that vested right cannot ` 
be affected except by the clearest and most express terms used by the Legislature. 
It is not suggested that a sovereign Parliament cannot take away vested rights, but 
the Court must be loath to construe any legislation as interfering with vested rights 
unless the law-making authority has clearly so provided. What the Advocate 
General is really contending for is to give retrospective effect to an Act 
which came into force on April 1, 1952, by depriving the assessee of the 
right which had accrued to him of no further action being taken against him 
under s. 34. As the law stood, the assessee could say to himself on April 1, 1952, 
that any fear of proceedings being taken under s. 34 was effectively at an end, and 
therefore unless there is anything in the second proviso which would lead us to the 
conolusion that the Legislature not only brought into force the Act, which received 
assent-on May 24, 1953, on April 1, 1952, but it revived a remedy already lost,we 
could not possibly accede to the contention that the amended proviso has a restros- 
pective effect in the manner suggested by the Advocate General. 

An argument was advanced by the Advocate General that if the right is not barred 
and only #he remedy is barred, the remedy could be revived by the Legislature, 
and a rather curious suggestion was made that the Income-tax Department had 
the right to collect income-tax from all persons who were liable to pay tax, that 
that right never got barred, and also the liability of every person to pay tax which 
was due from him also continued indefinitely, and therefore it was argued that all 
that the Legislature was doing was to revive a remedy in respect of a right which 
was still subsisting. This distinction between right and remedy as far as s. 34 
is concerned is entirely out of place. In one sense the Income-tax Officer has the 
right to issue a notice under s. 34 provided the notice is within the period of limita- 
tion. In another sense it may be said that the remedy of the Income-tax Officer 
to bring ‘to tax escaped income is available to him under s. 34 provided he avails 
himself of that remedy within the period of limitation. But no distinction can be 
drawn as far as s. 34 is concerned between the right of the Income-tax Officer and 
the remedy available to him. If the remedy is lost, the right is also lost, and if the 
right is lost, much more so is the remedy. The Legislature itself has provided a 
complete answer to the argument advanced by the Advocate General. If according 
to the Advocate General on the passing of this Act and the enacting of the amended 
second proviso the remedy under s. 34 was revived irrespective of when that remedy 
became barred, then it is difficult to understand why the Legislature in terms pro- 
vided that the Act should come into force on April 1, 1952. Therefore, the Legis- 
lature provided the terminus for the purpose of considering questions of limitation 
as April 1, 1952. If on that date the remedy was not barred, then undoubtedly 
the extension of limitation by the amended second proviso would apply. But if 
the remedy was barred, then the Legislature did not want to go further back than 
April 1, 1952. 

In support of his proposition the Advocate General has relied on a decision of the 
Calcutta High Court in Income-Tax Officer v. Calcutta Discount Co. Ltd.1 In that 
case the Calcutta High Court was considering the amendment of s. 34 intro- 
duced by Act XLVIII of 1948, and the question that arose was whether the amended 
section applied to assessments for the years 1942-43, 1943-44 and 1944-45, and the 
Calcutta High Court held that the amended section did apply. It should be noticed 
that the amended s. 34 did not in any way affect'the question of limitation. The 

riod of limitation under the amended s. 34 continued to be the same as it was 

fore the amendment, and the learned Chief Justice in his judgment is at pains 
to point out at two places that the amended section would not have had 
retrospective effect if it had attemped to revive a remedy which had already been 
b . At p. 490 the learned Chief Justice- says : 
“and since the time-limits for so proceeding were the same, the new section affects no 
rights previously unaffected.” 


And at the bottom of that page: 
“Itis true that ff time is enlarged by a new enactment, but at the date when the enactment 


, 1 (1958) 28 I. T. R. 471. 
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comes into force, no proceeding can any longer be commenced ina particular case under the 
previous law, the new enactment will not apply to such a case.” 
And lower down on page 491: 

““... As to time, none has a vested right in a period of limitation and a change of the period 
which does not altogether take away a right of action subsisting at the date of change or 
revive a right, then already barred under the old law, can always be made and the period appli- 
cable thereafter will be the new period, whether enlarged or abridged.” 


Therefore, in our opinion, it is clear that the notice issued by the Income-tax Officer 
under s. 34 which is challenged by the petition under appeal was a notice that was 
issued out of time, and is, therefore, invalid. 

The second question that has been urged before us is that even so the petitioner 
had no right to maintain this petition and obtain an appropriate writ against the 
Income-tax Officer. The startling argument was seriously urged before the learned 
Judge below, and perhaps not equally seriously was urged by the Advocate General 
before us, that the High Court has no jurisdiction to issue a writ under art. 226 of 
the Constitution in a case where a question arises under the Income-tax Apt. What 
is said is that the Income-tax Act sets up its own machinery for the purpose of de- 
giding questions that arise under that Act, and if an assesses is dissatisfied with 
any action taken by the Income-tax Officer, then he must get his grievance redressed 
by resorting to the machinery under the Act and not by coming to the High Court 
for a prerogative writ under art. 226. It is said that if the notice under s. 34 
was bad and the agsessment made under that notice was invalid, it was open to 
the assessee to appeal to the Appellate Assistant Commissioner, then to appeal to the 
Appellate Tribunal, and finally to come to the High Court under s. 66. But the 
law does not permit, it is said, an assessee to by-pass the machinery specially set 
up and by a short cut to approach the High.Court and get the necessary relief. It 
is too late in the day to argue that the powers of the High Court under art. 226 and 
art. 227 are not of the widest. Except for the territorial limitation placed upon it by 
the Constitution, there is no limit upon the right or the power of the High Court 
to issue a writ under art. 226 or art. 227. Undoubtedly, the Courts for their own 
guidance have put limitations upon their very wide power, but those are self-imposed. 
limitations, they are not legal or constitutional limitations. The Supreme Court 
has emphasised this position in law in a recent decision in K. 9. Rashid and Son v. 
The Income-tax Investigation Commission, etc.1 The Supreme Court points out in 
that judgment: 

“Article 226 of the Constitution confers on all the High Courts new and very wide powers 
in the matter of issuing writs which they never possessed before. There are only two limitations 
placed upon the exercise of such powers by a High Court; one is that the power is to be exercised 
‘throughout the territories in relation to which it exercises jurisdiction’, that is to say, the writs 
issued by the court cannot run beyond the territories subject to its jurisdiction. The other is 
that the person or authority to whom the High Court is empowered to issue writs ‘must be within 
those territories’ and this implies that they must be amenable to its jurisdiction either by residence 
or location within those territories.” 


Therefore, apart from these two limitations, it is for the High Court to decide whether 
in a particular case it will or it will not issue a writ. . 

Strong reliance was placed by the Advocate General on a judgment of the Punjab 
High Court in Lala Lachhman Dass Nayar, In re.* In that case Mr. Justice Kapur 
and Mr. Justice Soni held that a challenge could not be made to the validity of a 
notice unders.34 by a writ of prohibition or mandamus under art.226 of the Constitution. 
When one looks at the facts of that case it is clear that in all the matters which 
were considered by the Punjab High Court in that decision not only notice had been 
issued under s. 34 but assessment had been completed, and what was really challenged 
in substa ıce was not so much the notice as the invalid assessment made pursuant 
to a bad notice. If an assessee does not challenge the notice issued under s. 34 
and allows the Income-tax Authorities to assess him and then challenges the asseess- 
ment, the position may be very different, because then it may be said that the Income- 
tax Act itself gives him an adequate remedy for the purpose of challenging the assess- 


1 [1954] S. C. R. 788, . : $ 7 2 (1952) 22 I, T. R, 418, 
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ment. But the case we are dealing with is where the assessee immediately on the 
issue of the notice under s. 34 challenges: the competency of the authority of the 
Income-tax Officer to take any assessment proceedings pursuant to that notice and 
attacks the very basis of the assessment proceedings which the Income-tax Authori- 
ties propose to initiate. 

` This position is made clear and emphasised by the Supreme Court in its judgment 
in The State of Tripura v. The Province of Kast Bengal. In that case the Ruler of 
Tripura sought to challenge the validity of the Income-tax Act in so far as it 
purported to impose a liability to pay agricultural income-tax on the plaintiff, 
and he sought an injunction restraining the Income-tax Authorities from taking 
any steps to assess him, and the Supreme Court points out (p. 14): 

“The position here is entirely different. The gist of the wrongful act complained of in the 
present tase is subjecting the plaintiff to the harassment and trouble by commencing against him 
an illegal and unauthorised assessment proceeding which may eventually result in an unlawful 
imposition and levy of tax.” 

The Supreme Court distinguishes the judgment of the Privy Council in Raleigh 
Investment Co., Lid. v. Governor General in Council? by pointing out that in that case 
the suit in substance was to modify or set aside the assessment already made, and 
it quotes a passage from the judgment of the Privy Council (p. 336) : l 

“In form the relief claimed does not profess to modify or set aside the assessment. In 
substance it does, for repayment of part of the sum due by virtue of the notice of demand could 
be ordered so long as the assessment stood. Further, the claim for the declaration cannot be 
rationally regarded as having any relevance except as leading up to the claim for repayment, 
and the claim for an injunction is merely verbiage. The cloud of words fails to obscure the point 
of the suit.” l 


Therefore, Tripura’s case and Raleigh’s case make it abundantly clear that there is 
a vital distinction between a case where the plaintiff is aiepa prevent illegal 
and unauthorised proceedings being commenced against him and his being subjected 
to harassment, and a case where he has already been assessed and he is challenging 
the validity of the assessment. But the importance of Tripura’s case goes further. 
It lays down this important proposition that an illegal threat to assess can be challen- 
ged otherwise than by the machinery provided by the Income-tax Act. Therefore, to 
theextentthat the Advocate General argued that when the Income-tax Act provides 
a particular machinery the aggrieved party can challenge a threat to assessment 
only by means of that machinery, that contention has been held to be untenable 
by the Supreme Court. But it is pointed out that even so the only remedy which 
the aggrieved party has is-by filing a suit and not by asking for a prerogative writ 
under the Constitution. It must be borne in mind that when Tripura’s case was 
decided the Constitution had not been enacted and the right to issue prerogative 
writs was confined to the High Courts within the limits of the Presidency-towns, 
and therefore the Ruler of Tripura State could only challenge the illegal notice 
issued against him by filing a suit and no other remedy was o to him. But 
even though a suit may be an alternative and adequate remedy, all that that propo- 
sition establishes is that the Court in its discretion will not issue a writ but will 
compel the aggrieved party to resort to theordinary remedy available to him at law, 
and therefore what we have really to consider is not whether the Court is precluded 
from issuing a writ in income-tax matters, but whether in the exercise of its discre- 
tion it would issue a writ under the circumstances of the case. 

With regard to a suit being an adequate alternative remedy, the observations of 
the Supreme Court in Himmatlal Harilal Mehta v. The State of Madhya Pradesh? 
may be looked at. The Supreme Court in that case was dealing with the Sales 
Tax Act and there there was no assessment to tax but there was only a threat by the 
State to realise the tax from the assessee, and the Supreme Court held that such a 
threat without the authority of law was a sufficient infringement of the assessee’s 
fundamental right under art. 19 (Z) (g) and gave him a right to seek relief under 
art. 226 of the Constitution, and it further pointed out that the impugned Act re- 
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quiring the assessee to deposit the whole of the tax before he can get the relief 
provided by it cannot be said to provide an adequate alternative remedy. Here also 
it is very difficult to accept the contention that a suit would be an adequate remedy. 
A notice would have to be given under s. 80 and a suit usually results in dilatory 
proceedings. 

But let us approach the matter, because the point raised is of considerable im- 
portance, and see whether, even if a suit in this particular case is an adequate 
alternative remedy, the challenge made by the petitioner constitutes an exception 
to the cases where the Court will not exercise its discretion in favour of the peti- 
tioner when he could resort to the ordinary remedy of law. The two exceptions to 
the ordinary rule that the Court will not give relief by means of a writ when the 
petitioner can get the same relief by ordinary legal remedies available to him which 
are well established are these: One is that if the threat involves an encroachment 
upon the fundamental right of the petitioner, the Court will iiterfere and will not 
compel him to exhaust his legal remedies, and the other exception which is equally 
well established is that if the authority against whom a complaint is made has violated 
rules of natural justice, the Court will interfere and protect the petitioner and not 
insist upon his going to a higher tribunal for relief. But the interesting question 
which was debated at the Bar was whether there was a third exception to this rule, 
and the third exception that was suggested was when there is complete absence of 
jurisdiction and that absence of jurisdiction is apparent on the face of the record. 
It is necessary to clarify this expression “complete absence of jurisdiction.” If 
we are dealing with a judicial or quasi-judicial tribunal, the expression ‘“‘absence 
of jurisdiction’’ does not create any difficulty. But we have also to consider cases 
where the order challenged is the order of an administrative officer or an adminis- 
trative tribunal and the allegation against him may be that he is acting without 
authority or beyond his competence. In such a case the expression “absence of 
jurisdiction” would also apply, but with a different significance as just pointed out. 
In this particular case what is urged by the petitioner is that the Income-tax Officer 
in issuing the notice had no authority or competence to do so and that the assessment 
proceedings which he proposes to initiate pursuant to that notice would be proceed- 
ings without any jurisdiction at all. What is the meaning to be attached to the 
expression “complete absence of jurisdiction apparent on the face of the record” ? 
As we shall presently point out, two views are possible. One is that the absence of 
jurisdiction should be clear beyond any reasonable doubt on the construction of the 
statute which confers the jurisdiction or confers the power or competence, and that 
if two views are possible of a construction of a section, then it would not be a case of 
absence of jurisdiction apparent on the face of the record. The other view is that 
if absence of jurisdiction can be established by reference to statute without more 
and no evidence was necessary and no facts had to be proved in order to establish 
want of jurisdiction, the1 absence of jurisdiction is one which is apparent on the 
face of the record, or, as one learned Judge has said, apparent on the face of the 
statute. In this particular case before us it is not necessary to decide which of 
the two views is the correct view, because even assuming that the Court will exercise 
its discretion in favour of the assessee when alternative remedy is open to him only 
in a case where the section which confers jurisdiction or authority is clear beyond 
reasonable doubt, in our opinion there could not be a stronger case than this where 
even on & cursory perusal of s. 34 with its provisos it is clear that the Income-tax 
Officer has exceeded his competence and ‘authority. 

An attempt was made by the Advocate General to suggest that all that the Income- 
tax Officer was doing was construing s.34 and in construing that section he came to 
the conclusion that he could issue a valid notice under the amended proviso and he 
did so, and according to the Advocate General this was nothing more or less than 
an error of law in the exercise of his jurisdiction. This is a totally erroneous view 
to take of the action of the Income-tax Officer. No tribunal and no officer can 
confer jurisdiction or authority or competence upon itself or himself by misconstruing 
a section. It is inarguable that an authority could claim to exercise jurisdiction by 
construing a section erroneously and thereby contending that the section so wrongly 
construed gives him the necessary power. In such & case, if the section has been 
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wrongly construed, it would be a clear case of absence of jurisdiction apparent on 
the tace of the record because the Court has got to look at the section and to decide 
whether the officer construing the section was in the right or in the wrong. 

Turning to the authorities on this point, the most important is the decision of the 
English Court in Farquharson v. Morgana. In that case a County Court Judge made 
an order to enforce an award by execution as on an ordinary County Court judgment 
under s. 24 of the Agricultural Holdings Act and on the face of the award it was 
apparent that the compensation had been awarded to the tenant for matters not 
within the Act, and the Court of appeal interfered by a writ of prohibition notwith- 
standing the fact that there was an agreement contained in the lease between the 
lessor and the tenant to refer all disputes to arbitration and also the fact that the 
lessor had by his conduct acquiesced in the exercise of jurisdiction by the County 
Court. Before we go further with this case it may be pointed out that there is a 
line of cases where it has been held that if a party does not object to jurisdiction at 
the earliest stage and sits on the fence and takes his chance which way the tribunal 
will decidegit is not open to him then to come to the Court and challenge the juris- 
diction by asking for a writ under art. 226 because he lost before that tribunal. But 
as this judgment points out, those would be cases where the want of jurisdiction 
would not be apparent, where it may be that some fact would have to be proved 
by the party or some action to be taken by the party, and the Court would take into 
consideration the acquiescence of the party in submitting to the jurisdiction of the 
tribunal. But as already pointed out, in that case, although the lessor had acquiesced 
in the exercise of jurisdiction by the county Court, even so the Court of appeal 
felt that this was a case where it was obligatory upon the Court to issue a writ of 
prohibition, and Lord Halsbury points out (p. 556) : 

“It has beenlongsettled that, where an objection to the jurisdiction of an inferior Court 
appears on the face of the proceedings, it is immaterial by what means and by whom the Court 
is informed of such objection. The Court must protect the prerogative of the Crown and the 
due course of the administration of justice by prohibiting the inferior Court from proceeding in 
matters as to which it is apparent that it has no jurisdiction.” 

And Lord Justice Lopes in his judgment points out (p. 557) : 

“It seems to me that there has always been recognised a distinction between what I will call 
a latent want of jurisdiction, i.e., something becoming manifest in the course of the proceedings, 
and what I will call a patent want of jurisdiction, i.e., a want of jurisdiction apparent on the face 
of the proceedings. 

Whilst in cases of latent want of jurisdiction there has always been a great conflict of judicial 
opinion, asto whether the grant ofthe writ was discretionary or not, the authorities seem unanimous 
in deciding that, where the want of jurisdiction is patent, the grant of the writ of prohibition is 
of course.” 

And at p. 559 the learned Lord Justice points out: 

“'...The reason why, notwithstanding such acquiescence, a prohibition is granted where the 
want of jurisdiction is apparent on the face of the proceedings, is explained by Lord Denman in 
Bodenham v. Ricketts? to be for the sake of the public, lest ‘the case might become a precedent 
if alowed to stand without impeachment,’ and, I will add for myself, because it is a want of juris- 
diction of which the Court is informed by the proceedings before it, and which the judge should 
have observed, and of which he himself should have taken notice.” 

And again at page 563 Lord Justice Davey draws a distinction between the case 
of a patent and latent want of jurisdiction and the distinction according to this 
learned Lord Justice is: 

“but the distinction does not, I think, depend on the existence of a formal record, but 
is one of substance, whether the defect is apparent or depends on evidence.” 

And a little lower down on the same page he observes : 

““...In the present case the limits of the jurisdiction appeared, I repeat, on the face of the 
statute, and the fact of the excess appeared on the face of the amended award which the Court 
was asked to enforce.” 


Then there is a regent judgment of the Queen’s Bench Division reported in R. 


1 (1894) 1 Q. B. 552. ; 2 (1886) 6 N. & M. 170. 
L., R.—14, 
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v. Comptroller-General of Patents, and the observations’ of the learned Chief Justice 
at p. 865 are very pertinent : 

“Objection to jurisdiction can always be taken by plea, and, if an appeal lies from the court 
or tribunal in which such a, plea is raised, the appellate court could, no doubt, decide the question 
of jurisdiction, but it by no means follows that, because there is an appeal, the power of this court 
to issue a prohibition is taken away. There is no technical obstacle to the co-existence of a right 
to appeal and to a prohibition.”’ 

And at p. 866 te says: 

“If the defect of jurisdiction is apparent on the face of the proceedings, the order of pro- 
hibition must go as of right and is not a matter of discretion :” 
And further on the same page : : 

“..Where, however, the defect is not apparent, but depends on some fact in the knowledge 
of the applicant which he had the opportunity of bringing forward in the court below and has 
allowed that court to proceed without setting up the objection, the same cases show that the court 
has a discretion to refuse the writ and will leave the objector to his remedy by appeal.”’ 


Therefore, these authorities clearly establish that a patent want of Jurisdiction 
entitles the petitioner to obtain immediate relief from the High Court, even though 
he could raise the plea of want of jurisdiction, in a higher tribunaland even chough, 
as the English cases point out, he may have acquiesced in the want of jurisdiction. 
But what is emphasised in those cases is that the want of jurisdiction must be a patent 
one. In our opinion, the want of jurisdiction pleaded by the petitioner in the case 
before us is undoubtedly a patent one, and if it is apatent want of jurisdiction, not 
only we would be rightly exercising our discretion in interfering, but according to 
the English Courts it would be our duty and our obligation to prevent an authority 
from assuming jurisdiction which it patently does not possess. In view of the con- 
clusion we have come to it would perhaps be unnecessary to consider another plea 
urged by the petitioner which was accepted by the learned Judge below, and that 
was that the amended proviso even assuming it applied was void as against him by 
reason of art. 14 of the Constitution. 

It will be remembered that the Tribunal gave its finding that the income of the 
firm of Vasantsen Dwarkadas was the income of Purshottam Laxmidas in the assess- 
ment of Dwarkadas and to that assessment Purshottam Laxmidas was a stranger, 
and what is urged is that although the amended proviso may be valid to the extent 
that it affects an assessee, it is bad to the extent that it affects a stranger. Before 
we consider this constitutional aspect of the matter, let us once more look at the 
language of this amended proviso. We suppose it is always difficult to draft a taxing 
statute, but whether it is always necessary to make it more difficult than it reason- 
ably should be, we always find it hard to understand. The right to assess a stranger 
to assessment unders. 34 arises in consequence of or to give effect to any find- 
ing or direction contained in an order under the various sections enumerated in the 
proviso, and here we are concerned with s. 33. Inthe first place, it is difficult 
to understand how a tribunal can give a finding or a direction affecting a third party 
who is not before the tribunal: In this very case the assessee before the 
Tribunal was Vasantsen Dwarkadas, petitioner No. 1, as representing his father ; 
in that appeal the firm of Purshottam Laxmidas was not before the Tribunal; and 
yet this proviso contemplates that a finding or a direction could be given by the 
Tribunal affecting Purshottam Laxmidas on which action can betaken by the Income- 
tax Authorities, and it is precisely because the tribunal in its order has given a direc- 
tion or a finding, whichever way one looks at it, that the Income-tax Officer can 
include the income of Vasanteen Dwarkadas in the income of Purshottam Laxmidas 
in the assessment of Dwarkadas, that these proceedings have ensued. 

What is the result of a stranger being liable to be proceeded against under s. 34 ? 
The result is that if a stranger is in some way associated with an assessee and the asses- 
see’s assessment is under consideration and if he has the misfortune of having some 
finding or direction given by the tribunal in respect of him, then, although otherwise 
no action could have been taken under s. 34 because such action would have been 
barred by limitation, action can be taken under the proviso @nd he loses the right 


1 [1958] 1 All E. R. 862. 
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that he had of considering that any further proceedings under the Income-tax Act 
with regard to his income for past years were not competent or not open to the 
Income-tax Authorities. The Advocate General says that the persons who are 
sought to be roped in by this amended proviso are persons who are liable to pay 
tax and who have not paid the tax, and he says that that is a perfectly good classi- 
fication based on rational and reasonable considerations and does not come within 
the mischief of art. 14. But the difficulty in the way of the Advocate General is 
that the only persons liable to pay tax and who have not paid the tax who are affected 
by this proviso are the persons who are in some way associated with an assessment 
of some assessee. Admittedly, persons who are liable to pay tax and have not paid 
tax could not be proceeded against after the period of limitation unless a finding 
or direction with regard to them was given by some tribunal under the various sections 
mentidned in the second proviso. Therefore, of the large category of people who may 
be liable to pay tax and have failedto pay tax, a certain number isselected for action 
and with regard to that small number the right of limitation given to them has been 
taken away. The question is whether there is any basis for distinguishing between 
persons who are liable to pay tax and who have failed to pay tax and with regard 
to whom a finding or direction is given, and persons who are liable to pay tax and 
who have failed to pay tax and with regard to whom no finding or direction is given. 
The Advocate General says that the category of people who are liable to pay tax 
and who fail to pay tax is so large that itis not possible for the Legislature to embrace 
the whole of that class. That would be a perfectly valid argument if we could be 
satistied that it was not possible for the Legislature to reach all persons belonging to 
a particular category or that persons dealt with by the law and not dealt with by 
the law belong to different categories. Neither of these two factors are present in this 
case. As we have already said, the persons with regard to whom a finding or direction 
is given and persons with regard to whom no finding or direction is given belong to 
the same category, and as we shall presently point out, there is no reason why the 
Legislature should have excepted persons with regard to whom no finding or direction 
is given. The Advocate General says that it is because of the finding or direction 
given that the attention of the Income-tax Authorities is directed to the factthat a ? 
particular person has not paid tax which he was liable to pay. But the attention 
of the Income-tax Authorities may be drawn by hundred different ways to the fact 
that other persons have also not paid tax which they were liable to pay. Why 
should persons who happen to be mentioned in an order of the tribunal be treated 
differently from persons whose liability to pay tax has been communicated to 
the Income-tax Authorities in a different manner. We see no rational basis what- 
ever for the distinction made between these two types of people who fall in the same 
category and with regard to which there was not the slightest difficulty in having 
a uniform provision of law. a 


The case of Suraj Mall Mohta and Oo. v. Visvanatha Sastri,| which the Supreme 
Court was considering, is very similar to the case before us. In that case sub-s. (£) 
of s. 5 of the Taxation on Income (Investigation Commission) Act was challenged, 
and the Supreme Court pointed out that there was nothing uncommon either in 
properties or in characteristics between persons who were discovered as evaders 
of income-tax during an investigation conducted under s. 5(1) and those who were 
discovered by the Income-tax Officer to have evaded payment of income-tax. Both 
these kinds of persons have common properties and common charatteristics and 
therefore require equal treatment, and therefore they held that both s. 34 of the 
Indian Income-tax Act and sub-s. (£) of s. 5 of the impugned Act dealt with persons 
who have similar characteristics and similar properties, the common characteristics 
being that they are persons who have not truly disclosed their income and have 
evaded payment of taxation on income, and on this ground they held the sub-s. (4) 
of s. 5 of the impugned Act to offend against art. 14 of the Constitution. The 
position here is identical. Whether persons who evade tax are discovered by 
means of a finding given by a tribunal or they are discovered by any other 
method, they have cgmmon characteristics, and therefore, to use the language of the 


1 (1954) 267. T'R. 1, s. 0. 
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Supreme Court, they require equal treatment. In this case the treatment is patently 
unequal. Those whose liability to pay tax discovered by one method can be pro- 
ceeded against at any time and no limitation would apply in their case, and in the 
case of others the limitation is laid down in the body of s. 34. 

The Advocate General finally relied in this connection upon a very recent decision, 
of the Supreme Court in Sakhawat Ali v. The State of Orissa, and there the sec- 
tion in the Orissa Municipal Act, by which a person who was employed as a paid 
legal practitioner on behalf of the Municipality or as legal practitioner against the 
Municipality was disqualified from standing for election to a seat inthe Municipality, 
was challenged as offending against art. 14 of the Constitution. The challenge was 
repelled by the Supreme Court and what is relied upon is the observations of Mr. 
Justice Bhagwati at p. 1010. The learned Judge says: 


“The simple answer to this contention is that legislation enacted for the achievement of a 
particular object or purpose need not be all embracing. It is for the legislature to determine 
what categories it would embrace within the scope of legislation and merely because certain 
categories which would stand on the same footing as those which are covered by the legislation 
are left out would not render legislation which has been enacted in any manner discriminatory 
and violative of the fundamental right guaranteed by article 14 of the Constitution.” 

Social legislation would be impossible, social reform would be impossible, if the 
Legislature was to be expected to pass legislation embracing the whole people, and 
therefore if social reform is enacted by stages that would be permissible under art. 
14. Mr. Justice Bhagwati himself points out that if you go by stages you must 
apply the law to a particular category and postpone the application of the law to 
another category for a future time. If in this case we were satisfied that the Legis- 
lature was dealing with one category of tax evaders and will be dealing with another 
category or other categories in future, then undoubtedly this case would fall within 
the ratio of the judgment of the Supreme Court on which the Advocate General 
has relied. But, as we have pointed out, in this case there are no different 
categories. The category is one and it is not pointed out, and it cannot be pointed 
out, that there would be any difficulty in the application of this particular proviso 
to other tax evaders besides those who have been discovered by the fortuitous cir- 
cumstance of having the honour of being associated with the particular assessment 
and the further honour of being mentioned in the judgment of a particular tribunal. 
In our opinion, the learned Judge below was right in the view that he took that 
this proviso offended against art. 14 so far as it affects third parties. 

The result is that the appeal fails and must be dismissed with costs. Costs to 
be taxed on the basis of a long cause. 

¢ Appeal dismissed. 
Attorney for appellants: N. K. Petsgara. 
Attorneys for respondents: Romer, Dadachanjs Sethna & Co. 
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Before Mr. Justice Gajendragadkar. 


RAMCHAND KUNDANMAL OSWAL v. SARDARSING MOHANSING 
RAJAPUT™. 


Bombay Agricultural Debtors Relief Act (Bom. XXVIII of 1 947), Secs. 14t, 15, 4, 19-Darkhast 


filed by creditor, in execution of decree, transferred to Bombay Agricultural Debtors Relief 
Act Court—Application by debtor for adjustment of debis—Issue of general notice under 
s. 14(b) and creditor not filing statement in response—Applications heard together and award 
made rejecting creditor’s application on ground that he had failed to prove his debi—Whether 
necessary for creditor to prove his debt—Creditor’s failure to submit statement in response to 
general notice whether extinguishes debi. 

A darkhast filed by the petitioner, in respect of a aota decree obtained by him 
against the debtor, was transferred under s. 19 of the Bombay Agricultural Debtors Relief 
Act, 1947, to the Bombay Agricultural Debtors Relief Act Court and it was num- 
bered awan application. The debtor also applied for adjustment of his debts and a general 
notice under s. 14(b) of the Act was issued. The petitioner did not file a statement in res- 
ponse to this notice. The two applications were heard together. At the hearing the peti- 
tioner was absent. The debtor was examined and he failed to prove the adjustment of 
the debt which he had pleaded. The trial Court dismissed the petitioner’s application 
and subsequently an award was passed rejecting the petitioner’s claim on the ground 
that he had failed to prove his debt. The petitioner contended before the High Court 
that unless the debtor proved that the decretal debt was satisfied or was adjusted or was 
otherwise barred, it was incumbent on the Court to take the debt as proved and to deal 
with it under the provisions of the Act. The debtor, on the other hand, contended that 
as the petitioner had not submitted a statement in compliance with the provisions of 
8. 14(b) in respect of the debt due to him, the said debt was extinguished under s, 15 (2) 
of the Act :— 

Held, that it was for the debtor to prove how the decretal amount was adjusted or barred 
and that it was not necessary for the petitioner decree-holder to take elaborate steps to prove 
his debt beyond producing the decree, 

that as a result of its transfer under the provisions of s. 19 of the Act, the darkhast appli- 
cation made by the petitioner had to be treated as an application made under s. 4 of the 
Act and, therefore, the petitioner was not required to furnish a statement in the prescribed 
form under s8. 14b), and hence the debt due to him was not extinguished under s. 15 (1) 
and 

that, therefore, the darkhast claim made by the petitioner was valid and subsisting. 


Onz Ramchand (petitioner) who had obtained a mortgage decree for Rs. 1,200, 


against Sardarsing and Umatsing (opponents) filed execution proceedings to 
recover his dues. While the darkhast was pending, the Bombay Agricultural 
Debtors Relief Act, 1947, came to be applied to Dhulia and the darkhast was 
transferred to the Bombay Agricultural Debtors Relief Act Court. The opponents 


*Decided, November 7, 1965. Civil Revision 
Application No. 548 of 1954, from the decision 
of B.D. Nadkarni, District Judge, West Khan- 
desh, at Dhulia, in B.A.D.R. Appeal age Ti 
of 1982, the award passed b 
Sapre, Jt. Civil J udge, Junior Division, Buuin 
in B.A.D.R. Case No. 4040 of 1950. 

t The -relevant sections run thus: 

14. Service of notice on debtors and credi- 
tors to submit statement of debts.—On receipt 
of an application for adjustment of debts, 
the Court shall— 

(a) give notice to the debtor (unless the 
debtor is himself an applicant) and to every 
creditor (other than the creditor who is him- 
self an applicant) whose name and address 
are given in the application, and 

(6) publish a general notice, 
requiring the debtor an@ allcreditorsto submit 
a statement in the prescribed form within one 


month from the date of the service of the notice 
or the publication of the general notice, which- 
ever is later: 

15. Debis in respect of which no application 
for adjustment or settlement is made to be void :— 
(1) Every debt due from a debtor in respect 
of which no application has been made under 
section 4 within the period specified in the said 
section 4 or in respect of which no application 
for recording a settlement is made under sec- 
tion 8 within the period ie Spray in the said 
section 8 or in respect of h an application 
made to the Court is withdrawn under section 
12 and no fresh application is made under 
section 4 and every debt due from such debtor 
in respect of which a statement is not submitted 
to the Court by the creditor in compliance 
with the ee of section 14 shall be 


extinguished 
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thereafter filed japplications in the Court for adjustment of their debts. All 
these applications were consolidated and heard together. The opponents contended 
that as a result of a subsequent adjustment only Rs. 200 were due from them 
to the petitioner. On the day of the hearing of the applications the petitioner 
remained absent and the trial Court dismissed his application. On September 25, 
1951, an award was passed and in this award the petitioner’s claim was rejected 
on the ground that he had failed to prove his debt. The petitioner appealed to 
the District Judge who allowed the appeal only m part, observing in his judgment, 
as follows :— o . 

“No doubt, there is a decree obtained by the appellant which is for a large amount against 
the respondent. In the exécution on that decree the respondent has put forward a contention 
that there was an agreement subsequent to the decree between him and the appellant that the 
appellant would take only Rs. 300 out of which he. had already paid Rs. 100, and, therefore, 
only Rs. 200 are due. _ 

This contention has not been denied by the appellant at all. As against this contention, 
in the application filed by the respondent he had disowned the entire debt due to the appellant. 
So long as the appellant has not appeared before the Court at any stage or put forwayl any state- 
ment, the mere fact that he filed a darkhast and that there was a decree in his favour will not be 
sufficient to award the whole claim due under the decree so long as the Bombay Agricultural 
Debtors Relief Act does not prohibit any settlement subsequent to the decree. Therefore, looking to 
the inconsistent pleas set up by the respondent the best that could be said on behalf of the appel- 
lant is that the appellant will be entitled to recover Rs. 200 admitted by the respondent in his 
statement, exh. 15. Under s. 26 of the Bombay Agricultural Debtors Relief Act an applica- 
tion cannot be dismissed merely on the ground of absence and if the record as available discloses 
an admission of the debtor to the extent of Rs. 200, the lower Court could not have dismissed 
the whole claim. I, therefore, think that appeal will have to be allowed partially by allowing 
to the appellant the claim to the extent admitted by the respondent viz. Ra. 200.” 


The petitioner applied in revision to the High Court. 


Y. V. Chandrachud, for the applicant. 
G. N. Vaidya, for the opponents. 


_ GAJENDRBAGADEAR J. This revisional application raises a short question under 
ss. 14 and 15 of the Bombay Agricultural Debtors Relief Act. The question 
arises in this way. The petitioner obtained a decree against the opponents in 
Suit No. 170 of 1948 for Rs. 1,200. It was a decree on mortgage. The decree 
was put in execution and a darkhast was filed. This darkhast was transferred 
to the Bombay Agricultural Debtors Relief Act Court under s. 19 and it was then 
numbered as Application No. 21009 of 1947. It would appear that in this pro- 
ceeding the debtor pleaded a subsequent adjustment as a result of which only 
Rs. 200 were due from him to the decree-holders. The debtor also applied for 
the adjustment of his debts and his application was numbered 14472 of 1947. 
The two applications were then consolidated and were fixed for hearing on August 
8, 1951. On this date the debtor No. 1 was examined, but creditor No. 1 was 
absent. In the result, the learned Judge dismissed the creditor’s application. 
Ultimately on September 25, 1951, an award was passed and in this award the 
petitioner’s claim was rejected on the ground that he had failed to prove his debt. 
Against this award the petitioner preferred an appeal. He contended that it was 
for the opponents to prove the alleged adjustment, and since in their evidence the 
opponents had not deposed to the adjustment, the award should have recognised 
the whole of the decretal debt as due and adjustable and the petitioner’s claim 
should have been adjusted on that footing. The lower appellate Court allowed 
the appeal only in part. It held that the amount of Rs. 200 which had been 
admitted by the debtors as due from them to the decree-holder should be awarded 
to the petitioner. The rest of the claim was rejected. It is this order which is 
challenged before me by Mr. Chandrachud on behalf of the creditor. 

Mr. Chandrachud contends that his client has obtained a decree from a Court of 
competent jurisdiction and in fact when the darkhast application was filed to exe- 
cute the decree it had been transferred under s. 19, and that wnless the judgment- 
debtor proves that the decretal debt is satisfied or is adjusted or is otherwise 
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barred, it was incumbent on the Bombay Agricultural Debtors Relief Act Court 
to take the debt as proved and to deal with it under the provisions of the Act. 
In my opinion, this argument is obviously sound. It is difficult to understand 
how the learned Judge wio heard the adjustment applications came to the conclu- 
sion that because of the absence of the decree-holder it followed that his debt 
had not been proved. In fact, the decree-holder in such a case had merely to 
produce the decree which he had obtained, and since the application before the 
adjustment Court was the result of a transfer made by the executing Court under 
8. 19, it was hardly necessary for the decree-holder to take elaborate steps to protve 
his debt beyond producing the decree. The decree has been referred to in the 
darkhast’ application and the executing Court has transferred the darkhast appli- 
cation to the Bombay Agricultural Debtors Relief Act Court. Therefore, it seems 
to me that the learned Judges below were in error in taking the view that in the 
absente of proof about the subsistence of the debt the decree-holder was not en- 
titled to any claim at all. The lower appellate Court has no doubt given relief 
to the petitioner to the extent of Rs. 200, but thatis onthe ground that this 
amount was admitted by the judgment debtor. Even this conclusion is based upon 
the erroneous approach to the problem. It is for the debtor to prove how the 
decretal amount claimed in darkhast is adjusted or barred. 

Mr. Vaidya who appears for the opponents has, however, attempted to justify 
the conclusion of the lower Courts with an ingenious argument. He contends 
that in fact the decretal debt due to the petitioner is extinguished under s. 15 
of the Act. He concedes that he has not challenged the order of the lower appellate 
Court holding that Rs.200 are due to the petitioner; but he argues—and rightly— 
that even so it would be open to him to support the rest of the order on the ground 
that the lower appellate Court has given more relief to the petitioner than he deser- 
ved in law, and it is this argument raised under ss. 14 and 15 of the Act which calls 
for a decision in the present revisional application. Mr. Vaidya has invited my 
attention to the provisions of s. 15 and he argues that the present decretal debt 
is one to which the last portion of sub-s.(Z) of 8.15 applies. Section 15 sub s. (1) 
deals with the extinction of debts due from debtors and one of the classes of debts 
to which the rule of extinction applies is covered by such debts as are due from 
debtors in respect of which statements are not submitted to the Court by the creditors 
in compliance with the provisions of s. 14. In other words, if a debt is due from 
a debtor and the creditor has not submitted a statement in compliance with the 
provisions of s. 14 in respect of the debt due to him, the said debt shall be deemed 
to be extinguished. It is common ground that on the application made by the 
debtor for the adjustment of his debts a general notice was issued under s. 14. 
It is also common ground that in response to this general notice the petitioner 
did not file a statement, and that provides the material on which Mr. Vaidya bases 
his argument about the extinction of the debt under s. 15. If it was necessary 
for the petitioner to file a statement in response to the general notice under the 
provisions of s. 14, Mr. Vaidya would be right. If on the other hand it was 
not necessary for the petitioner to submit his statement though a general notice 
may have been issued under s. 14, the argument as to the extinction of the debt 
must fail. That is why it is necessary to examine the provisions of s. 14. 

Now, s. 14 requires service of notices on debtors and submission of statements 
of debts by creditors. Sub-clause (a) of s. 14 provides that the Court shall give 
notice to the debtor (unless the debtor is himself an applicant) and to every 
creditor (other than the creditor who is himself an applicant) whose name and 
address are given in the application ; and sub-cl. (b) provides for the publication 
of a general notice requiring the debtor and all creditors to submit a statement 
in the prescribed form within one month from the date of the service of the notice 
or the publication of the general notice, whichever is later. Mr. Vaidya naturally 
relies on the latter portion of sub-cl. (b) of 8.14 and he contends that all creditors 
are required, in response to the publication of a general notice, to submit state- 
ments in the prescribed form ; and if this obligation can be inferred from the words 
of s. 14(b), his argument will receive support that the debt has been extinguished 
under s. 15. It is true that the words used in s. 14(b) are general and prima facie 
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they seem to require all creditors to submit a statement in the prescribed form. 
But in construing these words, we must have regard to the provisions contained 
in s. 14(a) itself. If it appears that under s. 14(a) an individual notice is not re- 
quired to be issued to the present petitioner, then it would be difficult to hold that 
his failure to submit a statement in response to general notice would be fatal to 
his claim. In considering the effect of the provisions of sub-cls. (a) and (b) of 
s. 14, it would be necessary to bear in mind that the forms which are prescribed 
for making an application for adjustment of a debt as well as for submitting state- 
ments in response to the notice show that the application for adjustment of a 
debt by the creditor is identical with the statement which he is required to file 
in response to the notice. Form II is in respect of an application for adjustment 
of debts made by a creditor and Form V is in respect of statements required to be 
submitted by creditors in response to a general notice. The details required to be 
filled in both the forms are exactly alike, and apart from anything else, in common- 
sense it seems very difficult to understand why the same party should be required 
as a matter of legal obligation to submit the same statement in the same form 
twice over during adjustment proceedings, Besides, s. 14(a) clearly provides 
that, if the creditor himself has made an application for adjustment of debts 
due to him, notice of the application forthe adjustment in question is riot required 
to be issued to him, and that would be obviously fair. If the debtor applies for 
adjustment of his debts, the notice of his application is given to all his creditors 
and not to himself. Similarly, if the creditor applies for adjustment of debts 
due to him from specified debtors, notice of the application would be issued to 
the debtors and other creditors of the debtors and need not be issued to the appli- 
cant himself. In dealing with the case of an applicant-creditor, it would be diff- 
cult to hold that, merely because a general notice is published, he is required by 
s. 14(b) to submit a statement which would be exactly similar to the statement 
which he has already submitted in making an application under s. 4. Therefore, 
I am not prepared to accept the argument that in the present case the petitioner 
was required to furnish a statement in the prescribed form under s. 14(b). It is 
true that in the present case the darkhast application has been transferred under 
s. 19 and it may be that the darkhast does not conform to Form [which is prescribed. 
But if Mr. Vaidya’s argument is right, it makes no distinction between a darkhast 
which is transferred under s. 19 and an application which is made by the creditor i 
under s. 4 for adjustment of his debts. According to Mr. Vaidya, even if the creditor 
applies for adjustment of the debts due to him from his debtors in the prescribed 
form, he must still submit a statement in response to the general notice which, is 
issued on the debtor’s application for adjustment of debts. Therefore, I do not 
think that for the construction of s. 14 it makes any material difference that in the 
present case the darkhast may not conform to the form prescribed. As a result 
of its transfer under the provisions of s. 19, the darkhast application made by the 
creditor has to be treated as an application made under s. 4 and the position of the 
creditor in law must be deemed to be that of a creditor-applicant who has applied 
for adjustment of debts under s. 4. Therefore, I am not satisfied that the debt 
due to the petitioner is extinguished under s. 15. 

' Mr. Vaidya has then argued that the appeal preferred by the petitioner in 
the lower appellate Court and the present revisional application are bad for non- 
joinder. He argues that all the creditors who are interested in the award were 
necessary parties to the appeal and to the revisional application because os a 
result of the petition being allowed their position would be affected. An argument 
of non-joinder cannot, in my opinion, be successfully urged at the present stage. 
When the appeal was preferred, it was open to Mr. Vaidya’s clients to raise the point 
of non-joinder: they did not do.so. I do not think it would be right to allow 
this argument to be raised for the first time in a revisional application. When 
I make these observations I should not be taken to have assumed that there is 
any substance in the plea of non-joinder. I have not considered the point, and since 
I take the view that the point should not be raised, I do not propose todeal with 
it on the merits. l å 
- Lastly, Mr. Vaidya has argued that, when the darkhast application made by 
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the petitioner was dismissed for default, the petitioner should have preferred 
an appeal. There is no substance in this argument. Section 48 provides for appeals 
and I do not see any provision under which an appeal could have been made by 
the petitioner against the dismissal of the darkhast for default. ‘This order is 
ultimately merged in the final award and an appeal against the award has been filed 
by the petitioner. 

The revisional application must accordingly be allowed and the matter sent 
back to the trial Court for adjustment of the debts due from the opponents on 
the footing that the darkhast claim made by the petitioner is valid and subsisting. 
There would be no order as to costs in this Court and the lower appellate Court. 
Costs in the trial Court would be costs in the cause. 

Order accordingly. 


Before Mr. Justice Gajendragadkar. 


MAHARU BHIKA PATIL v. DAGA NATHU PATIL.* 

Indian Limifation Act (IX of 1908), Arts. 144, 148—Bombay Agricultural Debtors Relief Act 
(Bom. XXVIII of 1947), Sec. 24—Transfer of Property Act (IV of 1882), Secs. 55(6)(b), 
95,100—Land sold by oral sale in 1911 for Rs. 00—Application made in 1947 for adjustment 
of debt and possessionon ground that land conveyed by way of security for loan— Whether 
claim barred by limitation. 

i ees land was soldin 1911 by an oral sale for Rs. 500 by the grandfather of the 
app t to the father of the opponent. In 1947 the applicant claimed adjustment of the 
debt under the Bombay Agricultural Debtors Relief Act, 1947, and asked for possession 

ofthe land alleging thatthe land was conveyed by way of security for the loan of Rs. 500. 

On the question whether the claim was barred by limitation :— 

Held, that though in the light of the decision in Jibhaoo Harising v. Ajabsing) the 
proceeding initiated by the applicant under the Act could be entertained, the claim made 
by the applicant for adjustment of the debt was barred by limitation under art. 144 of the 
Indian Limitation Act, 1908. 

Vasudeo v. Balaji? and Munia Goundan v. Ramasami Chetty,? referred to. 


Oxz Dagu (applicant) applied for adjustment of his debts under the Bombay 
Agricultural Debtors Relief Act contending inter alia that the transactions in 
respect of survey numbers 186 and 187 were in the nature of a mortgage. The 
applicant alleged that these lands were transferred by an oral sale by his grand- 
father Jairam to the father of Maharu (opponent No.1) and the father of Narayan 
(opponent No.2) in or about 1911 for Rs. 500 and that the oral sale was in effect 
in the nature of a mortgage. The opponents opposed the application contending 
that the lands had been in their possession as owners since the days of their fore- 
fathers and that they were not given to them in the nature of a mortgage. They 
denied that the applicant was a debtor within the meaning of the Act. The 
trial Judge held that the applicant was not a debtor under the Act and dismissed 
the application under s. 17(2) of the Act, observing in his judgment, as follows :— 

“In the absence of valid transfers of the lands being effected by registered sale deeds, the 
transfers cannot be challenged under B.A.D.R. Act, as being in the nature of mortgage. If 
the lands are transferred under oral sales, then the transfers cannot create interegt in the land 
in favour of opponents and the consideration for the transfer is a debt which can be adjusted 
under B.A.D.R. Act. However, applicant has admitted that the opponents are in possession 
of the lands since the transfer. The transfers must have taken place prior to 1911, but even 
assuming that they were in 1911, it is quite clear that debts under them are barred by limitation 
and cannot be adjusted.” 


On appeal the District Judge confirmed the finding of the lower Court that 
the transactions were oral sales, but he held that the claim for adjustment of the 


*Decided, November 8, 1956. Civil Revision Dhulia, in B.A.D.R. Case No. 1908 of 1950. 
Application No, 1842 of 1954, fromthe decision 1 (1952) 54 Bom. L.R. 971. 
of AA. Shaikh, District Judge, West Khandesh; 2 11003 I. L. R. 26 Bom. 500, i 
at Dhulia, in B.A.D.R. Appeal No. 61 of 1958, 8.0.4 Bom. L. R. 178. 
revising the decree pgssed by N. A. Sapre, 8 (1918) I. L. R. 41 Mad. 650. 
Second Jt. Civil Judge, Junior Division, at 
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debts was not barred as art. 148 of the Indian Limitation Act, 1908, applied 
to the claim, and observed, in his judgment, as follows :— 

“By s. 100 of the Transfer of Property Act the holder of a charge and a simple mortgagee 
are put much on the same footing and in the present case the holder of the charge being in po- 
ssession of the property would stand in the shoes of a mortgagee in possession. Therefore, the 
debtor could claim back possession of the land within 60 years under art. 148 from the date 
when the right to recover possession accrued. From 1911 till the date of the application the 
period of 60 years did not expire and consequently the debtor could get the debt due on the charge 
adjusted under the Bombay Agricultural Debtors Relief Act. The mere assertion of adverse title 
by the holder of the charge in possession of the property would not ripen his title into one of an 
owner and would not enable him to abbreviate the period of 60 years just as the mortgagee in 
possession cannot become an owner on the strength of possession so long as the right of redemp- 
tion subsists.” 


The opponents applied in revision to the High Court. : 


k. A. Jahagirdar, with K.J. Abhyankar and M. B. Rao, for the applicants. 
V. M. Tarkunde, for the opponent. 


' o 

GAJHNDBAGADKAR J. This revisional application arises from debt adjustment 
proceedings and it raises a short question of limitation. The property in suit 
consists of two Survey Nos. 186 and 187. The opponent alleged that these two 
fields had been conveyed to the two petitioners respectively way of security 
for a loan borrowed by his grandfather Jairam. He aedo lael claimed adjust- 
ment of the said debt and asked for possession of the two lands. The petitioners 
denied this allegation and claimed absolute title to the properties. The evidence 
disclosed that there was no registered document in respect of either transfer. A 
mutation entry of the year 1911, which was produced, however showed that 
Survey No. 186 had been sold by an oral sale by Jairam to the father of creditor 
No. 1 for Rs. 500. The said entry similarly showed an oral sale to creditor No. 2 
in respect of Survey No. 187. The entry did not indicate the amount of considera- 
tion for the said transaction. The opponent stated in his evidence that the allega- 
tions made by him in rd to the nature of the transaction were based upon 
information received u from his mother. At the date of the application 
his mother was dead. The learned trial Judge held that oral transfers wbich were 
invalid could not attract the provisions of s. 24 of the Bombay Agricultural Deb- 
tors Relief Act. These oral transfers made the creditors charge-holders, and since 
the transactions had taken place before 1911, the title of the charge-holders had 
become complete, so that it was not open to the applicant to allege that the persons 
in possession of the properties were his creditors and to ask for adjustment of the 
said debts. On appeal, the finding that the transactions were oral sales was 
confirmed, but the learned District Judge took the view that theclaim for adjust- 
ment of the debts was not barred because he held that to such a claim art. 148 
of the Limitation Act would apply. That is why he set aside the order passed 
by the learned trial Judge and remanded the case for disposal in accordance 
with law. It is this order which is challenged before me by Mr. J ahagirdar on 
behalf of the creditors. 

The question of limitation which falls to be considered in the present revisional 
application will have to be dealt with in the light of the reported decision of a Divi- 
sion Bench of this Court in Jibhaoo Harising v. Ajabsing.: Mr. Justice Raja- 
dhyaksha, who delivered the judgment of the Bench in that case, has held that 
an invalid transfer cannot invoke the provisions of s. 24(7) of the Bombay Agri- 
cultural Debtors Relief Act. The learned Judges in this case were dealing with 
an oral sale and they came to the conclusion that it was incompetent to the Court 
administering the provisions of the Bombay Agricultural Debtors Relief Act to 
hold: an enquiry about the nature of such an oral sale and that an oral sale of 
immoyable property worth more than Rs. 100 is invalid and no en uiry about 
the character of this sale could be held under s. 24(Z). It was also held in this 
case that, though an oral sale may be invalid and its nature cannot be determined 


1 (1952) 54 Bom. L. R. 971. i 
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under s. 24, it nevertheless created rights’ in favour of the alleged purchasers under 
s. 55 (6) (b) of the Transfer of Property. Act. In other words, even though the 
sale may be invalid, it created a charge in favour of the buyer for the purchase 
price paid by him unless the buyer forfeits the right by improperly declining to 
accept delivery of the property. Such a charge, according to the Judgment, exists 
even in cases where the buyer may be in possession of the properties intended to 
be sold. In other words, the position with regard to’ oral sales would be that the 
nature of such transactions cannot be determined under s. 24(1) of the Bombay 
Agricultural Debtors Relief Act, but the buyer becomes a charge-holder and it 
would be open to the debtor to offer the amount in question to the intending buyer 
and require him to release his property from the burden of the charge. In that 
sense, & proceeding under the Bombay Agricultural Debtors Relief Act can be 
entertained and the debt in question can be adjusted. It is in the light of this 
judgment that the question of limitation must be considered. 

Mr. Jahagirdar concedes that, if his clients are in the position of charge-holders, 
it would have been open to the opponent to take steps to release his properties 
from the burden of the charge by offering the amount of initiating legal proceedings 
in that behalf within limitation; and, according to Mr. Jahagirdar, the limitation 
prescribed for taking such steps is one’of 12 years and no more. Mr. Jahagirdar 
contends that the view taken by the learned District Judge that art. 148 would 
cover such a case is erroneous. 

Now, in considering this point, it is necessary to remember that the position 
of a charge-holder, with which I am concerned, was governed by the provisions 
of the Transfer of Property Act prior to the amending Act of 1929. Both ss. 
95 and 100 have been, amended in 1929, and shortly stated the effect of the amend- 
ments is to place the charge-holder on the same footing as a mortgagee. After 
ss. 95 and 100 were amended in 1929, it is clear that the article which would apply 
to a proceeding like the present would be art. 148 and not art. 144. But before 
the amendment was made in 1929, a charge-holder could not be brought within 
the mischief of art. 148 because the said article applied only to a mortgagee and 
the position of a charge-holder was distinct and different from the position ofa 
mortgagee under the unamended provisions of the Transfer of Property Act. 
This pcsition wes illustrated by the decisions of our Court where the question 
of limitation arose between a redeeming mortgagor and bis colleagues who took 
no part in the redemption. In such a case, though the relationship betwecn the 
two was comparable to that between the cherge-hclder and the debtor, it was 
held that art. 148 does not apply and that art. 144 would apply. - In Vasudev 
v. Balaji: the Court was concerned with the question of limitation on similar 
facts. In 1872 two co-owners of a lend—Vinayak and Ganesh—had mortgaged 
the property for Rs. 800. In 1882 a suit was brought by the mortgagee and it 
ended in a consent decree ordering redemption on payment by the mort- 
gagors of Rs. 400. Vinayak alone paid the amount and redeemed the mortgage. 
Thereafter he went into possession of the land. This possession continued until 
1898, ın which year the heirs of Ganesh sued the heirs of Vinayak claiming to 
recover the moiety of the lanc. The defendants pleaded limitation. On the 
otFer hand, the plea of limitation was resisted by the plaintiffs by invoking the 
provisions of art. 148 of the Limitaticn Act. Jenkins C.J. has observed in his 
judgment that ın the Transfer of Property Act the distinction is drawn between 
a charge and a mortgage, and what the redeeming mortgagor has is the charge 
and not the mortgage. It would, therefore, follow, said the learned Chief Justice, 
that the redeeming mortgagor would not be a mortgagee within the meaning 
of art. 148. The same view has been taken by the Madras High Court in Munia 
Goundan v. Ramasami Chetty? In the present case, the transactions took place 

rior to 1911 and the eee proceedings were commenced as late as 1947. 
Therefore, the claim made by the ope for the adjustment of the debt on the 
assumption that the charge is still subsisting must be held to be barred by 
limitation. ` 


s.c. 4 Bom. L. R. 178. s 
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This position is not seriously disputed by Mr. Tarkunde who appears for the 
opponent. . He, however, contends that, before finally disposing of the present 
roceedings, it would be necessary in the interests of justice that an issue should 
þe framed as to the real nature of the oral transaction between the parties ; and 
in support of his request Mr. Tarkunde has invited my attention to a judgment 
delivered by Mr. Justice Bavdekar in Devaji Khodaji Garasia v. Jivanlal Girdharlal.1 
It does appear from this judgment that Mr. Justice Bavedkar allowed a similar 
request and remanded the proceedings to the trial Court for determining the 
nature of the oral transaction. Mr. Justice Bavdekar appears to have taken the 
view that, in cases where the transfer purports to have been orally effected, it 
would be necessary to enquire what the nature of the transfer really was. If 
it is shown by evidence that the oral transfer was ‘intended to operate as a mo ctgage, 
it would enable the debtor to claim adjustment of the debt ; if, however, it appeared 
on evidence that the oral transfer was intended to operate as a sale, then after 
a lapse of 12 years the alleged purchaser would be able to set up an adverse title 
and there would be no question of adjusting debts any longer. In the case before 
Mr. Justice Bavdekar, it had been urged by the applicant that the Origimal transac- 
tion was not one of a sale but that of a mortgage and that the property had been 
transferred to the creditor by way of security ; and Mr. Justice Bavdekar theught 
that this allegation had to be examined and so he was disposed to give an oppor- 
tunity to the parties to lead evidence in that behalf. Mr. Jahagirdar argues that 
the order of remand passed by Mr. Justice Bavdekar and the reasons set out by 
the learned Judge in support of this order are substantially inconsistent with the 
view taken by Rajadhyaksha and Vyas JJ. in Jibhaoo’s case to which Ihave already 
referred. According to Mr. Jahagirdar, it is not easy ta understand how a Court 
would be justified in holding an enquiry in regard to an invalid transaction once 
it is held that an invalid transfer cannot invoke the provisions of s. 24 of the 
Bombay Agricultural Debtors Relief Act. The only logical consequence 
in such a case is to treat the oral purchaser as a charge-holder and 
proceed to deal with the matter on that footing. In the said case, the 
question of limitation was not raised. But it was held that the relationship 
between the intending purchaser and the intending vendor was that of a debtor 
and a charge-holder. By necessary implication, the learned J udges did not think 
it necessary to enquire further into the question as to whether the said purported 
oral transfer was in the nature of a mortgage ora sale. I do not propose to ex- 
press any opinion on this part of the controversy between the parties before me. 
In the present case, however, I am not disposed to adopt the course suggested 
by Mr. Tarkunde because the lower appellate Court has made a definite finding 
that both the transactions were in fact, and were intended to be, oral sales. 
It is true that in the trial Court issues were framed on the lines suggested by the 
Judgment of Mr. Justice Rajadhyaksha, and Mr. Tarkunde is, therefore, able to 
make a grievance of the fact that an opportunity was not given to his client 
to show the real nature of the transaction that took place between the parties 
prior to 1911. But I am disposed to think that this argument is purely technical 
in the circumstances of this case. Mr. Tarkunde’s client expressly admitted in 
his evidence that the sole basis for’ his alleging that the transfers were mortgages 
was the information received by him from his mother. He also added that he 
had made the application according to the information given to him by his mother 
and that there were no other witnesses. It is not, therefore, surprising that both 
the learned Judges below were not inclined to attach any importance to this 
version. The evidence given by the opponent was purely hearsay and he had 
no other evidence to adduce in support of his plea that the nature of the said 
oral transaction was that of a mortgage and not a sale. Besides, the documentary 
evidence which is available on the record shows that both the transfers were 
reported to the revenue authorities by the parties as oral sales. The mutation 
entry to which I have already referred is clear and unambiguous. That bein 
the only evidence trustworthy on the record, the learned trial Judge assum 


1 (1958) Civil Revision Application No. August8, 1953. R 
1071 of 1852, decided by Bavdekar J., on 
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that the transfers were’ oral sales and the appellate Court has made a definite 
finding to that effect. Even if I were to agree with the view taken by Mr. Justice 
Bavdekar, I would not be disposed to prolong the life of this litigation by framing 
an issue as suggested by Mr. Tarkunde, because I am satisfied that any further 
enquiry would be purely infructuous. Besides, as [have just indicated, there are clear 
findings of fact recorded by the lower appellate Court, and in the circumstances 
of this case I do not think that even for the technical reasons urged before me 
by Mr. Tarkunde I would be justified in asking the Courts below to try the same 
issues over again. 

In the result, the revisional application must be allowed, the order passed 
by the lower appellate Court must a set aside and that of the trial Court restored. 
Rule absolute. There will be no order as to costs throughout. 


Order set aside. 


o Before Mr. Justice Dixit and Mr. Justice Vyas. 
NATVARLAL AMBALAL THAKORE v. THE STATE OF BOMBAY.* 


Drugs Act (XXIII of 1940), Sec. 338(1)—Drugs Rules, 1945, Rule 62.4; Form 19A; Form 20A— 
Whether r. 624 ultra vires Constitution—Law conferring upon authority absolute and un- 
controlled discretion, when bad—Discretion how to be exercised—-Whether open to licencing 
authority, when application made in Horm 194 for licence in Form 20A, to consider compe- 
tency of applicant and suitability of premises for preserving properties of drugs. 

Rule 62 A framed under s. 88(1) of the Drugs Act, 1940, is not ultra vires the Constitution 
of India. 

Where a law confers upon an authority unfettered, absolute and uncontrolled discretion, 
the law would be bad, where the question of policy underlying the law is not involved. 
If, on the other hand, the question is one of policy underlying the law as to how the law is 

. to be enforced, and as to how the provisions of the Act are to be carried out, then a discre- 

tion, be it unfettered, uncontrolled and absolute, is not bad. 

Cooverjee B. Bharucha v. The Excise Commissioner and the Chief Commissioner, Ajmer 
and Harishankar Bagla vw. The State of Madhya Pradesh’, followed. 

Messrs. Dwarka Prasad Laxmi Narain v. The State of Uttar Pradesh* and Thakur Raghubir 
Singh v. The Court of Wards, Ajmer‘, referred to. 

When a person exercises discretion which is vested in him, all that one has to do is that 
he has to exercise his discretion to the best of his judgment, reason and justice, and not accord- 
ing to his private opinion. In other words, the refusal must be based upon a rational basis 
and ought not to be the result of caprice. 

The Queen v. Vestry of St. Pancras*, Sharp v. Wakefield? and Roberts v. Hopwood" 

- referred to. 

In order to arrive at a decision whether or not the licensing authority under the Drugs, 
Act, 1940, should issue a licence in favour of the applicant, it would be the duty of the licens- 
ing authority to make an appropriate enquiry into the business activities of the applicant, 
into his position in life and into his capacity to conduct the business in accordance with the 
provisions of the Act and the rules made thereunder. Therefore, where an application 
is made in Form 19A for a licence in Form 20A, it would be open to the licensing authority 
to take into consideration the competency of the applicant to supervise and contro] the sale, 
distribution and preservation of drugs and the suitability of the premises for preserving 
the properties of the drugs to which the licence would apply. 

Tu present four applications were filed by four different petitioners who owned 
shops at Baroda and carried on business in provisions and two of these also 
in drugs under licences issued to them by the licensing authority, who was the 
Civil Surgeon of Baroda (respondent No. 2). The petitioners applied in Form 
19A for a licence in Form 20A. The licensing authority refused the licence to 
the petitioners and communicated his decision to them. The petitioners applied 


*Decided, October 14, 1956. Special Civil 4 [1953] S.C. R. 1049. 
Application No. 1510 of 1955. (1890) 24 Q. B. D. 871. 


1 fios S. C. R. 878. [1891] A. C. 178. 
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to the High Court under art. 226 of the Constitution of India inter alia for a manda- 
tory injunction or a writ of mandamus or a direction or order against the State 
of Bombay (respondent No. 1) and respondent No. 2, directing them to cancel 
or withdraw or quash the order of respondent No. 2 refusing to consider the appli- 
cations of the petitioners for the issue of the licences. 


The four applications were heard together. 


N. A. Palkhivala and S. C. Chagla, with S. G. Samant and S. P. Dhanbhoora, 
for the petitioners, in all applications. 

M. P. Amin, Advocate General, and Manibhai Desai, instructed by Little & Co., 
for the opponents. 

Dixit J. These are four special civil applications which raise common questions, 
and in order to understand the questions, it will be necessary to set out briefly 
the facts giving rise to each of the four applications. 

In special civil application No. 1510 of 1955, the applicant is one Natvarlal 
Ambalal Thakore who owns a shop at Baroda and carries on business in “provisions 
and drugs in the name and style of “Ashwin Medical Stores.” The applicant was 
carrying on business in drugs under a licence issued to him by a licencing autho- 
rity, who is the Civil Surgeon of Baroda, upon an application made on December 
25, 1952. The licence was valid for a period of two years and on December 21, 
1954, he made an application in Form 194A for a licence in Form 20A. The licenc- 
ing authority viz. the Civil Surgeon, Baroda, refused the licence and communica- 
ted his decision to him by a letter dated July 2, 1953. On July 22,1955, the 
applicant wrote a letter to the Civil Surgeon and Licencing Authority, Baroda, 
saying that he was surprised and disappointed to receive the letter of July 2, 
1955, and that as the communication of July 2, 1955, did not disclose any reason 
whatsoever for not issuing the required licence, he was not bound by the refusal 
to issue to him the required licence. As a result of the refusal, the applicant 
has made this petition under art. 226 of the Constitution on July 26, 1935, and 
his principal contention is that r. 62A under which the licencing authority has 
acted is ultra vires the Constitution of India. 

In special civil application No. 1511 of 1958, the applicant is one Champaklal 
Bhagwandas. He does business in provisions and oe at Baroda in the name 
and style of “Niranjan Stores.” The applicant carried on his business in drugs 
under a licence granted to him by the Civil Surgeon, Baroda, in the year 1952, 
and as the applicant’s licence was about to expire in July of 1954, the applicant 
made an application on or about July 15, 1954, in Form 19A for a licence in Form 
20A. The licencing authority viz. the Civil Surgeon, Baroda, refused his applica- 
tion and communicated to him his decision by a letter dated July 2, 1955. The 
applicant also wrote to the licencing authority i.e. the Civil Surgeon, Baroda, 
a letter dated July 22, 1955, in terms similar to the letter written by the applicant 
Natvarlal. On July 26, 1955, the applicant Champaklal bas filed this petition 
under art. 226 of the Constitution, and his principal contention is that r. 62A 
under which the licensing authority has acted is wtra vires the Constitution of 
India. 

In special civil application No. 1512 of 1955, the applicant is one Rasiklal and 
he does business also at Baroda in provisions. and with a view to deal in drugs 
and other medicinal preparations he applied in Form 19A for a licence in Form 
20A on a date which is not apparent from the record. The licencing authority 
viz. the Civil Surgeon of Baroda, refused his application and communicated 
to him his decision by a letter dated July 2, 1955. The applicant wrote to the 
Civil Surgeon a letter dated July 22, 1955, in terms similar to the letter written 
by the applicant Natvarlal. The applicant Rasiklal has now applied under art. 
226 of the Constitution, and his principal contention is that r. 62A under which, the 
the Civil Surgeon, Baroda, has acted is ultra vires the Constitution of India. 

In special civil application No. 1518 of 1955, the applicant is one Manharlal 
Shivram Jaiswal who does business in provisions at Baroda*in the name and 
style of “Manohar Stores,” With a view to deal also in drugs, he made an applica- 
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tion for a licence, the application being in Form 19A and the licence applied for 
being in Form 20A, and the licencing authority wrote to the applicant a letter 
dated July 2, 1955, refusing him a licence and the applicant also wrote to the Civil 
Surgeon a letter dated July 22, 1955, in terms similar to the letter written by the 
applicant Natvarlal. This applicant also now applies under art. 226 of the Consti- 
tution and his principal contention is that r. 62A under which the Civil Surgeon, 
Baroda, has acted is ultra vires the Constitution of India. 

Now, the questions which have been raised by Mr. Palkhivala upon these four 
applications are : (1) that r. 62A to the extent that it conferred upon the licencing 
authority unfettered discretion to grant or refuse to grant a licence is void and 
ultra vires, (2) that even if r. 62A is valid, the licencing authority has taken into 
account extraneous matter and so this has vitiated his decision and (8) that upon 
a fulfilment of the requisite conditions the applicant in each case is entitled to 
a licence issued to him in Form 20A. 

Now, before I deal with these contentions, it would be convenient to set out some 
of the provisions of the Drugs Act, 1940. The Act has been enacted to regulate 
the import, manufacture, distribution and sale of drugs. It is obvious that the 
ntention of the Act is to regulate the sale of drugs. Section 8 (b) defines a drug : 

“ ‘drug’ includes— 

(i) all medicines for internal or external use of human beings or animals and all substances 
intended to be used for or in the treatment, mitigation or prevention of disease in human beings 
or animals other than medicines and substances exclusively used or prepared for use in accord- 
ance with the Ayurvedic or Unani systems of medicine ; and... 

(ii) such substances (other than food) intended to affect the structure or any function of 
the human body or intended to be used for the destruction of vermins or insects which cause 
disease in human. beings or animals, as may be specified from time to time by the Central Govern- 
ment by notification in the official Gazette.” 


Then there is s. 5 and under s. 5 a Board called ‘the Drugs Technical Advisory 
Board” is constituted. The Board is constituted in order to advise the Central 
Government and the State Governments on technical matters arising out of the 
administration of the Act and to carry out the other functions assigned to it by 
the Act. Chapter IV deals with manufacture, sale and distribution of drugs. 
Section 18 deals with sale of certain drugs. By s. 21 the State Government is 
given power to appoint certain persons as Inspectors. Section 22 defines the 
powers of Inspectors. The only remaining section which may be mentioned is 
s. 88. Section 88(1) empowers the State Government to make rules and then 
provides by sub-s. (2): 

“Without prejudice to the generality of the foregoing power, such rules may—-:- 

(b) prescribe the qualifications and duties of Government Analysts and the qualifications 
of Inspectors ;... f 

'(e) prescribe the forms of licençes for the manufacture for sale, for the sale and for the 
distribution of drugs or any specified drug or class of drugs, the form of application for such 
licences, the condition subject to which such licences may be issued, the authority empowered 
to issue the same and the fees payable therefore;’’... 
It may also be convenient to refer to some of the rules framed under the Act. 
Rule 49 speaks of qualifications of Inspectors. Rule 51 deals with duties of Ins- 
pectors of premises licensed for sale. Rule 51 provides : 

“Subject to the instructions of the controlling authority, it shall be the duty of an Inspector 
authorised to inspect premises licensed for the sale of drugs— 

(1)... 

(2) to satisfy himself that the conditions of the licenses are being observed)... 

(4) to investigate any complaint in writing which may be made to him;.. 

(7) to make such inquiries and inspections as may be necessary to detect the sale of drugs 
in contravention of the Act.” 


Rule 58 is important and provides : 


“Except for the purposes of official business or when required by a Court of law, an Inspector 
shall not, without the sanction in writing of his official superior, disclose to any person any infor- 
mation acquired by him in the course of his official duties.” 
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Then there is Part VI which deals with sale of drugs. Rule 59 provides by sub-r. 
(Z) that the Chief Commissioner shall appoint licensing authorities for the purposes 
of this Part for such areas as may be specified. Then the rule goes on to provide 
by sub-r. (2) for applications for licenses which should be accompanied by a fee 
of Rs. 5. Then there is r. 61 which speaks of forms of licenses to sell drugs and 
these four petitions are concerned with applications in Form 19A for licences in 
Form 20A. Rule 64 is important. That rule specifies the conditions which are 
required to be satisfied before a license in Form 20 or Form 21 is granted. It 
is not necessary to quote in extenso r. 64; it is enough to specify the conditions 
as laid down in that rule. One of the conditions is that a licence should not be 
granted to a person, unless the authority empowered to grant the license is satis- 
fied that the premises in respect of which the license is to be granted are adequate, 
equipped with proper storage accommodation for preserving the properties of the 
drugs to which the license applies, and the other is that the premises are in charge 
of a person competent in the opinion of the licensing authority to supervise and 
control the sale, distribution and preservation of drugs. Then by syb-r. (2) of 
r. 64 the authority is given certain directions in the matter of granting licenses, 
and sub-r. (3) provides : 

“Any person who is dissatisfied with any order passed by the licensing authority under sub- 
rule (1) may, within a period of one month from the date of the communication of such order 
to him, appeal to the State Government whose decision thereon shall be final: ” 


Rule 65 is a very lengthy rule and it deals with conditions of licenses. Form 194 
which is an application for a restricted license will be found set out at page 801 
of the Bombay Government Gazette, Part IV-B, 1958 (Januar -June). The 
application has five paragraphs and the application is an application for a restricted 
license to sell, stock and exhibit for sale and distribute drugs other than biological 
and other special products for itinerant vendors and other dealers who do not 
engage the service of a qualified person. Form 20A which is also set out at the 
same page is pursuant to the application which is in Form 19A. 


The Advocate General appearing for the State has taken a preliminary point 
and his contention is that the four petitions have been entirely a oaee rid and 
they must fail. The point arises in this way. In the applications made by the 
four petitioners it has been contended that the discretion which is given to the 
licencing authority under r. 62A is an unfettered discretion and no provisions 
are made for the guidance of the licencing authority in exercising the said discre- 
tion and further no safeguards are provided against the arbitrary or mala fide 
exercise of the said discretion, andso r. 62A is ultra vires the Constitution of India. 
Now, in the prayer clause contained in each application, the applicant’s prayer 
in cl, (a) is that this Court should issue a mandatory injunction or a writ of man- 
damus or a writ in the nature of mandamus or a direction or order under art. 
226 of the Constitution of India against the respondents directing them to cancel 
or withdraw or quash the said order dated July 2, 1955, and then by el, (b) it 
is said that the respondents should be directed under s. 45 of the Specific Relief 
Act to withdraw or cancel or quash the said order and/or to grant the said necessary 
licence to the petitioner. The Advocate General says that if the contention js 
that r. 62A is ultra vires, the relief claimed in cl. (a) and cl. (b) which are referred 
to above is inappropriate to the contention viz. r. 62A is ultra vires. He Says 
that if the contention is that r. 62A is ultra vires, the only relief which the applicant 
In each application can claim is a relief whereby this Court should issue an injunc- 
tion against the State restraining it from enforcing r. 62A. When the applicant 
asks for an order whereby the respondents should be called upon to cancel, with- 
draw or quash the said order, it implies that the order is not ultra vires but is 
intra vires. It can only be upon the footing that the order does not conform to 
r. 62A so that such a relief would be appropriate. It would not be appropriate 
to say that r. 62A is ultra vires the Constitution and yet this Court should issue 
an order against the respondents directing them to cancel, withdraw or quash 
the said order. In our view, this contention is well founded® Support to this is 
given by the observations made by this Court in Fram Nusserwanji Balsara 
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v. State of Bombay.1 There, this Court was considering the effect of the Bombay 
Prohibition Act and the learned Chief Justice with reference to this question said 
as follows : 

‘| It would be open to the petitioner to ask us to issue an order upon Government calling 
upon them to forbear from enforcing the provision of the lawLwith regard to the exemption of 
the classes enumerated in s. 89 because it violates his right of equality of law under art. 14. It 
would also be open to him to ask for an order calling upon Government to forbear from enforcing 
the Act to the extent that it applies to eau-de-cologne and lavender water because his rights 
to acquire, hold and dispose of those articles are affected. He would also be entitled to an 
order directing the Government to delete from the requirements for a permit the condition 
which requires the petitioner to be certified as an addict andthe condition which requires the 
petitioner to undertake not to do any thing which would have the effect of directly or indirectly 
defeating or frustrating the objects ‘and purposes of the Act.” 


If, therefore, the petitions as presented had stood without anything more, 
we should have been disposed to reject these petitions on the very short ground 
that the relief claimed in each of the petitions is inconsistent with the contention 
. taken by éhe petitioner that r. 62A is ultra vires the Constitution. 


Perhaps realising the difficulty which may be pointed out to the petitioners, ^` 


the petitioners in special civil applications No. 1510 and No. 1511 of 1955 came’ 
out with an amendment application, and in substance, the amendment sought was 
that “the licensing authority has not considered his application and has failed 
to discharge the duty vested in him by law.” The Advocate General contended 
that this amendment would be inconsistent with the relief as originally claimed, 
and we think that his contention is right. But it is open to an applicant to put 
forward inconsistent pleas. It may be that r. 62A cannot be invalid and valid 
at one and the same time. If r. 62A is ultra vires, it cannot be valid. If it is 
valid, it cannot be ultra vires. But on the footing that it would be open to an 
applicant even to make inconsistent prayers, we have allowed the amendment 
and we shall, therefore, proceed to consider the petitions as they stand amended. 
Dealing with the first question first, the contention taken is that r. 62A is ultra 
vires. In the first place, it may be necessary to point out that r. 62A‘is framed by 
virtue of the powers conferred upon the State Government under s. 88 to make 
rules. Rule 62A, therefore, has the force of law and upon that basis, r. 62A is 
a valid rule unless the applicant shows that the rule is not valid. This position 
must, we think, be conceded in view of what has been said in the case of State 
v. Heman Alreja? The Court has observed : , 

“The Court must always lean in favour of holding the validity of an Act rather than against 
it. There may be cases where a law is alleged to contravene fundamental rights. In such a case, 
undoubtedly, the Court must zealously scrutinise the provisions of the impugned Act in order 
to see that fundamental rights are not violated. But where what is challenged is only the letter 
of the law and the substance is in the interest of a large body of citizens, then as far as possible 
the Court must try to uphold the substance and not permit the letter to defeat the object of the 
Legislature.” 

Now, r. 62A runs as follows : 

“Restricted licenses in Forms 20A or 21A shall be issued subject to the discretion of the licen- 
sing authority, to dealers or persons in respect of drugs whosé sale does not require the super- 
vision of.a qualified person.” 

Undoubtedly, the granting or refusing of a license is made subject to the discre- 
tion of the licensing authority, and the contention of Mr. P ivala is that in 
so far as r. 62A confers upon the licensing authority unfettered discretion it is, 
to that extent, ultra vires the Constitution. This submission was re-inforced by 
Mr. Chagla who followed Mr. Palkhivala in his arguments. Now, there may be 
two types of cases in which the question of discretion may arise. The first class 
of cases would be where an unfettered and uncontrolled discretion is given to an 
authority, where there is no question of policy underlying an enactment. There 
may be again cases where discretion may be conferred upon an authority which 
may be an unfettered and uncontrolled discretion and yet there may be the ques- 
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tion of policy underlying an enactment, and I think it has been well settled that 
in the first class of cases if the discretion given to an authority is unfettered and 
uncontrolled, then such a power would be ultra vires. In the second type of cases 
it has been recognised that where the policy of an enactment is in question, then 
in that case conferring an absolute, unfettered and uncontrolled discretion would 
not be ultra vires the Constitution. It is enough to quote some of the judgments 
of the Supreme Court upon this question. Reliance was placed upon a decision 
of the Supreme Court in the case of Messrs. Dwarka Prasad Laxmi Narain v. The 
State of Uttar Pradesh and it was contended on the strength of this decision 
that r. 62A is ultra vires the Constitution. In that case the relevant provision 
is contained in cl. 4(3) of the Uttar Pradesh Coal Control Order, 1958, which is 
set out at p. 807 of the report. The provision was as follows: 

“The Licensing authority may grant, refuse to grant, renew or refuse to renew aclicence 
and may suspend, cancel, revoke or modify any licence or any terms thereof granted by him 
under the Order for reasons to be recorded. Provided that every power which is under this ` 
Order exercisable by the Licensing Authority shall also be exercisable by the State Coal Controller 
or any person authorised by him in this behalf.” @ 


All that was necessary for the licensing authority was to record reasons for the 
action he took and nothing more and the power given to the licensing authority 
may be delegated to any other person who may be authorised by the licensing 
authority in that behalf. The Supreme Court went on to point out at page 818 
of the report : 

“... Practically the Order commits to the unrestrained will of a single individual the power 
to grant, withhold of cancel licences in any way he chooses and there is nothing in the Order 
which could ensure a proper execution of the power or operate as a check upon injustice that 
might result from improper execution of the same.” i 


Undoubtedly, this authority would seem to support the contention urged on 
behalf of the petitioners. The next case to be referred to is also a decision 
of the Supreme Court in the case of Thakur Raghubir Singh v. The Court of 
Wards, Aimer,? and inthat case also observations which were made by'the Supreme 
Court would seem to support the contention taken on behalf of the: petitioners. 
This is what their Lordships say at page 1055 of the report : 


“It is still more difficult to regard such a provision as a reasonable restriction on the . 
fundamental right. When a law deprives a person of possession of his property for an indefinite 
period of time merely on the subjective determination of an executive officer, such a law can, 
on no construction of the word ‘ reasonable’ be described as coming within that expression, 
because it completely negatives the fundamental right by making its enjoyment depend on the 
mere pleasure and discretion of the executive, the citizen affected having no right to have recourse 
for establishing the contrary in a civil court.” 


But in two other decisions of the Supreme Court their Lordships of the Supreme 
Court have referred to the question, by pointing out that where the policy under- 
lying an enactment is in question different considerations must apply and in 
connection with this point two cases may be cited. The first of these cases is 
the case of Cooverjce B. Bharucha v. The Excise Commissioner and the Chief Com- 
missioner, Ajmer. There the Supreme Court was considering the provisions 
contained in art. 19(1)(g) of the Constitution and also the provisions contained 
in art. 19(6) of the Constitution and they say that in construing the provisions, 
regard must be had to the nature of the business and the conditions prevailing 
in a particular trade and no hard and fast rules concerning all trades can be laid 
down. At page 879 of the report Mahajan C. J. observed as follows : 


“Article 19(1)(g) of the Constitution guarantees that all citizens have the right to practise 
any profession or to carry on any occupation or trade or business, and clause (6) of the article 
authorises legislation which imposes reasonable restrictions on this right in the interests of the 
general public, It was not disputed that in order to determine the reasonableness of the restric- 
tion regard must be had to the nature of the business and the conditions prevailing in that 

” trade. It is obvious that these factors must differ from trade to trade and no hard and fast 
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‘rules concerning all trades can be laid down. It can also not be denied that the State has the 
power to prohibit trades which are illegal or immoral or injurious to the health and welfare of the 
public. Laws prohibiting trades in noxious or dangerous goods or traffickingin women cannot 
be held to be illegal as enacting a prohibition and not a mere regulation. The nature of the 
business is, therefore, an important element in deciding the reasonableness of the restrictions. The 
right of every citizen to pursue any lawful trade or business is obviously subject to such reason- 
able conditions as may be deemed by the governing authority of the country essential to the safety, 
health, peace, order and morals of the community. Some occupations by the noise made in their 
pursuit, some by the odours they engender, and some by the dangers accompanying theni, require 
regulations as to the locality in which they may be conducted. Some, by the dangerous character 
of the articles used, manufactured or sold, require also special qualificationsin the parties permitt- 
cd to use, manufacture or sell them.” 


These observations show that where the nature of the business is concerned, dis- 
cretion may be conferred upon an authority charged with the duty of exercising 
a discretion, and in such a case the discretion which may be unfettercd may be 
permissible. The other case to which reference may be made is the case of Hari- 
shankar Bagla v. The State of Madhya Pradesh! and there the Supreme Court 
was considering the provisions of art. 19 (1) (f) and (g) of the Constitution. A part 
of the head-note in that case is as follows : 

“The policy underlying the Control Order is to regulate the transport of cotton textiles in 
u manner that will ensure an even distribution of the commodity in the country and made it 
evallable at a fair price to all. The grant or a refusal of a permit is to be governed by the policy 
and the discretion given to the Textile Commissioner is to be exercised in sucha way as to cifec- 
tuate this policy. The conferment of such a discretion cannot be called invalid and if there 
is an abuse of powcr there is ample power in Courts to undo the mischief.” 


It may be pointed out that Dwarka Prasad’s case, to which reference has been made 
already, has been referred to in the course of the judgment at page 887 of the 
report and there it is pointed out: 

“...It may also be pointed out that reference to the decision of this Court in Dwarka Prasad’s 
case is not very apposite and has no bearing on the present case. Section 4(8) of the Uttar 
Pradesh Coal Control Order was declared void on the ground that it committed to the unres- 
trained will of a single individual to grant, withhold or cancel licences in any way he chose and 
there was nothing in the order which could ensure a proper execution of the power or opcrate 
as a check upon injustice that might result from improper execution of the same.” 


In our view, therefore, we must approach the consideration of the question by 
` reference to the two decisions referred to above, viz: Harishankar Bagla 
v. The State of Madhya Pradesh and Cooverjee B. Bharucha v. The Excise Commis- 
stoner and the Chief Commissioner, Ajmer. In vicw of these two proncunce- 
ments, it seems to us that it is not possible to accede to the contention cf the 
applicant in each case that r. 62A is ultra vires the Constitution. In such a case 
what we have to determine is, first, the policy underlying the enactment. In 
the first place, the Drugs Act, 1940, is enacted to regulate, inter alta, the sale of 
drugs. The expression ‘‘ drug ” is defined in s. 8, clauses (+) and (tt), and it will, 
we think, be conceded that a drug is not an ordinary kind of article which can be 
sold at willin the market. This will be apparent from some of the provisions of the 
Act. Section 5 of the Act shows that the Central Government has to constitute 
a Board called ‘the Drugs Technical Advisory Board’ in order to advise the Central 
Government and the State Governments on technical matters arising out of the 
administration of the Act and to carry out the other functions assigned to it by 
the Act. Then Chapter IV shows that provisions are made regarding the sale 
of drugs. Then the Act also deals with powers of Inspectors and this is indicated 
in s. 22. Rules have been framed under the Act and a reference to some of the 
rules shows how important it is from the point of view of Government to regulate 
and control the business regarding the sale of drugs. To refer only to two or 
three rules: Rule 49 refers to qualifications of Inspectors. Rule 51 refers to 
duties of Inspectors. Rule 58 shows that information given to an Inspector is 
confidential information and is not to be disclosed without the sanction in writing 
° 
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of his official superior. In our view, therefore, there is a good deal of force in the 
contention of the learned Advocate General that there is a policy underlying 
the Drugs Act, 1940, and the rules made thereunder. If in the administration of 
the Act and the rules there is a certain policy whichis apparent from the provisions 
of the Act and the rules, it is but fair that discretion should be given to an authority 
so that it is for the authority to decide whether or not the authority will grant 
or refuse a licence. In our view, therefore, the first contention must fail. 

The second contention taken on behalf of the applicants by Mr. Palkhivala 
is that the licensing authority has taken into consideration an extraneous matter 
and so his decision is vitiated. Now, speaking frankly, I was a little puzzled to 
ascertain precisely the scope of this objection. When one speaks of an extra- 
neous matter, the matter must be extraneous to the considerations which a licens- 
ing authority is required to bear in mind in either granting a licence or refusing 
a licence. Here, r. 62A leaves to the discretion of the licensing authority to decide 
whether to grant a licence or not to grant it and there are no particular tests 
laid down in r. 62A to regulate the discretion of the licensing authority. It is, 
therefore, difficult to say that any extraneous consideration is invol¥ed in this 
process. But the contention is that the extraneous consideration was that the 
licensing authority relied upon a report made by the Inspector of Drugs. In 
this connection the petition stated that the report of the Inspector, if any, ought 
not to have been taken into consideration by the licensing authority in refusing 
the application of the applicant. Now, from the rules it is apparent that it is 
the duty of an Inspector to pay a visit to the premises in which drugs are sold in 
order to satisfy himself that the conditions of the licence are being observed and 
also to investigate any complaint in writing which may be made to the Inspector 
and also to make such enquiries and inspections as may be necessary to detect 
the sale of drugs in contravention of the Act. Having regard to these duties, it 
would be convenient, we think, to refer to the affidavit made by the Civil Surgeon 
of Baroda. It was pointed out in para. 14 of the affidavit that the applicant in 
special civil application No. 1510 of 1955 was reported to be dealing in tinctures 
for potable purposes, which are injurious to the general public health. It was 
pointed out in para. 18 of the affidavit that the applicant had abused the 
licence issued to him in 1952 by selling tinctures for potable purposes. It was 
pointed out in para, 22 that the enquiries caused by him showed that in the course 
of the business activities of the petitioner he had sold tinctures for potable purposes 
and that he was acting against the interests of the general public. Now, in the 
counter-affidavit made by the applicant Natvarlal these allegations have been 
denied. One of the suggestions made by him is that it was not competent to the 
Inspector to visit the premises and to make a report to the Civil Surgeon. Having 
regard to the duties of the Inspector which are definedinr. 51, it is futile to contend 
that the Inspector was not within his rights in visiting the premises and making 
an enquiry concerning the business activities of the applicant. If, therefore, the 
Crvil Surgeon as the licensing authority has to apply his mind and to consider the 
question whether or not he should grant or refuse a licence, it would, we think, 
be necessary for him to make an enquiry into the matter and to satisfy himself 
that the business activities of the petitioner were above reproach and that he was 
quite scrupulous in observing the conditions of the licence. If upon a report 
he came to the conclusion that it would not be safe to renew the licence given to 
the applicant, we think that the licensing authority was clearly within his right. 
It may be pointed out that in special civil applications Nos. 1512 and 1518 of 1955, 
the applicants in those two applications had not been previously granted a licence 
to sell drugs. A reference to applicantion No. 1512 of 1955 shows that the appli- 
cant Rasiklal was dealing, before the date of his application for a licence, in 
provisions. He was not dealing in drugs and other medicinal preparations and 
for the first time he applied for a licence being granted to him to enable him to 
deal in drugs. In this connection, reference may be made to the affidavit of the 
licensing authority. In para. 10 of the affidavit it was stated that the applicant 
Rasiklal was dealing in provisions and was not dealing in any medicines or drugs. 
It was also pointed out that the applicant had no experience in drugs and had 
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never dealt in drugs before. Accordingly, in the view of the licensing authority 
he was not a competent person to supervise the sale of drugs. It is true that 
in the affidavit it was stated that the petitioner was likely to mis-use the licence 
by selling tinctures for potable purposes. It may well be that it is not possible 
to say of a person whether he will mis-use the licence granted to him without 
previously granting him a licence, and Mr. Chagla is right in contending that the 
licensing authority was not right in saying that the licence should be refused to 
him on the ground that he was likely to mis-use it, if granted to him. Now, the 
allegation made by the Drugs Inspector in his affidavit which is in substance the 
same as the affidavit just referred to is denied by the applicant in his rejoinder. 
Similar is the position with respect to special civil application No. 1518 of 1955. 
In that application the applicant Manharlal was not dealing in drugs prior to the 
application which he made for a licence to deal in drugs. He was dealing in pro- 
visions and it was pointed out in the affidavit made by the licensing authority 
that the applicant Manharlal was dealing in provisions and not dealing in any 
medicines or drugs, that he had no experiencein drugs and had never dealt in drugs 
before and that he was not a competent person to supervise the sale of drugs. As I have 
pointed out in the other application, in this application also it was stated that the 
petitioner was likely to mis-use the licence by selling tinctures for potable purposes. 
But it is difficult to say of a person that he will mis-use the licence granted to him 
without previously granting him a licence. That apart, the position in the 
view of the licensing authority is that neither the applicant Rasiklal nor the appli- 
cant Manharlal was a person of experience and, therefore, competent to deal 
in drugs. In our view, in order to arrive at a decision whether or not the licensing 
authority should issue a licence in favour of an applicant, it would be the duty 
of the licensing authority to make an appropriate enquiry into the business activi- 
ties of the applicant, into his position in life, into his experience and into his capa- 
city to conduct the business in accordance with the provisions of the Act and the 
rules made thereunder. Mr. Palkhivala argued that the competency of a person 
and the suitability of the premises are irrelevant when an application is made 
in Form 19A for a licence in Form 20A. This argument rests upon the provisions 
contained in r. 64. As I have already pointed out, a distinction has been made 
in the Act between drugs and drugs. There are certain drugs which are set out 
in Schedule C. Applications for licences apply to certain drugs and other appli- 
cations have to be made in respect of other drugs, and Schedule C will show the 
drugs in relation to two different applications and the licences to be obtained 
in that behalf. According to r. 64, two conditions are required to be satisfied 
before a licence is granted : (1) that the licensing authority must be satisfied that 
the premises are adequate, equipped with proper storage accommodation for 
preserving the properties of the drugs to which the licence applies, and (2) that 
the premises must be in charge of a person competent in the opinion of the licensing 
authority to supervise and control the sale, distribution and preservation of 

In the case of a licence in Form 20 or Form 21 these two conditions are to be 
satisfied and they are mandatory. Therefore, a licence in Form 20 or Form 21 
cannot be granted unless the conditions mentioned in r. 64 are satisfied. But 
does it follow that because these conditions are not necessary in the case of an 
application made in Form 19A for a licence in Form 20A that, therefore, the 
suitability of the person or the suitability of the premises is not a relevant consi- 
deration ? Obviously, in the case of a licence in Form 20 or Form 21 the provision 
is mandatory, but we think that it does not follow that even where an application 
is made in Form 19A for a licence in Form 2UA this would not be a relevant con- 
sideration. This must be so, having regard to the policy underlying the enact- 
ment viz. the Drugs Act, 1940, and the rules made thereunder. As I have already 
stated, the sale of a drug is not a sale of an ordinary commodity. A drug is inten- 
ded to be used internally or externally. A Board is constituted to advise the Central 
Government and the State Governments on technical matters arising out of the 
administration of the Act and provisions are made for the qualifications 
of Inspectors and t&e duties to be performed by Inspectors, and when the ques- 
tion is one of policy underlying the enactment, it would be open to the licens-. 
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ing authority, while excercising the discretion, to take into consideration all 
relevant facts bearing upon the question whether or not he would exercise 
the discretion vested in him in favour of an applicant. In the present case, the 
licensing authority did not refuse the applications for licences by his mere ipse 
dieit. He has caused inquiries to be made by an Inspector charged with the 
duty of inspection and he has come to the conclusion that having regard to the 
reports received by him it would not be right of him to grant licences to the 
applicants. There is no question of any extraneous matter being taken into con- 
sideration and, as I have pointed out, all these would be relevant considerations. 
If r. 62A had indicated how to regulate the discretion and the rule had specified 
certain considerations which should guide him in the matter, the position would 
have been different. But I fail to understand how it can be ae that a report 
made by an fe eae would be a matter extraneous to the exercise*of the 
discretion vestcd in the licensing authority. In our view, it would be relevant 
and inasmuch as the refusal is based upon a report made by a competent 
person who is under the Act charged with the duty of making inspection, it 
seems to us that there is no substance in the contention that the S{ecision is 
vitiated because an extraneous consideration has been taken into account. 
In our opinion, therefore, the second contention must fail. 


The remaining contention is, if I may say so with respect, a novel one. It is 
contended that once the conditions required in regard to Form 19A are fulfilled, 
the licensing authority must issue a licence. If that was the effect of r. 62A, 
then nothing more need be said. Undoubtedly, under r. 62A a restricted licence 
is to be given. Before a restricted licence is issued, the application must be in 
proper form i.e. in accordance with the form set out for that purpose. The form 
must be accompanied by a fee of Rs. 5. If a licence is to issue merely upon the 
fulfilment of the conditions, then the rule would have stated that on the fulfil- 
ment of the requirements of the application a licence ought to issue, but the rule is 
not in those terms. The rule provides that a licence is to be issued subject to the 
discretion of the licensing authority. Therefore, when an application is presented 
in proper form accompanied by a requisite fee of Rs. 5, it is then for the licensing 
authority to apply his mind and to consider whether or not he will issue a licence. 
It is there that the question of discretion comes into play. Mr. Palkhivala argued 
that the moment the conditions are satisfied, the authority must issue a licence. 
But in advancing this argument, he overlooked an important consideration which 
was that a restricted licence was to be issued only subject to the discretion of the 
licensing authority which means that an application is to be presented in proper 
form accompanied by a requisite fee of Rs. 5 and it is then for the licensing authority 
to apply his mind and to consider, having regard to all relevant facts bearing 
upon the question, whether he will or will not issue a licence. In our view, there- 
fore, there is no substance in this contention. 


In this connection, reference may be made to some of the English decisions and 
they have a bearing on the question of discretion. In the The Queen v. Vestry of 
St. Pancras! it has been pointed out in the judgment of the Master of Rolls 
(p. 875) : 

“...<But they must fairly consider the application and exercise their discretion on it fairly, 

and not take into account any reason for their decision which is not a legal one. If people who 
have to exercise a public duty by exercising their discretion take into account matters which the 
Courts consider not to be proper for the guidance of their discretion, then in the eye of the 
law they have not exercised their discretion.” 
The true principle is that where an authority takes into consideration matters 
which are not proper for the determination of the exercise of the discretion, then 
in that case only and inno other can it be said that the discretion has not been 
exercised properly. The next case which may be referred to is Sharp v. Wakefield. 
At page 179 it is observed : 

‘discretion’ means when it is said that something is to be done within the discretion of the 


1 (1890) 24 Q. B. D. 871. 2 [1891] A. C. 178. 
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authorities that that. something is to be done according to the rules of reason and justice, not 
according to private opinion...’ 
Finally, in Roberts v. Hopwood!, it is observed (p. 618) : 
_  ,,,A person in whom is vested a discretion must exercise his discretion upon reasonable 
grounds. A discretion does not empower a man to do what he likes merely because he is minded 
to do so—he must in the exercise of his discretion do not what he likes but what he ought. In 
other words, he niust, by use of his reason, ascertain and follow the course which reason directs. 
_He must act reasonably.” ; 
' To sum up, the position is, therefore, this. “ Where a law confers upon an autho- 
rity unfettered, absolute and uncontrolled discretion, the law would be bad, 
where the question of policy underlying-the law is not involved. . If, on the other 
hand, the question is one of the policy underlying the law as to how the law is 
to be*enforced, and as to how the provisions of the Act are to be carried out, then 
a discretion, be it unfettered, uncontrolled and absolute, is not bad. When a 
person exercises discretion whichis vested in him, all that one has to do is that he 
has to exercise his discretion to the best of his judgment, reason and justice, and 
not accorfing to his private opinion. In other words, the refusal must be based 
upon a rational basis and ought not to be the result of caprice. In view of these 
considerations, we are satisfied that none of the arguments are valid. 

It may be pointed out that Mr. Chagla who followed Mr. Palkhivala in his 
arguments took up a further point and his contention was that even if r. 62A is 
valid, it is ultra vires for the reason that it failed to provide for reasonable procedure 
for the exercise of the discretion. It is necessary to point out that this particular 
ground of attack was not mentioned in any of these petitions. It follows that 
the respondents, have no opportunity to meet this new attack and in all writ 
petitions it is necessary to emphasize that all grounds of attack should be precisely 
stated, so that the opposite party will not be taken by surprise. On this ground, 
we have not permitted Mr. Chagla to argue that point. 

In the result, therefore, the applications must fail and the rule in each application 
will be discharged with costs. 


Rules discharged. 


APPEAL FROM ORIGINAL CIVIL. 


Before the Hon’ble Mr. M. C. Chagla, Chief Justice, and Mr. Justice Desai. 


KHALIL AHMED SHAIKH v. POST MASTER GENERAL, 
BOMBAY CIRCULE.* 


Bombay High Court Rules, 1950, (O.S.), Rules 46-B, 40(2)—Letters Patent, Cl. 9—Right to 
instruct advocate on Original Side, whether advocate of High Court or Supreme Court, 
whether confined to attorneys of High Court—Whether advocate of Supreme Court 
can act as attorney and instruct advocate on Original Side of High Court—Right -of 
advocate of Supreme Court to practise on Original Side of High Court whether con- 
notes composite right to plead, act and appear. 


The right to instruct an advocate on the Original Side of'the High Court is confin- 
ed to the attorneys, and no advocate on the Original Side, whether he is an advocate 
of the High Court or an advocate of the Supreme Court, can appear instructed by 
anyone who is not an attorney of the High Court. 

Rule 46-B of the Rules-of the High Court of Bombay, 1950, gives effect to the deci- 
sion of the Supreme Court in Aswini Kumar Ghosh v. Arabinda Bose,’ that an advocate 
of the Supreme Court has the right to practise on the Original Side, the right to 
practise cannoting not only the right to plead but also the right to act and to appear. 
The composite right has been given effect to in r. 46-B, and if a Supreme Court 
advocate wants to practise on the Original Side without being instructed by an 


1 [1925] A. C. B78. laneous No. 220 of 1958. 
* Decided, August 26, 1955. O.C. J. Miscel- 2 [1958] S. O. R. 1. 
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attorney of the High Court, he can only do so provided he files a document empower- 
ing him to appear, plead and act for his client. 


D. Latif, an advocate of the Bombay High Court and the Supreme Court, 
presented a petition to the High Court for a writ under art. 226 of the Consti- 
tution of India on behalf of one Khalil (petitioner). D. Latifi was instructed 
to appear on this petition by T. S. Hegde, who was an advocate of the Supreme 
Court. Tendolkar J. did not allow D. Latifi to appear on the petition without 
his filing a warrant as required by r. 46-B of the Bombay High Court Rules. 
His Lordship delivered the following judgment on July 22, 1955 :— 


TENDOLKAR J. This petition, which is for a writ under art. 226 of the 
Constitution, was presented to me by Mr. Latifi who stated that he had been 
instructed to appear on this petition by Mr. T. $, Hegde, advocate for the 
petitioner. Thereupon I pointed out to him that if he, as a Supreme Court 
Advocate, wished to appear and plead, he must put in a warrant to act under 
r. 46-B of the High Court Rules. Mr. Latifi claimed that he had a right to 
plead without filing any such warrant and that r. 46-B of the High Court Rules 
was ultra vires as it deprived him, a Supreme Court advocate, of his right to 
practise, which includes the right to plead without putting in a warrant to act. 
Thereupon I directed a notice to be issued to the Advocate General and upon 
a hearing of this contention of Mr. Latifi the Advocate General has appeared 
as well as counsel on behalf of the Bombay Bar Association. 

The point raised for decision appears to me to lie within a very short com- 
pass because the rights of a Supreme Court advocate have been determined 
by the Supreme Court in Aswim Kumar Ghosh v. Arabinda Bose’ where the 
majority of the Judges of that Court took the view that the word ‘‘practise’’ 
which is used in s. 2 of the Supreme Court Advocates (Practice in High Courts) 
Act, 1951, includes acting and therefore a Supreme Court advocate is as such 
entitled not only to plead but to appear and act in any matter before the 
Original Side of the High Court of Bombay or Caleutta where the dual system 
is in existence. That judgment concedes the right of the High Courts to make 
rules of procedure; but the view taken by the majority of the Judges was that 
where a rule requires that an advocate shall not appear without being instructed 
by an attorney, it is not a rule of practice only but it deprives an advocate 
of his right to practise. The question really therefore that I have to consider 
is whether r. 46-B of the High Court Rules which was amongst the Rules framed 
by the Chief Justice and Judges subsequent to the decision of Aswini Kumar 
Ghosh’s case is ultra vires the High Court or it is intra vires and a Supreme 
Court advocate is bound to file a warrant as therein required. 

Now, before determining whether the rule is ultra vires or not, one has 
of necessity to determine what the true scope of the rule is. The rule as it 
stands is in these terms: 

“46-B. An Advocate of the Supreme Court shall be required, when not instructed 
by an Attorney of this Court, to file with the Prothonotary and Senior Master a document 
empowering him to appear, plead and act for a party in any suit, matter, or appeal.” 


Now, Mr. Latifi as well as the Advocate General and counsel appearing for: 
the Bombay Bar Association are agreed that the true interpretation of this 
rule is that the Supreme Court advocate must put in a document which 
empowers him to do all the three things, viz. to appear, plead and act, and 
that it is not open to such an advocate to put in a document empowering him 
to do only one or two of these acts. 

It is urged by Mr. Latifi that such a requirement deprives him of his right 
to practise because his client has chosen to empower him only to plead and 
not to appear and act, and it is not within his power to produce any authority 
from his client empowering him to appear, plead and act. In other words, 
compliance with the requirements of r. 46-B is not within his power at all; 
and a rule which prescribes the doing of something evhich a Supreme 
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Court advocate may not be in a position to do because the power conferred 
on him by his client is limited, affects his right to practise and is not merely 
a rule of procedure. The answer made on behalf of the Bar Association and 
by. the Advocate General is that when the Supreme Court in Aswini Kumar 
Ghosh’s case took the view that a Supreme Court advocate is entitled both to 
act and to plead on the Original Side of the High Courts of Bombay and 
Calcutta, the majority judgment in that case emphasised the fact that the 
Bar in India is organised as a single agency and that agency combines in itself 
the functions both of acting and pleading; and therefore the right that was 
conferred on the Supreme Court advocate by the judgment in Aswini Kumar 
Ghosh’s case was the right to do all the acts which an advocate normally does 
in Courts other than on the Original Side of the High Courts of Bombay or 
Calcutta, and it did not confer upon him the right disjunctively to do only 
some of such acts. In other words, an advocate of the Supreme Court cannot 
be empowered by his client merely to appear or merely to act or merely to 
plead. He must be empowered to appear, act and plead. The client may 
after havihg conferred that authority on him restrict his authority to acting 
or pleading, but the initial authority must be the authority to do every act that 
an advocate normally does in regard to litigation. 

Now, there ig no doubt that the majority judgment in Aswini Kumar 
Ghosh’s case emphasises the fact that the Bar is organised in India as a single 
agency, and that the practice of law in this country generally involves the 
exercise of both the functions of acting and pleading on behalf of the litigant 
party ; and it is on that footing no doubt that the majority of the learned Judges 
came to the conclusion that where a Supreme Court advocate was empowered 
under s. 2 of the Supreme Court Advocates (Practice in High Courts) Act, 
1951, to practise, he was entitled both to act and to plead even on the Original 
Sides of the High Courts of Bombay and Calcutta. But it does not appear 
to me to follow as a consequence from this finding of the majority in Aswini 
Kumar Ghosh’s case that it is not competent to a client to authorise an advocate 
to discharge only one of the two functions of acting and pleading without 
authorising him to discharge the other. There appears to me to be direct 
authority in the provisions contained in O. LI of the Civil Procedure Code for 
the proposition that an advocate may merely have the power to plead without 
having the power to act. Order III, r. 4, sub-r. (1), provides that no pleader 
shall act for any person in any Court unless he has been appointed for that 
purpose by such person by a written document. Sub-rule (5) of that Order says 
that no pleader who has been engaged for the purpose of pleading only shall 
plead on behalf of any party, unless he has filed in Court a memorandum of 
appearance; and a proviso to this sub-rule shows that any pleader engaged to 
plead by any other pleader need not put in such a memorandum, provided the 
pleader who engages him has been duly authorised to act. It seems to me 
clear, therefore, that so far as legal practitioners in India are concerned, the 
Civil Procedure Code clearly contemplates a distinction between an advocate 
empowered to plead only and an advocate empowered to act and plead or 
to act only. Because there is a single profession which discharges all the 
functions of an advocate, it does not necessarily seem to follow that an advocate 
cannot discharge some only of those functions without discharging the others, 
nor does it follow that a client must authorise him to discharge all the functions 
of an advocate and then alone the client can restrict his power to exercise 
some of such functions. 

The Advocate General rightly points out that the provisions of O. III, r. 4, 
of the Civil Procedure Code may not affect the practice on the Original Side 
of the High Court if the High Court has validly made any rules of procedure 
which conflict with that Order. Section 119 of the Civil Procedure Code in 
terms provides that: 

“Nothing in this Gpde shall be deemed to authorise any person on behalf of another to 
address the Court in the exercise of its original civil jurisdiction, or to examine witnesses, 
except where the Court shall have in the exercise of the power conferred by its charter 
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authorised him so to do, or to interfere with the power of the High Court to make rules 
concerning advocates, vakils and attorneys.” , 
Therefore, the right of an advocate under O. III, r. 4 of the Civil Procedure 
Code to plead only if he is engaged to do so by another advocate duly appointed 
to act may be affected or varied by any rules validly made by the High Court. 
Section 129 of the Civil Procedure Code also empowers the Court to make 
rules not inconsistent with the Letters Patent to regulate its own procedure; 
and such rules also will prevail over any provisions of the Civil Procedure 
Code. But the question is whether the High Court has validly enacted that 
a Supreme Court advocate can only discharge all the functions of an advocate, 
viz. to appear, act and plead, or none at all by any of its rules; and if it. has, 
whether such a rule is not ultra vires by reason of the fact that a Supreme 
Court advocate such as Mr. Latif, who has as such advocate the right to plead, 
is deprived of that right by making a rule which requires him to file a warrant 
empowering him not only to plead, but to appear, act and plead. 

Now, prima facie I must confess that r. 46-B as it stands may well be inter- 
preted to mean that a Supreme Court advocate when not instructed by an 
attorney shall have to file a document empowering him to do all the acts that 
an advocate can do in regard to a legal proceeding, viz. to appear, act and 
plead, and that the requirements are not disjunctive but cumulative. There 
is force in the argument advanced by the Advocate General and Mr. Purshottam 
on behalf of the Bar Association that were it intended that the authority may 
be either to appear and/or to plead and/or to act, more appropriate language 
would have been used to bring about that result. For example in cl. 9 of the 
Charter of the Bombay High Court, we find a reference to advocates, vakils 
and attorneys being authorised to appear and to plead or to act or to plead 
and act. No such language appears in r. 46-B; and therefore prima facie 
the meaning to be placed on r. 46-B does appear to me that the Supreme Court 
advocate shall have to file a warrant empowering him to appear, plead and 
act and not merely to appear or to plead or to act. But if this were the correct 
interpretation of r. 46-B, does it remain a rule of mere procedure which it 
is Within the competence of the High Court to enact, or does it infringe upon 
the right of the Supreme Court advocate conferred upon him by s. 2 of the 
Supreme Court Advocates (Practice in High Courts) Act, 1951, and is there- 
fore ultra vires the High Court? It seems'to me that there is considerable 
force in the argument of Mr, Latifi that if a Supreme Court advocate empowered 
only to plead is required to file a warrant empowering him to appear, plead 
and act, he is being called upon to do something which it is not within his 
power to do, for his client may well refuse to clothe him with authority to 
appear or act. He merely wishes that he should plead, and therefore the 
requirement that he should produce an authority to appear, plead and act, if 
such were the requirements of r. 46-B, would, in my opinion, be a requirement 
which would interfere with the right of the Supreme Court advocate to plead 
on the Original Side of the High Court. When their Lordships of the Supreme 
Court in Aswint Kumar Ghosh’s case laid down that ‘‘practise’’ means the 
pursuit of the profession of an advocate, it means that an advocate is entitled 
to do any act in relation to legal proceedings which may be required to be 
done in a Court of law. He is inter alta entitled to practise; and by putting 
an obstacle in his way which he cannot get over, because his authority from 
his client is limited, he is being deprived of his right to practise on the Original 
Side of the High Court; and if the true interpretation of r. 46-B were that a 
Supreme Court advocate would have, when not instructed by an attorney, to file 
a warrant empowering him to appear, plead and act, I would be inclined to 
take the view that the rule was ultra vires. , 

But before I come to any such conclusion, I must not forget the accepted 
canon of construction that if it is possible to interpret a rule so as to make 
it intra vires, then a construction must not be put upon it glich will make it 
ultra vires; and it seems to me that the rule is capable of being read as requir- 
ing that a Supreme Court advocate shall have to file a warrant to do such acts 
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in relation to a proceeding as he is empowered to do by his client; aud it is 
not necessary for him to produce the authority of his client to appear, plead 
and act if he wishes only to plead and not to act. I do not see why in theory it is 
not open to a litigant to brief one advocate to file an appearance on his behalf 
on the Original Side of the High Court, to brief another to act in the proceed- 
ings and to brief quite a third one to plead in the proceedings. He may be 
impressed by the drafting abilities of a particular advocate and may choose 
to get his pleadings drafted by him and authorise him to act to that extent 
only, but he may not trust him to plead his case in a Court of law and he 
may choose to empower some other advocate to plead for him. Equally an 
advocate although he has the competence to appear, act or plead, may not 
choose to act in any case and may want only to plead; and therefore, in my 
opinfon, the interpretation that ought to be placed on r. 46-B is that where 
an advocate seeks to plead only and is not instructed by an attorney, he must 
produce a warrant empowering him to plead, and he need not produce a warrant 
empowering him to act and/or to appear, in the sense of filing an appearance 
in response to a writ of summons. If this is the correct interpretation of the 
rule, then quite obviously the rule is a mere rule of procedure requiring an 
advocate to produce an authority whereby he proposes to plead; and even Mr. 
Latifi has not been able to advance any argument why such rule is ultra vires. 

Mr. Latifi wanted me to determine in these proceedings the right of Mr. 
Hegde to instruct him to appear, and Mr. Hegde himself wished to argue that 
he was entitled to instruct Mr. Latif to appear. Now, in my opinion, that 
question does not fall to be determined in this petition. Mr. Latifi has chosen 
to present the petition and upon his stating that he was instructed by a person 
other than an attorney, he was required to file a warrant in terms of r. 46-B. 
If and when he chooses to file a warrant, the question ‘‘whether he is or is not 
properly empowered to plead’’ may arise. If that warrant happens to be an 
authority given by Mr. Hegde and if such a warrant is not accepted by the 
Prothonotary and Senior Master with whom it is to be filed, the question may 
then arise whether the warrant is a proper one; but as no warrant has been 
sought to be filed, no question arises as to whether or not Mr. Hegde could 
have or could not have empowered Mr. Latifi only to plead in these proceedings. 

Mr. Purshottam appearing for the Bar Association drew my attention to the 
fears which the Association entertains that if the view that I have taken of 
r. 46-B is the correct one, then it would be open to a Supreme Court advocate 
to file an appearance to appear and act only without filing one for pleading, 
and thereby he would be enabled to usurp the functions of an attorney. I do 
not see how this result can be brought about. Assuming, without determining, 
_ that acting includes the power to instruct another to plead on the Original 
Side of the High Court, if a Supreme Court advocate who has filed a warrant 
to act only briefs another advocate, such advocate can only be a Supreme Court 
advocate, because other advocates cannot by virtue of r. 40(2) appear and plead 
unless instructed by an attorney of this Court; and if he does instruct a Supreme 
Court advocate, that Supreme Court advocate cannot appear without filing a 
warrant under r. 46-B empowering him to plead. In any event, whatever 
consequence the finding may ultimately lead to, I have to determine what I 
conceive to be the correct position in law; and in my opinion r. 46-B means 
and requires that where a Supreme Court advocate is not instructed by an 
attorney, and wishes to do anything in relation to proceedings pending on the 
Original Side of the High Court, he must file a warrant which empowers him 
to do what he proposes to do. If he wishes merely to plead, he need not neces- 
sarily produce an authority to appear, plead and act, but may produce an 
authority to plead only. 

The result, therefore, is that I cannot allow Mr. Latifi to appear on this 
petition without his filing a warrant as required by r. 46-B of the High Court 
Rules. 

The petition was then presented by T. S. Hegde but Tendolkar J. summarily 
rejected it. 
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The petitioner appealed contending inter alta that the order of Tendolkar J. 
denying audience to D. Latifi was erroneous. 


D. Latifi, for the appellant. 

M. P. Amin, Advocate General, for himself. 

Purshottam Tricumdas, with Servulus Baptista, for the Bar Association. 
M. L. Maneksha, for the Incorporated Law Society. 

H. D. Banaji, for the Bombay Bar Council. 


CHaaua C. J. An application is made in this Court to exempt the appellant 
from depositmg Rs. 500 as security for costs in respect of the appeal which 
he proposes to prefer to this Court. Mr. Latifi appears on behalf of the 
appellant. This is an appeal from the Original Side. Mr. Latifi ig not 
instructed by an attorney. He says that he is instructed by Mr. Hegde who 
is an advocate of the Supreme Court, and his contention is that he hag a right 
to appear instructed by Mr. Hegde. As the right claimed by Mr. Latifi raised 
important questions affecting the rights of the Bar and of the attqmneys, we 
directed that a notice should be given to the Advocate General, the Bar Asso- 
ciation, the Bar Council and the Incorporated Law Society. In response to 
that notice the Advocate General has appeared, Mr. Purshottam Tricumdas 
has appeared on behalf of the Bar Association, Mr. Maneksha on behalf of the 
Incorporated Law Society, and Mr. Banaji on behalf of the Bar Council, and 
we are thankful to these learned counsel for the submissions they have made 
to help us to come to the decision that we have ultimately arrived at. 

After the Supreme Court gave its decision, which is Aswini Kumar Ghosh v. 
Arabinda Bose’ construing s. 2 of the Supreme Court Advocates (Practice in 
High Courts) Act, 1951, as meaning that an advocate of the Supreme Court 
has a right to practise on the Original Side of the High Court of Bombay and 
Calcutta without being instructed by an attorney, we framed certain rules 
regulating the rights of advocates of the Supreme Court on the Original Side. 
It was our duty to bring our rules into conformity with the decision of the 
Supreme Court, and therefore rr. 46-A and 46-B were passed by us, and r. 46-B 
provides: 

“An advocate of the Supreme Court shall be required, when not instructed by an 
Attorney of this Court, to file with the Prothonotary and Senior Master a document em- 
powering him to appear, plead and act for a party in any suit, matter, or appeal” 


This rule is perfectly clear. It gives the right to an advocate of the Supreme 
Court to appear on the Original Side if he is instructed by an attorney, but if 
he does not choose to be instructed by an attorney and asserts his right as an 
advocate of the Supreme Court, which right has now been guaranteed to him 
by the decision of the Supreme Court, we have permitted him to appear with- 
out being so instructed by an attorney provided he files a document empower- 
ing him to appear, plead and act for a party in any suit, matter or appeal. 
The contention of Mr. Latifi is that he is not bound in this case to file any 
document because he is instructed by Mr. Hegde who is not an attorney but 
who is an advocate of the Supreme Court. Under r. 40(2) it is provided: 

“Advocates may appear and plead in any suit or matter on the Original Side or in 
any appeal from such suit or matter, but not (and we are not concerned with the excep- 
tions here) unless instructed by an attorney of this Court.” 


Therefore r. 40 (2) prohibits any advocate from appearing on the Original Side 
unless he has been duly instructed by an attorney, and in substance and in 
effect the contention of Mr. Latifi comes to this that r. 40 (2) is no longer a valid 
rule after the Supreme Court gave its decision construing s. 2 of the Supreme 
Court Advocates Act, because what he is asserting is not a right in himself, but 
a right of Mr. Hegde to instruct him as an attorney. In other words, according 
to Mr. Latifi the result of the decision of the Supreme Court is that Mr. Hegde 
has the right to practise as an attorney instructing advocatęs on the Original 
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Side. If that is the effect of the Supreme Court’s Judgment, we must bow to 
it, but in our opinion the Supreme Court judgment not only does not lay down 
any such startling proposition but does not even consider this question because 
this question never arose for their decision. 

Let us clearly understand what the rights and powers of the High Court are. 
Under cl. 9 of the Letters Patent the High Court has been authorised and 
empowered to approve, admit, and enrol such and so many advocates, vakeels and 
attorneys as the High Court shall seem meet, and such advocates, vakeels and 
attorneys shall be and are authorised to appear for the suitors of the High Court, 
and to plead or to act, or to plead and act for the said suitors according as the 
High Court may by its rules and directions determine, and subject to such rules 
and directions. Therefore it is for the High Court to decide whether an advo- 
cate br an attorney is to plead and act or to plead or act and subject to what 
rules and directions. We have made rules for the enrolment of attorneys, we 
have Jaid down the qualifications of the attorneys, and we have provided that 
on the Original Side attorneys alone shall instruct advocates who can only 
appear of such instruction. Unless the Supreme Court expressly and clearly 
lays down that any of the powers conferred upon the High Court by the Letters 
Patent, which the High Courts have enjoyed for a long period of time, has 
been taken away, we should be very reluctant to come to the conclusion that 
indirectly and without the matter being properly considered the Supreme 
Court has seriously curtailed the right and power of the High Courts. But 
as we said before, fortunately the decision of the Supreme Court is not what 
Mr. Latifi suggests it is. 

All that the Supreme Court was called upon to decide was whether an 
advocate of the Supreme Court had the right to practice on the Original Side 
of the High Court of Bombay and Calcutta without being instructed by a 
solicitor, and in deciding that it had to construe the expression ‘‘practise’’ used 
in s. 2 of the Supreme Court Advocates Act, and the majority of the learned 
Judges of the Supreme Court took the view that ‘‘practise’’ was a composite 
expression and it included not merely the right to plead but it included all the 
functions which a lawyer performs—the right to act, the right to appear, and 
the right to plead. Therefore this decision removed the impediment in the 
way of a Supreme Court advocate from appearing on the Original Side with- 
out being instructed by a solicitor. To that extent it may be said that our 
power under el. 9 of the Letters Patent to regulate the practice and procedure 
on the Original Side was affected. We can no longer say that an advocate 
must be instructed on the Original Side if that advocate happens to be a Supreme 
Court advocate. That is the limited extent of the decision of the Supreme 
Court and we see no reason whatever why we should extend the application of 
that judgment to cover a matter and a question which was never before the 
Supreme Court, which was never agitated before it, which was never considered 
by it, and which was never decided by it. 

The clear question that Mr. Latifi now raises and which he wants us to decide 
is whether the High Court has the power to prevent an advocate of the Supreme 
Court from acting as an attorney. That is the real issue. Mr. Latifi has argued 
about r. 46-B and r. 40 and other rules, but the issue fairly and squarely put 
comes to this: Has the power of the High Court under cl. 9 of the Letters 
Patent to enrol attorneys and to say that only attorneys shall practise on the 
Original Side as attorneys, been taken away, and is an advocate of the Supreme 
Court entitled to say to the High Court, ‘‘Never mind your rules of recruit- 
ment, never mind your enrolment, I have as much right to practise on the 
Original Side as an attorney whom you enrol?’’ It is clear that the Supreme 
Court was not considering the case of an advocate of the Supreme Court prac- 
tising as an attorney. That right was not in question before the Supreme 
Court. As we said before, the only right that was in question was the right 
of a Supreme Couyt advocate to practise as an advocate on the Original Side, 
or, in other words, to exercise all his functions, that of acting, pleading and 
appearing, whether on the Appellate Side or on the Original Side, and the 
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Supreme Court decided that the rights of a Supreme Court advocate to act 
cannot be taken away by the High Court when he appeared on the Original 
Side. But it is a far cry from considering the rights of an advocate of the 
Supreme Court to practise on the Original Side to considering his rights to 
practise as an attorney instructing an advocate on the Original Side. 

Mr. Latifi says that the right to act necessarily includes the right to instruct, 
and if a Supreme Court advocate has been given the right to act then you 
cannot deny him the right to instruct on the Original Side. The Supreme 
Court was considering the composite right of an advocate to perform the 
different functions of a lawyer. It was concerned to construe the expression 
‘“practise’’, and whereas on the one side the contention was that the expression 
‘practise’ in the context meant merely the right to appear, the contention 
on the other side was that the right to practise included all the functions which 
a lawyer normally performs, and the Supreme Court had to consider which 
of the two contentions was the proper contention, and ultimately the majority 
judgment of the Supreme Court came to the conclusion that the language of 
the section and the past history of the Bar in India did not warrant®a narrow 
and limited construction being put upon the expression ‘‘practise’’. It must 
also be borne in mind that the Supreme Court, with respect, was not consider- 
ing the question of the dual system on the Original Side, nor was it consider- . 
ing how the dual system should be regulated and whether the High Court was 
right m permitting only attorneys to instruct advocates on the Original Side. 
Therefore, the question which now has been raised by Mr. Latifi that Mr. Hegde 
has the right to instruct an advocate on the Original Side and that r. 40 to 
the extent that it confines the right only to attorneys is invalid, is a question 
which comes up for consideration for the first time before us, and as we have 
already pointed out, under cl. 9 of the Letters Patent it is for the High Court 
to regulate the conditions on which attorneys, advocates and vakeels should 
practise on the different sides of the High Court. In brief, the only question 
which the Supreme Court considered and decided was the right of the individual 
Supreme Court advocate to practise on the Original Side. What the Supreme 
Court held was that the Supreme Court advocate was not bound and should 
not be compelled to avail himself of the dual agency which was being insisted 
upon on the Original Side of the High Courts of Bombay and Calcutta. 

The second contention: urged by Mr. Latifi is really subsidiary to the main 
contention which we have examined and discussed, and that is the validity 
of r. 46-B. It was argued by Mr. Latifi that as an advocate of the Supreme 
Court having the right to practise on the Original Side, he should not be com- 
pelled as a condition precedent to that practice to file a document empowering 
bim to plead before this Court, and Mr. Latifi raised the interesting question 
as to whether an advocate who is authorised merely to plead or a counsel can 
possibly in Jaw file a document from his client authorising him to plead. His 
contention was that a counsel or an advocate authorised only to plead was 
not the agent of his client and therefore no such document could be insisted 
upon from his client. Jn our opinion, it is unnecessary to consider or decide 
that question, because if Mr. Latifi cannot be instructed by Mr. Hegde, no 
further question arises as to the conditions under which Mr. Latifi can he 
allowed to plead before this Court. 

The learned Judge has construed x. 46-B to mean that the expression 
used in it “a document empowering him to appear, plead and act for 
a party in any suit, matter or appeal” should be read disjunctively 
and not conjunetively and it would be open to an advocate of the 
Supreme Court merely to file a document empowering him to plead. With 
great respect to the learned Judge, he construed this rule without considering 
the implication of that construction and the effect that that construction would 
_ have on the construction of r. 40(2). He did not consider the right of Mr. 
Hegde to instruct Mr. Latifi. If he had considered that question, then again, 
with respect, he would have clearly realised that if Mr. Hégde had no right 
to instruct Mr. Latifi, no question of Mr. Latifi filing a document merely 
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empowering him to plead could possibly arise. Therefore, the rule has been 
advisedly drafted and advisedly it insists upon a Supreme Court advocate, 
who does not wish to avail himself of the dual agency prevailing on the Original 
Side and wishing to practise on the Original Side, filing a document which 
empowers him to appear, plead and act. The question of a Supreme Court 
advocate merely pleading without being instructed by a solicitor cannot possibly 
arise, because 1f he merely wishes to plead and wishes to be instructed by another 
advocate of the Supreme Court, he would be doing so in contravention of r. 40(2). 
The rule gives effect to the decision of the Supreme Court that an advocate 
of the Supreme Court has the right to practise on the Original Side, the right 
to practise connoting not only the right to plead but also the right to act and 
to appear. Therefore the composite right has been given effect to in r. 46-B, 
and if a Supreme Court advocate wants to practise on the Original Side, he 
can only do so provided he files a document empowering him to appear, plead 
and act for his client. The authority given to him must be a conjoint authority, 
not merely an authority to plead, because an authority to plead would pre- 
suppose that some other advocate has been given the authority to act and that 
would further presuppose that the authority given to an advocate to act also 
carries with it the right to instruct the advocate who is merely authorised to 
plead. As we already pointed out, the right to instruct an advocate on the 
Original Side is confined to the attorneys and no advocate on the Original 
Side, whether he is an advocate of this Court or an advocate of the Supreme 
Court, can appear instructed by anyone who is not an attorney of this Court. 

The result, therefore, 1s that we must hold that Mr. Hegde, who is not an 
attorney of this Court, cannot instruct Mr. Latifi to appear in this appeal. 
Mr. Latifi has two alternatives open to him. He is an advocate of the Supreme 
Court. He can appear without being instructed by an attorney by filing the 
proper document referred to in r. 46-B. Or if he wants to avail himself of 
the dual agency prevalent on the Original Side, then he can only do so by 
conforming to the rules of the High Court and those rules are that he must 
be instructed only by an attorney and no one else. 
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Before Mr. Justice Dixit and Mr. Justice Vyas. 


SHIVRAMSA BENAKOSA MERWADE v. GURUNATHSA BHAVANSA 
À KABADI.” 


Hindu law—Manager—New business started by manager—Non-liability of minors—Joint 
family dealing in grocery—Manager starting new business of cotton commission 
agency— Whether minors liable for debts incurred in connection with such new busi- 
ness—New business whether a legitimate extension of ancestral business. 


Under Hindu law minor members of a joint Hindu family which has an ancestral 
business are bound by the debts contracted by its manager for the purpose of the 
business, but a new business started by a managing member, even if he be a father, 
is not binding upon the minor members of the family. 

A joint Hindu family, consisting of an uncle, his minor sons and es had an 
‘ancestral grocery shop-and the family was dealing in the business of grocery. The 
uncle, as manager of the family, started a new business of cotton commission agency. 
On the question whether the new business could be regarded .as ancestral and the 
debts incurred in connection therewith would be binding upon the minors:— 

Held, that the cotton commission agency business was not a legitimate extension of 
the ancestral business of the family, which was a business in grocery, and, 
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that, therefore, the business of the cotton commission agency was not ancestral and 
the debts incurred in connection with it were not binding upon the minors. 
Benares Bank, Ltd. v. Hari Narain, followed. 
Prabh Dayal v. Basant Lal’ and Hayat Ali v. Nem Chand; referred to. 


The facts appear sufficiently in the judgment. 


R. A. Jahagirdar, with D. R. Manertkar and N. M. Shanbhag, for the 
appellants. 
K. G. Datar, for respondent No. 1. 


Dixit J. This appeal arises from a suit to enforce a mortgage. The facts 
leading up to the suit may be shortly stated. 

The mortgaged property, which is house property, is more particplarly 
deseribed in para. 2 of the plaint. This property originally belonged to the 
family of defendants Nos. 1 to 7 and of which one Putosa was an ancestor. He 
died im or about the year 1934, The family had an ancestral grocery shop 
which was in the name of Putosa. In 1984 Benakosa, the father of defendants 
Nos. 1 and 2, started a cotton dalali business in the name of defendant No. ‘7 
who was then a minor. On January 30, 1936, a simple mortgage was executed 
in order to secure a sum of Rs. 8,000, the security for that amount being the 
house property in suit and some seven mortgage deeds which the family held’ | 
as a mortgagee. The mortgage was executed by Benakosa for himself and as 
guardian of defendants Nos. 1 and 2, by Devansa for himself and as guardian of 
his brothers, defendants Nos. 4, 5 and 6, and by Benakosa as guardian of 
defendant No. 7. The amount secured was a sum of Rs. 8,000 consisting of 
four items: (1) Rs. 2,600 due to mortgagee Nagosa, (2) Rs. 1,542 in respect 
of a promissory note executed in favour of Nagosa by Benakosa, (8) Rs. 2,000 
which was a sum borrowed for the purpose of the Dalali shop and (4) Rs. 1,848 
received before the Sub-Registrar for payment of sundry debts. 

On April 18, 1947, the plaintiffs filed this suit to enforce the mortgage. 
Plaintiff No. 1 is the younger brother of Nagosa; plaintiff No. 2 is Nagosa’s son; 
plaintiffs Nos. 3, 4 and 5 are the sons of Pandurangasa, another younger brother 
of Nagosa; plaintiff No. 6 is the widow of Nagosa, while plaintiff No. 7 is 
the widow of Pandurangasa. 

The plaintiffs’ case, as set out in the plaint was as follows. After referring 
to the particulars of the mortgage, the plaintiffs went on to state in para. 3 
as follows: 

“Benakosa died a few days subsequent to the execution of the mortgage deed when 
he was joint with the defendants. At the time of the execution of the simple mortgage 
deed and at the time of the incurring of the debts mentioned therein he and all the 
present defendants were living jointly. Benakosa was the manager of the said undivided 
family. There were shops belonging to the joint family of theirs, that is, there were 
grocery and commission agency shops in the name of the deceased Putosa, the father of 
Benakosa, and in the name of defendant No. 7. The deceased Benakosa had entered into 
transactions in connection with the said shops for the family as the manager and ‘Karta’ 
(head) of the undivided family and had (also) entered into transactions and incurred 
debts mentioned in the mortgage deed. The debts had been contracted for the proper 
necessities of the defendants. Thereby the joint family of the deceased Benakosa and the 
defendants is benefited. There was no other means of paying off the said debts. There- 
fore, for paying off those debts and for paying off the sundry debts incurred for meeting 
the expenses of the family necessities the deceased Benakosa and Devansa who was then 
a major on the day on which the suit mortgage deed was to be executed, took some 
amount in cash and after properly considering the matter passed the suit mortgage deed 
which is kept herewith for Rs. 8000 in favour of the deceased Nagosa, for themselves as 
well as for the remaining defendants who were then minors.” 


By the plaint, they sought to recover Rs. 8,000 as principal and Re. 7,700 


1 (pez) 84 Bom. L. R. 1079, P. 0. 8 [1945] A. I. R. Lẹh. 169, r. B. 
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by way of interest, in all a sum of Rs. 15,700, after deducting a sum of Rs. 300 
which was recelved from the defendants. 

The plaintiffs’ suit was resisted principally by defendant No. 7 and the 
material defences were these. It was stated in the written statement that 
the family was a well-to-do family and there was no reason for contracting 
debts. In para. 3 of the written statement it was stated that Benakosa opened 
a cotton and gmned cotton commission agency shop in 1934 by naming it as 
“Arjuna Lakshmansa Merawade’’, and in 1985 he opened a ‘‘Tumali’’ leaves 
tobacco shop styled as ‘‘Benakosa Putosa’’, in partnership with a stranger. In 
para. 4A of the written statement it was further stated that the cotton and 
ginned cotton and the tobacco shops were not the family businesses and finally, 
it was contended that the plaintiffs were not entitled to any relief. Written 
statements were also fled by the other defendants. Defendants Nos. 1, 3 and 
4 adopted the written statement of defendant No. 7. Defendant No, 5 was 
ex parte. Defendant No. 6 adopted the contentions of defendant No. 7, but 
he took two further points. The first of these was that plaintiff No. 2 had three 
sons and that the deceased brother of Nagosa had a widow by name Godubai. 
‘The second of the two points was that Benakosa had left a widow, Tejubai, 
who had an interest in the mortgaged property. It was accordingly contended 
that the suit could not go on without joining these persons as parties to the 
suit. Subsequently, defendants Nos. 8 to 10 were joined as party-defendants 
and they supported the plaintiffs’ claim. Defendant No. 7 filed a further 
written statement and it was contended that the plaintiffs’ suit was not in 
time as the necessary legal representatives of deceased Nagosa had not been 
made parties to the suit within time. 

The learned trial Judge gave the plaintiffs and defendants Nos. 8 to 10 a. 
decree for Rs. 15,700 with 6 per cent. future interest on the principal sum 
from defendants Nos. 1 to 7 together with costs to be received within six 
months from the date of the decree. In default of payment, the learned Judge 
directed a preliminary decree to be drawn up in form A, Sch. I, Appendix 
D, of the Civil Procedure Code. He also made an order directing defendants 
Nos. 1 to 7 to bear their own costs. From the decree made in the suit defen- 
dents Nos. 1 to 4, 6 and 7 have come up in appeal. 

Upon this appeal, Mr. Jahagirdar for the appellants has raised three points. 
The first contention taken on behalf of the appellants is concerning the liabi- 
lity of the minor defendants at the date when the mortgage deed was executed. 
In order to appreciate the contention it is necessary to set out some introductory 
facts. It appears that Putosa had two brothers and there was, between Putosa 
and his brothers, a partition. This partition has been deposed to by Kusosa, 
a brother of Putosa. Pustosa and Kusosa had another brother by name 
Krishnasa and according to Kusosa, these three brothers divided their 
property in 19833, the partition being ora]. Kusosa’s evidence is that the 
business of the family was weaving, dyeing and a grocery shop and Kusosa 
stated that while the three brothers were joint, there was'no dala shop and 
also that there were no debts of the family. Further, the evidence of Kusosa 
is that Putosa was given property of the value of Rs. 70,000 or Rs. 80,000 and 
a yadi was prepared. Kusosa also stated that at the partition two grocery 
shops were given to Putosa. Fle also stated that the shop started by Benakosa 
wag not an ancestral shop but it was a shop started personally by Benakosa 
and he added that he did not know from where Benakosa brought the capital 
for his dalali shop. Now, there is no dispute that the grocery shop was 
ancestral and an ancestral busimess is like any other heritable property. 
Benakosa was admittedly the manager of the family of defendants Nos. 1 to 
T in 1986 when the mortgage deed was executed and the grocery business 
being ancestral, it would be within the power of the managing member to 
. borrow money for the purpose of carrying on the ancestral business. But so 
far as the new busjness which was the dalali business is concerned, different 
considerations will apply, and before I deal with the arguments raised by 
Mr. Datar, it would be convenient to trace the history of the loans which 
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merged in the mortgage. The first of these is the sum of Rs. 2,600. The 
mortgage deed recites that the amount of Rs. 2,600 was in connection with 
an account which was kept with the plaintiffs’ Bombay shop, the account being 
in the name of Benakosa. The mortgage deed recites that the account was 
Kept in connection with the business of the said grocery shop. If, therefore, 
the debt was incurred by Benakosa for the purpose of carrying on the ances- 
‘ral business, the debt would be ‘binding upon the members of the family. Mr. 
Jahagirdar suggested that the debt was incurred not in connection with the 
ancestral grocery business but was incurred in connection with the dalali shop 
started by Benakosa himself. But it is clear that there is no reliable evidence 
to show that the debt of Rs. 2,600 was incurred in connection with the dalali 
shop. It follows that the item of Rs. 2,600 is binding upon the members of 
the family of defendants Nos. 1 to 7. The second item is an item of Rs, 1,542 
and that was in comnection with a promissory note for a sum of Rs. 1,500 
executed on April 16, 1934, by Benakosa as the vahivatdar and owner of the 
shop styled as Putosa Ishwarsa Merwadi Grocery shop. The promissory note 
recites that the sum of Rs. 1,500 was taken in connection with busirfess neces- 
sities of Benakosa. It is obvious that the promissory note was executed by- 
Benakosa as the vahivatdar and owner of the grocery shop. It follows, there- 
fore, that the sum of Rs. 1,542 which is in connection with the carrying on 
of the busmess of the grocery shop is also binding upon the members of the 
family of defendants Nos. 1 to 7. The next item is a sum of Rs. 2,000 and 
this item has been the subject of controversy between the plaintiffs on the 
one hand and defendants Nos. 1 to 7 on the other. The history of this item 
is as follows. On March 29, 1935, a promissory note was executed by Benakosa, 
by Devansa (defendant No. 3) and by Arjunsa (defendant No. 7) for a sum 
`of Rs. 1,000. The promissory note recites that the amount was taken for 
business necessities. It is curious that although Arjunsa was then a minor, 
the promissory note was executed also by Arjunsa (defendant No. 7). The 
ey note was executed in favour of Chanveerappa Kallappa Nandargi. 

agosa paid the amount of Rs. 1,000 to the creditor Chanveerappa and tho 
sum of Rs. 1,000 represents a part of Rs. 2,000 which is mentioned as the 
third item in the deed of mortgage. It would also appear that a khata was 
kept in the names of Benakosa, Devansa and Arjunsa in the books of the 
lender and the extract from the ledger appears at page 112 of the record 
which shows Rs. 1,000 as having been received from Nagosa on account of the 
promissory note executed by those three persons. The ledger entry is to be 
found at page 110 of the record and the ledger entry shows a sum of Rs. 1,090 
consisting of Rs. 1,000 and Rs. 90 by way of interest paid on February 2, 
1936. Then there is another item of Rs. 1,000 and that is to be found from 
an extract which appears at page 107 of the record. It would appear that 
Rs. 800 were debited to the account of Arjunsa Laxmansa Merwadi, a com- 
mission agency shop, on July 31, 1935, and also a sum of Rs, 225 was debited 
to the same shop on September 1, 1935. An entry relating to the day book 
will be found at page 108 and that shows that Rs. 1,000 were received from 
Nagosa, the mortgagee, in respect of the two items mentioned above. Benakosa 
himself paid Rs. 25, so that the entire debt of the creditor was satisfied. A 
ledger entry is to be found at page 106 of the record and that ledger entry 
shows three debits: (1) 800, (2) Rs. 225 and (3) Rs. 00, and the credit 
entry shows a sum of Rs. 1,075. An amount of Rs. 1,000 was paid by Nagosa 
and a sum of Rs. 75 was paid by Benakosa and in that way the entire debt 
was satisfied. Therefore, the sum of Rs. 2,000 represents the amount of the 
loan received by the family of deféndants Nos. 1 to 7 in connection with the 
business of the commission agency shop and the question for decision is whether 
this debt is binding upon defendants Nos. 4, 5 and 6 and also upon defendants 
Nos. 1 and 2, the sons of Benakosa. So far as defendants Nos. 1 and 2 are 
concerned, the position is, we think, simple. The debt of Rs. 2,000 was 
incurred in the year 1935 and the mortgage deed is date January 30, 1936. 
Therefore, so far as defendants Nos. 1 and 2 are concerned, the sum of Rs. 2,000 
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would constitute an antecedent debt for the purpose of the mortgage and 
defendants Nos. 1 and 2 would be bound by this debt. The liability of defen- 
dants Nos. 1 and 2 is, we think, clearly established in view of a decision of 
the Privy Council in Brij Narain v. Mangla Prasad’. The sum of Rs. 2,000 
is antecedent in fact as well as in time and is truly independent of the trans- 
action of mortgage. In our view, therefore, defendants Nos.-1 and 2 are bound 
by the debt of Rs. 2,000. With regard to’ defendants Nos. 4, 5 and 6, the 
position is different. The debt was incurred by Benakosa as manager of the 
family of defendants Nos. 1 to 7. Defendants Nos. 4, 5 and 6 are the nephews 
of Benakosa. They cannot, therefore, be held liable on the footing of an 
antecedent debt. Defendants Nos. 4, 5 and 6 would be liable only if the sum 
of Rs. 2,000 was borrowed by Benakosa for the purpose of carrying on an 
ancestral business or a family business which has become an ances- 
tral business. Now, the business having been started by Benakosa cannot 
be considered to be an ancestral business. The evidence is clear that the 
business was started by Benakosa in the year 1934. It cannot, therefore, be 
urged that this cotton commission agency business was an ancestral business 
and the debts incurred in connection with that business would be binding 
upon defendants Nos. 4, 5 and 6. But Mr. Datar has argued that the cotton 
dalal business is a family business and Benakosa as the managing member . - 
of the family has an implied authority to bind the members of the family by 
the borrowings he had made. Before I deal with this point, it may be pointed 
out that so far as defendants Nos. 3 and 7 are concerned, they are bound by 
this debt. Defendant No. 3 was, at the date when the mortgage deed was 
executed, a major. Moreover, he was one of the executants of the promissory 
note of March 29, 1935. Although defendant No. 7 was a minor at the date 
when the mortgage deed was executed, defendant No. 7 subsequently passed 
a consent deed giving his assent to the mortgage transaction of January 30, 
1936. Therefore defendants Nos. 3 and 7 are both liable in respect of this 
mortgage debt. 

In dealing with the liability of defendants Nos. 4, 5 and 6, we have first 
to consider as to whether the cotton dalali business was a family business. 
The plaintiffs in the plaint stated that the commission agency shop in the 
name of defendant No. 7 was a shop belonging to the joint family of the 
defendants. Mr. Datar’s contention, therefore, was that the commission agency 
shop was a family shop. This was disputed by defendant No. 7. It was 
pointed out by him that the shop was started in the year 1934 and that the 
shop was not a family shop. Mr. Datar found himself in a difficulty. He 
said that no proper opportunity was given to him to show that this agency 
shop was a family shop. It is, however, to be remembered that it was the 
plaintiffs’ case that the commission agency business was a family business. 
Defendant No. 7 disputed this assertion. If, therefore, the contention of the 
plaintiffs was that the commission agency shop was a family shop, it was up 
to the plaintiffs to ask for an appropriate issue upon the question. But Mr. 
Datar suggested that it was for the Court to frame an appropriate issue. With 
great respect, I demur to that suggestion. Issues are, no doubt, to be framed 
by the Court, but issues are framed in the presence of parties. Issues are 
framed by the Court with the assistance of the advocates appearing for the 
parties upon a perusal of the pleadings and upon a perusal of documentary 
evidence. We are not, therefore, prepared to accept the contention of Mr. 
Datar that prejudice has been caused to plaintiffs because a proper issue was 
not framed upon the point. We must, therefore, proceed upon the footing 
that the commission agency shop which was started in the year 1934 in the 
name of defendant No. 7 was a new shop. It was neither a family shop nor 
an ancestral shop. The topic of ancestral business and its incidents has been 
dealt with in Mulla’s Principles of Hindu Law, 11th edn. sec. 234(1), page 
270, as follows: , 
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“In Hindu law a business is a distinct heritable asset. Where a Hindu dies leaving a 
business, it descends like other heritable property to his heirs... 

The manager of a joint family has an implied authority to contract debts and pledge 
the credit and property of the family for the ordinary purposes of the family business. 
Such debts, if incurred in the ordinary course of business, are binding on the family pro- 
perty including the interest of the minor coparcencers therein.” 


With regard to a new business, that subject is dealt with by the learned 
author in sec. 234(2) at page 273. In view of the arguments urged in support 
of the contention of the plaintiffs, it will be convenient to set forth the law 
as summarized at that place: 

“,.. A family carrying on trade in a particular commodity may legitimately extend 
it to another commodity, and whether such extension would amount to a new bysiness 
or not depends upon the nature and type of the extended business and not on the parti- 
cular commodities it deals with. If the family is a trading family and the extended busi- 
ness is not more hazardous or speculative than the one previously existing, it may not 
be regarded as a new business. In a Dayabhaga case the Judicial Committee held that 
the manager of a joint family cannot impose upon a minor member of the family the 
risk and liability of a new business started by himself and the other adult members. On 
the ground that the reasons for the decision equally govern Mitakshara families also, this 
principle has been applied to them by the Indian High Courts and by the Judicial Com- 
mittee.” 

Upon this statement of the law certain principles emerge and they are these. 
An ancestral business is heritable property. A managing member of a Joint 
family which carries on an ancestral business has an implied authority to 
contract debts for the purpose of the business and to pledge the credit of the 
family. With regard to a new business, a managing member has no power 
to start a new business, unless it is a legitimate extension of an ancestral 
business. It is in the light of these principles that we have to decide the dis- 
pute in this case. Now, the family of defendants Nos. 1 to 7 had an ancestral 
grocery shop, which means that the family was dealing in the business of 
grocery. Benakosa started a new business in 1984 which was a commission 
agency business. The question is whether it can reasonably be urged that 
this commission agency business is a legitimate extension of the family business 
of grocery. Mr. Datar asserts in the affirmative, while Mr. Jahagirdar disputes 
that position, and, in our opinion, Mr. Jahagirdar is right. Suppose, the 
ancestral business of a family was cloth and the family was dealing in foreign 
goods, it would be within the power of the manager to extend this business 
by dealing in Indian piece-goods. That, we think, is a legitimate extension 
of the ancestral business. Suppose a trading family was dealing in certain 
articles of grocery and the family was minded to deal in certain other articles 
of grocery and if the managing member were to start a business, it would 
again be a legitimate extension of the old business. But we are not prepared 
to accept the contention of Mr. Datar that the commission agency business 
would be a legitimate extension of the business of the family which was a 
business in grocery. There is also another principle and that is that one test 
to decide whether the business is a legitimate extension or not is to consider 
the risk involved in the starting of a business. If the business is of a specu- 
lative or of a hazardous character, it would not be right to hold that the 
business would be a legitimate extension of the family business. But we think 
this question has been put beyond the pale of controversy by a decision of the 
Privy Council in the case of Benares Bank, Lid. v. Hari Narain.’ In that 
case it was held by the Privy Council as follows: 


“In the case of a joint Hindu family, whether governed by the Dayabhaga or the 
Mitakshara, the father or manager has no power to impose upon a minor member of the 
. family the risk and liability of a new business started by him. A business started by the,: 
father as manager cannot, if new, be regarded as ancestral so as, to render the minor 
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members’ interest in the joint family property liable for debts contracted in the course 
of the business.” 


If a business started by the father as manager cannot, if new, be regarded 
as ancestral, it is, I think, legitimate to say that a business started by a 
managing member, who is not a father, if new, can, in no circumstances, be 
regarded as ancestral. In a way, a father has a dual capacity. As a father, 
he has certain rights to contract debts on behalf of his minor sons and as a 
manager he has certain other rights. But in the case of a managing member 
who is not a father, different considerations apply and the present case is 
clearly covered by the ratio in the Benares Bank case. In the present case, the 
commission agency business was started by Benakosa, who is the uncle of 
defendants Nos. 4, 5 and 6. In the Benares Bank case the mortgage was 
executed by two adult members of the family and the question was whether 
the minor sons of those members were liable in respect of the debt. One of 
the items was an amount of Rs, 3,658. It was a borrowing made by the 
father forea business known as ‘Theka business’. The Subordinate Judge 
came to the conclusion that the Theka business was a family business. The 
High Court, upon appeal, considered that the Theka business started by the 
father was not a family business and their Lordships of the Privy Council 
deal with this question as follows (p. 1084): 

“The only other question is as to the item of Rs. 3,658 borrowed for the theka busi- 
ness. It was urged on behalf of the bank that the business was ancestral and that the 
minors were liable for the debt to the extent of their interest in the joint family property. 
On the other hand it was contended that the business was the personal business of 
Jagdish Narain and the family had no interest in it. Their Lordships have examined the 
evidence, and they consider that the business was started by Jagdish Narain and Raghubir 
Narain as managers of the family. The business, therefore, cannot be said to be ancestral 
so as to render the minors’ interest in the joint family property liable for the debt.” 


Then they say at the same page: 

“Next it was argued that a business started by the father as manager, even if new. 
must be regarded as ancestral. Their Lordships do not agree. It is in direct opposition 
to the ruling of the Board in Sanyasi Charan Mandal v. Krishnadhan Banerji.” 


In the face of this pronouncement, it is impossible to contend successfully 
that defendants Nos. 4, 5 and 6 are liable for the debt of Rs. 2,000 which is 
the third item in the mortgage deed. But Mr. Datar relies upon a passage 
in Mayne’s Hindu Law, 11th edn., page 384. The passage is as follows: 

“It is however not unreasonable to distinguish between a family whose heredity avo- 
cation or Kulachara is trade or commerce and a non-trading family. In the latter case, 
of course, the starting of a new business cannot be within the powers either of a father 
or other managing member. In the former case, the usage of the family must be held to 
modify the ordinary rules relating to the joint family so as to empower the managing 
member to start a new business either in place of the old or in addition to it. Hindu law 
does certainly recognise the usages of a trading family. And the distinction in the case 
of such families between an ancestral and a new business appears, so far as the risk and 
liability are concerned, to be more formal than substantial. An inherited business may 
involve quite as much risk as a new business and apparently there is no duty on the part 
of a manager to close down an ancestral business notwithstanding its evident risk. The 
element of risk, incident in varying degree to all kinds of trade or business, is necessarily 
assumed by trading families. But a speculative business or one attended with unusual 
risk will be beyond the powers of a managing member to start or continue. There is 
however nothing to prevent an ordinary non-trading Hindu family consisting only of 
adults from starting a business with their joint family funds which becomes on their 
death an ancestral business.” 


However, Mr. Datar did not quite realise the importance of a passage which 
occurs at the next page i.e. at page 385. That passage is as follows: 
“Another important question is whether a particular business is a continuation or an 


8 (1922) L.R. 491. A. 108, s. 0. 24 Bom. L. R. 700, 
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‘ admissible extension or change of the ancestral business or an altogether new business. 
Whether it is the one or the other can only be an inference of fact from all the circum- 
stances of each case. One good test is whether the new line of business entails larger and 
new kinds of hazards than the old business, for it is against these fresh hazards that the 
minor’s interests are protected by law. Once an exception is made to the strict law of 
the joint family by admitting the usual risk of a joint family business, it would seem 
that any bona fide extension or reconstruction of the business cannot make it a new busi- 
ness; and this would be so whether the business was exclusively a joint family business 
or whether it was carried on in partnership with a stranger.” 


In our opinion, therefore, the important test is whether the new business 
is a legitimate extension of the ancestral business and whether there are any 
hazards in the starting of the new business. If it 1s a hazardous business, then 
it is clear that it is not a legitimate extension of the ancestral business. Again, 
if the business started is a new business in the sense that it is not a legitimate 
extension of the ancestral business, it is not a family business. In the present 
case we are satisfied that the commission agency business is not » legitimate 
extension of the ancestral business of the family which was a business in 
erocery. This is made amply clear by the evidence of Kusosa himself. Kusosa’s 
evidence was that the business of the family was weaving and dying and a 
grocery shop. In our view, therefore, the business started in the name of 
defendant No. 7 by Benakosa in the year 1934 cannot be regarded as a legiti- 
mate extension of the ancestral business. Mr. Datar relied upon two decisions 
of the Lahore High Court. The first of these is reported in Prabh Dayal v. 
Basant Lal.’ But we think that case is of no assistance to him. The two 
distinguishing features of that case are these: (1) The business started by 
the father was a business upon which the family was maintained, and if the 
income derived from the business went towards the maintenance of the family, 
different considerations may apply. That-.is not the case here. And (2) the 
son had in that case himself participated in the business after attaining 
majority, and the Court inferred that the son must have, therefore, accepted 
the business as a family business. That also is not the case here. The next 
case relied upon by Mr. Datar is reported in Hayat Als v. Nem Chand.2 In 
that case the family had, as its ancestral business, a provision shop. That 
shop was abandoned and a cycle shop was started. ‘As in the previous Lahore 
case, so in this case, the family was maintained upon the income derived from 
the eyele shop. The case was, therefore, decided more upon the footing 
of ‘benefit to the family’. In the present case there is no evidence that the 
family had to depend upon the commission agency shop for its maintenance. 
It is not suggested that that was the only source of maintenance for the defen- 
dants, and in the absence of evidence it is impossible to say that the 
family was benefited by this business. At any rate, the case is dis- 
tinguishable on facts. Apart from the principle decided by these cases, 
I would, for my part, accept as sound the principle laid down by their Lord- 
ships of the Privy Council in the Benares Bank case. The principle is that 
minor members of a family which has an ancestral business are bound by the 
debts contracted by its manager for the purpose of the business, but a new 
business started by a managing member, even if he be a father, is not binding 
upon the minor members of the family. The principle is sound for the reason 
that if wide powers are given to a managing member to start a new business, 
the interest of minor members would be adversely affected since they would 
have no voice in the matter of starting a new business. We are not, therefore, 
prepared to accept the contention of Mr. Datar that the commission agency 
business was a family business and, therefore, the debts incurred in connection 
therewith would be binding upon defendants Nos. 4,5 and 6. In our view, 
so far as defendants Nos. 4, 5 and 6 are concerned, they are not bound by 
the debt of Rs. 2,000. The remaining item may be disposed of very shortly. 
That is a sum of Rs. 1,858. The mortgage deed recites tha? it was for payment 


1 [1938] A. I. R. Lah. 622. 2 [1945] A.I. R. Lah. 169, F. B. 
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of sundry debts, but there is no clear or reliable evidence to show that there 
was any previous debt. Admittedly, it was a present advance i.e. a cash item 
paid before the Sub-Registrar. If, therefore, the sum of Rs. 1,858 represents 
a present advance, it is not an antecedent debt within the principle of Bry 
Narain’s case so as to make defendants Nos. 1 and 2 liable. If defendants 
Nos. 1 and 2 are not liable, so are defendants Nos. 4, 5 and 6 not lable for this 
item. 

The result of the aforesaid discussion is that defendants Nos. 3 and 7 are 
liable for the amount of Rs. 8,000. So far as defendants Nos. 1 and 2 are 
concerned, they would be liable to the extent of Rs. 6,142 and so far as 
defendants Nos. 4, 5 and 6 are concerned, they would be liable to the extent 
of Rs. 4,142. 


The second point made by Mr, J ahagirdar is that this mortgage debt is 
satisfied to the extent of Rs. 3,400. As I have already pointed out, the security 
for the debt of Rs. 8,000 was the house property and the seven mortgage deeds 
held by the family of defendants Nos. 1 to 7 as a mortgagee. The mortgage 
deed recites as follows: 


“We shall recover the amounts in respect of the said mortgage deeds, regarding which 
the simple mortgage deed has been passed in our favour, through you and shall credit the 
entire amount thus recovered to your account and shall obtain your receipt. We bave 
kept the above mentioned seven mortgage deeds which have been mortgaged to us with 
you and we have retained the aforesaid seven properties which belong to us personally in 
our possession.” 


This shows that the mortgagorsa retained in their possession the house pro- 
perty, while the mortgage deeds were given into the possession of Nagosa, the 
mortgagee. Mr. Jahagirdar contends that it was up to the mortgagee to realise 
the mortgage amounts and pay himself the mortgage debt out of those recoveries 
and in this connection he relied strongly. upon a notice given by a pleader, 
Mr. Kulkarni on October 28, 1986. It was a notice given on bebalf of Nagosa 
to one Madavva. This Madavva is referred to in the mortgage deed as being 
the holder of the equity of redemption of two mortgage deeds respectively for 
the sums of Rs. 400 and Rs. 200. The first of these two mortgage deeds is 
dated December 23, 1982, and the other is dated May 31, 1933. In the notice 
in question Nagosa has stated that Madavva should pay to Nagosa the entire 
amount of principal and interest due in respect of the two mortgage deeds, 
and if payment was not made accordingly, steps would be taken against 
Madavva according to law. It was hinted that if payment was already made 
in respect of the principal and interest or that if payment was made subse- 
quently to Benakosa unauthorisedly, Nagosa would not be bound by the pay- 
ment. Mr. Jahagirdar argues that this shows that Nagosa made it impossible 
for the mortgagors to recover the amounts of the mortgage deeds. In the first 
place, the mortgage deed says that it was the mortgagors i.e. defendants Nos. 
1 to 7 who were to recover the amounts of the mortgage deeds, though through 
the mortgagee Nagosa. Defendants Nos. 1 to 7 were to recover the amounts 
and to credit them to the account of the mortgagee and to obtain a receipt. 
Plaintiff No. 1 has given evidence upon this pomt and his evi- 
dence was that it was true that the seven mortgage deeds referred 
to in the mortgage were given to the plaintifis. He was asked whether the 
claims were time-barred and he said that he could not say whether the claims 
had been time-barred. He admitted, when his attention was drawn to the 
account books, that notices of demand for payment of the mortgage amounts 
had been issued and he also said that defendant No. 7 had gone to him to 
take copies of the mortgage deeds, and what ig important is that he stated that 
the plaintiffs had given notice for transferring the mortgage deeds or taking 
back those deeds from the plaintiffs. ‘The inference is that the plaintiffs had 
given to the defendants notice either that they should transfer ie. assign their 
rights in respect of these mortgages to the plaintiffs or that defendants Nos. 1 
to 7 should receive the mortgage deeds to enable them to enforce the claims, 
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This testimony is supported by a notice given by the plaintiffs on December 
a That notice was given to defendants Nos. 1 to 7 and it went on to 
state : 

“Even though the responsibility of recovering and making payment of the amount in 

respect of the said deeds lies on you, you have not made any endeavour whatever in that 
behalf. You should pass a receipt in our favour and take away the mortgage deeds and 
institute suit etc. mentioning our mortgage right in that suit and pay to us the moneys 
recovered by way of that suit and obtain our receipt. Otherwise if the mortgage deeds 
become time barred or if any loss etc. is caused to you, no responsibility whatever shall 
lie on us in that connection.” 
It is significant that the notice is dated December 14, 1944, ie. presumably 
well within time, because the mortgage deeds mentioned in the mortgage were 
executed either in 1932 or in 1933. But Mr. Jahagirdar argues that the alains 
upon these mortgages had been time-barred, but we do not agree. Even if the 
original mortgage deeds were with the mortgagee Nagosa, it was easy for the 
defendants-mortgagors to obtain certified copies of these documents, and it is 
not shown in the present case that any of the claims based uponethe seven 
mortgage deeds had been time-barred on December 14, 1944. The notice of 
December 14, 1944, was the clearest intimation to defendants Nos. 1 to 7 that 
elther they should receive the mortgage deeds and institute suits to enforce 
the mortgage claims or that the defendants should make an appropriate assign- 
ment in favour of Nagosa. We are, therefore, satisfied that there is no sub- 
stance in this contention. 

Then there is a small point about the suit being bad for want of necessary 
parties. It was contended that defendants Nos,. 8, 9 and 10 had an interest 
in the mortgage security and they were not madé parties to the suit, when the 
suit was filed. Now, defendants Nos. 8, 9 and 10 are the sons of Shankarsa 
who is plaintiff No. 2. Defendants Nos. 8, 9 and 10 being the sons of Shankarsa 
would be sufficiently represented by their father. Similarly, there is no sub- 
stance in the contention that Tejubai, the widow of Benakosa, should have 
been made a party to the present suit. It is to be remembered that Benakosa 
represents one of the three branches of the family of defendants Nos. 1 to 7. 
There is no reliable evidence to show that this family was divided at the date 
when the suit was filed. Besides, defendants Nos. 1 and 2 are upon the 
record and they represent the branch of Benakosa. Tejubai would have a 
right under the Hindu Women’s Rights to Property Act and that right is to 
obtain a share equal to that of her husband in the property which would fall 
to the share of Benakosa. So long as particular property has not fallen to 
the share of Benakosa’s branch, Tejubai cannot get defined her interest in 
the property of the family represented by Benakosa’s branch. Besides, defen- 
dant No. 1 would sufficiently represent the interest of the branch of Benakosa 
and it has been pointed out by Mulla that: 

“Where a suit is brought on a mortgage by or against the manager of a joint Hindu 
family in his representative capacity, the other members of the family are not necessary 
parties to the suit, and the suit will not fail by reason of the non-joinder of those 
members (See Mulla’s Civil Procedure Code, 12th edn., Vol. I, page 1087).” 

In our view, therefore, there is no substance in this contention either. 

The result of the aforesaid discussion is that the decree of the trial Court 
will have to be modified and the appeal will be partially allowed, and in place 
of the decree passed by the trial Goutit we substitute the following decree: 

(1) The plaintiffs and defendants Nos. 8 to 10 will be entitled to recover 
Rs. 15,700 with future interest at 4 per cent. per annum on the principal 
sum of Rs. 8,000 from defendants Nos. 3 and 7 within six months from 
the date of this judgment. In default of payment of the aforesaid amount, 
the right, title and interest of defendants Nos. 3 and 7 as also the right, 
title and interest of Benakosa in the suit property is liable to be sold. 

(2) The plaintiffs and defendants Nos. 8 to 10 are entitled to recover 
Rs. 12,284 with future interest at 4 per cent. per annurfi on the principal 
sum of Rs. 6,142 from defendants Nos. 1 and 2 within six months from 
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the date of this Judgment. In default of payment of the aforesaid amount, 
the right; title and interest of defendants Nos. 1 and 2 in the suit pro- 
perty is liable to be sold. 

(3) The plaintiffs and defendants Nos. 8 to 10 are entitled to recover 
Rs. 8,284 with future interest at 4 per cent. per annum on the principal 
sum of Rs. 4,142 from defendants Nos. 4, 5 and 6 within six months from 
the date of this Judgment. In default of payment of the aforesaid 
amount, the right, title and interest of defendants Nos. 4, 5 and 6 is 
hable to be sold. 

(4) The plaintiffs and defendants Nos. 8 to 10 will be entitled to recover 
from defendants Nos. 1 to 7 3|4ths costs of the suit as well as of the 
appeal and the amount of costs will be added to the mortgage amount. 

-(9) In no case will the plaintiffs and defendants Nos. 8 to 10 be entitled 
to recover more than Rs. 15,700 from the defendants. 


A preliminary decree will be drawn up in the usual form. 


Order accordingly. 
e 
Before Mr. Justice Dixit and Mr. Justice Vyas. 
CHIMANLAL CHHOTALAL SHAH v. VAJESANG CHANDABHAI 
THAKORE.* 


Bombay Agricultural Debtors Relief Act (Bom. XXVIII of 1947), Sec. 57—Benefit of 


w 


No. 


Decided, September 
8 of 1855 (with Civil Reference No. 10 of Judge, Ahmeda 


extended time under s. 57(1) for making application under s. 4 when not available to 
debtor or creditor—Construction. 


On January 31, 1950, an application under the Bombay Agricultural Debtors Relief 
Act, 1847, was filed in the Court of the Civil Judge, J.D., Dehgam, by a debtor of the 
name of Vajesing and it was filed against 8 creditors, some of whom are residents of 
Palundra and the rest of Bahiyal. Vajesing has properties in Palundra and elsewhere. 
On the same date, January 31, 1950, one Chimanlal, one of the creditors of Vajesing, 
also filed an application in the Dehgam Court against Vajesing for the adjustment of 
the debts which were due to him from Vajesing. Chim is also a resident of 
Palundra and ordinarily lives there. These applications were dismissed by the Civil 
Judge as being not maintainable as they were not made within the prescribed time. 
The Civil Judge held that Section 57 of the Bombay Agricultural Debtors Relief Act, 
1947, did not apply to these applications as they were not made within six months 
from November 8, 1950, the date on which the Bombay Act No. XXXVII of 1950 (Bom- 
bay Agricultural Debtors Relief (Amendment) Act, 1950) came into operation, but 
were made much earlier. In the view of the Civil Judge, Section 57 did not apply to 
a ceeding already pending on November 8, 1950. On appeal, the District Judge 
held that the above applications which were made on January 31, 1950, were to be 
deemed as applications filed under the proviso to Section 57 of the Bombay Agricul- 
tural Debtors Relief Act. He also held that the amended Section 57 should be given 
restrospective effect irrespective of the period prescribed in sub-section (1) of Section 
57. 

Section 57 confers a right upon debtors and creditors and the right conferred is that 
if the conditions prescribed in clause (a) of sub-section (1) of Section 57 are satisfled, 
debtors or their creditors may make an appHcation to the Court under Section 4 with- 
in six months from the date of the coming into operation of the Bombay Agricultural 
Debtors Relief (Amendment) Act, 1950. This right is subject to an exception and. 
the exception is contained in sub-section (2). e exception to the right which is 
oaker by sub-section (1) to Section 57 is that the said right shall not be available 
to those debin or creditors who could have made an application under Section 4 
prior to the date of the coming into operation of the Bombay Agricultural Debtors 
Relief (Amendment) Act, 1950. This exception is whittled down by the proviso to 
sub-section (2). If the conditions contained in this proviso are fulfilled, the right 
to make an application under Section 4 within six months from the date of the coming 
into operation of the Bombay Act No. XXXVII of 1950 would be available to a 
debtor or his creditor, even if the said debtor or creditor could have made an applica- 
tion under Section 4 prior to the date of the coming into operation of the Bombay Act 
No. XXXVI of 1950. 

So far as the debtors and creditors in the abovementioned applications, whose place 
of ordinary residence was in villages Palundra and Velodra which were not parts of 
the territory of the State of Baroda on the date on which the said State merged with 
the State of Bombay, are concerned, they should have made an application under 
Section 4 prior to the date of the coming into operation of Bombay Act No. XXXVII 
of 1950. They shoyld have and ought to have made an application before June 15, 
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1949, to a Court under the Act in the Daskroi Taluka of the Ahmedabad District. They 
did not do so and, therefore, sub-section (1) of Section 57 cannot avail them. The pro- 
viso to sub-section (2) also cannot assist them, because no application was made by 
them within six months from November 8, 1950, the date on which the Bombay Act 
No. XXXVII of 1950 came into force. If such an application is not made, that is, if 
no application is made within six months from November 8, 1950, the proviso to sub- 
section (2) cannot be invoked. eee made on January 31, 1950, cannot be said 
to be applications made under sub-section (1) of Section 57. They were ab initio 
incompetent and not maintainable. The right which these applicants had to make 
an application had lapsed on June 15, 1949, and it could not be revived. If the condi- 
tions contemplated by the proviso to sub-section (2) are fulfilled, a fresh application 
must be made within six months from November 8, 1950. An old application ding 
before the coming into force of the Bombay Act No. XXXVI of 1950 cannot con- 
sidered an application under sub-section (1) of Section 57. 


The facts are sufficiently stated in the judgment of Vyas J. 


y. 8. Desai, Assistant Government Pleader, for the referror. (In both 
references). 

C. 8. Trivedi, for S. N. Patel, for respondents Nos: 6 and 7 (In Appeal No. 
30|53—Civil Reference No. 3[55). e 
E 15 Joshi, for respondent No. 4 (In Appeal No. 30|583—Civil Reference 

o. 3/55). 


Vyas J. These are references made by the District Judge of Ahmedabad 
and they raise an important question of construction of s. 57 of the Bombay 
Agricultural Debtors Relief Act, 1947. The points which we have to con- 
sider in these references are whether the benefit of extended time under sub-s. 
(1) of s. 57 for making an application under s. 4 is available in cases where, 
upon the date on which the territory of a merged State merged with the State 
of Bombay, (a) the debtor and creditor both resided outside the merged terri- 
tory and the debtor’s property was also situated outside the merged territory ; 
(b) the creditor resided in the merged territory, but the debtor resided out- 
side the merged territory and his property was also situated outside the merged 
territory; (c) irrespective of where the debtor or the creditor resided (1) the 
debtor had property in the merged territory, but the creditor could not enforce 
his remedy against that property for the recovery of the debts due to him, 
(ii) the debtor had property in the merged territory and the creditor could 
enforce his remedy against that property for the recovery of the debts due 
to him, but where no application under s. 4 was made within six months from 
the date of the coming into operation of the Bombay Agricultural Debtors 
Relief (Amendment) Act, XX XVII of 1950. 

In order to understand how these points arise, it is necessary to state the 
facts. Reference No. 3 of 1955 has arisen out of an order passed by the Civil 
Judge, J. D., Dehgam, in applications Nos. 4312 of 1950 and 3125 of 1950 
under the Bombay Agricultural Debtors Relief Act. Reference No. 10 of 
1955 has arisen out of an order of the same learned Judge in application 
No. 1450 of 1950, On January 31, 1950, an application No. 4812 under the 
Bombay Agricultural Debtors Relief Act, 1947, was filed in the Court of 
the Civil Judge, J. D., at Dehgam, by a debtor of the name of Vajesang and 
it was filed against eight creditors, some of whom are residents of Palundra 
and the rest of Bahiyal. It would appear that Vajesang has properties in 
Palundra and elsewhere. On the same date, January 31, 1950, one Chimanlal, 
one of the creditors of Vajesang, also filed an application No. 3125 in the 
Dehgam Court against Vajesang for the adjustment of the debts which were 
due to him from Vajesang. This Chimanlal is also a resident of Palundra 
and ordinarily lives there. It may be noted in passing that another applicaticn, 
viz. application No. 5526, was also made by another debtor. It was made on 
June 13, 1949. It was an application against a creditor of Palundra and it 
was filed in a Court in the Daskroi Taluka of the Ahmedabad District. This 
application was transferred to the Dehgam Court and was consolidated with 
the abovementioned two applications, viz. applications Wos. 4312 and 3125. 
So far as application No. 5526 is concerned, it was rejected by the Dehgam 
Court on the ground that it did not contain necessary particulars, and so far 
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as the other two applications, viz. Nos. 4812 and 3125 of 1950 are concerned, 
they were dismissed by the learned Judge as being not maintainable as ‘‘they 
were not made in the Court within whose jurisdiction the debtor ordinarily 
resided and within the prescribed time.’’ The learned Judge held that s. 57 
of the Act did not apply to these applications as they were not made within 
six months from November 8, 1950, the date on which the Bombay Act XXXVII 
of 1950 (Bombay Agricultural Debtors Relief (Amendment) Act, 1950) came 
into operation, but were made much earlier. In the view of the learned Judge, 
s. 57 did not apply to a proceeding already pending on November 8, 1950. The 
learned Judge observed: 
“The principle of law is that the parties are governed by the law in force at the date 

when the suit is instituted and any subsequent amendment or alteration of the law can- 
not affect pending proceedings. Of course the Legislature can expressly provide that 
pending proceedings will be affected by an amendment of the law. While enacting s. 57, 
Legislature has not provided that pending applications falling under the provisions of s. 57 
should be treated to have been made under s. 57. On the contrary, Legislature has pres- 
cribed the ffme-limit of six months for making applications under s. 57.” 

It was for these reasons that the learned Civil Judge held applications Nos. 
4312 and 3125 of 1950 to be incompetent. On appeal to the District Court, 
the learned District Judge framed two points of reference and those points 
are: (1) Whether the applications made on or before January 31, 1950, are 
to be deemed as applications filed under the proviso to s. 57 of the Bombay 
Agricultural Debtors Relief Act; (2) Whether the amended s. 57 should be 
given retrospective effect as regards applications made on or before January 
81, 1950, irrespective of the period prescribed. The learned District Judge 
answered both these points in the affirmative and made a reference to this 
Court for final pronouncement as to the legal position on these points as the 
points are of general importance. 

Palundra and Vedodra are villages in Dabhoda Bavishi. Until November 
9, 1948, Dabhoda Bavishi was a part of the Sabarkantha agency. From 
November 9, 1948, to October 15, 1948, it formed a part of the Dehgam Taluka 
of the former Baroda State. On October 15, 1948, Dabhoda Bavishi merged 
with the State of Bombay and became a part of the Daskroi Taluka of the 
Ahmedabad District. These territorial changes were brought about by the 
Bombay (Enlargement of Area and Alteration of Boundaries) Order, 1948, 
and Notification No. 2751|46|G dated November 15, 1948, of the Govern- 
ment of Bombay. The Bombay (Enlargement of Area and Alteration of 
Boundaries) Order, 1948, was passed by the Governor-General of India. It 
was to take effect from October 15, 1948, though it was published in 
the Bombay Government Gazette Extraordinary Part IV-C on October 27, 
1948. It may be noted that the Bombay (Enlargement of Area and 
Alteration of Boundaries) Order, 1948, which was passed by the Governor- 
General of India and which came into force on June 10, 1948, provided that 
the areas specified in the schedule to the said Order were thereby included in 
the territories of the Dominion of India and further provided that the added 
areas would form part of the Province of Bombay and that the boundaries 
of the Province of Bombay would be so altered as to comprise within them 
the added areas. In the schedule to this Order, ‘we find certain entries under 
the Katosan Thana, viz. entries Nos. 223 to 232. By virtue of the Bombay 
(Enlargement of Area and Alteration of Boundaries) (Amendment) Order, 
1948, the abovementioned Order ie. The Bombay (Enlargement of Area and 
Alteration of Boundaries) Order, 1948, was amended and the amendment was 
that certain entries were to be added below entry No. 232 under the Katosan 
Thana. The added entries were 238 to 252. Entry No. 289 relates to Palundra 
and entry No. 241 relates to Vedodra. Thus the combined effect of the Bombay 
(Enlargement of Area and Alteration of Boundaries) Order, 1948, and its 
amendment was that the Bavishi Thana comprising amongst other villages the 
villages of Palundra and Vedodra became a part of the Province of Bombay. 
The Notification No. 2751|46|G which was issued by the Government of Bombay 
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in the Political and Services Department on November 15, 1948, provided 
that the areas comprising the Matadari Estates of Bavishi Thana, viz. Harsoli, 
Amrajina-muada, Lavad, Vedodra, Angutla, Vatwa, Harakjina-muada, Dabhoda, 
Salki, Bardoli and Palundra would merge with and form part of the Daskroi 
Taluka of the Ahmedabad District and would be administered accordingly. 
Effect was given to this Order from October 15, 1948. Thus, the combined 
effect of the Bombay (Enlargement of Area and Alteration of Boundaries) 
(Amendment) Order, 1948, and the abovementioned Notification of the Govern- 
ment of Bombay was that the villages of Palundra and Vedodra merged with 
the State of Bombay and became part of the Daskroi Taluka of the Ahmedabad 
District. It may be noted that when these villages merged with the State 
of Bombay and became a part of the Daskroi Taluka of the Ahmedabad District 
on October 15, 1948, the Bombay Agricultural Debtors Relief Act, 1947, was 
already in force in the Daskroi Taluka and, under the provisions of that Act, 
applications under s. 4 for the adjustment of debts were to be made before 
June 15, 1949. The abovementioned villages Palundra and Vedodra continued 
to be a part of the Daskroi Taluka of the Ahmedabad District till Jul} 31, 1949. 
From August 1, 1949, they became a part of the Dehgam Taluka of the former 
Baroda State. It may be noted that the Baroda State had already become 
a part of the Dominion of India on May 1, 1949, and its complete integration 
in the State of Bombay took place on August 1, 1949. It was on that date, 
viz. August 1, 1949, that the villages of Palundra and Vedodra became a part 
of the Dehgam Taluka and this change was brought about by the Notification 
of the Government of Bombay No. 2755|46|F dated July 29, 1949. So far 
as the Dehgam Taluka is concerned, it may be noted that the Bombay Agri- 
cultural Debtors Relief Act, 1947, was made applicable to that area with 
effect from August 1, 1949, and applications for the adjustment of debts were 
to be made before January 31, 1950. I have already pointed out above that 
applications Nos. 4312 and 8125 of 1950 were made on January 31, 1950, and 
the other two applications, viz. No. 1450 of 1950 and another, which were 
made by the creditors of Vedodra against a debtor of that village, were made 
on January 28, 1950, and January 31, 1950, respectively. 

Now, the question which arises out of the points referred to us by the 
learned District Judge of Ahmedabad is whether the provisions of s. 57 of 
the Bombay Agricultural Debtors Relief Act can apply to these applications. 
Now, s. 57(1) of the Act says: 

“Notwithstanding anything contained in section 4 of this Act as amended by the 
provisions of the Bombay Merged States (Laws) Act, 1950, in its application to the merged 
territories— 

(a) if any debtor was owing debts to a creditor in a merged territory on the date 
on which such territory merged with the State of Bombay and if the place in which such 
debtor was ordinarily residing on the said date was outside such territory, such debtor, or 

(b) his creditor 
may make an application to the Court under Section 4 within six months from the date 
of the coming into operation of the Bombay Agricultural Debtors Relief (Amendment) 
Act, 1950.” 

Then there is sub-s. (2) of this section which lays down: 

“Nothing in sub-section (1) shall entitle any debtor or creditor to make an applica- 
tion if prior to the date of the coming into operation of the said’ Bombay Agricultural 
Debtors Relief (Amendment) Act, 1950, he could have made an application under section 
4 of this Act.” 
and this sub-section has a proviso which is in these words: 

“Provided that, if the debtor had in such territory on the date on which such territory 
merged with the State of Bombay any property against which the creditor could have 
enforced his remedy for the recovery of the debts due to him from such debtor under 
any law in force in such territory immediately before the said date, such debtor or his 
creditor shall be entitled to make an application under sub-section (1).” 

It is clear that, for attracting the application of sub-s. (1) of s. 57, it must 
be shown that a debtor was owing debts to a creditor in a merged territory 
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on the date on which such territory merged with the State of Bombay. Now, 
a question arises as to what is meant by ‘a merged territory’, and in order to 
ascertain its meaning, we must turn to the opening words of the section. The 
section opens with the words: ‘‘Notwithstanding anything contained in section 
4 of this Act as amended by the provisions of the Bombay Merged States (Laws) 
Act, 1950, in its application to the merged territories.’’ It is evident that 
in the context the expression ‘‘merged territories’’ as used in s. 57 refers to 
merged States, and the merged State with which we are concerned in these 
references is the former Baroda State which ceased to be a foreign State from 
May 1, 1949, upon which date it became a part of the Dominion of India. There- 
fore, in our opinion, the expression ‘‘merged territory’’ in s. 57(1)(a@) means 
the territory of the merged State of Baroda, which of course would include 
the Dehgam Taluka which was a part of the former Baroda State. Thus, 
before s. 57, sub-s. (1), can apply, it must be shown that the territory in which 
a debtor was owing debts to a creditor was a territory not forming part of 
the State of Bombay on the date on which the territory of the Baroda State 
merged with the State of Bombay. In other words, in order to attract the 
operation of s. 57, sub-s, (1), it must be shown that on the date on which the 
territory of the Baroda State merged with the State of Bombay, i.e. on May 
1, 1949, a debtor owing debts to a creditor was not amenable to the jurisdiction 
of the Bombay State. Now, in this case, as I have stated, the Dabhoda Bavishi 
in which the villages of Palundra and Vedodra are situated merged with the 
State of Bombay on October 15, 1948, and became a part of the Daskroi 
Taluka of the Ahmedabad District from that date. From October 15, 1948, 
onward till July 31, 1949, the villages comprising the Dabhoda Bavishi con- 
tinued to form a part of the Daskroi Taluka. They became a part of the 
Dehgam Taluka on August 1, 1949. I have mentioned above that the Dehgam 
Taluka was a part of the former Baroda State which had become a part of 
the Dominion of India on May 1, 1949. It is thus clear that on May 1, 1949, 
the date on which the territory of the State of Baroda merged with the State 
of Bombay, the villages of Palundra and Vedodra of Dabhoda Bavishi formed 
a part of the State of Bombay and were subject to the jurisdiction of the 
State of Bombay. The applicant in application No. 3125 is a ereditor of 
Palundra. It is an application against a debtor who is also a resident of 
Palundra. His property is situated in Palundra. The applicants in appli- 
cations No. 1450/50 and another of 1950 are creditors residing in the 
village Vedodra. The debtor in both these applications is the same person, 
viz. Nathaji Bhulaji, and he too belongs to Vedodra. His property is also 
situated in Vedodra. It is thus clear that, so far as applications Nos. 3125 
of 1950 and 1450 of 1950 and another of 1950 are concerned, debtors and 
creditors belonged to a territory which, on May 1, 1949, the date on which 
the territory of the former State of Baroda merged with the State of Bombay, 
did not form part of the said territory, but formed part of the State of Bombay 
and was subject to the jurisdiction of the State of Bombay. Therefore, so 
far as these applications are concerned, they cannot be governed by s. 57 of 
the Act and the applicants cannot have the benefit of extended time under 
sub-s. (1) of s. 57 for making an application under s. 4. Palundra and 
Vedodra were parts of the Daskroi Taluka of the Ahmedabad District between 
October 15, 1948, and July 31, 1949, and the Bombay Agricultural Debtors 
Relief Act was in force in that area. Under the provisions of the Act as 
applied to that area, applications under s. 4 were to be made before June 15, 
1949. No application having been made by these debtors or ereditors before 
that date, their right to make an application lapsed on June 15, 1949, and it 
cannot be revived. These applications were, therefore, incompetent and not 
maintainable. 

So far as application No. 4312 of 1950 is concerned, the debtor is a resident 
of Palundra. It is an application against eight creditors some of whom reside 
in Palundra and the rest in Bahiyal. It is true that Bahiyal was never a 
part of the Daskroi Taluka of the Ahmedabad District.. It was not subject to 
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the Jurisdiction of the State of Bombay on the date on which the territory of 
the former Baroda State merged with the State of Bombay. It was a part of 
the Mehsana District of the Baroda State on the date on which the said State 
merged with the State of Bombay. Nevertheless, the application (No. 4312 
of 1950) was made by a debtor whose place of ordinary residence was not in 
a merged territory, but was in Palundra. Under s. 4 of the Act, he had to 
make an application to the Court having jurisdiction in the area where he 
resided. Now, the area where he resided (Palundra) on the date on which 
the territory of the State of Baroda merged with the State of Bombay was a 
part of the Daskroi Taluka of the Ahmedabad District. It was a part of the 
Daskroi Taluka from October 15, 1948, to July 31, 1949, and during that time 
the Bombay Agricultural Debtors Relief Act was in force in the Daskroi 
Taluka. The last date for making an application in that area was June 15, 
1949. Clearly, therefore, the applicant of application No. 4312 of 1950 ought 
to have made an application to the Court in that area before June 15, 1949. 
That was not done. It is true that some of the creditors of the applicant- 
debtor in this application were residing in Bahiyal in Dehgan® Taluka, a 
merged territory, on the date on which the said territory merged with the 
State of Bombay. But even so, the debtor or his creditors ought to havo. 
made an application within six months from the date of the coming into opera- 
tion of the Bombay Agricultural Debtors Relief (Amendment) Act XXXVII 
of 1950. Bombay Act No. XXXVII of 1950 came into force on November 
8, 1950. So the debtor or his creditors ought to have made an application 
on any date between November 8, 1950, and May 7, 1951. But that was not 
done. Proviso to sub-s. (2) of s. 57 would not apply, because even if it is 
assumed—for, in the absence of evidence we can only assume—that the debtor 
had property in the merged territory on the date on which the said territory 
merged with the State of Bombay and if his creditors could have enforced 
their remedy against that property for the recovery of the debts due to them, 
even so sub-s. (2) of s. 57 of the Act would apply only if an application under 
s. 4 is made between November 8, 1950, and May 7, 1951. Section 57 was 
added to the Act on November 8, 1950, by the Bombay Act XX XVII of 1950, 
and sub-s. (1) says that an application may be made under s. 4 within six 
months from that date. In the present case, no application was made by any 
creditor of village Bahiyal between November 8, 1950, and May 7, 1951. 
Accordingly, application No. 4312 of 1950, which was made on January 31, 
1950, was also incompetent and not maintainable. Provisions of the proviso 
to sub-s. (2) of s. 57 cannot apply to it. 

Section 57 confers a right upon debtors and creditors and the right conferred 
is that if the conditionk prescribed in cl. (a) of sub-s. (1) of s. 57 are satisfied, 
debtors or their creditors may make an application to the Court under s. 4 
within six months from the date of the coming into operation of the Bombay 
Agricultura] Debtors Relief (Amendment) Act, 1950. This right is subject 
to an exception and the exception is contained in sub-s. (2). Sub-section 2 says: 

“Nothing in sub-section (1) shall entitle any debtor or creditor to make an applica- 
tion if prior to the date of the coming into operation of the said Bombay Agricultural 
Debtors Relief (Amendment) Act, 1950, he could have made an application under section 
4 of this Act.” . l 
Thus, the exception to the right which is conferred by sub-s. (I) of s. 57 is 
that the said right shall not be available to those debtors or ereditors who 
could have made an application under s. 4 prior to the date of the coming 
into operation of the Bombay Agricultural Debtors Relief (Amendment) Act. 
1950. This exception is whittled down by the proviso to sub-s. (2) and the 
Proviso says: 

“Provided that, if the debtor had in such territory on the date on which such territory 
merged with the State of Bombay any property against which the creditor could have 
enforced his remedy for the recovery of the debts due to him from such debtor under any 
law in force in such territory immediately before the said date, such debtor or his creditor 
shall be entitled to make an application under sub-section (1).” 
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Thus, if the debtor had in the territory of a merged State, on the date ou 
which the said territory merged with the State of Bombay, some property and 
if the creditor could enforce his remedy against that property for the recovery 
of debts due to him from such debtor, then the right to make an application 
under s. 4 within six months from the date of the coming into operation of 
the Bombay Act XX XVII of 1950 would be available to such debtor or his 
creditor, even if the said debtor or creditor could have made an application 
under s. 4 prior to the date of the coming into operation of the Bombay Act 
XXXVII of 1950. 

Now, so far as debtors and creditors in these applications, whose place of 
ordinary residence was in villages Palundra and Vedodra which were not 
parts of the territory of the merged State of Baroda on the date on which such 
territory merged with the State of Bombay, are concerned, they could have 
made an application under s. 4 prior to the date of the coming into operation 
of the Bombay Act XX XVII of 1950. I have pointed out above that they 
could have, and ought to have, made an application before June 15, 1949, to 
a Court unger the Act in the Daskroi Taluka of the Ahmedabad District. They 
did not do so and, therefore, sub-s. (1) of s. 57 cannot avail them. The proviso to 
sub-s. (2) also cannot assist them, because, before the proviso can apply, it must be 
shown that the debtor had in a merged territory, in this case the territory of the 
merged State of Baroda, on the date on which such territory merged with the 
State of Bombay, some property and that his creditor could have enforced his 
remedy against that property for the recovery of the debts due to him. When 
these conditions are fulfilled, the debtor or his creditor shall be entitled to 
make an application within six months from November 8, 1950, the date on 
which the Bombay Act XXXVII of 1950 came into operation. If such an 
application is not made, ie. if no application is made within six months from 
November 8, 1950, the proviso to sub-s. (2) cannot be invoked. No such appli- 
cation was made by any of the creditors or debtors with whom we are concerned 
in these references. Applications made on January 31, 1950, and January 
28, 1950, cannot be said to be applications made under sub-s. (1) of s. 57. 
They were ab initio incompetent and not maintainable. The right which these 
applicants had to make an application had lapsed on June 15, 1949, and it 
could not be revived. If the conditions contemplated by the proviso to sub-s. 
(2) are fulfilled, a fresh application must be made within six months from 
November 8, 1950. An old application pending before the coming into force 
of the Bombay Act XX XVII of 1950 cannot be considered an application under 
sub-s. (1) of s. 97. 

It is thus clear that if on the date on which the territory of the merged 
State of Baroda merged with the State of Bombay, the debtor and the creditor 
hoth resided outside the merged territory and the debtor’s property was also 
situated outside the merged territory, s. 57 cannot apply. If upon the 
abovementioned date the creditor resided in a merged territory, but the debtor 
resided outside the merged territory and the debtor’s property was also situated 
outside the merged territory, then also s. 57 cannot apply. If the 
creditor resided in a merged territory and if the debtor’s property was also 
situated in a merged territory, but if the creditor could not have enforced his 
remedy against that property for the recovery of debts due to him, even then 
s. 57 cannot apply. Lastly, if the creditor resided in a merged territory, if 
the debtor’s property was also situated in a merged territory and if the 
ereditor could have enforced his remedy against that property for the recovery 
of the debts due to him, even so if no fresh application is made within six 
months from the coming into operation of the Bombay Act XX XVII of 1950, 
i.e. within six months from November 8, 1950, onward, the provisions of s. 57 
cannot be invoked. 

Turning to the order of reference made by the learned District Judge 
of Ahmedabad in Reference No. 3 of 1955, we notice that he has stated: 

“Dabhoda Bavishi*was placed under the Daskroi taluka for revenue purpose, but not 
under a particular judicial district. There is some force in the contention that there was 
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no Court to which applications could be presented.” 

Now, if it is true that there was no Court in the Daskroi Taluka of the Ahmeda- 
bad District between, October 15, 1948, and July 31, 1949, to which the appli- 
eations under the Act could be presented, then of course the applicants of 
these applications could not be blamed for not making any application before 
June 15, 1949. In that case, no question could arise of their having lost a 
right to apply under s. 4 of the Act on the ground that they had failed to 
make an application before June 15, 1949. The fact of the matter, however, is 
that the learned District Judge was in error when he said that there was no 
Court in the Daskroi Taluka at the material time to which the applications could 
be presented. We have only to turn to the fact that application No. 5526 
which was made by a debtor against a creditor of Palundra was made in a 
Court in the Daskroi Taluka of the Ahmedabad District and it was mrade on 
June 13, 1949. It is clear, therefore, that the learned District Judge’s obser- 
vation that there was no Court in the Daskroi Taluka between October 15, 
1945, and July 31, 1949, to which an application under s. 4 of the Act could 
have been made, is incorrect. . 

Then, in the course of his order, the learned District Judge has made 
these observations : 

“As the Act was made applicable to Dehgam on 1-8-1949 for the first time, creditors 

whose remedy was against a property in the Dehgam Taluka did not file any application 
on or before 15-6-1949. Applications were made within six months from the date of the 
application of the B.A.D.R. Act to the Dehgam Taluka.” 
There is no substance in these observations. We cannot assume that on or 
before June 15, 1949, the debtors or creditors outside the merged territory had 
any reason to imagine that administrative changes would take place with 
effect from August 1, 1949. Till July 31, 1949, they were governed by the Act 
as it was in force in the Daskroi Taluka of the Ahmedabad District and under 
those provisions they had to make an application before June 15, 1949. They 
had no justification for not applying before that date. Then again the learned 
District Judge has said in his order of reference: 

“The applicants who filed applications on or before 31-1-1950 could not have thought 

of the provisions which were to come in force, namely s. 57 which was enacted on 
8-11-1950,” 
There is hardly any need to go into the question of what the applicants might 
have thought or not thought as to what might happen or not happen after 
June 15, 1949. Till July 31, 1949, as I have just mentioned, they were gov- 
erned by a particular law and they ought to have applied in accordance with 
the provisions of that law. In other words, they ought to have applied before 
June 15, 1949. The learned District Judge has also said in the course of his 
order: 

“Probably the Legislature did not contemplate that persons whose case would fall 

under the proviso to s. 57 might have already made applications under the Act.” 
We do not see any substance in these observations either. We have no doubt 
that the Legislature clearly intended, and gave expression to that intention 
while enacting the proviso to sub-s. (2), that a fresh application must be made 
within six months from November 8, 1950, if an advantage is to be taken of the 
proviso to sub-s. (2). We, therefore, do not see any force or substance in the 
observations or in the reasoning upon which the learned District Judge has 
come to the conclusion that the various applications filed by the debtors and the 
creditors in these cases, namely, applications filed on January 31, 1950, and 
January 28, 1950, were maintainable and that the applicants could have the 
benefit of the extended time under s. 57 of the Act. 

The two questions which the learned District Judge has framed and has sub- 
mitted for our decision after answering them himself in the affirmative have 
been rather loosely worded and do not take due account of the various points 
which really arise for consideration on the question of construction of s. 57 of 
the Act. Question No. 1 is: 
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“Whether the applications made on or before 31-1-1950 are to be deemed as applica- 
tions filed under the proviso to s. 57 of the Bombay Agricultural Debtors Relief Act?” 
Our answer is in the negative. The proviso refers to the making of an appli- 
cation under sub-s. (1) and sub-s. (1) says that an application under s. 4 
may be made within six months of the coming into operation of the Bombay 
Act XXXVII of 1950. The applications made on or before January 31, 1950, 
cannot be deemed as having been made between November 8, 1950, and May 7, 
1951. The second question framed by the learned District Judge is: 

“Whether the amended s. 57 should be given retrospective effect as regards applica- 

tions made on or before 31-1-1950 irrespective of the period prescribed?” 
Our answer to this question also is in the negative. Section 57 does not say 
that the applications pending on the date on which the Bombay Act XXXVII 
of 1950 came into operation may be deemed as applications made under s. 57. 
On the contrary, it provides explicitly that applications may be made within 
six months from the coming into operation of the Bombay Act XXXVII of 
1950, i.e. within six months from November 8, 1950. 

The pothts referred to us are answered accordingly. We direct that a 
copy of this Judgment be transmitted to the Court of the learned District Judge 
and the Court of the learned District Judge shall, upon the receipt of this 
Judgment, proceed to dispose of the cases in conformity with the decision of 
this Court. 

These references have involved matters of some complexity. Several noti- 
fications and Acts were referred to and had to be construed. Mr. V. 8. Desai 
has taken considerable trouble to help us to answer points of law which are of 
general importance, aud we feel that this is a case where the State should consider 
whether Mr. Desai should not be better compensated. 

Mr. A. M. Joshi for one of the creditors has also rendered us a good deal 
of help by drawing up a statement of the various notifications in their chrono- 
logical order and their purport. This help was useful to us in understanding 
the points involved in these references. 


DAM J. I agree. As these references raise a question of general impor- 
tance, I desire to add a few words with regard to the construction of s. 57 of 
the Bombay Agricultural Debtors Relief Act, 1947. Section 4(1) of the Act 
provides: 

“Any debtor ordinarily residing in any local area for which a Board was established 
under s. 4 of the repealed Act on or after the Ist February 1947, or his creditor may make 
an application before the Ist August 1947 to the Court for the adjustment of his debts.” 
This shows that under the Act an application under s. 4(1) has to be made 
before August 1, 1947. When certain territory merged with the State of 
Bombay, a provision had to be made for applications in respect of debts due 
to a creditor in the merged territory. That is why ss. 57 and 58 were added to 
the Act by Bombay Act No. XX XVII of 1950. The object in enacting s. 57 
was evidently to make special provision permitting applications to be made 
in the merged territory at the instance of a debtor or his creditor. Section 57 
consists of two sub-sections: 57 (1) and s. 57 (2). Section 57 (1) has two 
clauses: el. (a) and cl. (b). Section 57(2) has a proviso and it is upon.the 
right construction of the language as used in s. 57 that the questions raised 
have to be answered. According to s. 57(1), there are two conditions to be 
satisfied: (1) a creditor must reside in a merged territory and (2) his debtor 
must ordinarily reside outside such merged territory. The expression ‘‘merged 
territory’’ is not defined in Bombay Act No. XXXVIT of 1950, but that ex- 
pression has to be understood by reference to the Bombay Merged States 
(Laws) Act, 1950 (Bombay Act No. IV of 1950). Now, that Act also does 
not define the expression ‘‘merged territory.’’ It only defines the expression 
‘‘merged States’’ and the expression ‘‘merged States’’, according to s. 2, has 
the same meaning ain the States’ Merger (Governors’ Provinces) Order, 1949. 
So far as, therefore, s. 57(1) is concerned, there are two conditions and those 
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conditions have reference to the residence of a creditor as well as of his debtor. 
When these conditions are satisfied, then it is open to a debtor or his creditor 
to make an application to the Court under s. 4 within six months from the 
date of the coming into operation of the Bombay Agricultural Debtors Relief 
(Amendment) Act, 1950. Now, Bombay Act No. XX XVII of 1950 came into 
operation on November 8, 1950, so that an application under s. 4 must be 
made on or before May 8, 1951. A perusal of s. 57(1), cls. (a) and { b), there- 
fore, shows that a debtor or his ereditor may make an application under s. 4 
on or before May 8, 1951, if the two conditions mentioned above have been satis- 
fied, and as I said, in such a case the test is one of residence of a debtor as 
well as of his creditor and has no reference whatever to the property or the 
place of property of the debtor. In a sense, s. 57(1) confers upon a creditor 
and his debtor a right to make an application, provided the conditions- men- 
tioned in that section are satisfied. The right conferred by s. 57(1) is, how- 
ever, taken away in certain cases by s. 57(2) which says that even if such a 
right exists in favour of a creditor or his debtor, the creditor or his debtor will 
not be entitled to make an application if prior to the date of the c®ming into 
operation of the said Bombay. Agricultural Debtors Relief (Amendment) Act, 
1900, the debtor or his creditor was in a position to make an applica- 
tion under s. 4. Now, the test being one of residence of a debtor, if the 
debtor or his ereditor could have made an application in the area in 
which the debtor was residing, then it is obvious that there was a remedy 
open to the debtor and his ereditor by way of an application and neither 
the debtor nor his creditor having taken advantage of the remedy, it would 
not be open to the debtor or his creditor to take advantage of Bombay Act 
No. XXXVII of 1950. But then there is a proviso to s. 57(2) and that 
proviso confers upon a creditor or his debtor a right and that right is with 
reference to the place of property. As under s. 57(1), so also under the 
proviso to s. d7(2), two conditions require to be satisfied. One of these two 
conditions is that the debtor must have, in the merged territory on the date 
on which such territory merged with the State of Bombay, property, and the 
second condition is that it must be property against which the creditor could 
have enforced his remedy for the recovery of the debts due to him. It is only 
when these two conditions are satisfied that 1t would be possible for a debtor 
or his creditor to make an application as contemplated by sub-s, (1) of s. 57. 
The test under the proviso being the test of property and not the test of resi- 
dence either of the debtor or of his creditor, it is obvious that the Legislature 
thought it necessary to confer upon a debtor or his creditor the right to make 
an application because if the debtor had, in the merged territory, property, 
then it would be open to the debtor or his creditor to make an application 
contemplated by s. 57(2). The proviso to sub-s. (2) of s. 57 is apparently with 
reference to mortgage transactions, so that if a debtor has property in the 
merged territory and that his creditor could have enforced his remedy for the 
recovery of the debts due to him, then in that event it would be open to a 
creditor or to his debtor to make an application under s. 4 as contemplated 
by s. 57(2). 

i ‘The or is as follows: To enable a debtor or his creditor to make an 
application contemplated by s. 57(2) a creditor must, on the date of merger, 
reside in a merged territory and his debtor must ordinarily reside outside such 
territory. This is the effect of s. 57(1). But if it was possible for such a 
debtor or his creditor to make an application under s. 4 before s. 57(1) was 
enacted, the debtor or his creditor cannot make an application contemplated by 
s. 57(1). That is the effect of s. 57(2). There is, however, an exception to 
this and that is that if a debtor has, on the date of merger, property in the 
merged territory and his creditor could have enforced his remedy against 
such property for the recovery of debts due to him from such debtor, then 
it would be open to such a debtor or his creditor to make an application as 
contemplated by s. 57(2). Order accordingly. 
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APPEAL FROM ORIGINAL CIVIL. 


Before the Hon'ble Mr. M. C. Chagla, Chief Justice, and Mr. Justice Tendolkar. - 


THE INCOMH-TAX APPELLATE TRIBUNAL, BOMBAY v. §. C. 
CAMBATTA & CO., LTD.* 


indian Income-tax Act (XI of 1922), Secs. 66, 34—Decision given by High Court on reference 
under s. 66—Case coming before Appellate Tribunal for order conformable to such 
decision—New question of law arising in disposal of case by Tribunal—Whether 
assessee or Commissioner entitled to ask Tribunal to refer such question of law to 
High Court. 


Where a decision is given by the High Court under s. 66 of the Indian Income-tax 
Act, 1922, on a question of law, and the case goes back to the Appellate Tribunal to 
pass such order as is conformable to such decision, and in disposing of the case a 
question of law arises, which question never arose out of the first order of the Tribunal, 
the assessee or the Commissioner, as the case may be, has the right of coming to the 
High COurt under s. 66(1) or s. 66(2) of the Act. 


S. C. Camparta and Company Limited (petitioners), which was a private 
Jimited company, owned the business, among other businesses, of Eros 
Theatre and Restaurant. On October Í 1943, a subsidiary company styled 
“The Eros Theatre and Restaurant Ltd., "> was formed to which the business 
of Eros Theatre and Restaurant was transferred as from October 1, 1943. The 
subsidiary company paid Rs. 5,00,000 for the goodwill of the Eros Theatre and 
Restaurant which it had purchased. 

In respect of the petitioners’ chargeable accounting period January 1, 1948, 
to December 31, 1943, the Excess Profits Tax Officer did not take into considera- 
tion the value of the goodwill in computing the average capital for the pur- 
poses of s. 6(1) of the Excess Profits Tax Act. An appeal to the Appellate 
Assistant Commissioner was dismissed by him and the Appellate Tribunal 
rejected the contention of the petitioners that in computing. the capital during 
the relevant chargeable accounting period, the value of the goodwill should 
be treated as part of the capital employed in the business, and dismissed the 
appeal. The petitioners made an application to the Tribunal for drawing up 
a statement of the case and referring certain questions of law to the High 
Court. The: Tribunal rejected the application and thereafter the petitioners 
preferred an application to the High ‘Court for directing the Tribunal to state 
a case and refer the questions of law to.the High Court. The High Court 
directed the Tribunal to draw up a statement of the case and to refer to the 
High Court inter alia the following question of law: - 

“Whether in the computation of capital employed in the business of the Assessee the 
Tribunal erred in not including the value of the goodwill or any portion thereof?” 

The reference came up before the High Court and it answered the question 
in the afiirmative. The High Court held that the business of Eros Theatre 
and Restaurant had acquired a goodwill in 1943, that it was an acquisition 
otherwise than by purchase and that since‘ the business of the subsidiary com- 
pany was deemed to be a continuation of the original business of the petitioners 
and since the original business was entitled to take its goodwill into considcra- 
tion in the computation of the average ‘amount of capital, the subsidiary com- 
pany was equally entitled to do so. The Tribunal took up the appeal for disposal 
conformably to the judgment of the High Court and passed an order valuing 
the goodwill of: the ‘Eros Theatre and Restaurant at Re. 2 lacs. 

The petitioners being aggrieved by the order of the Tribunal made a refercnce 
application to the Tribunal to draw up a statement of the case and refer certain 
questions of law to the High Court. The Tribunal dismissed the application, 
along with two similar applications, observing in Its order as follows :— 


“Decided, October 5, 61955. 0.c.J. Appeal +See S. C. Cambau & Co. v. Com. E.P.T., 
No. 2 of 1955 : Miscellaneous No. 877 of 1954. 53 Bom. L. R. 963. 
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“An order was passed by the Tribunal on 17-3-1954 in conformity with the judgment 
of the High Court in the case of the Assessee v. The Commissioner of Excess Profits Taz, 
Bombay City. That order, according to the assessee, is not in conformity with the judg- 
ment of the High Court. Assuming that the order is not in conformity with the judgment 
of the High Court, no application under s. 66{1) of the Act would lie. The first question 
suggested by the assessee is: 

‘Whether the Order passed by the Tribunal on the 17th March 1954 is in conformity 
with the judgment of the High Court in Income-tax Reference No. 14 of 1953 within the 
meaning of s. 66(5) of the Indian Income-tax Act, read with s. 21 of the Excess Profits Tax 
Act.’ 

In our opinion, these applications are not maintainable. They are accordingly dis- 
missed.” 

The petitioners applied to the High Court under art. 226 of the Constitution 
of India inter alia for a writ in the nature of mandamus or other writ, 
direction or order for cancelling the order of the Tribunal and directing it to 
draw up a statement of the case and refer the questions of law to the High Court. 

The petition was heard by Desai J. who granted the relief soyght by the 
petitioners, delivering the following Judgment on December 3, 1954 :— 


Desai J. This is a petition for a writ of certiorari or mandamus in a matter 
arising under the Income-tax Act. It raises an interesting and novel question 
under s. 66 of that Act. That the question is novel does not make it bad. 
It requires very careful consideration. 

The few facts necessary for the disposal of this petition may be succinctly 
stated: The petitioner company has a subsidiary company styled The Firos 
Theatre and Restaurant Ltd. which was formed on October 1, 1943. The 
subsidiary company paid Rs. 5,00,000 for goodwill of the Eros Theatre and 
Restaurant Ltd. which it purchased. In respect of the petitioners’ charge- 
able accounting period 1943 the Excess Profits Tax Officer did not take into 
consideration the value of the goodwill in computing the average capital for 
the purposes of s. 6(1) of the Excess Profits Tax Act read with Schedule II of 
that Act. An appeal preferred by the assessee to the Assistant Appellate 
Commissioner was dismissed. A further appeal to the Appellate Tribunal 
under s. 66(1) of the Income-tax Act was also dismissed. An application was 
made to the Appellate Tribunal under s. 66(1) of the Act for stating a case 
under that section. That application was also dismissed. On the High Court 
being approached under that section, it directed the Appellate Tribunal to 
draw up a statement of the case and refer to it inter alia the following question 
of law, namely, Whether in the computation of capital in the business of the 
assessee the Tribunal erred in not including the value of the goodwill or any 
portion thereof? The Tribunal referred the question to this Court and this 
Court by its judgment delivered on August 31, 1953, answered the question in 
the affirmative. The effect of the judgment was that according to this High 
Court the business of Eros Theatre and Restaurant had a goodwill in 1943 
and that goodwill had to be taken into computation of capital employed in 
the business of the assessee. On March 17, 1954, the Appellate Tribunal passed 
an order valuing the goodwill of the Eros Theatre and Restaurant at Rs. 2,00,000. 
It is the petitioners’ case that that order of the Tribunal was based on certain 
errors of law. On July 17, 1954, the petitioners made an application to the Appel- 
late Tribunal under s. 66(1) requiring. the Tribunal to refer to the High Court 
the questions of law which according to the petitioners arose on that order. 
A written reply was filed by the Commissioner of Excess Profits Tax in which 
he raised a preliminary objection that no reference lay to the High Court 
against the Tribunal’s order under s. 66(5) and, therefore, the application of 
the assessee was misconceived. The contention raised by that written reply 
was that the order was not an order under s. 33(4) but an order under s. 66(5) 
of the Act and therefore no reference would lie. The application was disposed 
of by the Appellate Tribunal on September 10, 1954. The Appellate Tribunal 
upheld the preliminary objection as it took the view that the application did 
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not lie. The Tribunal, therefore, declined to refer any question to the High 
Court. As it disposed of the application on a preliminary objection, it did not 
feel it necessary to go into the merits of the application and decide whether 
any questions of law had really arisen in the matter of the order made by it. 


It is undisputed that the Tribunal did not decide the application on merits 
and did not apply its mind to the contention of the applicants that certain 
questions of Jaw arose on the order made by it on September 10, 1954, when 
it disposed of the case after the decision of the High Court under s. 66(5) of 
the Act. It is clear from the order that the application was dismissed on the 
premiar objection that such an application was not maintainable under 
s. 66 (1). 

It is common ground before me that the only question that I have to con- 
gider on this petition is: Whether in summarily rejecting the application the 
Tribunal failed to exercise any jurisdiction vested in it? The short question 
that arises for my determination, therefore, is: Whether, where a decision is 
given by the High Court under s. 66 on a question of law in its consultative 
capacity and the case goes back to the Tribunal to pass such orders 
as are conformable to such decision and in disposing of the case any 
further question or questions of law arise, the assessee or the Commissioner, 
as the case may be, is entitled to the benefit of s. 66 (1) of the Act and ask 
the Tribunal to refer the same to the High Court. Although at one stage of 
his argument learned counsel for the respondents was not prepared to accept 
the position that a question of law can well arise when the Tribunal disposes 
of the case after the decision of the High Court that position was not wholly 
persisted. And for the obvious reason that questions of law can at times 
arise when the first order of the Tribunal had not disposed of the case by 
going into every question that could possibly have arisen for its determination. 
Dlustrations could be multiplied but I shall formulate only one illustration - 
from this very case. The question whether goodwill should be included in 
computation of capital employed in the business was a pure question of law 
and it arose on the first order of the Appellate Tribunal. That question of 
law was decided by the High Court and the Tribunal was under the Act 
bound to dispose of the case conformably to that decision. In disposing of the 
case the question may well arise (as in fact it did arise in this very case) as 
to what in law amounted to goodwill of a business. The expression good- 
will,’’ it is well-known has been found very difficult to define though not diff- 
cult to describe, and in England it was a decision of House of Lords which 
finally set at rest various debatable points of law when a decision was given as 
to what goodwill meant in law. It is, therefore, easy to conceive that when 
the matter goes back to the Appellate Tribunal a question of law may well 
arise as to the legal meaning of goodwill, and in fact such a question did rise 
in this case. 

It was argued by Mr. Palkhivala that in a case of this nature it is neces- 
sarily under s. 33(4) read with s. 66(5) that the Appellate Tribunal has to 
dispose of the case sent back to it after the decision of the High Court under 
s. 66. Such an order, it was urged, must be deemed to have been made under 
s. 33(4) read with s. 66(5). Alternatively it was urged by learned counsel 
that if by an erroneous view of the law a claim was not considered on merits, 
then the order must be regarded as made within s. 33(4) read with s. 66 (1). 
It was said that the decision of the High Court on a question of law under 
s. 66 being in its advisory capacity what the Tribunal does thereafter is not 
disposing of the reference in conformity with that decision but is really dis- 
posing of the appeal. It was urged that the effect of the decision of the High 
Court under s. 66(5) was that thereafter the Tribunal was asked to decide 
the appeal in the light of that decision and that this would be continuance of the 
hearing of that appeal. The brief argument was that the present case, there- 
fore, was within the ambit of s. 66(1) and the Income-tax Appellate Tribunal 
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had failed to exercise that jurisdiction. 

On the other hand it was argued by Mr. Joshi, learned. counsel for the 
respondents, that under the Income-tax Act there are separate, independent, 
distinet and well demarcated stages which give jurisdiction to the appellate 
authorities, including the Appellate Tribunal, and the question of making a 
reference can only arise in respect of an order made by the Tribunal under 
s. 338(4). The pivotal point of the argument was that the order complained of 
by the petitioners which was made after the reference was decided in favour 
of the petitioners was not in any sense an order under s. 33(4). Greatest 
stress was laid on the language of s. 66(1) and it was argued that it is only 
when an order is made by the Tribunal under s. 38(4) while deciding an appeal 
as it originally came before it under that section that a reference on a question 
of law under s. 66(1) can be asked for by the assessee or the Commissioner. 
The argument ran that when the case is disposed of by the Tribunal after 
a decision of the High Court under s. 66, in doing so it does not act under 
s. 33(4) but under s. 66(5), which latter section, it was urged, qonferred a 
jurisdiction on the Tribunal which was quite distinct and altogether indepen- 
dent of its Jurisdiction to pass orders in appeal under s. 83(4). The relevant 
parts of s. 66 may here conveniently be stated: 

“66. (1) Within sixty days of the date upon which he is served with notice of an 
order under sub-section (4) of section 33, the assessee or the Commissioner may, by appl- 
cation in the prescribed form, accompanied where the application is made by the assessee 
by a fee of one hundred rupees require the Appellate Tribunal to refer to the High Court 
any question of law arising out of such order, and the Appellate Tribunal shall within 
ninety days of such application draw up a statement of the case and refer it to the High 
Court: 

Provided that, if, in the exercise of its powers under sub-section (2), the Appellate 
Tribunal refuses to state a case which it has been required by the assessee to state, the 
‘ assessee may, within thirty days from the date on which he receives notice of the refusal 
to state the case, withdraw his application and, if he does so, the fee paid shall be 
refunded.... 

(5) The High Court upon the hearing of any such case shall decide the questions of 
law raised thereby and shall deliver its judgment thereon containing the grounds on 
which such decision is founded and shall send a copy of such judgment under the seal of 
the Court and the signature of the Registrar to the Appellate Tribunal which shall pass 
such orders as are necessary to dispose of the case conformably to such judgment.” 
Emphasis was laid on the words ‘‘any question of law arising out of such 
order’’ in sub-s. (1) of s. 66. It was strongly urged that the question of law 
contemplated by s. 66(1) was a question of law which arose out of an order 
made by the Appellate Tribunal under s. 33(4) of the Act and not out of 
every order that may be made by the Appellate Tribunal. I entirely agree. 
it was said that an application by an assessee or the Commissioner requiring 
the Appellate Tribunal to refer to the High Court any question of law arising 
out of an order made by the Appellate Tribunal under s. 33(4) had to be in 
the prescribed form and that there was nothing in that form which would 
show that a question of law arising out of an order made by the Appellate 
Tribunal conformably with the judgment of the High Court in a reterence 
could be the subject matter of another reference. I do not think there is any- 
thing in that prescribed form which can help me in deciding the question that 
arises for my determination. 

Reliance was placed by Mr. Joshi on a decision of the Supreme Court in 
The Commissioner of Income-Tax v. Arunachalam Chettiar.’ It was there held 
that the jurisdiction given to the High Court under s. 66(2) is conditional 
on an application under sub-s. (1) being refused by the Appellate Tribunal. 
‘This clearly presupposes that the application under sub-s, (1) was otherwise 
a valid application. If, therefore, an application undem sub-s. (1) was not 


1 (1952) 28 I. T. R. 180. 
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well-founded in that there was no order which could properly be said to be 
an order under: s. 33(4), then the refusal of the Appellate Tribunal to 
state a case on ‘such misconceived application on the ground that no question 
of law arises will not authorise the High Court; on an application under sub-s. 
(2) to direct the. Tribunal to state a case) The jurisdiction of the Tribunal 
and of the High Court is conditional on’ there being an order by the Appellate 
Tribunal which may be said to be under s. 33(4) and a question of law arising 
out of such an order. Now in that case there was in fact no order made by 
the Appellate Tribunal under s. 33(4). An order was passed by the Appellate 
Tribunal in @ miscellaneous application made to it and it was held both by 
the High Court of Madras and by the Supreme Court that that order could 
in no sense be regarded’as one made under s. 33(4). There was no question 
in that casé of the Appellate Tribunal being called upon to decide the matter 
in conformity with the decision of the High Court, and as I have already 
said before, I entirely agree that the question of the operation of s. 66(1 ) could 
arise only in respect of an order made by the Appellate Tribunal under s. 33 (4) 
of the Act? . ee? f 

- Mr. Joshi’s argument also was that the functions and jurisdiction of the 
Appellate Tribunal under s. 83(4) and under s. 66(9) were quite separate 
and totally distinct. It was said that the power of the Appellate Tribunal to 
pass orders conformably- with the decision of the High Court given under 
s. 66(5) was derived solely froms. 66(5) and was not to be mixed up with 
the power of the Appellate Tribunal under s. 33(4). 

The distinct possibility of ‘any question of law arising out of orders 
passed by the Appellate Tribunal after decision of the High Court on a re- 
ference under. s. 66(5) could not be questioned. - The argument had to go to 
the length of stating that although a question of law could arise when the 
Appellate Tribunal was disposing of a case in conformity with the decision of 
the High Court under s. 66(5), there was no provision for any reference to 
the High Court in such a case. The suggestion was that there was a hiatus 
in the Act. and it must so remain. In my judgment these arguments are not 
substantial. An appeal under s. 33 may have been dismissed, for instance, on 
some preliminary point of non-maintainability and questions of law may arise 
after the decision of the High Court on a reference under s. 66 that the appeal 
was maintainable. Moreover questions of law could also arise, as I have already 
pointed out in the earlier part of my judgment, when the Tribunal has to dis- 
pose of the case after a decision of the High Court in respect of any question 
of law. But these considerations apart, the way I reađ: ss. 33 and 66 is that 
when the Tribunal disposes of a case conformably with the decision of the 
High Court, it exercises powers not merely under s. 66(9) but also powers 
under s. 33(4). Therefore, I find no difficulty in accepting the contention 
pressed on behalf of the petitioners that the order passed by the Tribunal in 
this case must be held to have been made under s. 33(4) read with s. 66(5), 
and if the order is to be regarded as made under these sections, s. 66(1) must 
come into operation as the provisions of that sub-section would be applicable 
to the order. 

Then again there is another aspect of the matter which to my mind strongly 
supports the view that the order in question must be regarded as having been 
made under s. 33(4). Section 33(6) lays down: . 

“Save as provided in section 66, orders passed by the Appellate Tribumal on appeal 
shall be final.” 
Therefore, there is engrafted a clear proviso to the general rule about finality of 
orders so passed on appeal with the effect that orders passed by the Appellate 
Tribunal on appeal are not final in cases where questions of law arising therefrom 
are‘ made the subject-matter of a reference to the High Court. Sections 33 and 66 
must in this connection be read'togéther;'and so reading them it seems clear to me 
that when the decisio& of the High Court‘answérs: any questions of law at variance 
with. the view taken on that question’ by ‘the Appellate Tribunal or on a point of 
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law not considered by it, the Appellate Tribunal has to dispose of the case in con- 
formity with the -decision of the High Court, and in doing so it continues to 
hear the same appeal under s. 33 in the light of that decision. Perhaps the 
better view would be that there is a re-hearing of the appeal by the Appellate 
Tribunal in the light of the decision of the High Court. Of course this con- 
tinued hearing or re-hearing of the appeal is confined to that part of it which is 
affected by the decision of the High Court. There is to my mind no doubt that 
the Appellate Tribunal in such a case continues to have all powers conferred 
on it by s. 38 and would be entitled to exercise all those powers. In my. judg- 
ment it would be erroneous to say that in such a case it only purports to act 
under s. 66(9) and no other provision of the Act. There is no warrant for 
any such cramped and unduly narrow construction being put on the provisions 
of s. 66(1) and s. 66(5) of the Act, or on the provisions of s. 33(4) of the 
Act.. There is no finality about the first: order made by the Appellate Tribunal 
in a case where the matter is taken to the High Court and a case of a decision 
of the Appellate Tribunal in conformity with the decision of the High Court 
is within the scope and ambit of s. 66 (1) of the Act. 

This is, therefore, not a casus omissus. Of course a case not provided for 
by a statute is not to be dealt with merely because there seems no good 
reason why it should have been omitted and the omission appears clearly 
to be unintentional. As I have already stated, this is not an instance of 
casus omissus, but even if there were some scope for taking the view 
that the Legislature had not clearly expressed its intention, I would have cer- 
tainly considered whether I should follow in this matter the trend of 
_the decisions of the highest tribunals and reach a conclusion that judicial 
interpretation could deal with such cases to avoid an injustice and absurdity 
when the scheme of the Act and particularly the provision under consideration 
points to that intention of the Legislature. In all cases of doubtful signifi- 
cance the meaning to be placed on any particular provision of a statute is 
that which is most consistent with reason, Justice and legal principles, bearing 
in mind the scheme of the Act and also its object. But I need not pursue 
these considerations as I do not find myself faced with any difficulty which at 
times arises from a provision not clearly expressed. The conclusion I have 
reached is that the Appellate Tribunal in rejecting the application of the peti- 
tioners under s. 66(2) on the ground that it was misconceived abjured the 
jurisdiction which it had. 

There is no question here of any writ of certiorari being issued as asked 
for in the petition; nor has learned counsel pressed for that relief. But in my 
judgment it was incumbent on the Appellate Tribunal to decide on the peti- 
tioners’ application dated: July 17, 1954, whether any questions of law arose 
out of its order dated March 17, 1954, and to make a reference to the Higb 
Court under s. 66(1), if, in its opinion, any questions of law did arise out 
of that order. 

A writ in the nature of mandamus will, therefore, issue directing respon- 
dents Nos. 1 to 3 to cancel the order dated September 10, 1954, and to con- 
sider and deal with the application of the petitioners dated July 17, 1954, on 
merits and to decide whether the questions mentioned in that application are 
questions of law arising out of the Appellate Tribunal’s order of March 17, 1954. 

Respondents Nos. 1 and 4 will pay the cost of this petition. 

The Appellate Tribunal appealed. 


Q. N. Joshi, with M. P. Amin, Advocate General, for the appellants. 
N. A. Palkhivala, with B. A. Palkhivala, for the respondents. 


CHAGLA C. J. The question that arises for our consideration in this appeal 
does not seem to have been considered by any Court. Perhaps the reason is— 
go it seems to us—that the answer is very obvious. It apfears that the peti- 
tioner company transferred to a subsidiary company the business of Eros 
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Theatre and Restaurant and the subsidiary company paid Rs. 5,00,000 for good- 
will. An application was made to the Appellate Tribunal under s. 66(1) of the 
Indian Income-tax Act with regard to the assessment of the petitioner company, 
the income-tax authorities having held that in respect of the petitioner com- 
pany’s chargeable accounting period 1943 the Excess Profits Tax Officer was 
not bound to take into consideration the value of the goodwill in computing 
the average capital for the purpose of s, 6(1) of the Excess Profits Tax Act. 
As the Tribunal rejected the application, the petitioner company approached 
the High Court under s. 66(2) and we directed the Tribunal to state a case, 
and the question of law on which we asked the Tribunal to state a case was 
whether in the computation of capital employed in the business of the assessee the 
Tribunal erred in not including the value of the goodwill or any portion thereof. 
We answered this question in favour of the assessee. The Appellate Tribunal 
then passed an order valuing the goodwill of the Eros Theatre and Restaurant at 
Rs, 2,00,000 and the petitioner company applied to the Tribunal under s.\66(Z) 
to refer a question of law which arose out of this decision of the Tribunal. 
The Tribufial- took the view that the application was misconceived and dis- 
missed it. On that the petitioner company presented a petition before Mr. 
Justice Desai for a writ directing the Tribunal to hear this application which 
had been dismissed by the Tribunal. The learned Judge granted the relief 
sought to the petitioners and the income-tax authorities have now come in appeal. 

Mr. Joshi who appears for the income-tax authorities is perfectly right 
when he contends that the power of reference is a limited power conferred upon 
the High Court under s.. 66 and that we should not extend the ambit of that 
power. He is equally right when he contends that a reference only lies under 
s. 66 provided that a question of law arises out of an order passed by the 
Tribunal under sub-s. (4) of s. 33, and his whole attempt has been to satisfy 
us that the second order passed by the Tribunal was not an order passed 
under s. 33(4). His submission is that the powers that the Tribunal exercises 
under s. 33 and under s. 66(5) are separate and distinct powers and they 
should not be confused, and when the High Court disposes of a reference and 
exercises its advisory jurisdiction and gives directions to the Tribunal to give 
effect to its Judgment, it is exercising a function which falls under s. 66(5) and 
not under s. 33(4), and inasmuch as no reference can arise out of an order 
passed by the Tribunal under s. 66(%), the application of the petitioners was 
incompetent. 

Looking to the scheme of the Act, under s. 33 the Appellate Tribunal is 
constituted the appellate authority over the decisions of the Appellate Assis- 
tant Commissioner, and under sub-s. (4) it is provided: 

“The Appellate Tribunal may, after giving both parties to the appeal an opportunity 
of being heard, pass such orders thereon as it thinks fit, and shall communicate any such 
orders to the assessee and to the Commissioner.” 

Sub-section (6) provides: 

“Save as provided in section 66 orders passed by the Appellate Tribunal on appeal 

shall be final.” 
Therefore, it is clear that except in cases which may go up to the High Court 
on a reference, the decision of the Appellate Tribunal under s. 33 is final. 
But where a reference does go up to the High Court, no finality attaches to 
the decision. of:the Appellate Tribunal: because by reason of the decision of 
the High. Court the decision given by the Appellate Tribunal is liable to be 
reopened and it will be the duty of the Appellate Tribunal to give effect to 
whatever decision the’ High Court gives. When we turn to s. 66, sub-s. (5) 
provides: 

“The High Court upon the hearing of any such case shall decide the questions of law 
raised thereby and shall deliver its judgment thereon containing the grounds on which 
such decision is founded and shall send a copy of such judgment under the seal of the 
Court and the signature of the Registrar to the Appellate Tribunal which shall pass such 
orders as are necessary to dispose of the case conformably to such judgment.” 


266 THE BOMBAY LAW REPORTER [VOL. LYI. 


Mr. Joshi has laid great emphasis on the expression used in this sub-section 
that the Appellate Tribunal has to dispose of the case and he says that the 
Legislature does not provide that the Appellate Tribunal has to dispose of 
the appeal which has already been disposed of under s. 33. It is clear that 
the expression ‘‘case’’ used in the latter part of sub-s. (5) has not the same 
connotation as the expression used in the earlier part of that sub-section. The 
case that the High Court hears is the case stated to it under s. 66 by the 
Tribunal. The case that the Appellate Tribunal has to dispose of is the mat- 
ter before it or the appeal which has lost its finality by reason of s. 33(6). 
Therefore, reading s. 33(6) and s. 66(5) together, the scheme is fairly clear 
that when a reference is made to the High Court either under s. 66(1) or 
s. 66(¢), the decision of the Appellate Tribunal cannot be looked upon as final; 
in other words, the appeal is not finally disposed of. It is only when the 
High Court decides the case, exercises its advisory jurisdiction, and gives 
directions to the Tribunal on questions of law, and the Tribunal reconsiders 
the matter and decides it, that the appeal is finally disposed of. In, one sense, 
as the learned Judge rightly points out, it may be said that on the High Court 
giving its decision there is a continuation of the appeal under s. 33, in another 
sense it may be said that there is a rehearing of the appeal by the Appellate 
Tribunal, but it is clear that what the Appellate Tribunal is doing after the 
High Court has heard a case is to exercise its appellate powers under s. 33. 
Any other construction which might be put upon s. 66(5) will lead to absur- 
dities. For instance, under s. 33 (4) an obligation is cast upon the Appellate 
Tribunal to hear both the parties and to communicate any order that it has 
passed to the assessee and to the Commissioner. Is it suggested that when the 
Appellate Tribunal disposes of the matter after the reference has been heard 
by the High Court, the obligation cast upon it under s. 33(4) does not 
attach to the further hearing contemplated by s. 66(5)? Take this very case 
where pursuant to the directions of the High Court the Tribunal had to value 
the goodwill and it put a value of Rs. 2,00,000 upon the goodwill. Can it be 
seriously suggested that in computing the value of the goodwill the Appellate 
Tribunal was under no obligation to give an opportunity to both the parties 
to be heard? It is clear therefore that the appeal has not been finally disposed 
of whenever there is a reference to the High Court. The shape that the appeal 
would ultimately take and the decision that the Appellate Tribunal would 
ultimately give would entirely depend upon the view taken by the High Court. 
The High Court may accept the view of the law taken by the Tribunal, in 
which case the decision of the Appellate Tribunal would stand. The High 
Court may reverse the decision of the Appellate Tribunal on a question of 
Jaw, in which case the appeal would have to be disposed of in accordance with 
the opinion of the High Court. Therefore, in alf cases where s. 66 comes into 
play the final decision in appeal has only to be given by the Appellate Tribunal 
after the reference has been made and that decision can only be given under 
s. 83(4). It would indeed be curious that if questions of law were to arise 
when the Appellate Tribunal was giving effect to the directions of the High 
Court that those questions of law could not be referred to the High Court and 
that the Appellate Tribunal would only be subject to the control of the High 
Court up to a particular stage of the appeal and that control would disappear 
as soon as the reference was disposed of. We wish to make it clear that the 
questions of law which can be agitated in what we might for convenience des- 
cribe as the second reference, could only be those questions which do not arise 
out of the first order passed by the Appellate Tribunal and which have not 
been considered by the Appellate Tribunal in its first order. If a question has 
been considered and no reference is sought, then it is not open to the assessee 
or the Commissioner to seek a reference at a subsequent stage because that 
reference would be barred. But if in giving effect to the decision of the High 
Court, the Tribunal passes an order out of which a question of law arises, 
which question never arose out of the first order, then there is no reason why 
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the assessee or the Commissioner should not have the right of coming to the 
High Court under s. 66(1) or s. 66(2). 


In our opinion, the learned Judge below was right in the view that he 
took. The result is that the appeal fails and must be dismissed with costs. 


Appeal dismissed. 


Attorney for appellants: N. K. Petigara. 
Attorneys for respondents: Gagrat & Co. 


Before the Hon'ble Mr. M. C. Chagla, Chief Justice, and Mr. Justice Tendolkar. 


GIRDHARLAL B. BHATIA v. MANGHARAM JEEWANDAS.* 


Displaced Persons (Debts Adjustment) Act (LXX of 1951), Secs. 3, 9, 5, 22—Indian Part- 
nership Act (IX of 1932), Sec. 25—Suit by plaintiff on promissory notes against two 
partners constituting firm—Suit against one partner, a displaced person, stayed on his 
making application to Tribunal set wp under Act LXX of 1951, for adjustment of his 
debts—Whether plaintiff entitled to recover entire debt from remaining non-displaced 
partner, 

A suit on promissory notes, filed by the plaintiff against two partners who constitut- 
ed a firm, was stayed against one of the partners, who was a displaced person, as he 
had applied to the Tribunal set up under the Displaced Persons (Debts Adjustment) 
Act, 1951, for adjustment of his debts. The suit was continued against the remaining 
partner who was a non-displaced person, On the question as to the liability of the 

= non-displaced partner with regard to the debt for which he was liable jointly and 
severally with the displaced partner:— 

Held, that the plaintiff had the right to recover the debt in full from the non-dis- 
placed partner. 


Girdharlal and Chetanram (defendants Nos. 1 and 2) carried on business 
in the name and style of Messrs. Hirdaram Bahrumal Bros. at Quetta and 
Sukkur. On July 23, 1947, defendant No. 1 on behalf of the firm passed ten 
promissory notes for Rs. 10,000 each in favour of different persons. These 
persons negotiated these promissory notes by endorsement in Bombay in favour 
of one Mangharam (plaintiff). On July 21, 1950, the plaintiff filed a summary 
suit against the defendants on the promissory notes. Defendant No. 2 who 
was a displaced person, on December 19, 1952, applied to the Tribunal set up 
at Jodhpur for the adjustment of his debts. The suit against defendant No. 2 
was stayed in the High Court. The suit, however, proceeded against defendant 
No. 1, who was not a displaced person, and he contended that with regard to him 
the suit should be stayed till the Debt Adjustment Tribunal had disposed of the 
application made by defendant No. 2. Desai J. rejected this contention and he 
passed a decree for Rs. 1,00,000 plus interest thereon in favour of the plaintiff, 
delivering the folowing judgment on January 12/18, 1955 :— 

Drsat J. The plaintiff sues to recover a sum of Rs. 1,00,000 from the defen- 
dants, who were carrying on business on a very large scale as partners in the 
firm name and style of Hirdhram Bahrumal & Bros. at Quetta and Sukkur. 
On July 23, 1947, defendant No. 1 on behalf of the firm passed ten promissory 
notes for Rs. 10,000 each in favour of different persons. The promissory notes 
were negotiated by endorsements in favour of the plaintiff who claims the 
amount of the ten promissory notes with interest at 6 per cent. from July 23, 
1947, that being the date on which the promissory notes were executed. The 
suit was filed in July 1950. 

A written statement was filed on behalf of both the defendants denying 
their liability. This was prior. to the Displaced Persons Debt Adjustment 
Act, 1951, which came into effect in this State on December 20, 1951. It appears 
that defendant No. 2 thereafter filed an application to the Tribunal set up 
‘under that Act at Jodhpur for adjustment and settlement of his debts includ- 


* Decided, October 7, 1955. O.C.J. Appeal No. 15 of 1955: Suit No. 1006 of 1950. 


268 THE BOMBAY LAW REPORTER [ VoL. LVIII 


ing the debt in this suit. The Tribunal addressed a requisition to this Court 
by its letter dated March 26, 1953, requesting this Court to transfer the pro- 
ceedings in the suit against defendant No. 2 to the Tribunal. The letter of 
request was placed by the Prothonotary before my brother Tendolkar J. who 
on February 12, 1954, passed the following order :— 

“Proceedings against defendant No. 2 stayed. Papers and proceedings to be sent to 
the Tribunal at Jodhpur. Plaintiff to be at liberty to have certified copies of proceedings 
made before they are sent in order that they may be retained in this Court for the purpose 
of enabling him to proceed against defendant No. 1 in this Court if he is so advised. Certi- 
fied copies to be obtained not later than 14 days.” 


These directions were carried out. 


When the suit reached hearing before me to-day Mr. Abichandani, learned 
a for defendant No. 1, raised a number of issues, one of which is as 
ollows: 

“Whether this Court can proceed with the suit against defendant No. 1 at this stage 
while defendant No. 2’s application under the Displaced Persons Debts Adj@stment Act, 
1951, is pending before the Tribunal at Jodhpur and till the disposal by the Tribunal of 
the said application and apportionment by the Tribunal of the joint debt under s. 22 of 
the D.P.D.A. Act, 1951.” 


Mr. Abichandani’s argument proceeded in this way. It was said that there 
Was an express provision in the Act relating to apportionment of joint debts 
and that the effect of that section, read as a whole, and particularly of cl. (d) 
of that section, was that it was incumbent on the Tribunal constituted under 
the Act to apportion the joint debt, when one joint debtor was a displaced perso 
and the other joint debtor was not. It was argued that the clear meaning and 
intent of the Legislature was that in case of a joint debt when such apportionment 
was made between a debtor who was a displaced person and the other debtor who 
was not, the right of the creditor to enforce the liability against the joint debtor 
who was not a displaced person was controlled by the latter part of the section. 
The argument, presented with ability and ingenuity, was that ‘‘such debt” in 
this sub-section in respect of which the words remedy of the creditor was 
left open can only mean the apportioned part of the debt and not the whole 
amount of the debt It was said that this provision relating to apportionment 
affected a non-displaced person if he was a joint debtor with a displaced person. 
Therefore, said learned counsel, the right of the creditor in respect of the debt 
jointly owned to him by two persons who were otherwise jointly and severally 
liable to him should also be affected by this sub-section inasmuch as his right 
to proceed against the non-displaced person would be controlled by the provi- 
sions of this sub-section. What makes the point arguable is the language 
of the sub-section. But the sub-section read in its entire context does not 
lead to any such strange result. 


A promisee under a promissory note executed by a firm is entitled to treat 
all the partners of that firm as persons jointly and severally liable under that 
promissory note. That clearly follows from s. 25 of the Partnership Act. The 
question that arises for my determination is whether the right of a promises 
to proceed against persons who are both jointly and severally liable to him 
under a promissory note can be said to have been covered by any provisions 
contained in this emergency legislation. The whole purpose of the Act is to 
assist and give protection and relief to displaced persons. It is certainly not 
the purpose and object of this enactment to give any relief or protection or 
immunity to a debtor who is not a displaced person. The benefit of the Act 
is not for a non-displaced person whose liability under the general law, in 
my judgment, remains unaffected by the provisions of this Act. So far as a 
non-displaced person is concerned it is always open to the creditor to say that he 
is not coneerned in any way with the effect of the provisions of the Act on a 
joint debtor who was not a displaced person. ý 


It is to be noted that s.22 does not seek to affect any substantive obliga- 
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tions of-the joint debtors of whom one may be a displaced person and another 
not, but it is only for the purposes of the Act that the apportionment mentioned 
in s. 22(d) has to be made. The purposes of the Act principally being the 
adjustment: and settlement of debts due by the displaced persons and the re- 
covery of certain debts due to them, other matters that come within the ambit 
of the Act are only matters connected with those matters or incidental to 
them. Therefore, it is difficult to take the view that the effect of s. 22(d) is to 
reduce the liability of a person who is not a displaced person simply because 
the debt was owed by him jointly and severally with another person who 
happens to be a displaced person. Mr. Abichandani relied strongly on s. 3 of 
the Act and urged that the provisions of the Act were given overriding effect 
by the Legislature and that the several liability of a non-displaced person under 
a promissory note would also be affected by the provisions of this Act. J am 
unable to give any such wide effect to an enactment the purposes of which I 
have already mentioned. 

Another argument urged by Mr. Abichandani in support of his contention 
based on the scope and effect of s. 22(d) was that under s. 5(2)(%) of the 
Act, the schedule which has to accompany an application by a displaced person 
must contain full particulars of the applicant’s debts, whether owed jointly 
or individually, as also the names and addresses of his creditors and joint 
debtors, if any. Learned counsel also relied on s. 5(3) to show that in such 
a case both the creditors and joint debtors (who may be non-displaced persons) 
had to be deseribed as ‘‘respondents’’ to that application. The matters con- 
tained in s. 5 are to my mind simply procedural and cannot affect substantive 
rights. 

The only cases in which the rights of a creditor against a displaced person 
can be affected under the Act are those cases which fall within the scope 
of the Act and relate to adjustment of the debts of displaced persons only. 
The mere fact that the debt was owed by the displaced person jointly with 
another who is not a displaced person is no reason for applying the provi- 
sions of the Act to the case of a non-displaced person. His rights quod the 
displaced persons would be affected by the Act because that is bound to 
happen in the case of every creditor who is a creditor of a displaced person; but 
his liability to others cannot be affected by any provisions of the Act. The 
apportioning envisaged in s. 22 would certainly affect his rights against the 
displaced debtor. Normally in the case of a joint and several debt the debtor 
against whom a decree for the whole amount is passed would be entitled to 
claim contribution against his co-debtor. In case of joint-debtors this right 
of contribution would be affected if one of the joint debtors happens to be 
a displaced person because in such a case there would be apportionment bet- 
ween the joint debtors as allowed under s. 22 (5). But it is extremely difficult 
for me to see how that apportionment which is purely a matter inter se the 
joint debtors can in any manner affect the rights of the creditor to proceed 
for the whole amount of debt payable jointly and severally against the non- 
displaced debtor. For all these reasons the issue raised by Mr. Abhichandani 
must be decided against defendant No. 1. 


Defendant No. 1 appealed. 


Abhichandam, for the appellant. 
K. T. Desai, with Motwani, for the respondent. 


CHAGLA C.J. A rather interesting question arises in this appeal as to the 
liability of a non-displaced person with regard to a debt for which he is 
Hable jointly and severally with a displaced person. 

The two defendants to the suit, from which this appeal arises, carried on 
business in the name and style of Hirdaram Bahrumal Bros. at Quetta and 
Sukkur and they passed ten promissory notes for Rs. 10,000 each in favour 
of various persons and those persons endorsed the promissory notes in favour 
of the plaintiff and the plaintiff filed a summary suit on these ten promissory 
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notes. Defendant No. 2, who is a displaced person, applied to the Tribunal 
set up at Jodhpur for the adjustment of debts of displaced persons, for the 
adjustment of his debts, and the suit with regard to him was stayed in this 
Court. When the suit came on for hearing as against defendant No. 1, who 
as Just pointed out is not a displaced person, he raised a contention that even 
with regard to him the suit should be stayed till the Debt Adjustment Tribunal 
had disposed of the application made by defendant No. 2. That contention 
was rejected by the learned Judge Mr. Justice Desai and he passed a decree 
in favour of the plaintiff, and defendant No. 1 has come in appeal. 


It is not disputed that under general law the liability of defendants Nos. 
l and 2 is joint and several and that the plaintiff could have enforced his 
hability either against defendant No. 1 or defendant No. 2 or against both. 
But what is urged is that by reason of the provisions of the Displaced Persons 
(Debts Adjustment) Act (Act LXX of 1951) this principle of general law 
has been abrogated, and attention is drawn to s. 3 which is an overriding sec- 
tion, and it provides: 

“Save as otherwise expressly provided in this Act, the provisions of this Act and of 
the rules and orders made thereunder shall have effect notwithstanding anything incon- 
sistent therewith contained in any other law for the time being in force, or in any decree 
or order of a Court, or in any contract between the parties.” 


What is urged is that by reason of the provisions of this section, s. 25 of the 
Partnership Act, which provides that every partner is liable, jointly with all 
the other partners and also severally, for all acts of the firm done while he 
is a partner, is abrogated. It is perfectly true that if we find anything in 
the provisions of the Displaced Persons (Debts Adjustment) Act which is 
inconsistent with any other law for the time being in force, to the extent of 
that inconsistency the provisions in the Displaced Persons (Debts Adjustment) 
Act must prevail. But our attention must be drawn to some inconsistency in 
the Displaced Persons (Debts Adjustment) Act and we asked Mr. Abhichandani 
to point out any provision in this Act which would lead us to the conclusion 
that the provisions of s. 25 of the Partnership Act have been abrogated, and 
that when there is a partner who is a displaced person the liability of the non- 
displaced partner is not joint and several. The answer given by Mr. Abhi- 
chandani is that looking to the scheme of the Act that position arises. 


It is never very safe to talk generally and vaguely about the scheme of an Act. 
One must look to the specific provisions of the Act when one is being asked to 
abrogate a principle established under the ordinary law of the land, and even 
if one were to look at the scheme of the Displaced Persons (Debts Adjustment) 
Act, the scheme is clear from the preamble and the scheme and the object is that 
the Act has been put on the statute book for the adjustment and settlement of 
debts due by displaced persons. It is an Act for the relief of displaced persons 
and not for the relief of non-displaced persons. It is an Act to absolve a dis- 
placed person from his Jiability either in whole or in part. It is not an Act to 
absolve a non-displaced person of any of his liability. Attention is drawn to s. 9 
of the Act where it is provided that certain persons become respondents to this 
application, and it is said, and rightly said, that by reason of s. 5 where the dis- 
placed person has to set out in his application that debts due by him including 
joint debts, the joint debtor of the displaced person becomes a respondent to the 
application made by the displaced person for the adjustment of his debts, and 
Mr. Abhichandani is quite right when he contends that by reason of s. 5 and s. 9, 
defendant No. 1, his client, beeame a party respondent to the application made by 
defendant No. 2 for the adjustment of his debts. Then reliance is placed on 
s. 22 and that section deals with apportionment of joint debts and the scheme 
is that a displaced person is only liable to pay a portion of a joint debt which 
he owes himself with another person, and even after the apportionment has been 
made, according to the rules laid down in s. 22 be is liable to pay not the 
whole of the apportioned debt but only such portion therce8f as has been ulti- 
mately adjusted according to the provisions of the Act. Therefore, consider- 
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able relief is given to a displaced person when he is jointly and severally liable 
with a non-displaced person, and the relief is that the general law which makes 
him liable concurrently with his joint debtor is abrogated to the extent that 
his liability is reduced as just mentioned. But what we are concerned with is 
not the liability of the displaced person but the liability of the non-displaced 
person, and for that purpose Mr. Abhichandani relies on cl. (d) of s. 22 and 
that clause provides: 

“(d) if one joint debtor is a displaced person and another is not, the sum apportion- 

ed to the non-displaced person shall not be deemed to be a debt within the meaning of 
this Act and the creditor may in respect of such debt seek any remedy open to him in a 
civil court or otherwise.” 
Mr. Abhichandani wants us to read this provision to mean that when the appor- 
tionment takes place the right of the creditor to proceed against the non-dis- 
placed, person who is a joint debtor is limited to the amount apportioned and 
coming to his share. If Mr. Abhichandani was right, it would indeed be a 
very startling conclusion to come to that the Displaced Persons (Debts Adjust- 
ment) Acteshould have absolved a non-displaced person from his liability in 
respect of a joint and several debt. But it is clear that the language of cl. (d) 
of s. 22 does not lead to any such conclusion. Section 22 having dealt with 
apportionment of a joint debt between a displaced person and a non-displaced 
person, had specifically to provide that to the extent that a certain sum is 
apportioned to a non-displaced person that sum shall not be looked upon as 
a debt within the meaning of the Act, in other words, that debt cannot be 
adjusted, and for caution’s sake the Legislature went on to say that to the 
extent that the sum was apportioned to the non-displaced person the creditor’s 
remedy against him remained unaffected. That does not mean that the credi- 
tor’s remedy against the non-displaced person with regard to the sum appor- 
tioned to the displaced person was in any way affected by this provision and 
that the plaintiff in this case had nof the right to recover the whole sum of 
Rs. 1,00,000 from defendant No. 1. Defendant No. 2 being a displaced person 
was given the right firstly to have this debt apportioned and to the extent of 
the apportionment and the adjustment the plaintiff’s right against defendant 
No. 2 was cut down. But to the extent that the plaintiff had the right to go 
against defendant No. 1 who is a non-displaced persan and to recover the debt 
in full from him, that right was not only not affected by s. 22 but s. 22 does 
not even deal with that right. 

{t is strenuously urged by Mr. Abhichandani that if we took this view we 
would be seriously prejudicing the rights of the displaced person. It is our 
concern and indeed our duty, when a displaced person is before us. to see 
that the Act is construed in a manner which will be beneficial to him. But 
this strange solicitude on the part of a non-displaced person for the interest of 
a displaced person is rather suspicious. Mr. Abhichandani’s client really 
vicariously wants the benefit from the misfortunes of defendant No. 2, and 
the argument put forward by Mr. Abhichandani is this that if a decree were to 
be‘ passed in this Court against defendant No. 1 for the full amount, as indeed 
it has been passed, he would have a right of contribution against defendant 
No.. 2, and inasmuch as'that debt could not be adjusted, the displaced person 
would be prejudiced, and: although his share was apportioned yet in a suit 
for contribution he may be liable to pay more than the share apportioned to 
him. We.are not concerned in this appeal with the consequences that might 
ensue by reason of a decree being passed against a non-displaced person. We 
do not know what answer the displaced person may have if defendant No. 1, 
notwithstanding his sympathy for the displaced person, should choose to file 
a suit against him for contribution, and it would be idle to speculate as to 
whether the Displaced Persons (Debts Adjustment) Act has or has not pro- 
vided for this particular case of hardship against a displaced person. 

A point was also sought to be made by Mr. Abhichandani that the Tribunal 
under the Displaced? Persons (Debts Adjustment) Act may come to the deci- 
sion that no debt was due on these promissory notes and the Court here may 
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come to a contrary conclusion. But there is nothing in the Displaced Persons 
(Debts Adjustment) Act which binds civil Courts in guits against non-displaced 
persons in respect of decisions given by the Tribunal in adjusting the debts 
of displaced persons. It is desirable to prevent inconsistency and conflicting 
decisions between two different Tribunals in the country, but if such an incon- 
sistency is unavoidable, the Court must face it, but certainly should not avoid 
an inconsistency at the cost of the vested rights of the ereditor to enforce his 
debt against a non-displaced person. 

In our opinion the learned Judge was right in the conclusion he came to. 
The result is that the appeal fails and must be dismissed with costs. 

Liberty to the respondent’s attorneys to withdraw the sum of Rs. 500 
deposited in Court and appropriate the same in part satisfaction of the costs 
herein. 

Appeal dismissed. 

Attorneys for appellant: Gandhy & Co. 

Attorneys for respondent: Ambubhat & Diwanji. 





Before the Hon’ble Mr. M. C. Chagla, Chief Justice, and Mr. Justice Tendolkar. 


KANTILAL AMARCHAND SHAH v. ITMADI HASSANALI 
JEEWABHOY.* 


Bombay High Court Rules (O.S.), 1950, Rules 068, 586¢—Costs between attorney and client 
—Letter of authority taken by attorney from client for incurring unusual costs— 
General principles governing the taking of such letters of authority—Whether client 
authorising solicitor to give unusual brief fees to counsel can be held to have autho- 
rised unusual refresher fees—Solicitor whether can take authority from client to 
engage as many counsel as he thinks fit—Practice of delivering blank briefs to counsel 
whether permissible. 


A responsible attorney, unless it is absolutely necessary, should not incur unusual 
costs in conducting his client’s litigation. But if he has to incur unusual costs, r. 568 of 
the Rules of the High Court of Bombay, 1950, requires that the letter of authority 
which he takes from his client must be clear and precise and must set out in proper 
detail what are the unusual costs which he is ‘asking his client to incur in this behalf. 
The attorney must tell the client of the unusual costs and also roughly what amount 
he would be involved in if these costs are to be incurred. 

A client cannot be held to have authorised unusual refresher fees merely because 
he authorised the solicitor to give unusual brief fees to counsel. If the solicitor wants 
to give to counsel refresher fees which may not be allowed on taxation, he must get 
from his client an express authority dealing with refreshers. Such refreshers cannot 
be covered by a general expression that the solicitor was authorised to engage counsel 
for the conduct of the suit. 

It is absolutely improper on the part of the solicitor to take from his client so wide 
an authority as to permit him to engage as many counsel as he thinks proper. A 
client must be explained, he must be told, that it is not necessary for him to brief 
more than two counsel. The practice of the High Court only compels him to engage 
two counsel. The solicitor must tell him why he needs more than two counsel, and 
if he needs more than two counsel, he must tell his client how many more he would 


require. 


*Decided, October 13, 1955. O.C.J. Appeal 
No. 29 of 1955: Suit No. 1025 of 1948. 

t The relevant rule runs thus: 

“586. What refreshers are allowable where 
hearing extends over more than one day.— 
If the hearing of a suit or appeal or other matter 
heard in Court shall extend over more than 
one day and shall occupy either on the first 
day only or partly on the first and partly on a 
subsequent day or days more than five hours 
without being concluded, the Taxing Master 
may allow on the expiration of the first five 


hours such a refresher as he may think proper, 
not exceeding 10 gold mohurs to the leading 
counsel and eight tothe second (if two counsel 
are engaged) and a further refresher after the 
expiration of each subsequent five hours while 
the suit or appeal or such other matter heard 
in Court continues at hearing: Provided 
that in cases of extra difficulty and importance 
it shall be in the power of the Taxing Master 
to allow a higher refresher than those mentioned 
above for every clear Hay subsequent to that 
on which the five hours shal] have expired.” 


a 
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It is the duty of the solicitor to assess the work that counsel has to do in a parti- 
cular case. It is also his duty: to. assess what are the reasonable and proper fees that 
counsel should charge for a particular brief, and having assessed that he should mark 
the fees on the brief. But it is entirely contrary to the traditions of the Bar and of 
the solicitors’ profession to make it a matter of course to deliver blank briefs. There 
may be cases when the matter may be so heavy and so complicated that it would be 
difficult to say what would be the proper fees, and a solicitor may trust counsel after 
looking into the brief to mark proper fees which he thinks the work requires. But 
these are unusual cases, and even in these cases the counsel should mark briefs before 
the case starts. 

A suit was filed by certain members of the Shia Imami Ismaili Muslim com- 
munity against trustees of the Diamond Jubilee Trust which had come into 
being out of funds collected by the community in celebration of the Diamond 
Jubilee of H. H. the Aga Khan. The trustees had deposited the fund which 
amounted to about 24 lacs in the Associated Banking Corporation Ltd., which 
subsequently went into liquidation. The suit was filed inter alta to recover 
this amowst from the trustees jointly and severally on the ground that it was 
through their negligence and want of proper care as prudent men that the 
whole amount had become irrecoverable. The defences of all the trustees were 
common, and in addition to these defences, one of the trustees, Itmadi Hassanali 
Jeewabhoy (respondent), took up the defence that he had written to the trustees 
on January 18, 1947, not to keep the trust funds in the Associated Banking 
Corporation but to put the funds in some other banks. This was the only 
special plea set up by the respondent and the brunt of the defence was borne 
by the majority of the trustees. One Kantilal Amarchand Shah (appellant), 
who acted as the attorney of the respondent, on January 17, 1952, delivered 
the briefs to two counsel, H. H. Dalal and his junior S. A. Desai. The appellant 
also briefed a third counsel, Sanghavi. When the briefs were delivered no fees 
were marked on the briefs. The case reached hearing on January 23, 1952, and 
on that date the appellant obtained from the respondent a letter of authority 
which was to the following effect ::— 

“In this suit I authorise you to engage as many counsel as you think necessary for 
the conduct of the above suit and to pay them their proper fees which are required by 
them though they may not be otherwise allowed on taxation. We also hereby authorise 
you to take opinion of the counsel and to engage counsel at the hearing of the suit or 
any application including the Chamber Summons Notice etc. and agree to pay for the 
same.” 

The hearing went on for seventy hours, H. H. Dalal was paid 40 G.Ms. 
for brief fees and 38 G.Ms. for each of the 13 refreshers, S. A. Desai was paid 
388 G.Ms. for brief fees and 36 G.Ms. for each of the refreshers and Shanghavi 
was paid 14 G.Ms. for brief fees and 13 G.Ms. for each refresher. 

On June 8, 1953, the appellant lodged his client’s bill of costs to be taxed 
between attorney and client. Several items in the bill were challenged by 
the respondent and after hearing both the parties the taxation was concluded 
on October 18, 1954. The Taxing Master allowed the brief fees of 40 G.Ms. 
and 88 G.Ms. paid to H. H. Dalal and S. A. Desai and reduced their refresher 
fees to 22 G.Ms. and 20 G.Ms. The fees paid to Shanghavi were allowed as 
charged in the bill. Both the parties applied for review and carried in objec- 
tions. After the matter had proceeded for some time the parties came to a 
settlement on all the objected items of the bill excepting on the question of fees 
for refreshers paid to H. H. Dalal and S. A. Desai. The Taxing Master dismissed 
the application for review. 

The appellant took out a Chamber Summons for setting aside the Judgment 
of the Taxing Master. Desai J. dismissed the Chamber Summons on February 
28, 1955. 


The appellant Kantilal appealed. 
The appellant in Serson. 


M. P. Laud, for the. respondent. 
L. R.—18. 
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Cuaaua C.J. Although this appeal raises a very short question of construc- 
tion as to the authority to be obtained by an attorney under r. 568, it also raises 
a very important question with regard to the duties and responsibilities of 
attorneys and also the duties and responsibilities of counsel. 

A suit was filed, being suit No. 1925 of 1948, by two members of Shia Ismaili 
community against 14 trustees appointed for the management of His Highness 
the Aga Khan Diamond Jubilee Trust. The suit was for the removal of the 
trustees on the ground that they had mismanaged the trust fund which amounted 
to Rs. 24,00,000, and the main charge against the trustees was that they had 
allowed this amount to remain deposited in a bank called the Associated Bank- 
ing Corporation Limited, which was ultimately wound up. Defendant No. 14, 
the respondent, was one of the trustees and the appellant, Mr. Kantilal, acted 
as his attorney. The defences of all the trustees were common and the brunt 
of the defence was borne by defendants Nos. 1 to 11 who were the leading trustees 
and leading members of the community. The only defence which defendant 
No. 14 took up, which was not common to the other defendants, was that he 
wrote to the trustees at a particular point of time and told them mot to keep 
the moneys in the Associated Banking Corporation but to remove the moneys 
and keep them in different banks. On January 17, 1952, Mr. Kantilal delivered 
the briefs to Mr. H. H. Dalal and his junior Mr. S. A. Desai. Both were 
blank briefs and Mr. Kantilal’s case is that in December 1951 he and his client 
had agreed that he would brief these two counsel, that they would charge 60 
G. Ms. and 58 G.Ms, respectively and that his client agreed to his briefing these 
two counsel. 

We would like to make some observations on the delivering of blank briefs 
to counsel. It is the duty of the solicitor to assess the work that counsel has to 
do in a particular case. It is also his duty to assess what are the reasonable 
and proper fees that counsel should charge for a particular brief, and having 
assessed that he should mark the fees on the brief. It is then for the counsel 
either to accept that brief on seeing what work the brief would involve or to 
reject it. But it is entirely contrary to the traditions of the Bar and of the 
solicitors’ profession to make it a matter of course to deliver blank briefs with 
the possibility of unlimited abuse. We readily grant that there may be cases 
when the matter may be so heavy and so complicated that it would be difficult 
to say what would be the proper fees, and a solicitor may trust counsel after 
looking into the brief to mark proper fees which he thinks the work justifies. 
But these are unusual cases, and even in these cases the counsel should mark 
briefs before the case starts. There are cases where the stake involved is very 
large, where fees are of little consequence and where the solicitor may leave it 
to the sense of duty and fairness of counsel to mark the proper fee. But in 
this case no explanation has been given as to why blank briefs had been offered 
to Mr. Dalal and Mr. Desai when according to Mr. Kantilal himself he had 
told his client in December 1951 that the fees that would be charged by Mr. ` 
Dalal and Mr. Desai would be 60 G.Ms. and 58 G.Ms. We do not understand 
why in the first place the solicitor tendered blank briefs to counsel and in the . 
second place why counsel accepted blank briefs. There again Mr. Kantilal 
says that both Mr. Dalal and Mr. Desai were told that they would be paid 
60 G.Ms. and 58 G.Ms. respectively and there was no dispute as to the fees 
that they would charge. Mr. Kantilal also did something unusual in this case, 
and that was to brief a third counsel Mr. Shanghavi. Mr. Shanghavi had been 
enrolled only three months at the Bar when this third brief was given to him. 
Mr. Kantilal’s explanation in his evidence is that he gave a third brief to 
Mr. Shanghavi with the knowledge and consent of his client, because he thought 
that the case was such that the services of a third counsel were necessary. 

It is with some difficulty that we have been able to retain the system in this 
High Court where two counsel are allowed on taxation, and the reason for allow- 
ing two counsel is that it helps the administration of Justice and Courts are not 
held up because one counsel is absent. But the very reon for briefing two 
counsel is that one or the other must be available to the client. If neither can 
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attend, then the junior must return the brief in good time so that somebody else 
should be briefed in his place. We are surprised and even shocked to learn, so Mr. 
Kantilal tells us, that the -practice has been growing at the-Bar or amongst soli- 
citors even in heavy matters where handsome fees are marked that two counsel are 
not considered enough but third counsel is briefed so that if both are absent the 
third would be available. We can understand a case where a third counsel is neces- 
sary to take notes or to find out authorities, or again when the stake is very large 
and the matter is of the utmost importance or complication or complexity that a 
thiřd counsel may be briefed. We can also understand a case where a retainer 
has been given and the solicitor briefs a third counsel. None of these factors 
are present in this case, and we are not at all satisfied with Mr. Kantilal’s expla- 
nation for his briefing the third counsel, a very junior at the Bar, who had just 
stepped into the profession. Mr. Kantilal’s client had a more interesting expla- 
nation to give as to why a third counsel was briefed, but we discard the explana- 
tion. Even accepting Mr. Kantilal’s testimony to be correct, we do not for a 
moment accept his excuse that this was such a difficult case that a third counsel 
was’ necessary to be briefed. 

Proceeding with the story of the case, as we have pointed out, the briefs were 
delivered on January 17, 1952. The case reached hearing on January 28, 1952, 
and on that date Mr. Kantilal obtained from his client a letter of authority. 
Now, r. 568 of the High Court Rules provides: 

“Where the Attorney has incurred unusual costs on behalf of his client, such costs 
shall not be allowed to him unless the client has expressly instructed the Attorney in 
writing to incur them.” l 
Therefore when an attorney claims costs which would ordinarily be disallowed 
on ‘taxation either between party and party or attorney and client, he would 
only be allowed those costs provided in respect of those costs he has obtained an 
authority from his client which must be in writing. All costs which are not 
allowed as between party and party and attorney and client are unusual costs, 
because the Taxing Master has no authority to tax any costs which go beyond or 
outside the ambit of party and party or attorney and client taxation. The Taxing 
Master has, therefore, to- be satisfied that heavy costs which would not ordinarily 
be allowed on taxation are justified by a written authority obtained by the 
attorney. Inasmuch as the solicitor had marked 60 G.Ms. and 58 G.Ms. to two 
counsel and had briefed a third counsel he realised that he would not be allow- 
ed these costs on taxation unless he obtained a written authority from his client 
and, therefore, on January 23, 1952, he obtained a written authority from his 
client in the following terms: 

“In the above suit I authorise you to engage as many counsel as you think necessary 
for ‘the conduct of the above suit and to pay them their proper fees which are required 
by them though they may not be otherwise allowed on taxation. We also hereby authorise 
you to take opinion of the counsel and to engage counsel at the hearing of the suit or 
any application including the Chamber Summons, Notice, ete., and agree to pay for the 
same.” 

It appears that the case of Mr. Kantilal is that on the following day, i.e. 
on January 24, 1952, Mr. Zaiwalla, the attornney of the plaintiff came to see him 
with his own client and by reason of the intervention of Mr. Zaiwalla he 
was persuaded to prevail upon Mr. Dalal and Mr. Desai to reduce their 
fees from 60 G.M.s and 58 G.M.s to 40 G.M.s and 38 GMs. Therefore he 
agreed to pay these two counsel the fees of 40 G.M.s and 38 G.M.s. The suit 
went on for a fairly long time, there were 70 hours taken for the hearing, and 
Mr. Kantilal paid these two senior counsel 40 G.M.s and 38 G.M.s as brief fees 
and paid as refresher 38 G.M.s and 36 G.M.s. In the bill that Mr. Kantilal 
brought against his client he claimed these fees as proper permissible fees on 
taxation inasmuch as he had paid them to the two counsel. As far as this bill cf 
the solicitor is concerned no question arises in this appeal with regard to the 
fees paid to the third counsel. What Mr. Dastur, the Taxing Master, did was 
that he allowed the bfief fees of 40 G.M.s and 38 G.M.s and reduced the refresher 
from 38 G.M.s and 36 G.M.s to 22 G.M.s and 20 G.M.s. Against this decision 
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Mr. Kantilal went in review before Mr. Vaidya: and on reviewing Mr. Vaidya 
upheld the decision of the Taxing Master. Then Mr. Kantilal took out a Chamber 
Summons before Mr. Justice Desai for setting aside the judgment of the Taxing 
Master. That Chamber Summons was dismissed by Mr. Justice Desai and 
Mr. Kantilal has now come in appeal, and the only question that we have to con- 
sider is the proper construction of the letter of authority which has been set 
out above in the Judgment. 

Before we deal with the letter of authority, we would like to lay down certain 
general principles which should guide the solicitors in taking such letters from 
their clients. It must not be forgotten that a solicitor primarily acts in the 
interest of his client and he is there to protect his interest. If the dual system 
in Bombay has any justification at all, it is this that the solicitors constitute a 
class not only of able and competent lawyers but of responsible lawyers, and 
therefore when an attorney is dealing with a client, who is a layman and very 
often illiterate or semi-literate, it is his duty to point out to his client what are the 
risks in the litigation, what he is likely to get if he succeeds, and what he is 
likely to pay if he fails; and therefore r. 568 requires that the atterney should 
set out in proper detail what are the unusual costs which he is asking his client 
to incur in his behalf. In the first place a responsible attorney, unless it is 
absolutely necessary, should not incur unusual costs, because he knows that these 
costs he can never get from the other side even if his client succeeds. But if he 
has to incur unusual costs, the letter of authority must be clear and precise- The 
attorney must tell the client of the unusual costs and also roughly what amount 
he would be involved in if these costs are to be incurred. 

Looking at the letter of authority from this point of view, in our opinion the 
letter of authority obtained by Mr. Kantilal is not a proper letter of authority 
at all. It does not satisfy any one of the tests we have laid down for a proper 
letter of authority. In the first place it is extra-ordinary that although the briefs 
were tendered on January 17, 1952, and although according to Mr. Kantilal the 
fees were agreed upon and the letter of authority was taken on January 23, 1952, 
it is difficult to understand why the fees which the client had agreed to pay 
according to Mr. Kantilal should not have been mentioned in the letter of autho- 
rity. Mr. Kantilal has given a rather naive explanation that although Mr. Dalal 
and Mr. Desai had agreed to charge 60 G.M.s and 58 G.M.s they might not be 
available and the brief might have to be tendered to some other counsel. 60 G.M.s 
and 58 G.M.s even by the modern standard of the Bar are by no means fees to 
be neglected or ignored, and if the client had authorised Mr. Kantilal not to 
spend more than 60 G.M.s and 58 G.M.s for the payment of counsel’s fees, if 
Mr, Dalal or Mr. Desai were not available, it is difficult to believe that the Bar 
is so poor or rather so rich that no other counsel would have been available to 
accept 60 G.M.s and 58 G.M.s to conduct this wonderful litigation on behalf of 
defendant No. 14. If as Mr. Kantilal says some counsel might have been available 
who might have charged less fees, well, all the better for, the client, and if it had 
turned out that he had to go to some counsel who wanted higher than 60 G.M.s 
or 58 G.M.s, there was no difficulty in getting another letter of authority from 
the client. The explanation given by Mr. Kantilal for not mentioning the fees 
is an explanation which we cannot accept. 

When we turn to the language of the authority, what the client has authorised 
his solicitor to pay his counsel are not unusual or extra-ordinary fees but proper 
fees. Mr. Kantilal’s contention is that under this letter of authority he could 
have marked any fees to counsel and that the fees marked by their very nature 
had to be unusual fees. We find it difficult to equate the expressions ‘‘unusual’’ 
and ‘‘proper’’. ‘‘Proper’’ involves a certain standard by which counsel judges 
his responsibility and his duty, and the solicitor made it quite clear to his client 
that he would only give fees to counsel which under the circumstances of the 
case and looking to the nature of the litigation could be considered proper fees 
and not unreasonable or unusual fees. Therefore, in our opinion, this letter of 
authority was not a letter of authority at all for the marfing of unusual fees to 
counsel. 
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Mr. Kantilal has then relied on the fact that the letter of authority expressly 
states that he was authorised to mark the fees on counsel’s briefs though they may 
not be otherwise allowed on taxation. Now, as is well-known, taxation is of two 
kinds, party and party and attorney and client, and the fee given to a counsel 
may not be allowed party and party and yet may be allowed attorney and client. 
This letter of authority does not make it clear that the solicitor was authorised 
to mark fees which would not be allowed between attorney and client. It can be 
easily understood that a client may agree to pay fees to counsel all of which he 
may not get from the other side, yet he may say ‘‘ You must not mark more fees 
than the Taxing Master might allow as reasonable fees on attorney client basis.’’ 
Therefore to suggest that by using the expression ‘‘which may not be otherwise 
allowed on taxation’’ the attorney got the authority to pay any fees however 
unreasonable, however unusual and even though they may not be allowed on 
attorney client taxation, is to suggest a construction upon this letter of authority 
which its plain and natural language cannot bear. 

The next contention, and which really is the main contention in this appeal, 
is whether this letter of authority permitted the attorney not only to mark higher 
fees on the briefs of counsel. but also it was an authority with regard to the pay- 
ment of refreshers. It is well-settled law in England, and we here on taxation 
follow the English practice, that the refresher fees of counsel stand on an entire- 
ly different footing from the fees marked. Our own r. 586 reproduces the English 
practice because whatever may be the brief-fee, the only fees for refresher which 
the Taxing Master can ordinarily allow are 10 G.M.s and 8 G.M.s. It is only 
when the case is of extra difficulty and importance that it is in the power of the 
Taxing Master to allow a higher refresher, for it does not follow that because the 
brief is marked 40 G.M.s and 38 G.M.s that as a matter of right counsel is entitl- 
ed to refresher which is 38 G.M.s and 36 G.M.s. It is a matter of contract or 
understanding between counsel and solicitor. In any case a client cannot be 
held to have authorised unusual refresher fees merely because he authorised the 
solicitor to give unusual brief fees to counsel. If the solicitor wants to give to 
counsel refresher fees which may not be allowed on taxation, he must get from 
his client an express authority dealing with refreshers. Refreshers cannot be 
covered by a general expression on which Mr. Kantilal has relied that he was 
authorised to engage counsel for the conduct of the suit. Of course the authority 
was to brief counsel for the conduct of the suit and not for any other purpose; 
but that expression clearly does not cover the authority to pay refreshers to 
counsel, and therefore in this particular case on taxation the solicitor was not 
entitled to any refresher fees beyond what could be allowed on taxation in the 
light of r. 586. Therefore, in our opinion, the Taxing Master when he reduced 
the refresher fees from 38 G.M.s and 36 G.M.s to 22 G.M.s and 20 G.M.s he was 
acting within his authority, and in our opinion, if anything, he erred on the 
generous side, because he would have been perfectly justified in allowing even 
less refreshers than what he has allowed on taxation. 

Although there are cross-ojections with regard to refreshers filed by the res- 
pondent, Mr. Laud whe appears for him does not press the cross-objections and 
therefore it is unnecessary for us to consider the matter further. 

There is one more observation which we would like to make with regard to. this 
letter of authority. It is absolutely improper on the part of the solicitor to take 
from his client so wide an authority as to permit him to engage as many counsel 
as he thinks proper. A client must be explained, he must be told, that it is not 
necessary for him to brief more than two counsel. The practice of the High 
Court only compels him to engage two counsel. The solicitor must tell him why 
he needs more than two counsel, and if he needs more than two counsel, he must 
tell his client how many more he would require. In this case Mr. Kantilal took 
authority from his client to brief as many counsel as he liked, and as a matter 
of fact he not only briefed Mr. Sanghavi as third counsel but he tells us that he 
also briefed or took the opinion of Sir Jamshedji Kanga. The letter of authority 
on the face of it shows under what compulsion a litigant finds himself when he 
goes to a solicitor in order to ask him to fight his litigation. Mr. Kantilal’s client, 
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realising the implication of ‘‘as many counsel’’ actually struck off the expres- 
sion, but under persuasion, and Mr. Kantilal says it was very gentle persua- 
sion, of the solicitor, he inserted the words again and initialled the alteration. 
The solicitor should realise that in many ways the client is very helpless. In many 
litigations he is fighting for a very large stake and he is at the mercy of the 
solicitor and is prepared to accept his advice. But that makes the responsibility 
of the solicitor all the greater, and we think, and we want to say it again, that it 
was Improper on the part of Mr. Kantilal to insist upon the client to give an 
authority to brief as many counsel as he liked. His client did not know what 
would be the number of counsel to be briefed, what would be the fees to be paid 
and what would be his ultimate liability. We have now altered the rules govern- 
ing the dual system with the sole object that the costs should be cut down and 
also that a litigant should know what extra costs he will have to pay even after 
he has succeeded in his litigation. Solicitors should try and help to work the 
system in the spirit in which it originated and the spirit in which the rules now 
require it should be worked. The most important feature of the system today 
is that the solicitors should realise that they-should make it perfectly clear to the 
clients what risks they are running in litigating and coming to this Court.and 
taking advantage of the dual system, and all that can be done if this r. 568 is 
properly followed. In our opinion in this particular case r. 568 was not follow- 
ed. We are sorry to say, but we are compelled to say, that Mr. Kantilal should 
not have taken this authority in the language and in the term in which it was 
taken. 

The appeal, therefore, fails and must be dismissed with costs. Cross-objections 
dismissed, No order as to costs of the cross-objectiqns. Liberty to the respon- 
dent’s attorneys to withdraw the sum of Rs. 500 deposited. The respondent 
undertakes that if there is any surplus he will return it. 

Appeal dismissed. 

Attorneys for appellant: Kantilal & Co. 

Attorneys for respondent: M. N. Mankar & Co. 
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Before the Hon'ble Mr. M. C. Chagla, Chief Justice, and Mr. Justice Dirit. 


SHANKARAPPA RAMAPPA SIDALALI v. THE STATE OF BOMBAY.* 


Bombay Village Panchayats Act (Bom. VI of 1933), Secs. 102, 11(1), 99(1), 107(2) t—State 
Government’s power of superseding panchayat whether confined to superseding it for 
its period of normal existence—Whether open to Court to consider validity of opinion 
formed by Collector under s. 99(1) about likelihood of breach of peace—Order validly 
passed by Government under s. 107(2)—Whether Court can call upon Government to 
justify order on merits—Government forming opinion under s. 102(1) that panchayat 
has persistently disobeyed orders under s. 99, whether binding upon Court. 

The power of supersession of a panchayat which the State Government possesses 
under s. 102 of the Bombay Village Panchayats Act, 1933, is confined to superseding the 


*Decided, November 2, 1965. Special Civil (it) EES such panchayat for the period 
Application No. 1743 of 1955. specified the order. 


‘+ The relevant sections run thus :— 

102. (1) If, in the opinion of the State 
Government, a panchayat exceeds or abuses 
its powers, or makes persistent default in the 
performance of the duties imposed on it under 
section 26 or any other law for the time being 
‘in force, or fails to levy a tax under sub-section 
(2) or sub-section (2.4) of section 89, or pial 
tently disobeys any of the orders of the Collector 
or Co oner under section 99, the State 
‘Government may, after cosultation with the 
‘district local board byan order in the Oficial 
Gazetle— 


(i) dissolve such panchayat or, 


(2) When a panchayat is dissolved or 
superseded, all members of the panchayat 
shall, from the date specified in the order, 
vacate their offices as such me 

(3) Whena chayat is dissolved, it shall 
be reconstituted in the manner provided in 
this Act. 

4) If a panchayat is superseded— 

a) All the powers and duties of the pan- 
chayat shall, d the period of superses- 
sion, be exercised an Eon by such person 
or persons as the te Government, may, 
from time to time, appoint in that behalf; and 

(b) all property vested in the panchayat 
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panchayat for the period of its normal existence as provided in s. 11 of the Act. 

What is material for the purpose of s. 99 (1) of the Bombay Village Panchayats Act, 
1933, is whether the Collector formed the opinion about the likelihood of the breach 
of the peace. If the Collector formed that opinion, it is not for the Court to consider 
the validity of that opinion. . 

If an order is passed by the State Government under s. 107(2) of the Bombay 
Village Panchayats Act, 1933, with jurisdiction and within the ambit of that section, 
however erroneous that order may be, the Court cannot call upon the State Govern- 
ment to justify that order on merits. l 

If the State Government has formed the opinion, under s. 102(1) of the Bombay 
Village Panchayats Act, 1933, that a panchayat has persistently disobeyed any of 
the orders of the Collector or Commissioner under s. 99 of the Act, that opinion is 
binding upon the Court. 


Tar Village Panchayat Committee of Sankeshwar, in Hukeri Taluka in Bel- 
gaum district, consisted of fifteen members, of whom Shankarappa and ten 
others (petitioners) were Kannad speaking and Jotiram and three others (oppo- 
nents Nos. 2 to 5) were Marathi speaking members. The record of this Pan- 
chayat used to be kept in Marathi language. On May 15, 1954, the Panchayat 
passed a resolution that the record should be kept in the Kannad language. On 
June 24, 1954, the Collector of Belgaum suspended the execution of this resolu- 
tion, stating in his order as follows :— 

“It is laid down in bye-law 41 of the bye-laws framed by the District Local Board, 
Belgaum, under s. 109 of the Bombay V. P. Act, 1933, that the proceedings of the meeting 
of the panchayat shall be recorded in vernacular or in any language approved by the 
Collector. As the proceedings of the Village Panchayat, Sankeshwar, were till now being 
maintained in Marathi and as it is hanged out [sic] that the majority df the population of 
Sankeshwar is Marathi speaking, the panchayat should not have resolved to change the 
present practice before obtaining prior approval of the Collector to the change. 

From the application of the residents of Sankeshwar it appears that the execution of 
the aforesaid resolution is likely to annoy the public and might lead to a breach of the 
peace. In the interest of public peace it is essential that status quo should be maintained 
for the time being. In exercise of the powers vested under s. 99(1) of the Bombay Village 
Panchayats Act, 1933, I. S. Y. Ranade, LAS. Collector of Belgaum, therefore, hereby 
suspend the execution of the aforesaid resolution No. 1 passed at its 6th meeting of the 
aforesaid Village Panchayat Committee at Sankeshwar on 15-5-1954.” 

An appeal was preferred to the Director of Local Authorities and he set aside 
the order of the Collector on July 15, 1954, and directed that the resolution pass- 
ed by the Panchayat should remain effective. He held that the Collector had 
misconceived bye-law 41 and that the Collector’s apprehension that the resolu- 
tion might lead to the breach of peace did not appear to be based on anything 
other than the application of some of the residents of Sankeshwar, and observed, 
in his order, as follows :— 

“The position then resolves itself to this, namely that: 

(a) Kannada is the main language of the area; 

(b) Kannada is the official regional language of the area; 

(c) The majority of the panchas desire that this should be the official language of the 


panchayat; and 


SHANKARAPPA RAMAPPA 0. BOMBAY STATE (A.0.J.), 


shall during the period of supersession, vest 
in the State Government ; and 

(c) on the expiry of the period of superses- 
sion, the panchayat shall be reconstituted 
in the manner provided in this Act, and the 
persons vacating office shall be eligible for 
re-election or re-nomination. 

11. (1) The members of a panchayat 
shall, save as otherwise ponie in this Act, 
hold office for a term of four cg 

99. (1) If, in the opinion of the Collector, 
the execution of any or@er or resolution of a 
panchayat, or the doing of anything which is 
about to be done or is being done by or on 


` dinates, 


behalf of a panchayat, is causing or is likely 
to cause injury or annoyance to the public, 
or to lead to a breach of the peace, or is un- 
lawful, he may, by order in writing, suspend 
the execution or prohibit the doing thereof. 

107. (2) In all matters connected with 
this Act, the State Government and the Com- 
missioners and Collectors shall have and exer- 
cise the same autho and control over the 
Commissioners, the Collectors and their subor- 

ectively as they have and exer- 

m in the general and revenue 
tion. 


cise over 
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(d) A considerable number of people dislike the change and object to it. 

I think the most equitable solution is that while Kannada should be the official language 
of the panchayat, all notices, bills and receipts should, in the interests of the panchayat 
and the local people, be issued in both languages. 

In the circumstances, in exercise of the powers conferred upon me by s. 99(3) of the 
Village Panchayat Act, I hereby revise the Collector’s order and direct that the resolution 
of the panchayat shall remain effective. The panchayat should, however, take immediate 
steps to ensure that bills and notices issued to members of the public shall be bilingual, 
in Kannada and Marathi, to avoid inconvenience to those who do not know one language 
or the other.” 


On August 7, 1954, the Government of Bombay (opponent No. 1} in exercise 
of the powers conferred by s. 107(2) of the Bombay Village Panchayats Act, 
1933, rescinded the order of the Director of Local Authorities and restored the 
order of the Collector. On April 22, 1955, a show cause notice was issued against 
the Panchayat, to show cause why it should not be suspended because it had dis- 
obeyed the order passed by the Collector which was confirmed by the Govern- 
ment. On July 8, 1955, the Government acting in exercise of the powers con- 
ferred by s. 102 of the Act passed an order superseding the Panchayat for a 
period of two years with effect from July 15, 1955. 

The petitioners applied to the High Court under arts. 226 and 227 of the 
Constitution of India inter alia to quash the orders of the Government dated 
August 7, 1954, and July 15, 1955. 


The petition was heard. 


R. A. Jahagirdar, with B. M. Kalagate, for the petitioners. 
Y. S. Desai, for the Government Pleader, for opponent No. 1. 
K. 8S. Daundkar and R. D. Cole, for opponent No. 2. 

M. A. Rane, for opponent No. 3. 

K. 8. Daundkar, for opponent No. 4. 

S. B. Bhasme, for opponent No. 5. 


CHAGLA C.J. This petition is the result of an extremely unfortunate con- 
troversy between Kannad speaking and Marathi speaking members of the Vil- 
lage Panchayat of Sankeshwar which is situated in Hukeri Taluka in the Bel- 
gaum District. It appears that the record of this Panchayat used to be kept in 
Marathi language. On May 15, 1954, the Panchayat passed a resolution that the 
record should be kept in Kannad language. The Panchayat consists of 15 mem- 
bers, 11 of whom are Kannad speaking members and 4 are Marathi speaking 
members and the Sarpanch also happens to be a Marathi speaking member. On 
June 24, 1954, the Collector suspended the execution of this resolution, acting 
under s. 99(1) of the Bombay Village Panchayats Act. An appeal was pre- 
ferred to the Director of Local Authorities and he set aside the order of the Col- 
lector on July 15, 1954, and directed that the resolution passed by the Panchayat 
should remain effective with the modification that bills and notices issued to mem- 
bers of the public should be in both the languages, Marathi and Kannad. On 
August 7, 1954, the Government acting under s. 107(2) rescinded the order of 
the Direetor of Local Authorities and restored the order of the Collector. A 
show cause notice was issued against the Panchayat on April 22, 1955, to 
show cause why it should not be superseded because it had disobeyed the order 
passed by the Collector which was confirmed by Government, and ultimately the 
Government on July 8, 1955, passed a resolution superseding the Panchayat for 
a period of two years with effect from July 15, 1955. It is this resolution that is 
being challenged by the petitioners who are the eleven Kannad speaking mem- 
bers of the Panchayat. 

Now, the first ground on which the challenge is made is that the order passed 
by Government is beyond its competence inasmuch as it supersedes the Pau- 
chayat beyond its life-time. The first meeting of this Panghayat was held on 
October 3, 1952, and under s. 11 the term of office of the members is four years. 
Therefore, the natural life of the Panchayat would come to an end on October 8, 
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1956. The result of the Government’s resolution is that the Panchayat conti- 
nued to be superseded from July 15, 1955, to July 15, 1957, which is beyond 
October 3, 1956, and Mr. Jahagirdar’s contention is that it is not competent 
to the Government to supersede a body beyond its natural existence. Now, in 
order to appreciate this contention, we must look at the language of the section 
which confers the power upon Government to supersede a Panchayat, viz. s. 102. 
The first part of the section deals with the conduct of a Panchayat which entitles 
the Government either to dissolve such Panchayat or supersede such Panchayat 
for the period specified in the order and the consequences of dissolution and 
supersession are set out in the section. When a Panchayat is dissolved or Super- 
seded, all members of the Panchayat shall, from the date specified in the order, 
vacate their offices as such members, and sub-s. (3) of s. 102 provides that when 
a Panchayat is dissolved, it shall be reconstituted in the manner provided in the 
Act. In the case of supersession there is a further consequence and that is that 
all the powers and duties of the Panchayat shall, during the period of super- 
session, be exercised and performed by such person or persons as the State Gov- 
ernment mey, from time to time, appoint in that behalf and all property vested 
in the Panchayat shall, during the period of supersession, vest in the State 
Government, and s. 102(4)(c) provides that on the expiry of the period of super- 
session, the Panchayat shall be reconstituted in the manner provided in the Act, 
and the persons vacating office shall be eligible for re-election or re-nomination. 
Now, it is obvious that supersession is a much more severe penalty to be imposed 
upon a Panchayat than a dissolution because on dissolution the Panchayat can 
be reconstituted which means that a fresh election can be held and a new Pan- 
chayat can come into existence and carry on its work. But in the ease of super- 
session, during the period of supersession the powers of the Panchayat are exer- 
eised by Government and its property vests in Government and no Panchayat 
functions during that period. Now, the question is what is the power of Govern- 
ment with regard to supersession? Is the power limited to superseding a Pan- 
chayat during its normal life or, as Mr. Desai for the State argues, does the 
power extend to superseding a Panchayat for any length of time as the Govern- 
ment may think proper? Mr. Desai draws attention to the fact that a Panchayat 
is a body corporate and it has been so made under s. 29 of the Act and it is 
argued that what is superseded is the body consisting of elected or nominated 
members of the Panchayat and, therefore, the supersession may continue beyond 
the life of the elected and nominated body because the permauent Panchayat 
which is constituted a corporation continues and the Legislature has conferred 
upon the Government the power to decide that in the case of a particular village 
there shall be no elected Panchayat for a particular length of time. In other 
words, according to Mr. Desai, on a proper construction of s, 102 power is con- 
ferred upon Government in effect to disfranchise the voters of a village Pan- 
chayat for any length of time. Mr. Desai says that in the case of a dissolution 
a new body is elected immediately, but if Government for any reason thinks that 
an election should not take place and that there should be no elected Panchayat, 
then by superseding the Panchayat for a particular length of time it can bring 
about a situation whereby the village must go without an elected Panchayat and 
the villagers should be deprived of the right of an elected Panchayat. Now, 
there are two clear objections in accepting this argument. In the first place, 
what is superseded under s. 102 is ‘such panchayat’ which means the Panchayat 
which is the offending Panchayat as provided under s. 102(1). Therefore, the 
Panchayat which is superseded is the Panchayat consisting of elected and nomi- 
nated members. If the Government has been given the power to supersede that 
particular body, it is difficult to understand how the supersession can go 
beyond the life of that body. If that body ceases to exist under the provisions of 
the Act, the supersession cannot affect that body because that body does not 
exist. The second objection to the contention put forward by Mr. Desai is that 
the power which he guggests the Government possesses under s. 102 is an extreme- 
ly wide power, and unless the Legislature has conferred that power upon Govern- 
ment in the clearest language, we would be extremely loath to come to the 


282 THE BOMBAY LAW EEPORTER [vOL. Lvtt. 


conclusion that the Legislature intended Goverument to disfranchise a village 
and to allow it to make it possible for a village to go on without a Village Pancha- 
yat for any length of time which the Government thinks proper. We can quite 
understand that under certain circumstances the Legislature may confer such a 
power upon the executive, but we would require much clearer language than is 
to be found in s. 102 to come to the conclusion that in such a case Legislature has 
conferred such a power upon the Government. Therefore, in our opinion, on 
the true construction of s. 102 the power of supersession which Government pos- 
seases must be confined to superseding a village Panchayat for the period of its 
normal existence as provided in s. 11 of the Act. 

Now, if that be the correct view of s. 102, what is the consequence? Does the 
order made by the Government become bad and are the petitioners entitled to 
succeed? It is clear that the order of supersession would be a valid order until 
October 3, 1956. The order of the Government goes beyond October 3, 1956. 
To that extent it may be bad and unenforceable. But we are concerned with 
the position today as to whether the petitioners are entitled to say quash this 
order and hold that the supersession by Government of the PanchaYat is not 
justified in law. In our opinion, the order is clearly severable and it is always 
the duty of the Court to lean in favour of the validity of an order rather than 
against it, and if the Court can legitimately uphold the order, it should do so. 
In our opinion, we find no difficulty in coming to the conclusion that this order 
is a valid order in so far as it supersedes the Panchayat up to October 3, 1956. 
If the order purports to supersede it beyond October 3, 1956, then it is an invalid 
order. But as October 3, 1956, has not yet been reached, no question arises today 
of quashing that order. If Government insists upon giving effect to this order 
after October 3, 1956, then the order can be challenged by any party interested 
in having this order set aside. 

The second ground on which the order is challenged is that the Collector, in the 
first instance, passed an order which was invalid and not within the ambit of s. 99 
which enables him to pass that order. Turning to the order of the Collector, the 
order says that by-law 41 of the by-laws framed by the District Local Board, Bel- 
gaum, under s. 109 of the Bombay Village Panchayats Act, 1933, provides that 
the proceedings of the meeting of the Panchayat shall be recorded in vernacular 
or in any language approved by the Collector and the Collector expresses the 
opinion that as the village Panchayat changed its language from Marathi 
to Kannad without taking the permission of the Collector, its resolution was un- 
lawful. Mr. Jahagirdar draws our attention to the fact that Government itself 
by its resolution dated May 17, 1950, has announced its decision that in the Dis- 
trict of Belgaum the regional language should be Kannad except in the taluka of 
Shahapur where it should be both Kannad and Marathi, and Mr. Jahagirdar 
points out that the Collector was clearly wrong when he took the view that his 
consent was necessary before the village Panchayat could adopt Kannad as the 
official language of the body. Mr. Jahagirdar says that Kannad is the regional 
language of this village and that under by-law 41 that language could be accepted 
as the official language and no consent of the Collector was necessary. It is only 
when a language other than the regional language is to be adopted by the village 
Panchayat that the consent of the Collector is necessary. Now, it may be that 
there is force in what Mr. Jahagirdar contends, although unfortunately there is 
a bitter controversy which is apparent from the record before us as to whether 
the language of the majority in this village is Marathi or Kannad. We need not 
go into this question and further aggravate the feelings of the people living in 
the village. But the Collector has not passed this order on the ground that the 
decision of the village Panchayat was not justified under by-law 41. In the last 
para. of his order he points out that ‘‘from the application of the residents of 
Sankeshwar it appears that the execution of the aforesaid resolution is likely to 
annoy the public and might lead to a breach of peace and in the interest of public 
peace it is essential that status quo should be maintained for the time being’’. It 
ig because of this that he acted under s. 99(1) and suspended the execution of the 
resolution passed by the village Panchayat. Turning to s. 99(1) what is material 
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is the opinion of the Collector, and if the Collector honestly forms the opinion 
that any order or resolution of a Panchayat, or the doing of anything which is 
about to be done or is being done by or on behalf of a Panchayat, is causing or is 
likely to cause injury or annoyance to the public, or to lead to a breach of the 
peace, or is unlawful, he may, by order in writing, suspend the execution or pro- 
hibit the doing thereof. Lf the opinion, as I just said, is honestly formed, it is not 
for this Court to consider the validity of that opinion. Therefore, when the 
Collector says that he had formed the opinion that there was a likelihood of the 
breach of the peace, he was entitled to pass the order. Even assuming that the 
Panchayat was within its powers in passing the resolution about the Kannad 
language, even assuming that the Collector’s view about by-law 41 is erroneous, 
what matters and what is material for the purpose of s. 99 is whether the Collee- 
tor formed the opinion about the likelihood of the breach of the peace. If the 
Collector formed that opinion, there is an end of the matter. We cannot examine 
and scrutinise that opinion and form our own opinion on the materials which 
Mr. Jahagirdar has attempted to place before us. Mr. Jahagirdar has tried to 
satisfy us that there was no possibility of the breach of the peace and that was 
the Collector’s mere imagination. But as we just said, we are not sitting in appeal 
over the opinion formed by the Collector and, therefore, the order made by the 
Collector cannot be challenged. 

Then this order was reversed by the Director of Local Authorities and accord- 
ing to Mr. Jahagirdar, he is the only person in all this long controversy who had 
the understanding and the sympathy for the cause of the Kannad speaking people 
and who did justice to them. The Director points out that the Kannad speaking 
people form the largest single linguistic group of this village and, therefore, he 
does not accept the decision of the Collector and reverses the order. Then we 
come to the final order of the Government and that order is challenged by 
Mr. Jahagirdar on the ground that it is based upon a patently erroneous fact, 
and that is, the Marathi population is overwhelmingly greater than the Kannad 
and the language of the majority of the villagers is Marathi. When we look at 
this order, there are three recitals. The first sets out the order of the Collector 
the second the order of the Director of Local Authority and the third is the 
representation made by the Sarpanch about the Marathi population being in a 
large majority and finally, in the operative part of the order the Government says 
that: 

.. -after carefully considering the case, it is pleased to rescind the order of the 
Director of Local Authorities and to restore the order of the Collector.” 
Mr. Jahagirdar says that whatever the Sarpanch might say, in view of the 
Government’s own notification and in view of the attitude taken up by them in 
their affidavit filed in this petition, it 1s impossible for the Government to have 
taken’ the view that the Marathi speaking people were in majority. Again, we 
are not concerned with the controversy about the relative strength of the Kannad 
and the Marathi section of the population of the village. The Government have 
acted under s. 107(2) and that sub-section gives them the power to exercise the 
same authority and control over the Commissioner in this case as they have and 
exercise over him in the general and revenue administration. Therefore, the 
Government has the power under this sub-section to revise, annul or modify any 
order made by the Director of Local Authorities who is an officer subordinate to 
Government and Government makes it clear that it has come to this decision after 
considering all the materials before it. What actually ultimately influenced 
Government in coming to this decision we are not told; nor is there any obligation 
upon Government to give reasons for reversing the order of the Director of Local 
Authorities. Mr. Jahagirdar’s attempt has been to satisfy us that on merits the 
order of the Director is correct and the order of Government is erroneous. Again, 
we are not sitting in‘appeal over the order of the Government passed on August 7, 
1954. However erroneous that order may be, if that order is passed with jurisdic- 
tion and within thegambit of s. 107 (2), then we cannot call upon Government to 
justify that order on merits. The order is passed by Government exercising its 
power of supervision and control over its subordinate officers, If that power is 
validly exercised, then we have no authority to question Government why and 
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wherefor that order came to be passed. 

The third contention raised by Mr. Jahagirdar is that the ground given by 
Government in their order of July 8, 1955, superseding the Panchayat that the 
Panchayat persisted in disobeying the orders of the Collector is a ground which 
cannot be justified on the record of this case. Now, in the first place, under s. 102 
it is for Government to form the opinion that a Panchayat has persistently dis- 
obeyed any of the orders of the Collector or Commissioner under s. 99, and if 
Government has formed that opinion, that opinion is binding upon this Court. 
But we are of the opinion that even on merits it is difficult for Mr. Jahagirdar to 
satisfy us that there was not a persistent disobedience of the order of the Collector. 
Dates themselves are very eloquent. The Collector made the order on June 24, 
1954, and the Government confirmed the order of the Collector on August 7, 
1954. The notice to show cause was not issued until April 22, 1955, long after 
the date when the Panchayat passed the resolution to keep the record in Kannad 
on the May 15, 1954. The records have been kept in Kannad and at no time has 
any attempt been made to conform to the order passed by the Collector. 
Mr. Jahagirdar says that the final order of Government was not plated before 
the village Panchayat. It is not suggested and cannot be suggested that the 
members of the Panchayat had no knowledge of the order passed by Government 
on August 7, 1954. What is rather significant is that even when the show cause 
notice was being discussed by the Panchayat on May 7, 1955, one Mr. Nalavade 
proposed that the Daftar of the Panchayat should be maintained in Marathi 
script. An amendment was moved to this resolution and the proposal of Mr. Nala- 
vade was rejected. Members pointed out that certain representations had been 
made to the Chief Minister and the Minister for Local Self-Government against 
the order passed by Government on August 7, 1954, and till these representations 
were answered, they could not show cause in respect of the notice issued on 
April 22,1955. Whatever that may be, the fact remains that even when Govern- 
ment issued a notice against the Panchayat to show cause why it should not be 
superseded for not obeying the order of the Collector, even at that stage the 
Panchayat made no effort to maintain the record in Marathi in accordance with 
the order passed by the Collector which was upheld by Government, but they 
persisted in continuing to maintain the record in Kannad. The mere fact that 
the order of the Government was not formally brought before the village Pan- 
chayat cannot justify its attitude in continuing to maintain the record in 
Kannad. 

The result, therefore, is that the petition must fail and is dismissed. No order 
as to costs. 

Petition dismissed. 


Before Mr. Justice Chainanit and Mr. Justice Gokhale. 


RAMRAO RAOJI PALKAR v. AMIR KASAM BHAGWAN.* 
Bombay Rents, Hotel and Lodging House Rates Control Act (Bom. LVII of 1947), Sec. 12(3) 
(b)f—Transfer of Property Act (Iv of 1882), Sec. 114— Rent then due’, meaning of 
word—Whether word includes rent not recoverable owing to bar of limitation. 

The word ‘rent then due’ in s. 12(3)(b) of the Bombay Rents, Hotel and Lodging 
House Rates Control Act, 1947, means all rent in arrears or outstanding, including 
rent which cannot be recovered through the process of the Court owing to the bar 
imposed by the Indian Limitation Act, 1908. 


* Decided, November 3, 4, 1955. Civil Revision for eviction shall be passed in any such suit 
Application No. 1212 of 1950, from the deci- if, on the first day of hearing of the suit or 
sion of V. G. Jamkhandi, District Judge, Kol- on or before such other date as the Court may 
hapur, in Civil Appeal No. 209 of 19538, A fix, the tenant pays or tenders in Court the 
ing the decree by V. A. Talshikar, Jt. standard rent and permitted increases then due 
Civil Judge, Junior Division, Kolhapur, in and thereafter continues to pay or tender in 
Civil Suit No. 489 of 1952. Court ey such r@it and permitted in- 

{The relevant section runs thus :— creases till the suit is finally decided and also 

12. (3) (b) In any other case, no decree pays costs of the suit as directed by the Court. 
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. Vasudeva Udpa v. Krishna Udpa, agreed with. 
Ex parte Cawley, Moss In re: Hallet, Ex parte,’ Hibernian Bank v. Yourell’ and 
Hansraj Gupta v. Official Liquidators, Dehra Dun-Mussoorie Electric Tramway Co. 
referred to. 


On November 3, 1952, Amir Kasam Bhagwan (plaintiff) filed a suit against 
Ramrao and another (defendants), who were his tenants, to recover possession 
of the premises occupied by them, on the grounds that the premises were requir- 
ed for his own use, that the defendants were damaging the premises, that the 
defendants were in arrears of rent, which was fixed at Rs. 10 per month, since, 
August 15, 1947. The defendants contended that the standard rent of the 
premises was Rs. 4 per month, that the rent claimed was excessive and that rent 
only for September, October and November 1952 was in arrears. 

The trial Judge fixed the standard rent at Rs. 6 per month. He held that the 
plaintiff had failed to establish that he wanted the premises for his own use and 
occupation but he decreed the plaintiff’s suit for eviction and passed a decree 
for Rs. 216 on the ground that the defendants were not ready and willing to pay 
the entire®arrears of rent to the plaintiff. 

The defendants appealed to the District Judge. The plaintiff filed cross-objec- 
tions. The District Judge held that the standard rent of the premises was Rs. 7 
per month and that the rent was in arrears from August 15, 1947. He directed 
that the decree for eviction passed against the defendants should be set aside 
if they paid all the arrears of rent from August 15, 1947, to June 15, 1954, and 
observed, in his Judgment, as follows :— 

“...it is also well established that if a claim for a certain sum of money is barred, 
it does not follow that the right to the said sum is extinguished. Section 28 of the 
Limitation Act which lays down that on the expiry of the period of limitation prescribed 
for suit for possession of immoveable property, the title thereto is extinguished is not 
applicable to money claims. Therefore, the result is, that the landlord loses merely 
the right to file a suit in a Court of law for recovery of the sum but the right to the 
sum of money, still subsists. In that sense it appears to me the tenant still owes the 
amount to the landlord and therefore the amount is due. Therefore, taking into con- 
sideration all the clauses of s. 12, it would appear that the Legislature intended to give 
relief to tenants who were prepared to abide by their own obligations and not to those 
who sought to evade them. It is true that the plaintiff in the present case did not claim 
the arrears as they were admittedly barred by limitation, but this circumstance would 
be not relevant in considering whether the tenant should be relieved against the forfel- 
ture and the decree for eviction passed against him should be set aside under cl. 3 of 
s. 12. In dealing with this question we will have to confine our attention to cl. 3 and on 
a plain meaning of the words of the said clause it appears to me that the tenant will 
have to pay or tender all the amount now due to the landlord. If the contention of the 
learned pleader for the appellants is accepted, it would amount to introducing some 
words in the said clause which are not there, namely, legally recoverable’.” 


The defendants applied in revision to the High Court. 
The application was heard. 


P. K. Padhye, for the petitioners. 
M. V. Paranjape, for the opponent. : 


CHAINANI J. The facts in this case briefly are that applicant No. 1, original 
defendant No. 1, is the tenant of the opponent-plaintiff since several years. In 
November 1952, the plaintiff filed a suit against the two defendants for recover- 
ing possession of the suit premises, arrears of rent and future mesne profits. He 
alleged in the plaint that defendant No. 1 had agreed to pay him rent at Rs. 10 
per month and that he was in arrears of rent since August 15, 1947. Applicant 

o. 2 was joined as defendant No. 2, as she was living in the suit premises along 


1 HER I. L. R. 44 Mad. 629. 4 tM Í I.R. 810. 

2 (1889-90) 84 Sokcitor’s Journal & Repor- 5 (1982) L. R. 60 I. A. 18, 28, 
, 29. s. c. 85 Bom. L. R. 819. 
8 [1905] 2 K. B. 307. 
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with defendant No. 1. Defendant No. 1 contended that the standard rent of 
the premises was. Rs. 4 per month, that the rent claimed by the plaintiff was 
excessive and that rent only for three months, September, October and Novem- 
ber 1952, was in arrears. 

The trial Court found that the standard rent was Rs. 6 per month and that 
defendant No. 1 was not ready and willing to pay this rent. The trial Court, 
therefore, passed a decree for possession of the suit premises and for arrears of 
rent, in favour of the plaintiff. | 

The defendants appealed to the District Court, while the plaintif? filed eross- 
objections. The learned District Judge came to the conclusion that the standard 
rent of the premises was Rs. 7 per month. He also found that the rent was in 
arrears from August 1947. He, however, decided to give relief to the defendants 
under s. 12(3) of the Bombay Rents, Hotel and Lodging House Rates Control 
Act of 1947 and directed that the decree for eviction passed against the defen- 
dants should be set aside, if they paid all the arrears of rent at Rs. 7 per month 
from August 15, 1947. Against this order, the present application has been 
filed by the defendants. = 

The only point, which has been urged by Mr. Padhye in this application, is 
that the learned Judge was not competent to direct the defendants to pay arrears 
of rent, the recovery of which was barred by limitation on the date of the suit, 
viz. November 3, 1952. : 

Clause (b) of sub-s. (3) of s. 12 of the Bombay Rents, Hotel and Lodging 
House Rates Control Act, 1947, provides that no deeree for eviction shall be 
passed in any suit for recovery of possession instituted by a landlord against a 
tenant on the ground of non-payment of the standard rent or permitted increases 
then due, if, on the firgt day of hearing of the suit or on or before such other 
date as the Court may fix, the tenant pays or tenders in Court the standard 
rent or permitted increases then due and thereafter continues to pay or tender 
in Court regularly such rent and permitted increases till the suit is finally decid- 
ed and also pays costs of the suit as directed by the Court. The questién for 
consideration is, what meaning should be given to the words ‘standard rent 
then due.’ 

According to Webster’s Dictionary, the word ‘due’ means ‘owed or owing as a 
debt’. In Murray’s Dictionary, Vol. III, several meanings of this word are given- 
Some of these are: i 

“That is owing or payable, as an enforceable obligation or debt; that which is due or 
owed to anyone; that to which one has a right, legal or moral” 


In Wharton’s Law Lexicon, 14th edn., the meaning given to this word is: 

“anything owing. That which one contracts to pay or perform to another; that 
which law or justice requires to be paid or done.” 
In Stroud’s Judicial Dictionary, 3rd edn., Vol. I, p. 889, the learned author 
observes: 

“A debt is still ‘due’ notwithstanding that the Statute of Limitations may have run 
against it, for that statute only bars the remedy and does not extinguish the debt.” 
The authority cited in support of this proposition is Ex parte Cauleu.’ In 
that case the judgment-debtor had taken out a summons against the creditor 
asking for an account of what was due to the judgment-creditor, The Court of 
Appeal held that the effect of the Statute of Limitations was only to bar the 
remedy for the debt but not to destroy the debt, that the debt still remained due, 
and that as the order obtained on the application of the judgment-debtor himself 
directed an account of what was due to the judgment-creditor, the debtor could 
not avail himself of the statute, though he might have used it as a defencc to 
proceedings against him taken by the creditor. In Moss In re: Hallet, Ex parte? 
it was held that after a debtor became bankrupt, the debt from him was no 
longer ‘due’. Darling J. in his judgment expressed the opinion that ‘‘money 
can only be said to be due in a legal sense, when it can be recovered in an action.”’ 


‘I (1889-90) 84 Solicitors Journal & Re- 2 [1905] 2 K. B. 807 
porter, 29. 


1955] RAMRAO RAOJI v. AMIR KASAM (A.0.J.)—OChainans J. 287 


According to Stroud, the words used by Darling J. are ‘‘probably too wide.” 
In Hiberman Bank v. Yourell,’ the word ‘due’ in s. 24, sub-s. 8, of the Conve- 
yancing and Law of Property Act, 1881, which directed that a receiver of 
mortgaged property should, after paying the prior outgoings, pay the interest 
accruing due in respect of the principal money, was held to mean ‘due and 
legally recoverable’, O’Connor M. R., who decided the case in his judgment 
recognised that the word ‘due’ in its technical sense, ‘‘connotes a debt even 
though it should be irrecoverable by action.” (p. 315). This is also clear from 
the following observations(p. 318) : 

“...It is argued, in the first place, that interest is due even though it cannot be recover- 

ed by action by virtue of the bar imposed by the Statute of Limitations. No doubt this 
is so, if the strictly technical meaning is to be given to the word ‘due’ as used in the 
statute.” 
It also appears from this judgment that in s. 21 of the same Act, which regu- 
lated the distribution of the proceeds of sale by a mortgagee and provided for 
the payment, after discharging the costs of sale, of the mortgage money, interest 
and costs,eand other money, if any, ‘due’ under the mortgage, the word ‘due’ 
has been judicially construed as meaning ‘‘all moneys due, even though barred 
by the Statute of Limitations.’’ In Hansraj Gupta v. Official Inquidators, 
Dehra Dun-Mussoorie Electric Tramway Co.,2 the words ‘‘any money due” in 
sub-s. (1) of s. 186 of the Indian Companies Act were construed ‘‘in view of 
the place and the context in which they were found’’ to mean moneys due and 
recoverable in a suit by the company. One of the reasons given by their Lord- 
ships for their decision is that the section created no new rights and only enabled 
the liquidator to resort to summary proceedings against debtor contributories. 

The word ‘due’ is, therefore, used in two different senses. In some statutes it 
has been held to mean all moneys owed or payable, even though their recovery 
may be barred by the law of limitation. In other statutes, a more restricted 
meaning has been given to this word and that is, moneys legally recoverable or 
those which can be recovered by action. 

The question for consideration now is which of these two meanings should be 
given to the word ‘due’ in cl. (b) of sub-s. (3) of s. 12 of the Bombay Rents, 
Hotel and Lodging House Rates Control Act, 1947. This sub-section embodies 
the equitable principle judicially recognised both in England and in India that 
if the defaulting tenant pays to the landlord the rent in arrears and his full 
costs of the suit, the landlord should be deemed to have received full compen- 
sation and to have been put in the same position as if the rent had been paid to 
him when it became due. As pointed out by Sir Dinshaw Mulla in his commen- 
tary under s. 114 of the Transfer of Property Act, in England equity from very 
early times regarded a forfeiture clause for non-payment of rent as security for 
the rent, and granted relief whenever compensation could be given. Relief was 
given upon the principle that, as the right of entry was intended merely as 
security of the rent, the lessor thereby recovered full compensation and was 
put in the same situation as if rent had been paid to him when it was originally 
due. The Courts in India applied this principle and gave relief against for- 
feiture for non-payment of rent even before the enactment. of s. 114. The 
benefit of this equitable principle can be availed of, when the lessor has receiv- 
ed full compensation and this will be, when he is paid the entire amount of rent 
in arrears. Sub-section (1) of s. 12 of the Act provides: 

“A landlord shall not be entitled to the recovery of possession of any premises so 
long as the tenant pays, or is ready and willing to pay, the amount of the standard rent 
and permitted increases, if any, and observes and performs the other conditions of the 
tenancy, in so far as they are consistent with the provisions of this Act.” 

This sub-section also makes it clear that the Legislature intended to give relief 
to only those tenants, who are ready and willing to pay the rent due and to 
observe and perform the other conditions of the tenancy. The section is not 
intended for the beyefit of those tenants, who evade their obligations or who are 


1 (1919) 1 I. R. 310. 2 (1982) L. R. 60 I. A. 18, 28, 
S8. €. 35 Bom. L. R. 819. 
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not willing to pay the rent due from them. We are accordingly of the opinion 
that the word. ‘rent then due’ in el. (b) of sub-s. (3) of s. 12 should be construed 
to mean all rent in arrears or outstanding, including rent which cannot be 
recovered through the process of the Court owing to the bar imposed by the 
Limitation Act. A similar view has been taken by the Madras High Court in 
Vasudeva Udpa v. Krishna Udpa,’ in which the Madras High Court had to 
interpret s. 114 of the Transfer of Property Act, which also contains provisions 
for relieving tenants against forfeiture for non-payment of rent. It was held 
in this case that under s. 114 a tenant can be relieved against forfeiture of lease 
incurred by non-payment of rent only on payment of all arrears of rent, inelud- 
ing such as may be barred by limitation, together with such interest as might be 
legally due thereon. 

The view taken by the District Judge was, therefore, correct. The rule will, 
therefore, be discharged with costs. 


Rule discharged. 


Before the Hon’ble Mr. M. C. Chagla, Chief Justice, and Mr. Justice Dixit. 


HARSWARUP KHANNAMAL v. NANDRAM SHRIRAM* 

Bombay Rents, Hotel and Lodging House Rates Control Act (Bom. LVII of 1947), Secs. 29A, 
28, 29, 12, 14—Title contemplated by s. 29A whether title arising out of provisions of 
Act—Landlord filing suit in Small Causes Court against tenant on ground that tenant 
created tenancy not permissible in law—Sub-tenants made parties to suit on allegation 
that they were trespassers—Sub-tenants contending that they were lawful sub-tenants 
protected under s. 14—Trial Court and appeal Court deciding this issue against sub- 
tenants—Suit by sub-tenants in City Civil Court for declaration that they were lawful 
sub-tenants and entitled to occupation—Maintainability of suit. 

The title contemplated by s. 29A of the Bombay Rents, Hotel and Lodging House 
Rates Control Act, 1947, is a title in a party dehors the Act and a title not arising out 
of any of the provisions of the Act. If the title arises by reason of the provisions of 
the Act, then it is a question arising out of the Act and that question can only be deter- 
mined by the special Court set up under the Act. 

In trying suits under s. 28 of the Act it may become necessary to a special Court 
incidentally to determine questions of title. Such determination is not binding upon 
the party against whom the decision is given, and notwithstanding such decision a 
party can assert his title in a competent Court. But where the decision of the special 
Court is direct, where the decision is on the very question which has been left to the 
special Court to decide, such a question cannot be reagitated under s. 29A of the Act. 

Madhavprasad Kalkaprasad v. Indirabai,? explained. 
Importers v. Phiroz and Govindram Salamatrai v. Dharampal, referred to. 


Prior to March 31, 1944, one Harswarup (plaintiff No. 1) was a tenant of 
Manubhai and Jayantilal who owned a property at Kalbadevi Road in Bombay. 
On March 31, 1944, Nandram (defendant No. 1) purchased the property from 
Manubhai and Jayantilal. On April 17, 1945, plaintiff No. 1 gave intimation 
to defendant No. 1 that he had sub-let the premises to Babulal and Ramswarup 
(plaintiffs Nos. 2 and 3). On December 6, 1947, defendant No. 1 gave a notice 
to quit to plaintiff No. 1 on the ground of the breach of the terms of tenancy. 
Defendant No. 1 filed a suit in the Small Causes Court at Bombay against the 
plaintiffs for ejectment from the premises alleging inter alia that plaintiffs 
Nos. 2 and 3 were trespassers. During the pendency of the suit defendant No. 
1 sold the property to Shivji Properties Ltd. (defendant No. 2) on March 11, 
1949. The trial Judge passed a decree for ejectment holding that plaintiffs 
Nos. 2 and 8 were not lawful sub-tenants and that plaintiff No. 1 had sub-let 
the premises to plaintiffs Nos. 2 and 3 contrary to law. The plaintiffs appealed 


1 (1920) I. L. R. 44 Mad. 629. Suit No. 2178 of 1954. 

*Decided, November 7, 1955. First Appeal 2 (1952) 55 Bom. d&. R. 21. 
No. 629 of 1955, from the decision of B.J. 8 (1952) 55 Bom. L. R. 271, s.c. 
Diwan, Judge, City Civil Court, Bombay, in 4 (1951) 53 Bom. L. R. 886. 
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to a bench of the Small Causes Court and the bench upheld the decision of the 
trial Judge that plaintiffs Nos. 2 and 3 were not lawful sub-tenants and that 
plaintiff No. 1 had sub-let the premises contrary to law. os 

The. plaintiffs filed the present suit on September 20, 1954, in the Bombay City 
Civil Court, against the defendants for a declaration that plaintiff No. 1 was a 
tenant of the premises within the meaning of the Bombay Rents, Hotel and Lodg- 
ing House Rates Control Act, 1947, and that plaintiffs Nos. 2 and 3 were entitled 
to the possession, use and occupation of the premises as the lawful tenants of 
plaintiff No. I in respect of the premises. The trial Judge, on the issue as to the 
maintainability of the suit, held that the Court had jurisdiction to try the suit, 
but on merits he held that plaintiffs Nos. 2 and 3 were not lawful sub-tenants. In 
dismissing the suit, the trial Judge observed as follows :— 

“,..it is true that in absence of s. 29A, the Small Causes Court would be the only 
Court having jurisdiction to decide and deal with any claim or question arising out of the 
Rent Control Act. But the jurisdiction of a competent Court has been preserved by s. 29A, 
so far as the question of title to the premises is concerned. Mr. Bhagwati has argued 
that the titl? referred to in s. 29A must be a title dehors the Rent Control Act and must 
not be a title derived by virtue of or under the provisions of the Rent Control Act. Now, 
I am unable to accept this contention of Mr. Bhagwati, because there is no indication given 
in s. 29A that the title which is referred to in s. 29A is the title to be derived dehors the 
Act and not under the Act. Mr. Bhagwati has further argued that the word ‘title’ indi- 
cates that there must be some right in the property itself and he had contended that like 
a statutory tenant, the only right which the sub-tenant who is deemed to be the tenant 
by virtue of the provisions of s. 14, enjoys is the personal right and not a right in the 
property. Now, so far as the use of the word ‘title’ is concerned, it seems to me that the 
title may be a possessory title or an interest in property like a lessee’s title or a rever- 
sioner’s title or the title of a full owner. It is not necessary that the word ‘title’ should 
always indicate a right in property as distinguished from a right to be in possession of 
property. If one interprets the word ‘title’ in this manner it is obvious that even ques- 
tions of rights conferred by this act can be dealt with by a competent Court, provided 
there is a question of declaration of title or a question of title, either under the Act or 
dehors the Act, arising in any suit. In view of s .29A, it is clear that the exception created 
in the case of title suits saying that such suits may be tried by a competent Court applies 
to the present suit where the question of title has to be decided. Therefore, I hold that 
this Court has jurisdiction to try this suit.” 


The plaintiffs appealed to the High Court. 


P. P. Khambata, with N. A. Mody and M. C. Patolawala, instructed by Hasan 
Baxi and Co., for the appellants. 
S. M. Shah, with V. T. Gambhirwala, for respondents Nos. 2 and 3. 


Cuacua C.J. A rather important question arises in this appeal as to the 
effect to be given to the provisions of s. 29A of the Rent Act. The suit out 
of which this appeal arises was filed by three plaintiffs. Plaintiff No. 1 was 
the tenant of defendant No. 1. The property was then purchased from defen- 
dant No. 1 by defendant No. 2 sometime in 1949 and the property was sub- 
sequently purchased from defendant No. 2 by defendant No. 3. Plaintiffs Nos. 2 
and 3 contended that they were the lawful sub-tenants of plaintiff No. 1. 
A notice to quit was given by the landlord on December 6, 1947, and a suit 
was filed in the Small Causes Court by the landlord on April 29, 1948, to 
eject plaintiff No. 1. To this suit he also made plaintiffs Nos. 2 and 3 parties 
alleging that they were trespassers and had no right to be on the premises. The 
Small Causes Court raised various issues in that suit, and one issue which it 
decided and with which we are concerned is that plaintiffs Nos. 2 and 3 were 
not lawful sub-tenants, that plaintiff No. 1 had sublet the premises to plaintiffs 
Nos. 2 and 3 contrary to law, and therefore had deprived himself of the pro- 
tection of the RenteAct. The Small Causes Court, therefore, passed a decree 
for ejectment against all the three plaintiffs. The three plaintiffs appealed 
to a bench of the Small Causes Court and the. bench also upheld the decision 

L.R.—19, 
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of the trial Court on this issue. Thereafter the plaintiffs filed the present suit 
in the City Civil Court from which this appeal arises, and the suit was sub- 
stantially by plaintiffs Nos. 2 and 3 and the relief that plaintiffs No. 2 and 3 
sought was for a declaration that they were the lawful sub-tenants of plaintiff 
No, 1 in respect of the premises and entitled to the possession, use and occupation 
of the said premises as sub-tenants. An issue as to the maintainability of the 
suit was raised by the City Civil Court, and the learned Judge decided that 
issue in favour of the plaintiffs, but on merits held that plaintiffs Nos. 2 and 3 
were not lawful sub-tenants and therefore dismissed the plaintiffs’ suit. The 
plaintiffs have now come in appeal, and the first question that arises in limine 
1g whether in view of s. 28 of the Rent Act (Act LVII of 1947) the City Civil 
Court has jurisdiction to try the suit. 

Section 10 of the Rent Act of 1944 provided: 

“Notwithstanding anything to the contrary in any law for the time being in force, a 
tenant may sublet any portion of his premises to a sub-tenant, provided he forthwith 
intimates in writing to his landlord the fact of his having so sublet the premises and also 
the rent at which they have been sublet.” 2 
This alleged subletting took place when this Act of 1944 was in force, but it 
should be borne in mind that the Act of 1944 gave no protection to the sub- 
tenant, nor did it create any privity of contract between the sub-tenant and 
the landlord. When we come to the present Act LVII of 1947, s. 14 provides: 

“Where the interest of a tenant of any premises is determined for any reason, any 

sub-tenant to whom the premises or any part thereof have been lawfully sub-let before 
the coming into operation of this Act shall, subject to the provisions of this Act, be deemed 
to become the tenant of the landlord on the same terms and conditions as he would have 
held from the tenant if the tenancy had continued.” 
Therefore, a right has been created in favour of the sub-tenant under s. 14, 
which right does not exist under the ordinary law. There is no privity of 
contract or interest between a sub-tenant and a landlord, and under the ordi- 
nary law if a landlord gets a decree for ejectment against his tenant his sub- 
tenant could be ejected under that decree. But s. 14 puts the sub-tenant 
in the same position as the tenant, and therefore he is entitled to claim under 
s. 12 the same protection which the tenant himself can claim. This was the 
very issue that the sub-tenant raised before the Small Causes Court. "Whereas 
the contention of the landlord was that his tenant had created a tenancy which 
was not permissible in law and therefore he was liable to be ejected, the con- 
tention of the sub-tenant was that the sub-tenancy was lawful, that by reason of 
s. 14 he was put in the same position as the tenant, and he was protected under 
s. 12 and could not be ejected. This issue was decided against the sub-tenant 
by the Small Causes Court and finally by the appeal Court set up under s. 29 
of the Rent Act. 

The question is whether after the decision of this issue given by the Small 
Causes Court, it is open to the sub-tenant to reagitate this question in the City 
Civil Court. What is urged by Mr. Khambata is that he is entitled to file 
and maintain this suit by reason of s. 29A of the Rent Act. Section 29A 
provides: 

“Nothing contained in section 28 or 29 shall be deemed to bar a party to a suit, pro- 
ceeding or appeal mentioned therein in which a question of title to premises arises and 
is determined, from suing in a competent court to establish his title to such premises.” 
Looking to the scheme of the Act which has been often considered in various 
decisions of this Court, it is clear that s. 28 sets up a special Court upon which 
exclusive jurisdiction is conferred with regard to matters mentioned in that 
section. That. section also expressly ousts the jurisdiction of any Court from 
trying or deciding matters mentioned in that section and with regard to whieh 
exclusive jurisdiction has been conferred upon the special Court. The Smal] 
Causes Court at Bombay is a special Court set up under s. 28, and the exclu- 
sive jurisdiction conferred upon that Court is to entertaineand try any suit 
or proceeding between a landlord and tenant relating to the recovery of rent 
or possession of any premises to which any of the provisions of this Part apply 
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aud to decide any application made under this Act and to deal with any claim 
or question arising out of this Act or any of its provisions, and this section 
further provides that subject to the provisions of sub-s. (2), no other Court 
shall have jurisdiction to entertain any.such suit, proceeding or application or to 
deal with such claim or question. As we shall presently point out, there is 
no dispute in this case that the issue as to whether plaintiffs Nos. 2 and 3 were 
Jawful sub-tenants protected by reason of s. 14 is an issue which was properly 
tried by the Small Causes Court. Indeed, it was an issue which could only 
have been tried by the Small Causes Court, that Court being the competent 

Court under s. 28. | 

The narrow question, therefore, we have to decide in this appeal is whether 
a question which is solely cognizable by the special Court set up under s. 28 
can be reagitated under s. 29A. Putting the question in a different language, 
could it be said that the question of title to premises referred to in s. 29A is a 
question which has already been tried by the special Court under s. 28 and 
with regard to the trial of which it has been specially set up and made the 
exclusive Sourt. Apart from authorities and on first principles it would seem 
indeed curious that the Legislature, after solemnly setting up a special Court 
and investing it with exclusive jurisdiction ousting the jurisdiction of everv 
other Court, should proceed in the very next section to nullify the effect of 
s. 28 and to permit another Court to go into that very question and decide that 
question. Section 29 is a section providing for appeal and the decision of the 
Small Causes Court attains finality when a decision is given in appeal under 
s. 29. Therefore, the result of construing s. 29A as Mr. Khambata wants us 
to do would be further to interfere with the finality given to the decision of 
the Small Causes Court under s. 29. In this case the issue as to whether plain- 
tiffs Nos. 2 and 3 are proteeted by the Rent Act has been tried by the special 
Court, it has been confirmed by the appeal Court and has become final. The 
attempt of the plaintiffs has been to interfere with that finality by filing a 
suit with regard to the identical question and getting a different decision from 
the City Civil Court. If the intention of the Legislature was as Mr. Khambata 
would have us believe that the Small Causes Court being a Court of subordinate 
Jurisdiction should not be permitted to decide finally certain matters relating 
to title, then nothing would have been easier than for the Legislature not to 
iuvest the Small Causes Court with jurisdiction with regard to those matters. 
We can understand the argument that certain matters do not fall under s. 28 
and therefore under s. 29A a party is entitled to agitate those matters in a 
competent Court. We can also understand the contention that certain matters 
decided in a suit or application under s. 28 were incidentally decided and that 
decision was not intended to be final and the matter could be reagitated in a 
proper suit under s. 29A. But the contention of Mr. Khambata goes to this 
length that although a matter may fall under s. 28, although it may be a 
matter which is decided not incidentally but directly and substantially, even 
so if it is a matter which according to him is a matter dealing with title, it is 
open to the party aggrieved by the decision of the Small Causes Court to file 
a sult under 3. 29A. 

In this case, it is perfectly true that the suit filed by the landlord was against 
his tenant and it was a suit between landlord and tenant only to the extent that 
it was a suit between landlord and plaintiff No. 1. Mr. Khambata is right when 
he says that the suit as between the landlord and plaintiffs Nos. 2 and 3 was 
not a suit between landlord and tenant. The landlord sued plaintiffs Nos. 2 
and 3 as trespassers and therefore to that extent that suit was not filed within 
the ambit of s. 28. But it has now been held by the Supreme Court—and we 
must proceed to refer to that decision—that where a landlord files a suit against 
a tenant and the suit is a suit exclusively triable by the special Court set up 
under s. 28 and if the landlord makes party defendants persons who he alleges 
are trespassers and these trespassers contend that they are sub-tenants and 
entitled to be protected, the issue that arises in this suit as between the plain- 
tiff and the sub-tenants is an issue which arises out of the Act and the Small 
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Causes Court is competent to try that issue and that decision has the same 
efficacy under s. 28 as the decision between landlord and tenant. 
In Importers v. Phiroz’ the matter had first come before me in civil revision 
' and I rejected the contention of the sub-tenants that the issue between the 
landlord and the sub-tenants, whether the sub-tenants were trespassers or sub- 
tenants, could not be tried in the suit between the landlord and the tenant, 
and the reason why I came to that conclusion was that the sub-tenants were 
properly made parties under O. 1, r. 2, and the decision given by the Small 
Causes Court against the sub-tenants was a valid and binding decision. My 
view was upheld by the Supreme Court and Mr. Justice Das points out (p. 277): 
“,..section 28 confers jurisdiction on the Court of Small Causes not only to entertain 
and try any suit or proceeding between a landlord and a tenant relating to the recovery 
of rent or possession of premises, but also ‘to deal with any claim or question arising out 
of this Act or any of its provisions.’ There is no reason to hold that ‘any claim or question’ 
must necessarily be one between the landlord and the tenant. In any case, once there 
is a suit between a landlord and a tenant relating to the recovery of rent or possession of 
the premises, the Small Causes Court acquires the jurisdiction not only to enfértain that 
suit but also ‘to deal with any claim or question arising out of the Act or any of its provi- 
sions’ which may properly be raised in such a suit.” 
And the learned Judge further held that the question that arose between the 
landlord and the sub-tenant was a question which was properly raised in that 
suit. If the Small Causes Court has jurisdiction to try the issue between the 
landlord and the sub-tenant, it must follow as a necessary corollary that the 
jurisdiction of any other Court to try that issue has been ousted. Once it is 
conceded—and it must be conceded in view of the decision of the Supreme Court 
—that the Small Causes Court had jurisdiction to try the issue as to whether 
plaintiffs Nos. 2 and 3 were lawful sub-tenants of the landlord, then it is diffi- 
cult to understand how it could possibly be contended that the jurisdiction of 
the City Civil Court or any other Court was not ousted under s. 28 of the Act. 
The issue that has been tried by the City Civil Court is the identical issue which 
was tried by the Small Causes Court, the evidence led by the plaintiffs is the 
identical evidence, and the effect of the trial in the City Civil Court is nothing 
more than a rehearing of what was tried and decided by the Small Causes Court. 
Mr. Khambata has argued that even so the language of s. 29A is wide enough 
to permit the plaintiffs to reagitate this matter. Turning to that section, what 
is permitted to a party is to establish his title to such premises. What is the 
title which s. 29A contemplates? In view of ss. 28 and 29 and in view of the 
policy of the Legislature to set up special Courts and confer upon them exclu- 
sive jurisdiction, in our opinion, the title contemplated by s. 29A cannot be 
a title which arises by reason of the provisions of the Rent Act. It must be a 
title dehors the Act. If the title arises by reason of the provisions of the Rent 
Act, then it is obviously a question arising out of the Act and that question 
can only be determined by the special Court. In this case it is clear that the 
the title on which plaintiffs Nos. 2 and 3 rely is not a title dehors the Rent 
Act. It is not a title which is in them by reason of the ordinary law. Under 
the ordinary law, as we have already pointed out, a sub-tenant has no title 
at all which he can assert against the landlord. It is only by reason of s. 14 
of the Rent Act that he has been given the same status as a tenant and he 1s 
protected under s. 12 of the Act. Therefore, what plaintiffs Nos. 2 and 3 are 
alleging in the suit is that they are sub-tenants, that by reason of s. 14 they 
have obtained the status of tenants, and by reason of s. 12 their possession is 
protected and they cannot be evicted except on the grounds mentioned in the 
Act. Further, s. 29A enables an aggrieved party to sue in a competent Court 
to establish his title. Therefore, the Court in which the suit must be filed 
must be a Court competent to decide that question of title. The Small Causes 
Court has not been invested with jurisdiction to decide questions of title other- 
wise than by reason of the provisions of the Rent Act, and ghe ordinary Courts 
of the land still continue to have jurisdiction to decide questions of title. It 
1 (1952) 55 Bom. L. R. 271, 8. C. 
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is because of this that the’ Legislature made it clear that suits on title and jn 
respect of title could be filed in Courts competent to decide those questions not- 
withstanding what is contained in s. 28 or 29. 
Emphasis was placed upon the fact that the opening words of s. 29A are: 

“Nothing contained in s. 28 or 29 shall be deemed to bar a party to a suit, proceeding 
or appeal mentioned therein in which a question of title to premises arises....” 
This clause cannot be read to mean that the exclusiveness of the jurisdiction 
conferred upon the special Courts or the finality to be attached to the decision 
of a competent Court is undermined by what is contained in s. 29A. Attention 
is also drawn to the fact that even though a question as to title may arise and 
may be determined by the-special Court, even so s. 29A enables a party to sue 
in a competent Court to establish his-title. But the determination referred to 
in s. 29A can only be an incidental determination. In trying suits under s. 28 
it may become necessary ‘to a special Court incidentally to determine questions 
of title. Such determination is not binding upon the party against whom the 
decision ¿9 given, and notwithstanding such decision a party can assert his 
title in a competent Court. But where the decision is direct, where the decision 
is on the very question which has been left to the special Court to decide, it is 
difficult to accept the contention that the Legislature permitted that very 
question to be reagitated under s. 29A. 
. Therefore, the attempt should be, as in the case of every piece of legislation, 
to reconcile ss. 28, 29 and 29A and not place an interpretation upon s. 29A 
which would lead to conflict between ss. 28 and 29 and s. 29A or which would 
render the object of the Legislature in establishing special Courts and investing 
them with exclusive jurisdiction nugatory. The only way we can reconcile 
ss. 28, 29 and 29A is to hold that the title contemplated by s. 29A is a title 
in a party dehors the Act and a title not arising out of any of the provisions of 
the Act. It may even be suggested, but it is not necessary to decide the question, 
that the title to premises referred to in s. 29A cannot be a right which a tenant 
or a sub-tenant has merely to enjoy property. It is possible to take the view 
that the title to premises in s. 29A means the contention on the part of the 
landlord or the tenant that he is the owner of the property, which contention 
hasbeen decided incidentally by the Small Causes Court and which can be 
relitigated in a competent Court under s. 29A. In this very case, if plaintiffs 
Nos, 2 and 3 had contended that they were the owners of the property and not 
sub-tenants, the Small Causes Court, in order to give efficacious relief to the 
landlord, would have to decide that issue. But that issue would not have been 
binding upon plaintiffs Nos. 2 and 3 because the Small Causes Court cannot 
finally decide questions of title and it would have been open to plaintiffs Nos. 
2 and 3 to assert their right to property as owners in a competent Court. But 
the assertion of plaintiffs Nos. 2 and 3 is not on the strength of title which is 
independent of the Rent Act; it is a title which has its origin in the provisions 
of the Act itself. 

It was then attempted to be argued by Mr. Khambata that the Small Causes 
Court suit being essentially a suit between the landlord and his tenant, plaintiff 
No. 1, the decision with regard to plaintiffs Nos. 2 and 3 was merely incidental. 
What is urged is that the landlord wanted to evict plaintiff No. 1, that he 
wanted to establish as against his tenant that he had created an unlawful sub- 
tenancy, and that was the main contention in the suit, and that with regard to 
plaintiffs Nos. 2 and 3 the decision with regard to sub-tenancy was really inci- 
dental. That contention is obviously untenable. The very basis for the evic- 
tion of plaintiffs Nos. 2 and 3 was that they were not lawful sub-tenants. If 
they were lawful sub-tenahts and if they fell within the ambit of s. 14, then 
they could not be evicted. Therefore, it is impossible to contend that the 
decision that the Small Causes Court gave as between the landlord and plain- 
tiffs Nos. 2 and 3 was an incidental decision. It was a decision that went to 
the very root of tke matter, and as it was a question arising out of the Act. it 
became a final decision when the appeal Court under s. 29 upheld the decision 
of the trial Court. 
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Reliance has been placed on certain judgments of this Court for the conten- 
tions put forward by Mr. Khambata. The first is Govindram Salamatras v. 
Dharampal,’ In that case Mr. Justice Bhagwati and myself were dealing with 
a suit filed by the plaintiff seeking to evict the defendant on the ground that 
he was a licensee and that his license had been terminated, and the defendant’s 
contention was that he was not a licensee but a tenant, and we held that the 
suit was rightly filed in the High Court and that the Small Causes Court had no 
jurisdiction to try that suit. That was a suit not between a landlord and a 
tenant but between a licensor and a licensee and we pointed out that if the High 
Court came to the conclusion that the defendant was not a licensee but 4 tenant, 
then the suit will have to be transferred to the Small Causes Court to be tried 
under s. 28. The suit that we are dealing with here is admittedly a suit between 
landlord and tenant. Admittedly the Small Causes Court had jurisdiction to 
try this suit and any other civil Court had no jurisdiction. Therefore, the 
principle of Govindram’s case does not apply to the case we have before’ us. 

Strong reliance was also placed on another judgment of a division, bench in 
Madhavprasad Kalkaprasad v. Indirabai.? At first blush it may seem as if 
the facts of that case are similar to the facts we have before us, but the simi- 
larity is only apparent and superficial. It is true that in that case also the 
plaintiff filed a suit in the High Court for a declaration of his title that he was 
a sub-tenant of the defendant and as an ancillary relief he sued for possession, 
and differing from Mr. Justice Shah, Mr. Justice Bhagwati and myself held 
that the High Court had jurisdiction to entertain that suit. There are one 
or two important distinguishing features in that case. The Small Causes Court 
suit there was between the landlord and his tenant and in that suit the tenant 
agreed to vacate the premises. Thereupon an order was passed in favour of 
the landlord. The plaintiff in the High Court suit was not a party to that 
suit and he offered obstruction in the execution proceedings and he contended 
that he was the tenant and not the party whom the landlord had sued. An 
order was made against him in the execution proceedings. Thereupon he filed 
a suit in the High Court under O. XXI, r. 103, and the question that arose 
was whether this suit was maintainable by the High Court. Mr. Justice Shah 
held that the High Court had no jurisdiction, and in coming to that conclusion 
he applied three tests for deciding whether the suit fell under s. 28 or not, and 
the three tests were, first, that it was a suit between landlord and tenant, second, 
that it was a suit for possession, and the third, that it was a suit in respect of 
premises to which Part II of the Act applied. In appeal we took the view 
that with respect these were not the only three tests that should be applied in 
deciding whether the suit fell under s. 28 or not. It is obvious that a suit 
under O. XXI, r. 103, can only be filed in a civil Court and not in a special 
Court set up under s. 28. No issue had been decided by the Small Causes Court 
as between the landlord and the plaintiff to the spit in the High Court. He only 
appeared on the scene in the execution proceedings, and as the Civil Procedure 
Code provides that any order made in summary proceedings in execution 1s 
not binding on the party against whom the order is made and he has a right 
to go to a civil Court within the time specified in the Code, the plaintiff filed 
the suit. Therefore, it could not be contended in that case, as it is contended 
here, that an issue solely triable by the special Court had already been tried and 
was sought to be reagitated in a civil Court. Further, what the plaintiff was 
contending in the High Court suit was that he was a tenant of the landlord 
and not his sub-tenant. Therefore the title he was asserting was a title which 
he had under the ordinary law. He was not relying on any of the provisions 
of the Rent Act for asserting his title. In the case before us, as we have already 
pointed out, the right which plaintiffs Nos. 2 and 3 assert is a right which 
does not flow to them from the ordinary law but from the provisions of the Rent 
Act. Mr. Khambata has relied on a passage in the judgment at p. 29 where 
it is stated: > 

« ..we do not for a moment accept the proposition that even where a suit is sub- 
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stantially for title, and possession is asked merely as an ancillary relief, even so by reason 
of s. 28 the suit must he transferred to the Special Court set up under s, 28.” 
Then we set out the provisions of s, 29A and proceed (p. 29): 

“Therefore, where the Special Court under s. 28, or the appeal Court under s. 29, 

in dealing with suits referred-to in s. 28 incidentally decided the question as to title, the 
party to those proceedings is not barred from agitating the title to the suit premises in a 
competent Court.” 
We do not for a moment accept the proposition that the Small Causes Court 
suit filed by the landlord was a suit substantially for title. Nor can we agree 
that any question as to title was incidentally decided by the Small Causes Court 
in the suit in question. Therefore; what we said in that judgment is correct 
that when a suit is filed in the Small Causes Court substantially for title, which 
title is dekors the Act and which title does not arise by reason of the provisions 
of the Rent Act, then the Small Causes Court would have no jurisdiction to 
entertain that suit. The opinion we formed was that the High Court suit 
which we were considering was a suit filed by the plaintiff substantially for 
title. The suit here is a suit where the plaintiff is claiming rights under the 
Rent Act and where he is asserting that the provisions of the Rent Act gives 
him protection and he cannot be evicted by the landlord. 

Under the circumstances, we are of the opinion that the learned City Civil 
Court Judge, with respect to him, was in error when he came to the conclusion 
that the suit filed by the plaintiffs was maintainable. In view of our decision it 
is unnecessary to consider whether on merits the Judgment of the learned Judge 
is justified or not. We will dispose of this appeal on this preliminary ground. 

The result is that the appeal fails and must be dismissed with costs. 

Deeree not to be executed for a fortnight. 

Appeal dismissed. 


CRIMINAL APPELLATE. 


Before Mr. Justice Shah and Mr. Justice Vyas. 


STATE v. C. N. RAMAN 


Press (Objectionable Matter) Act (LVI of 1951), Secs. 23, 4—Indian Limitation Act (IX of 
1908), Secs. 5, 29(2); art. 155—Whether High Court can condone delay in presenting 
appeal under s. 23 of Act LVI of 1951—Applicability of e. 5 of Indian Limitation Act. 

The High Court has no jurisdiction under s. 5 of the Indian Limitation Act, 1908, 
to condone the delay in presenting an appeal under s. 23 of the Press (Objectionable 
Matter) Act, 1951, because s. 5 of the Indian Limitation Act does not apply to appeals 
under s. 23 of the Press (Objectionable Matter) Act. 

Canara Bank, Ltd. v. Warden Ins, Co.) followed. 
Venkatramayya v. Venkata Subbayya," explained. 


On October 19, 1954, the Commissioner of Police, Greater Bombay (com- 
plainant), filed a complaint in the Court of Session, Greater Bombay, under 
s. 16 of the Press (Objectionable Matter) Act, 1951, for an order demanding a 
security of Rs. 10,000, from C. N. Raman (respondent) under s. 4 of the Act. 
The respondent was the keeper of a press where a monthly journal in English 
called ‘Filmindia’ was printed. The complainant submitted that objectionable 
matter within the meaning of s. 3(11) of the Act was published in the issues 
of ‘Filmindia’ for July 1953, February 1954 and March 1954, The Sessions 
Judge held that the matter was not ‘grossly indecent or obscene’ within the 
meaning of s. 3(v+) of the Act and dismissed the application. The complainant 
appealed to the High Conrt. 

M. P. Amin, Advocate-General, with H. M. Chokshi, Government Pleader, for 


the State. 
8. Q. Patwardhan, for the respondent-accused. 


*Decided, November 10? 1965. Criminal Appeal Case No. 5 of 1964. 
No, 995 of 1955, from the decision of J. M. 1 (1952) 54 Bom L. R. 861, 
Shelat, Sessions Judge, Greater Bombay, in 2 [1946] A I. R. Mad. 351, 
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Sman J. This is an appeal filed against an order dismissing an application 
for an order under s. 4 of the Press (Objectionable Matter) Act, 1951. The 
application was filed in the Court of Session, Greater Bombay, by the Com- 
missioner of Police, on October 19, 1954, under s. 16 of the Press (Objectionable 
Matter) Act, 1951, for an order demanding security from the respondent 
under s. 4 of that Act. The learned Principal Judge who tried the case held 
that the impugned publications did not offend the terms of s. 3 of the Act. He 
held that the publication was not ‘grossly indecent or obscene’ within the mean- 
ing of s. 3(vi) of the Act. The learned Principal Judge, therefore, dismissed 
the application. An appeal hag been filed against the order of dismissal of 
the application by the Commissioner of Police. 

On behalf of the respondent several preliminary objections have been raised 
against the maintainability of the appeal. Mr. Patwardhan contended that the 
Commissioner of Police was not competent to appeal to this Court because 
he has not been specially authorised in that behalf by a notification issued by 
the State Government. He further contended that the printing press belong- 
ing to the respondent ‘is’ not being used at this date for printing or*publishing 
any objectionable matter, and even if this Court takes a view different from 
the view taken by the Court of first instance, it has no jurisdiction to pass 
an order demanding security under s. 4. Finally it was contended that the 
appeal filed is barred by the law of limitation, 

Now, the right to prefer an appeal is conferred by s. 23 of the Act upon 
the competent authority or any other person aggrieved by orders passed 
by a Sessions Judge under ss. 4, 5,°7 and 8. A competent authority is 
defined in s. 2(c) of the Act as ‘‘any officer empowered in this behalf 
by a general or special order of the State Government”. By a notification 
issued by the Government of Bombay on February 1, 1952, the Commissioner 
of Police for Greater Bombay and the Distriet Magistrate of each district are 
empowered to exercise the powers of a competent authority under ss. 4, 5, 
sub-s. (2) of s. 6, ss. 7, 8 and 17 of the Act within their respective jurisdictions. 
Relying upon this notification Mr. Patwardhan contended that when the State 
Government has not expressly conferred upon the Commissioner of Police the 
power of a competent authority to prefer an appeal under s. 23, the appeal 
filed by the Commissioner of Police must be regarded as incompetent. We 
are unable to accept that contention. It is undisputed that the Commissioner 
of Police is by the notification made a competent authority. It was the Com- 
missioner of Police who filed the application under s. 4 of the Act to the Court 
of Session against the respondent end the appeal has been preferred by the 
Commissioner of Police. The Commissioner of Police being a competent autho- 
rity, the right to prefer an appeal must, in our judgment, be regarded as having 
been conferred upon him by the Legislature and no additional power is required 
to be conferred upon him by a notification before he can exercise that right. 
The first contention must, therefore, fail. 

Tt is true that before security can be demanded from the keeper of a print. 
ing press the Sessions Judge must be satisfied that the press is used for the 
purpose of printing or publishing any newspaper, news-sheet, book or other 
document containing objectionable matter. Evidently the satisfaction of the 
Sessions Judge must be with reference to the date on which the application is 
made and not at the time wlien he passes the final order. The expression ‘is 
used’ must relate to a time proximate to the time at which the application has 
been preferred. Mr. Patwardhan coneedes that when the Court of Session 
is requested to pass an order under s. 4, that Court has to satisfy itself that 
at or about the time when the application was filed the printing press 
was used for printing or publishing objectionable matter. An appeal filed 
against the order is nothing but a rehearing of the application under s. 4, 
and if the Court of Session when hearing an application is entitled to 
satisfy itself whether at a time reasonably proximate tothe date when the 
application was filed, the printing press was used for printing or publishing 
objectionable matter, we see no reason for holding that the High Court hearing 
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an appeal from an order dismissing the application must satisfy itself that at 
the time when it passes an order demanding security the printing press is used 
for printing or publishing objectionable matter. In our judgment, the second 
contention also must fail. 

The order which is challenged in this appeal was passed by the Sessions Judge 
on January 6, 1955, and this appeal was preferred by the competent authority 
on August 9, 1955. The appeal has evidently been filed more than sixty days 
after. the date on which the order was passed. The Advocate-General who 
appears on behalf of the competent authority contends that this Court is com- 
petent to condone the delay in filing the appeal under s. 5 of the Limitation 
Act. He further contends that in this case the delay should be condoned be- 
cause an appeal had previously been filed by the State against the order and 
it was regarded as incompetent on an objection raised by the respondent. If 
we were of the view that s. 5 of the Limitation Act applies to this appeal, we 
would have condoned the delay in filing the appeal. But in our Judgment we 
have no jurisdiction to condone the delay in presenting this appeal because s. 5 
of the Limitation Act does not apply to appeals under s. 23 of the Press (Objec- 
tionable Matter) Act. The Press (Objectionable Matter) Act, 1951, is a special 
statute. It confers upon persons aggrieved by an order passed under the Act 
a right of appeal to this Court under s. 23 and the period of limitation pres- 
eribed for presenting the appeal is sixty days from the date of the order. 
Séction 29, sub-s. (2), of the Limitation Act, in so far as the sub-section is 
material, provides: 

“Where any special or local law prescribes for any suit, appeal or application a period 
of limitation different from the period prescribed therefor by the first schedule, the provi- 
sions of s. 3 shall apply, as if such period were prescribed therefor in that schedule, and 
for the purpose of determining any period of limitation prescribed for any suit, appeal 
or application by any special or local law— 

(a) the provisions contained in s. 4, ss. 9 to 18, and s. 22 shall apply only in so far 
as, and to the extent to which, they are not expressly excluded by such special or local law; 
and 

(b) the remaining provisions of this Act shall not apply.” 


It is possible to read sub-s. (2) of s. 29 in two ways: (1) Where a special law 
preseribes a period of limitation different from the period of limitation which 
is expressly provided by the Limitation Act, s. 3 and the provisions of the 
Limitation Act specified in cl. (a) shall apply and the remaining provisions of 
that Act shall not apply. (2) The sub-section may also be read as meaning: 
Where a period of limitation for a suit, appeal or application is prescribed 
by a special law and even if no provision is made in that behalf by the Limita- 
tion Act, s. 3 and the provisions of the Limitation Act specified im cl. (a) shall 
apply and the remaining provisions of that Act shall not apply. Now, this 
Court has held in Canara Bank, Ltd. v. Warden Ins. Co.,1 that s. 5 of 
the Indian Limitation Act does not apply to an appeal under s. 8(3) of the 
Bombay Land Requisition Act, 1948, and therefore the Court of appeal has 
no power to condone delay in filing an appeal against an order made by a 
Special Officer under s. 8(1) of the Bombay Land Requisition Act. In that case 
by the Bombay Land Requisition Act the Special Officer appointed in that behalf 
is entitled to ascertain compensation payable in respect of requisitioned premises 
and a right of appeal to the High Court is conferred upon persons aggrieved by 
the order of the Special Officer. The Limitation Act does not prescribe a period 
of limitation for an appeal to the High Court against an order of a Special Officer 
under the Bombay Land Requisition Act. It was held in Canara Bank’s case 
that the expression ‘‘a period of limitation different from the period prescribed 
therefor by the first schedule” includes cases where there is no period of 
limitation prescribed by the Limitation Act for the particular proceeding. The 
learned Chief Justice who delivered the judgment of the Court observed (p. 662) : 

“ The contentiqgn of Mr. Adarkar is that sub-s. (2) only applies when you find a 
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period of limitation laid down in the first schedule and a special law alters or modifies 
that period, and inasmuch as the Limitation Act does not provide for a period of limitation 
in respect of an appeal from a special officer to the High Court, s. 29(2) has no application 
to this particular special law. In our opinion, that is not the correct interpretation to put 
upon the language used by the Legislature, viz. ‘a period of limitation different from the 
period prescribed therefor by the first schedule’. The period of limitation may be different 
under two different circumstances. It may be different if it modifies or alters a period of 
limitation fixed by the first schedule to the Limitation Act. It may also be different in the 
sense that it departs from the period of limitation fixed for various appeals under the 
Limitation Act. If the first schedule to the Limitation Act omits laying down any period 
of limitation for a particular appeal and the special law provides a period of limitation, 
then to that extent the special law is different from the Limitation Act.” 


In our view, those observations apply to the present case. The Limitation 
Act does not prescribe, as we have already stated, a period of limitation for 
appeals under s. 23 of the Press (Objectionable Matter) Act, 1951, but the 
period of limitation is prescribed by the Press (Objectionable Matter) <Act, 
1951. The learned Advocate-General contended that the period for filing 
an appeal against orders under s. 4 of the Press (Objectionable Matter) Act is 
prescribed by art. 155 of the Limitation Act. That article prescribes a period 
of sixty days from the date of sentence or order appealed from for all appeals 
under the Code of Criminal Procedure to the High Court except m cases provided 
for by arts, 150 and 157. The Advocate-General contended that the proceed- 
ings under the Press (Objectionable Matter) Act are heard by the Court of 
Session, that the procedure at the hearing is by s. 25 of the Act the procedure 
prescribed by the Code of Criminal Procedure, and the Court of Session being 
a Court constituted under the Code of Criminal Procedure this appeal must 
be regarded as one under art. 155 of the Limitation Act and the period of 
limitation prescribed by s. 23 and the period prescribed under art. 155 being 
the same, s. 29(2) of the Limitation Act has no application. We are unable 
to accept this contention. Article 155 prescribes the period of limitation for 
certain appeals under the Code of Criminal Procedure. It ean only apply to 
appeals which are permitted to be filed by the Code of Criminal Procedure and 
not otherwise. The appeal filed in this case having been filed under s. 23 
= of the Press (Objectionable Matter) Act, 1951, and not under the Code of Cri- 
minal Procedure, in our judgment, art, 155 of the Limitation Act does not 
apply thereto. The fact that the period prescribed for filing appeals to the 
High Court under art. 155 is the same as the period prescribed under s. 23 of 
the Press (Objectionable Matter) Act, 1951, does not exclude the operation of 
s. 29(2) of the Limitation Act. The learned Advocate-General relied upon a 
judement of the Madras High Court, Venkataramayya v. Venkata Sudbaya,! 
in support of his contention that where an appeal lies to the High Court from 
an order of a tribunal exercising jurisdiction under a special law, and the period 
prescribed for such appeal is not different from the period prescribed by the 
Limitation Act for appeal to the High Court from the decision of that tribunal 
in the exercise of its ordinary jurisdiction, s. 29 (2) of the Limitation Act does 
not apply. That was a case in which by Madras Act IV of 1938 District 
Munsifs were empowered to give relief by adjustment of debts to certain 
classes of debtors but by the Act as originally framed no right was given to 
litigants to prefer appeals against the decisions of District Munsifs. It appears 
that the Court of the District Munsif of Bhimavaram was resorted to by a debtor 
for relief under the provisions of the Act and the application was dismissed 
and a revision application was preferred to the High Court against the order 
of dismissal. Before the revision application was heard, the Legislature 
amended Madras Act IV of 1938 and conferred a right of appeal against certain 
orders passed by a District Munsif under the Act. Section 25A which was 
added by the amending Act provided that certain orders passed under the 
principal Act were subject to appeal as if they were ordery falling under s. 47 


1 [1946] A. I. R. Mad. 351. 
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of the Code of Civil Procedure. Relying upon that provision an appeal was pre- 
ferred by the debtor against the order of the District Munsif to the Court of 
the Subordinate Judge and an application was made for condonation of delay 
in filing thé appeal. The Appellate Court refused to condone the delay holding 
that s. 5 of the Limitation Act did not apply, the appeal being governed by 
B. 29(2) of the Limitation Act. The High Court of Madras set aside the decision 
of the Appellate Court and held that the appeal was not governed by s. 29(2) 
‘and s. 5 of the Limitation Act applied thereto. In that case the order made by 
the District Munsif was by the amending Act made appealable as if it was an 
order-passed under s. 47 of the Code of Civil Procedure. An order under s. 47 
of the Code of Civil Procedure is a decree within the meaning of s. 2(2) of the 
Code of Civil Procedure and by s. 96 of the Code of Civil Procedure it is appeal- 
able. The Legislature did not by Madras Act IV of 1938 prescribe any period 
of limitation for appeals against the orders passed by the Munsif. It only con- 
ferred a right of appeal against orders passed by the District Munsifs by making 
them appealable as if they were decrees under the Code of Civil Procedure. As 
the special saw did not prescribe a period of limitation for an appeal from an 
order of the Munsif passed under Act IV of 1938, the period of limitation 
prescribed by the Limitation Act applied to the appeal, Mr. Justice Wadsworth 
who delivered the judgment of the Court observed (p. 352) : 

“In s. 25A newly introduced into this Act, though a right of appeal is given, no period 
of ‘limitation different from the period prescribed by Sch. 1, Limitation Act, is indicated. 
Therefore the provisions of S. 29(2) have no application so as to exclude the provisions of 
S. 5, Limitation Act, from being applied to appeals under the special Law.” 

It is clear from the observation made by the learned Judge that as the Legis- 
lature had only conferred by special law a right of appeal and had not prescribed 
a period of limitation for filing the appeals, s. 29(2) of the Limitation Act did 
not apply. In other words, the appeals from orders passed under Madras Act 
IV of 1938 were governed by the Limitation Act, and in the absence of an 
express provision s. 5 of the Limitation Act applied to those appeals. In our 
Judgment, the case relied upon is not an authority for the proposition submit- 
ted by the Advocate-General. Undoubtedly, there has been a drafting Jacuna 
in the Press (Objectionable Matter) Act, 1951. It is unfortunate that s. 5 of 
the Limitation Act has not been made applicable to appeals under that <Act. 
We invite the attention of the Legislature to this lacuna. As, however, the 
appeal is not filed within the period prescribed by s. 28 of the Act, we have 
no jurisdiction to entertain the appeal. The appeal, therefore, fails and is 
. dismissed. Appeal dismissed. 
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APPELLATE CIVIL. 


Before the Hon'ble Mr. M. C. Chagla, Chief Justice, and Mr. Justice Dixit. 
GOPAL MILLS CO., LTD. v. THE BROACH BOROUGH MUNICIPALITY.® 
Bombay Municipal Boroughs Act (Bom. XVIII of 1925), Secs. 73, 3(2)(8), 75, 76, 77, 78, 80, 

81, 110, 111, 112:—Whether municipality can impose any tax under s. 73 in form of 
rate on lands or buildings—Land built upon whether falls within definition of build- 
ing in Act—Chief Officer whether can amend assessment list after its completion and 
notice in respect of it given under ss. 80 and 81—Whether s. 111 excludes jurisdiction 
of civil Court to decide questions which are to be decided by Magistrate—What ques- 
tions can be considered by Magistrate—Municipality whether can impose house tax 
assessed on capital value—Failure to observe literally requirements of s. 75 whether 
would constitute a breach of requirements of the section. 

The municipality has the power to impose any tax under s. 73 of the Bombay Muni- 

cipal Boroughs Act, 1905, in the form of a rate on lands or buildings, and if such a 


*Decided, November 16, 1955. First Appeal 
No. 28 of 1953 (with First Appeals Nos. 123, 
184, 186, 381 and 418 of 1958), from the de- 
cision of R.K. Saklikar, Civil sar Senior 
Division, Broach, in Special Civil Suit No. 4 
of 1951. 

tThe relevant sections run thus :— 

73. Taxes which may be tmposed.—Subject 
to any general or special orders which the State 
Government may make in this behalf and to the 
provisions of sections 75 and 76, a municipality 
may my for the purposes of this Act any 
of the following taxes, namely :— 

(i) a rate on buil or lands or both 
situate within the municipal borough;... 

(vii) a general sanitary cess for the construc- 
tion and maintenance of public latrines, and 
for the removal and disposal of refuse ;... 

ævi) a lighting tax;... 

men a special educational tax ;... 

3. Definitions.—In this Act in the schedules, 
unless there is something repugnant in the 
subject or context—=- 

(2) “Building” shall include any hut, 
shed or other enclosure, whether used as a 
human dwelling or for any other purpose, and 
shall also include walls including compound 
walis and fencing, verandahs, fixed platforms, 
plinths, doorsteps and the like... 

(8) “Land” shall include land which is built 
upon or covered with water. 

75. Procedure preliminary to imposing tax.— 
A municipality before imposing a tax shall 
observe the following preliminary procedure :— 

(a) it shall, by resolution passed at a 
general meeting, select for the purpose one or 
other of the taxes specifled in section 78 and 
approve rules prepared for the purposes 
clause (j) of section 58, prescribing the tax 
selected, and in such resolution and in such 
rules specify— 

(i) the classes ofpersons or of property 
or of both, which the municipality proposes 
to make liable, and any exemptions which it 
proposes to make ; 

(ti) the amount or rate at which the muni- 
cipality proposes to assess each such class ; 

(iii) in the case of a rate on buildings or 
lands or both, the basis, for each class, of the 
valuation on which such rate is to be imposed; 

(io) all other matters which the State 
Government may require to be specified therein. 

(b) When such resolution has been passed, 


® 
the municipality shall publish the rules so 
approved with a notice in the form of Schedule 
II prefixed thereto. 

(c) Any inhabitant of the municipal borough 
objecting to the imposition of the said tax or 
to the amount or rate proposed or to the classes 
of persons or property to be made liable thereto 
or to any exemptions proposed may, within 
one month from the publication of the said 
notice, send his objections in writing to the 
municipality; the municipality shall take all 
such objections into consideration, or shall 
authorize a committee to consider the same and 
report thereon; and unless it decides to 
abandon the proposed tax, shall submit such 
objections ts opinion thereon and any 
modifications proposed in accordance there- 
with, together with the notice and rules afore- 
said to the State Government. 

Eeplanation.—In the case of lands the basis 
of valuation may be either capital or annual 
letting-value. 

76. Power to sanction, modify and impose 
conditions.—The State Government may refuse 
to sanction the rules submitted under section 
75, or may return them to the munic 
for further consideration, or if no objection 
or no objection which is in its opinion cient, 
was made to the proposed tax within the period 
prescribed under section 75, may sanction 
the sgid rules without modification, or subject 
to such modifications not involving an increase 
in the amount to be imposed, or to such condi- 
tions as to the application within the municipal 
borough to any purpose or purposes of thi 
Act specified in such conditions of the whole 
or any part of the proceeds of the tax, as it 
deems fit, 

77. Publication of sanctioned rules with 
notice.—Rules sanctioned under section 76 
with the modifications and conditions, if any, 
subject to which the sanction is given shall be 
eean by the municipality in the municipal 

rough, together with a notice reciting the 
sanction and the date and serial number there- 
of; and the tax as prescribed by the rules so 
published shall, from a date which shall be 
specified in such a notice and which shall not be 
less than one month from the date of publica- 
tion of such notice, be imposed accordingly, 
and the proceeds tlereof shall be applied b 
the municipality in accordance with all condi- 
tions, if any, subject to which sanction under 
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tax is imposed, then the provisions of ss. 78 to 89 of the Act would apply, and such a 
tax could be recovered as a first charge under s. 112. 
Municipality of Ahmedabad v. Ahmedabad Manufacturing etc. Co. agreed with. 
Bandra Municipality v. Vanechand,’? not agreed with. 
Shidrao Narayanrao v. Athni Municipality,’ referred to. 

The two definitions “building” and “land” contained in s. 8(2) and 3(8) respectively 
of the Bombay Municipal Boroughs Act, 1925, are not mutually exclusive. Both are 
inclustve and neither is exhaustive. Therefore land which is built upon would also 
fall within the definition of building. When power is conferred upon a municipality 


section 76 was given : 

78. Preparation of an assessment-list.—(1) 
When a rate on building or lands or both is 
imposed, the Chief Officer shall cause an assess- 
ment-list of all buildi or lands or Jands and 
buildings in the municipal borough to be pre- 
pared containing— 

(a) the name of the street or division in 


which the p is situate ; 

(b) a Fi wei of the property sufficient 
for identification ; 

(c) the names of the owner and occupier, if 
known ; 

(d) the valuation based on capital or annual 
letting value, as the case may be, on which the 
property is assessed; and 

¢) the amount of the tax assessed thereon. 

2) In assessing a tax on building or lands, 
where the valuation determined under clause 
(d) of sub-section (1) of this section is the annual 
letting value, a sum equal to ten percentum 
of the said valuation shall be deducted there- 
from in lieu of all allowance for repairs or on 
any other account whatsoever. 

(3) For the p se of preparing such 
assessment-list the ef Officer or any person 

under his authority may inspect an 

buil or land: in the municipal boro h 
and on the requisition of the Chief Officer the 
owner or occupier of any such building or land 
shall, within such reasonable period as sball 
be specified in the requisition, be bound to 
furnish a true return to the best of his knowle- 
ledge or belief and subscribed with his signa- 
ture of the name and place of abode of the 
owner or occupier or of both and the annual 
l value and his estimate of the value of 
such building or land. - 


When the assessment-list has been completed, 
the Chief Officer shall give public notice there- 
of and of the place where the list or a copy 
thereof may be inspected ; and every person 
claiming to be either the owner or occupier 
of property included in the list, and any agent 
of such person, shall be at liberty to inspect 
the list and to make extract therefrom without 
i Public lodgi 
81. ic Notice of the time fixed for ing 
objections.—(1) The Chief Officer a at 
the time of the publication of the assessment- 
list under section 80, give public notice of a 
date, not less than one month after such publi- 
cation, before which objections to the valua- 
tion or assessment in such list shall be made ; 
and in all cases in which any property is for 
the first time assessed or the assessment is 
increased, he shall also give notice thereof to 
the owner or occupier of the property, if known, 
and if the owner or occ@pier of the property 
is not known, he shall affix the notice in a 
conspicuous position on the property. 


8 


80. Publication of notice of assessment-list.— 


(2) Objections how io be made.—Objections 
to the valuation and assessment of any property 
in such list shall, if the owner or occupier of 
such property desires to make an objection, 
be made by such owner or occupier or any 
agent of such owner or occupier to the standing 
committee before the time fixed in the afore- 
said public notice, by application in writing, 
stating the grounds on which the valuation or 
assessment is disputed; all application so made 
shall be registered in a book to be kept by the 

ing committee for the purpose. 

110. Appeals to Magistrates.—(1) Appeals 
against any claim included in a bill presented 
under sub-section 1 of section 104 may be 
made to any judi Magistrate or Bench of 
such Magistrates by whom under the direction 
of the Session Judge such class of cases is to 
be tried. 

(2) No such appeal shall be entertained 
unless— 

(a) the appeal is brought within fifteen days 
next after the PEENE of the bill com- 
pleined of; an 

(b) an application in writing, stating the 
grounds on which the claim of the municipality 
is disputed, has been made to the standing 
committee as follows :— 

(i) in the case of a rate on buildings or 
lands or both within the time fixed in the notice 
given under section 81 or 82 of the assessment 
or alteration thereof, according to which the 
bill is prepared, 

(c) the amount claimed from the appellant has 
been deposited by him in the municipal office. 

(3) The decision of the Magistrate or Bench 
of Magistrates in any appeal made under sub- 
section (1) shall, at the instance of either party, 
be subject to revision’ by the Court to which 
appeals against the decision of such Magistrate 
or Bench ordinarily lie. 

111. Entries in the assessment list and taxes 
and decisions to be final_—(1) Every entry 
in the assessment list made under the provi- 
sions of this Act against which no objection 
is made as hereinbefore provided, and the 
amount of every sum claimed from any person 
under this Act on account of any tax, if no 
a 1 therefrom is made as hereinbefore pro- 

ded, and subject to the provisions of sub- 
section (3) of section 110 the decision of the 
Magistrate or Bench of Magistrates upon any 
appeal shall be final. 

2) Effect shall be given by the Chief Officer 
to every decision of the said Magistrate or 
Bench of Magistrates on any appeal or any 
decision in revision on such appeal against any 
such entry or tax. 


1 (1989) 41 Bom. L. R. 1015. 
2 (1988) 85 Bom. L. R. 599. 
8 (1942) 44 Bom. L. R. 849. 
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to assess general sanitary cess on building, for the purposes of valuation the building 
cannot be looked upon as detached from or divorced from the land on which it stands, 
and the municipality in valuing the building can value the land along with it. 

Three taxes, viz. a general sanitary cess, a lighting tax and a special educational cess. 
which were sanctioned by Government, were imposed by a municipality, and under 
the sanction these taxes were linked to the house tax and they were levied at a certain 
percentage of the house tax as it then stood. These three taxes were increased from 
time to time, as a result of the house tax being increased, without following the pro- 
cedure required to be followed under ss. 75, 76 and 77 of the Bombay Municipal 
Boroughs Act, 1925. The municipality contended that whenever the house tax was 
increased, automatically there could be an increase in these three taxes:— 

Held, that the imposition of increase in these three taxes was illegal and not 
justified by the provisions of the Act. 

Cantonment Bd., Poona v. Western India Theatres, referred to. 

The Chief Officer has no authority to amend the assessment list once it is completed 
under s. 78 of the Bombay Municipal Boroughs Act, 1925, and in respect of which notice 
was given under ss. 80 and 81 of the Act. A municipality, therefore, cannot demand 
and the assessee in not Hable to pay tax on the basis of an assessment list which is 
unauthorisedly altered and amended by the Chief Officer. 

Section 111 of the Bombay Municipal Boroughs Act, 1925, excludes the jurisdiction 
of the civil Court to decide questions which are to be decided by the Magistrate and 
ultimately in revision by the appellate Court. The jurisdiction of the Magistrate 
under s. 110 of the Act is limited to considering the question with regard to the 
quantum of taxation. It is not open to him to consider whether the tax that was 
imposed was valid or ultra vires the municipality. Therefore, to that limited extent 
the jurisdiction of the civil Court is excluded. It is open to an assessee to challenge 
the order itself of the Magistrate, but so long as that order stands, it would not be 
open to an assessee to have the quantum of tax reviewed by a tribunal other than 
the tribunal set up under the Act. 

Whether certain items of property should be assessed as one property or different 
properties or whether certain property should be assessed as residential or business 
premises or whether certain land should be assessed on the basis of agricultural land 
used for agricultural purposes or on a different basis, are questions of valuation with 
regard to which the Magistrate under s. 110 of the Bombay Municipal Boroughs Act, 
1925, is the only authority who can decide these questions and the civil Court has no 
jurisdiction to decide them. 

Bhopshetti v. Bhat Secretary of State v. Mask & Co. and Raleigh Investment Co., 
Lid. v. Gov.-General,’ referred to. = 

Under s. 75 of the Bombay Municipal Boroughs Act, 1925, a municipality can impose 
house tax assessed on the capital value of lands and buildings. 

Ahmedabad Municipality v. Gordhandas,” followed and agreed with. 

Section 75 of the Bombay Municipal Boroughs Act, 1925, requires a substantial 
compliance with the procedure laid down in s. 75. Failure to observe literally and 
technically what s. 75 requires would not be a breach of the important requirements 
necessary under s. 75 before a tax can be imposed. 


The facts appear in the judgment. . 
Rajni Patel, with Vithalbhai B. Patel, R. H. Thakore and B. G. Thakore, for 


the plaintiff. 


D. V. Patel aud I. C. Bhatt, for the defendant. 


112. Liability of land, building, elc. for 
rates.—All sums duc on account of any tax 
imposed in the form of a rate on lands or 
buildings or both shall, subject to prior pay- 
ment of land-revenue, if any, due to v- 
ernment thereupon, be a first charge upon the 
building or land, in respect of which such 
tax is leviabie and upon the movable property, 
if any, found within or upon such building or 
land, and belonging to any person liable for 
such tax : 


Provided that no arrears of any such tax 
shall be recovered from any occupier who is 
not the owner if such arrears have been due 
for more than one year or for a period during 
which such occupier was not in oceupation. 
(1953) 56 Bom. L. R. 45. 

(1989) 42 Bom. L. R. 228. 
(1940) L. R. 67 I. A. 222, 

a. ©. 42 Bom. L. R. 767. 
4 (1847) 49 Bom. L. R. 580, P.C. 
5 (1953) 55 Bom. L. R. 1028. 
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CHAGLA C.J. These six first appeals raise common questions of municipal 
taxation, under the Bombay Municipal Boroughs Act, 1925. We will first deal 
with First Appeal No. 28 of 1953 which arises out of special civil suit No. 4 
of 1951 which was filed by the plaintiffs on April 7, 1951. In that suit the 
plaintiffs prayed for a declaration that certain taxes imposed by the Broach 
Municipality were illegal. They asked for an injunction restraining the muni- 
cipality from recovering these taxes and they also asked for a refund of taxes 
for the year 1950-51 which they had paid under protest and also refund of 
part of the amount of taxes paid for the year 1949-50. Bills were submitted 
by the Broach Municipality to the plaintiffs on July 20, 1950, and these bills 
were for taxes for 1950-51 and for arrears of part of the taxes for the year 
1949-50 in respect of properties used for industrial purposes. The plaintifs 
paid the amounts claimed under the bills under protest between October 23, 
1950, and December 19, 1950. The amounts paid were approximately Rs. 41,000 
including distress warrant fee of about Rs. 1,856. They served upon the muni- 
cipality a statutory notice under s. 206A of the Municipal Boroughs Act on 
December 3%, 1950, and filed the suit out of which this appeal arises. The 
learned trial Judge gave relief to the plaintifts in respect of the general sanitary 
eess Which had been imposed on the land belonging to the plaintiffs on the 
ground that no sanction had been obtained for sanitary cess on the land from 
Government. He also gave relief to the plaintiffs in respect of arrears for 
1949-50 relating to a tax on industrial premises, and the reason why this relief 
was given was stated by the learned Judge to be that the demand made was 
legal because in that year the municipality’s machinery to levy this tax was 
not ready. He, therefore, gave a declaration with regard to these two taxes 
and also decreed a refund to the extent of Rs. 7,287-15-0. He dismissed the 
plaintiffs’ suit with regard to the other contentions and with regard to the claim 
for refund to the extent of Rs. 33,436-14-0. The plaintiffs failed in substantiat- 
ing their claim that the house tax levied by: the municipality was illegal, that 
the genera] sanitary cess on buildings and on Jand under buildings was illegal, 
that the lighting tax imposed by the municipality was illegal, and the special 
educational cess was illegal. The plaintiffs have now come in appeal in respect 
of the reliefs which were refused to them by the trial Court. 

A certain background: to this controversy has got to be stated in order to 
appreciate what the contentions of the appellants are. On October 30, 1912, Gov- 
ernment by a resolution gave sanction to the municipality to levy house tax on 
the market value on buildings and the assessment was to be according to the 
schedule to this resolution. On December 23, 1931, the Government passed 
another resolution giving sanction to the municipality to substitute the word 
‘‘eapital’’ for the word ‘‘market’’. Therefore the tax was to be on the capital 
value and not on the market value of the buildings. On April 29, 1944, Govern- 
ment by a resolution sanctioned the levy of a general sanitary cess on buildings 
and the rate was to be 8 annas on every rupee of the house tax. On February 
20, 1947, Government by a resolution sanctioned house tax on capital value 
of lands and buildings and by this resolution they also increased the rate of 
house tax. They also sanctioned the imposition of a lighting tax which was 
to be 25 per cent. of the house tax, and they also sanctioned the imposition of 
a special education cess which was to be 50 per cent. of the house tax. On 
December 5, 1949, Government by a resolution sanctioned a house tax on busi- 
ness premises and industrial premises and the tax was to be assessed at a 
special rate of one and a half times the house tax on non-industrial and business 
premises. On February 20, 1950, Government by a resolution sanctioned an 
increase in the rate of house tax. These taxes have been challenged before us 
by Mr. Rajni Patel on behalf of the appellants on various grounds, and we 
now proceed to consider the grounds urged by Mr. Rajni Patel before us. 

The first ground is that the tax on property being assessed on capital valute 
was not within the competence of the State Legislature and therefore not within 
the competence of the municipality to impose. The contention is that this is 
not a tax on property but on capital assets, This very contention was ureed 
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before a division bench of this Court in Ahmedabad Municipality v. Gordhandas,' 
and that contention was rejected. ‘That division bench pointed out, and with 
respect rightly, that the tax on-capital value was a mode of imposing the tax 
and not the nature of the tax itself, and for that purpose they relied on the 
explanation to s. 75 of the Municipal Boroughs Act, which explanation provides: 
“In the case of lands the basis of valuation may be either capital or annual letting- 
value.” 
This decision is binding on us, and apart from its being binding on us, we, 
with respect, agree with the view taken by the learned Judges. 

The next contention which has not been very seriously pressed is that the 
taxation to the extent that it imposed a higher rate on business and industrial 
premises offends against art. 14 of the Constitution. It id suggested that if 
a discrimination is made between residential premises and business and indus- 
trial premises, the assessee owning industrial or business premises is denied 
equality before the law. It is clear that there is a rational basis for the classi- 
fication between business and industrial premises and residential premises, and 
if a higher rate of tax is imposed upon business and industrial premises, it is 
pursuant to a classification which is clearly rational, and if the classification is 
made on a rational basis, then the resulting difference or discrimination cannot 
be said to offend against art. 14 of the Constitution. In this connection Mr. 
Thakore, who appears in two other appeals where similar questions arise, has 
also attempted to argue that this was a tax on business which was not within 
the competence of the State Legislature and therefore of the municipality. It 
is difficult to understand how this tax can be considered to be a tax on business. 
The tax is Independent of any profits made in the business carried on in the 
particular premises. The tax would be imposed even if the business made a 
loss. Therefore it is clear that the real nature of the tax is property tax and 
not tax on business. 

The next contention of Mr. Rajni Patel is that the method of taxation 
adopted by the municipality is unlawful, and briefly the argument put forward 
by Mr. Rajni Patel is that it is not open to the municipality in respect of 
general sanitary cess, lighting tax and special educational cess to impose it as 
a rate on land or building. In order to understand this contention we must 
look at the scheme of the Municipal Boroughs Act. Section 73 gives a. list 
of taxes which can be imposed by the municipality, and as has been pointed 
out, appropriate expression seems to have been used with regard to the different 
taxes which the municipality can impose. They are either described as a rate, 
a tax, a toll, an octroi, a cess, depending upon the nature of the tax, and in all 
13 taxes are enumerated under this section. Under sub-cl. (+) the tax which 
is commonly known as property tax is described as a rate on buildings or lands 
or both situate within the municipal borough. Sub-clause (vii) refers to a 
general sanitary cess for the construction and maintenance of public latrines, 
and for the removal and disposal of refuse. Sub-clause (at) is a lighting tax, 
and sub-el. (ziii) is a special educational tax. Sub-clause (x) refers to a general 
water rate or a special water rate or both for water supplied by the munici- 
pality, which may be imposed in the form of a rate assessed on buildings and 
lands or in any other form, including that of charges for such supply, fixed 
in such mode or modes as shall be best adapted to the varying circumstances 
of any class of cases or of any individual case. What is urged is that when- 
ever the Legislature intended to confer upon the municipality the power to 
levy a tax by means of a rate on buildings or lands, the Legislature has clearly 
indicated that power in s. 73. Sub-clause (¢) itself deals with the rate on 
buildings and there could be no doubt or difficulty about the power of the 
municipality to impose a rate on buildings or lands. Then in the case of the 
general water rate, again, the Legislature has clearly indicated that that rate 
may be imposed in the form of a rate assessed on buildings or lands or in any 
other form. But barring this, with regard to other taxeseno power has been 
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. conferred upon the municipality to impose other taxes in the form of a rate 
assessed on buildings or lands, and therefore it is urged that a general sanitary 
cess or a lighting tax or a special educational cess cannot be imposed in the 
form of a rate on lands or buildings. Attention is then drawn to sub-cl. (c) 
. of the proviso which says: 

“(c) the municipality in lieu of imposing separately any two or more of the taxes 

described in clauses (i), (viti), (x) and (xi), may impose a consolidated tax assessed as a 
-~ rate on buildings or lands or both situated within the municipal borough.” 
It is therefore pointed out that apart from the taxes mentioned in sub-cls. (4) 
and (x), viz. rate on buildings or lands and general water rate, it is only when 
the municipality consolidates any two or more of the taxes described in sub-cls. 
(+), (viii), (£x) and (2) that it has the power to impose a consolidated tax 
in the form of a rate on buildings or lands. But apart from the taxes men- 
tioned in sub-cls. (4) and (x) and apart from the case of consolidation which 
can only arise in the case of taxes mentioned in cl. (c) of the proviso, the muni- 
cipality has no power to impose a tax in the form of a rate on lands or 
buildings. ° 

In advancing this argument the distinction between the imposition of a tax 
and the mode of imposition is overlooked. Section 78 primarily deals with 
the power of the municipality to impose tax, and it may be that in.the case 
of some taxes it has also indicated the mode in which the tax ‘may be levied. 
But we do not find any prohibition in s. 73 preventing the municipality from 
Imposing a general sanitary cess or a lighting tax or a special educational tax 
in the form of a rate assessed on buildings or lands. Mr. Thakore is right 
when he contends that when you are dealing with a local authority, any power 
to tax must be expressly conferred upon it, and if any power is not conferred, 
by implication the Court must come to the conclusion that the local authority 
is prevented and precluded from exercising that power. That principle would 
apply to the taxes enumerated in s. 73. The power of the municipality to 
impose taxes is limited to the taxes mentioned in s. 73, and it would not be 
proper by implication to extend the power conferred upon the municipality 
under s. 73. But as we said before, it is one thing to say that the municipality 
has the power to impose certain taxes and has no power to impose other taxes; 
it is entirely a different thing to say that the municipality cannot impose the 
tax in a particular manner because the Legislature in the section dealing with 
imposition of taxes has not indicated that mode. 

Turning to the scheme of the Act with regard to the mode of levying taxes, 
el, (c) of the proviso to s. 73 to which reference has been made, in our opinion, 
merely deals with consolidation of two or more taxes and it provides that the 
consolidated tax may be assessed as a rate on buildings or lands or both situate 
within the municipal borough. It is impossible to read in this clause a pro- 
hibition against the municipality assessing any other tax mentioned in s. 73 
as a rate on buildings or lands. Section 85 may also be looked at in this con- 
nection. That section provides: 

“A tax imposed in the form of a rate on buildings or land or both shall be leviable 
primarily from the actual occupier of the property upon which the tax is assessed if he 
is the owner of the property, or holds it on a building or other lease from the Government 
or from the municipality, or on a building lease from any person.” 

It also provides how the tax shall be otherwise primarily levied. Then s. 112 
makes all sums due on account of any tax imposed in the form of a rate on 
lands or buildings or both as a first charge upon the building or land. But 
the section which is most relevant in this connection is s. 75 which lays down 
the procedure which the municipality has to follow preliminary to imposing tax, 
and that section applies to imposition of every tax mentioned in s. 73, and the 
procedure provided is that the municipality has to pass a resolution at a 
general meeting to select for the purpose one or other of the taxes mentioned 
in s. 73 and approveerules prepared for the purposes of cl. (j) of s. 58, pres- 
cribing the tax selected, and in such resolution and in such rules specify... 
Then follows four sub-clauses: 

L.R.—20. 
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(i) the classes of persons or of property or of both, which the municipality proposes 
to make liable, and any exemptions which it proposes to make; 

(ii) the amount or rate at which the municipality proposes to assess each such class; 

(iti) in the case of a rate on buildings or lands or both, the basis, for each class, of 
the valuation on which such rate is to be imposed; [and] 

(iv) all other matters which the State Government may require to be specified therein. 
Therefore, with regard to any tax it is open to the municipality to specify 
either the class of persons or of property or of both, which the municipality 
proposes to make liable, and also the amount or rate at which the property, 
if the municipality proposes to make property liable, should be assessed, and 
further if the municipality decides on levying the tax in the form of a rate, 
then the basis for valuation of the property. This section makes no distinc: 
tion between one type of tax and another. The procedure must be followed 
with regard to all taxes and it is open to the municipality to decide by resolu- 
tion and rules how the taxes should be levied. In our opinion, s. 75 clearly 
indicates that wide power is conferred upon the municipality to determine 
upon the mode of collecting a particular tax, and there is nothfng in s. 73 
which limits the power conferred upon the municipality under s. 75 with 
regard to any of the taxes mentioned in s. 73. 

A question as to the construction of s..112 came up before Mr. Justice 
Rangnekar in Bandra Municipality v. Vanechand,' and that learned Judge took 
the view that s. 112 only applied to a house tax. With respect to the learned 
Judge, he overlooked the clear language of s. 112, viz. all sums due on account 
of any tax imposed in the form of a rate on lands or buildings. It did not 
refer to taxes which were imposed as a rate on buildings or lands used in the 
language of s. 73(1). It should also be noted that ss. 78 to 89 are under a 
Chapter headed ‘‘ Assessment of and liability to rates on buildings or lands’’, 
and although the heading refers merely to rate on buildings or lands, the view 
has been taken by Sir John Beaumont in Municipality of Ahmedabad v. Ahmed- 
abad Manufacturing, etc. Co.* that the whole of the Chapter and s. 78 
to 89 not only apply to assessment of and liability to rates on buildings or lands, 
but also to taxes in the form of rates on buildings or lands. The view taken 
by Mr. Justice Rangnekar in Bandra Municipality v. Vanechand was dissented 
from by Mr. Justice Wassoodew in Shidrao Narayanrao v. Athni Municipality. 
In our opinion, looking to the scheme of the Act and particularly the language 
of s. 75 and the language of s. 112, it is clear that the municipality has the 
power to impose any tax in the form of a rate on lands or buildings, and if 
such a tax is imposed, then the provisions of the Act in ss. 78 to 89 would 
apply and such a tax could be recovered as a first charge under s. 112. 

It was also urged by Mr. Rajni Patel that a tax must be related to the pur- 
pose for which it is collected. It is said that the purpose of a general sanitary 
cess is the construction and maintenance of public latrines and for the removal 
and disposal of refuse as provided in the Act. A lighting tax is for the pur- 
pose of affording lighting facilities to the persons resident within the borough, 
and a special educational tax is for the advancement of education of the 
citizens of that borough, and it is therefore pointed out that if the tax is 
linked with property, the purpose of the tax would not be served. It is rather 
difficult to understand this argument. If the amount of the tax collected is 
utilised for the purpose mentioned in the Act, it is entirely a matter of indif- 
ference as to how that tax'is collected. Linking the tax to property may be 
the most convenient mode of collecting it. There is no suggestion in the matter 
before us that the municipality in fact did not utilise the tax for the purpose 
for which it was levied. 

The next contention is that the general sanitary cess is illegal in respect of 
land which is built upon, or, to use different language, it is illegal in respect 
of land which is under the buildings constructed thereon. The only authority 
that this municipality has is to impose a general sanitary gess on buildings, and 
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attention is drawn to the definition of ‘‘building’’ and of ‘‘land’’ in the Act. 
‘‘Building”’ is defined in s. 3(2) as including any hut, shed or other enclosure, 
whether used as a human dwelling or for any other purpose, and also including 
walls, compound walls and fencing, verandahs, etc. It will be noticed that 
this is an inclusive and not an exhaustive definition. ‘‘Land’’ is defined in 
s. 3(8) as including land which is built upon or covered with water. From 
these two definitions the contention is put forward that if you have a land 
which is built upon, then it falls within the definition of ‘‘land’’ and not within 
the definition of ‘‘building’’, and if the only power that the municipality has 
is to impose general sanitary cess on buildings and not on lands, to the extent 
that the municipality has imposed tax on lands built upon, the exercise of that 
power is ultra vires. What the municipality has done is that in valuing build- 
ings it has valued the land on which the building stands. It is difficult to 
understand how a building can be valued divorced from the land on which it 
stands, and the objection really is to the valuation of the land along with the 
building. In the context ‘‘land’’ may include Jand which is built upon, but 
from that ®& does not follow that land which is built upon would not also fall 
within the definition of ‘‘building’’. The two definitions ‘‘building’’ and 
‘‘land’’ are not necessarily mutually exclusive. Both are inclusive; neither 
is exhaustive; and when power is conferred upon the municipality to assess 
general sanitary cess on building, it is difficult to accept the contention that 
for the purpose of valuation the building should be looked upon as detached 
from or divorced from the land on which it stands. In our opinion, there is 
no substance in this contention. 

The contention is then put forward that the imposition of general sanitary 
cess, lighting tax and special educational cess was bad in its inception because 
the preliminary procedure laid down in s. 75 was not followed. We have already 
drawn attention to what is the procedure to be followed by the municipality 
before imposing a tax under s. 75. With regard to the general sanitary cess, 
a resolution was passed by the municipality on August 6, 1943, and the resolu- 
tion provided that the rules suggested by Government with regard to the 
imposition of general sanitary cess should be approved, and the rules provided 
for the method of imposition of this tax, and one of the important rules was 
that the general sanitary cess will be levied on all houses which are subject to 
a house tax at the rate of 8 annas per rupee imposed by the municipality. 
What is urged is that the resolution itself does not provide for the selection 
of the tax and the mode of levying the tax as set out in the four sub-clauses of 
s. 75(a). It is urged that the municipality must solemnly go through the pro- 
cedure of setting out in the resolution what already appears in the rules. We 
have had occasion recently to decide that s. 75 requires a substantial com- 
pliance with the procedure laid down in that section. Failure to observe literally 
and technically what s. 75 requires would not be a breach of the important 
requirements necessary under s, 75 before a tax can be imposed. The principle of 
incorporation by reference is a well accepted principle in statutes or docu- 
ments, and if the resolution refers to the rules, then the rules must be deemed 
to have been incorporated in the resolution. Therefore, instead of solemn]y 
setting out the rules over again in the resolution, the resolution refers to the 
rules and makes the rules a part of the resolution. 

It is then said that even the rules do not set out the provisions with regard 
to the levying of the house tax. At this date the rates in force with regard to 
levying of the house tax was the same as sanctioned by Government in 1912 
and which formed part of the Schedule to the House Tax Rules, and the 
rules framed by the municipality with regard to the general sanitary cess ex- 
pressly mentioned that the general sanitary cess will be levied on all houses 
which are subject to the house tax at the rate-of 8 annas per rupee imposed by 
the municipality. Therefore, here again, we have incorporation of the Schedule 
dealing with the hoyse tax in these rules, and there is equally no force in the 
contention that these rules should have contained an identical Schedule setting 
out the rates of house tax, It is said that by not incorporating this Schedule 
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when the rules were forwarded to Government for sanction under s. 76 the 
Schedule was not forwarded to Government, and therefore Government could 
not apply its mind to what was the quantum of tax which was being collected 
under the heading “‘general sanitary cess’’. It is indeed taking a very poor 
view of the responsibilties of Government that when these rules were forwarded 
and when these rules expressly referred to the house tax and the rates at which 
it was being imposed by the municipality, the Government did not apply its 
mind to the Schedule which they themselves had sanctioned. 

The position is identical with regard to the lighting tax and the special edu- 
cational cess. The same objection is raised that the procedure laid down in 
s. 75 was not followed, and the answer to that objection is the same we have 
given with regard to the general sanitary cess. In passing both the resolutions 
which were passed. on October 8, 1946, the municipality has substantially com- 
plied with the requirements of s. 75, and although the resolutions may not have 
specifically mentioned all that is required by s. 75, there was a clear reference 
to these topics by incorporation of rules. 

The next contention urged by Mr. Rajni Patel is much more substantial. 
What is urged is that with regard to the general sanitary cess, the lighting tax 
and the special educational cess, they were increased from time to time without 
following the procedure required to be followed under s. 75 and s. 76. The 
municipality has taken the view that because these three taxes were linked to 
the house tax and they were to be levied at a certain percentage of the house tax, 
whenever the house tax was increased, automatically there would be an increase 
in these three taxes. This view of the municipality is obviously erroneous. When 
a tax is Imposed, apart from the resolution that the municipality has to pass, the 
rules have to be published, an opportunity has to be given to the inhabitants to 
object to the imposition, Government have to consider the rules, and after con- 
sidering the rules they have to be sanctioned, and finally under s. 77 after the 
Government has sanctioned the rules, the sanctioned rules have to be published 
with a notice as to when the tax will come into force. Admittedly, in the case 
of these three taxes, although there was an increase as a result of the house 
tax being increased, the procedure. under ss. 75, 76 and 77 was not followed. 
There was no resolution, no rules were framed, there was no publication, no 
opportunity to the residents to object,.no sanction obtained from Government, 
and no final publication of the sanctioned rules with the notice required under 
s. TT. Section 60 of the Act provides: 


“(1) Subject to the requirements of clause (a) of the proviso to section 58 a munici- 
pality may, except as otherwise provided in clause (b) of the proviso to section 103 at 
any time for any sufficient reason, suspend, modify or abolish any existing tax by 
suspending, altering or rescinding any rule prescribing such tax.” 


Our High Court in Cantonment Bd., Poona v. Western Indsa Theatres,’ has 
held that the expression ‘‘modify’’ includes’ ‘‘to increase”. And sub-s. (2) of 
section 60 provides: 


“(2) The provisions of Chapter VID relating to the imposition of taxes shall apply 

so far as may be to the suspension, modification or abolition of any tax and to the sus- 
pension, alteration or rescission of any rule prescribing a tax.” 
Therefore, the Legislature really looks upon an increase in the tax as an imposi- 
tion of a tax and it expressly provides that the procedure laid down under 
Chap. VII, which is the Chapter dealing with municipal taxation, should be 
followed not only in the case of the imposition of a new tax but also ‘when a tax 
already imposed has been increased. 

When we look at some of the other sections of the Act, it will become clear 
that the Legislature was at pains to emphasise that whenever there was an in- 
crease under any of the provisions of the Act, a proper notice should be given 
to those who would be affected by the increase and a certain procedure has to be 
followed. For instance, under s. 77A(1) the State Govemmment may by noti- 
fication empower any municipality to levy any tax imposed by such municipality 
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under s. 73 within such maximum and minimum limits either as to the amount 
or the rate as may be specified in such notification. Sub-s. (3) provides: 

“(3) When a municipality has by a resolution passed under sub-section (2) decided to 
increase or reduce the amount or rate at which any tax is leviable, the municipality shall 
publish in the municipal borough the resolution together with notice specifying a date, 
which shall not be less than one month from the date of publication of such notice, from 
which the amount or rate at which any tax is leviable shall be increased or reduced.” 
Under s. 103, which confers upon the State Government the power to require 
the municipality to impose taxes, the procedure is laid down for the State 
Government to take into consideration any objection which the municipality or 
any inhabitant of the municipal borough may make against the imposition or 
enhancement of such tax. We are surprised that the Broach Municipal Borough 
should have taken the view that when these three taxes were being enhanced, it 
was open to the municipality to do so without complying with any procedure 
which would give notice to the inhabitants or which would give them an oppor- 
tunity to raise objection to the enhancement. The rather half-hearted conten- 
tion of M? D. V. Patel on behalf of the municipality that by reason of the 
sanction already given by Government to the levying of these taxes at a parti- 
cular percentage of the house tax, it justified the municipality in not obtaining 
the further sanction of Government, is entirely untenable. What the Govern- 
ment sanctioned was the levying of these three taxes.on the basis of the house 
tax as it then stood. These taxes were linked to the house tax, but not indefinite- 
ly and not for all time to come. There was nothing in the resolution to suggest 
that Government had sanctioned that if the house tax was increased, necessarily 
the quantum of these three taxes would also increase, It was incumbent upon 
the municipality to forward the proper resolution and rules under s. 75 to 
Government for consideration, and the Government may well have taken the 
view that although a case had been made out for the increase of the house tax, 
no case was made out for the increase of these three taxes. Therefore, in our 
opinion, the imposition of increase in these three taxes after these three taxes 
were originally sanctioned by Government is illegal and not justified by the 
provisions of the Municipal Boroughs Act. Therefore, the appellants are entitled 
to succeed to the extent that in 1950-51 they have been compelled to pay an 
increase in these three taxes over and above the rate originally fixed with regard 
to the Imposition of these taxes. 

With regard to the increase in the house tax itself, no objection can be taken 
on the ground that the procedure laid down in ss. 75, 76 and 77 was not followed. 
But the objection to the increase of this tax is based on different considerations 
and ‘the attack is made from a different angle. What is urged by Mr. Rajni 
Patel is that the provisions laid down in the Chapter dealing with assessment of 
and liability to rates on buildings or lands were not complied with when the 
house tax was increased and the appellants were compelled to pay this increased 
tax. The main and substantial non-compliance which is relied upon is that there 
was no standing committee constituted at the relevant date and in the absence 
of the standing committee the provisions of these sections could not be complied 
with. A few dates may be mentioned in connection with this argument. The 
rules with regard to the constitution of a standing committee under s. 58 were 
framed on February 22, 1950, and the standing committee was appointed for 
the first time on April 22, 1950. The assessment list for the year 1950-51 was 
completed on February 20, 1950, and a public notice was given under s. 80 on 
the same day. The Government gave sanction to the increase in the house tax 
on February 20, 1950, and the evidence shows that the Chief Officer amended 
the assessment list which was completed under s. 78 so as to bring the assessment 
in conformity with the increased rate sanctioned by Government. The assess- 
ment list was authenticated by the standing committee on August 5, 1950, after 
the bills against the appellants were issued on July 20, 1950, and the payment 
of the taxes claimedgunder these bills was made under protest between October 
23 and December 19, 1950. What is pointed out is that under s. 81 objections to 
the assessment had to be made to the standing committee and the standing com- 
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mittee has got to consider the objections and decide them. It is therefore said 
that if there was no standing committee at. all till April 20, 1950, the public 
notice being given on February 20, 1950, the proper authority to which objection 
could have been made by the assessee was not constituted. It is also pointed out 
that the authentication by the standing committee was after the bills were issued 
and therefore the demand for tax contained in the bills was not a legal 
demand. It is pointed out that our Court bas held that ‘‘assessment’’ means 
the actual sum for which the tax-payer is liable and in respect of which a bil 
is issued. See Ankleshwar Municipality v. Chhotalal.’ It has also been pointed 
out by our Court in Amalner Municipality v. Pratap Mal, that non-compliance 
with the provisions of ss. 78 to 81 is fatal. Therefore, it is urged that the failure 
to constitute a standing committee as required by the Act clearly resulted in a 
non-compliance with s. 81 and therefore the demand for taxes under the bills 
was illegal. 

As against this Mr. D. V. Patel has drawn attention to the fact that a bill 
could only be submitted for the sum claimed as due, and assuming that the tax 
was not due when the bills were issued, the only consequence would®be that the 
municipality would not be entitled to avail itself of the special mode of recovery 
of municipal claims provided by Chap. VIII of the Act. But it is urged that 
even so there would be nothing to prevent the municipality from filing a sult to 
recover its claims under s, 203 of the Act, and therefore Mr. D. VY. Patel argues 
that the material date which we must consider in order to decide whether the 
appellants are entitled to claim refund is the date when the payment was made, 
and if the payment was made in October 1950 after the assessment list had been 
properly authenticated, the appellants could not possibly urge that at that date 
the imposition of the tax was illegal. Mr. D. V. Patel has therefore to concede 
that to the extent that the municipality claimed Rs. 1,856-2-0 as the cost of 
coercive measures adopted by it under Chap. VIII, to recover these taxes from 
the appellants, the appellants would be entitled to a refund. With regard to 
the failure to constitute a standing committee, Mr. D. V. Patel has pointed out 
that the Broach Municipal Borough had a managing committee under the Dis- 
trict Municipal Act and the powers and functions of the managing committee 
under that Act were almost identical with the powers and functions of the 
standing committee under the Municipal Boroughs Act, and under s. 5 of the Act 
appointments made under the District Municipal Act were to continue unless 
their continuance was in any way inconsistent with the provisions of the Muni- 
cipal Boroughs Act. Therefore, Mr. D. V. Patel argues that the managing com- 
mittee continued under s. 5 of the Municipal Boroughs Act, that it could per- 
form all the functions of the standing committee, that the record shows that in 
fact it did perform those functions, and there was nothing illegal in its doing so. 
It was only when rules were framed under s. 58 and the new standing committee 
was appointed that that standing committee took the place of the managing 
committee under the District Municipal Act. Mr. D. V. Patel has drawn our 
attention to the minute book of the managing committee where the words _ 
‘‘managing committee’’ are scored off and the words ‘‘standing committee’’ are 
substituted, and the resolution of February 20, 1950, sanctioning the valuation 
and the assessment has been passed by this standing committee. If the objection 
to the assessment only consisted in the failure of the Broach Municipality to 
appoint a standing committee as required by the Act, we would seriously have 
considered whether the contention of Mr. D. V. Patel should not prevail and 
whether we should not take the view that after due authentication in August 
1950 the tax was due and the appellants could not resist the payment of the tax 
in October 1950. 

But there is a more serious objection to the imposition of the increased house 
tax and we will now turn to consider that objection. Section 78 deals with the 
preparation of the assessment list and it provides what that list should contain, 
and one of the items is the amount of tax assessed on buildings or lands. Sec- 
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tion 80 provides for the Chief Officer giving a public notice when the assessment 
list has been completed. Section 81 imposes a duty upon the Chief Officer that 
at the time of the publication of the assessment list under s. 80 he shall give 
public notice of a date, not less than one month after such publication, before 
which objections to the valuation or assessment in such list shall be made, and 
it further provides that in all cases in which any property is for the first time 
assessed or the assessment is increased, he shall also give notice thereof to the 
owner or occupier of the property, if known, and if the owner or occupier of the 
property is not known, he shall affix the notice in a conspicuous position on the 
property. Then sub-s. (2) of s. 81 provides how objections have to be made, 
sub-s. (3) provides for the hearing of objections by the standing committee, sub- 
s. (4) provides, after the objections have been disposed of, for the authenti- 
cation of the list, and sub-s. (6) provides for the authenticated list being con- 
elusive under the circumstances mentioned in that sub-section. In this case, as 
we have pointed out, the assessment list was completed on February 20, 1950, 
but it was completed on the basis of the old rates for house tax and not on the 
basis of the increased rates sanctioned by Government on that date. The Chief 
Officer gave a public notice as required by ss. 80 and 81, and that was also on 
the basis of the assessment list completed as pointed out. After the sanction 
was received, which was a few days after February 20, 1950, the Chief Officer 
took it upon himself to alter and amend the assessment. list and it was on the 
basis of this amended assessment list that increased house tax was demanded 
from the appellants under the bills to which reference has been made. 

The question that has been agitated before us is whether the Chief Officer had 
any authority to amend the assessment list once it was completed under s. 78 
and in respect of which notice was given under ss. 80 and 8b. Mr. D. V. Patel 
has relied on s. 77 and has informed us that the increase sanctioned by Govern- 
ment was published under this section. But the mere fact of publication of the 
sanctioned increase under s. 77 does not get the municipality out of the serious 
difficulty which it finds itself in. We have to be satisfied that there is any provi- 
sion in law by which the Chief Officer could amend the assessment list already 
completed under s. 78. There are only.two provisions in the Act for amend- 
ment of an assessment list. One is under s. 81(3) where the amendment is the 
result of the standing committee considering objections made by the inhabitants 
to the imposition of any tax, and the other is under s. 82(1) where the amend- 
ment may take place after authentication but on the limited grounds mentioned 
in s. 82, and it is conceded by Mr. D. V. Patel that the present case of amendment 
falls neither under s. 81(3) or under s. 82(1). Apart from these two sections 
there is no provision in the Act for amendment of the assessment list, and cer- 
tainly there is no provision in the Act for the Chief Officer amending the list. 
It was rather ingeniously argued by Mr. D. V. Patel that the amendment was 
merely a clerical or an arithmetical matter and that the assessment having been 
completed and the properties having been valued, all that the Chief Officer did 
was to amend the quantum of tax on the basis of the increased rate.. In putting 
forward this contention Mr. D. V. Patel overlooks the mandatory provisions of 
s. 78. One of the constituent elements of an assessment list is the amount of the 
tax and it is that assessment list which includes the amount of tax that has to be 
prepared, published, and in respect of which notice has to be given. Therefore, 
what the Chief Officer was doing pursuant to the sanction received from Govern- 
ment was to alter and amend the assessment list in respect of one of its most 
important constituent elements, and we see no authority in the Act conferred 
upon the Chief Officer to do so. It may be that there is a lacuna in the Act in 
that no provision is made for an automatic amendment of the assessment list by 
the sanction being published of increased taxation under s. 77. But the assessee 
ig entitled to contend that he is liable to pay tax only on the basis of the assess- 
ment list prepared under s. 78 and in respect of which notice has been given. 
Therefore, when the appellants paid the tax between October and December 1950, 
the assessment list properly published under the Act did not and could not 
include the increased amount of tax. The only legal and valid assessment list 
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was as originally prepared by the Chief Officer and in respect of which public 
notice was given by him. The municipality could not demand and the assessee 
was not liable to pay tax on the basis of an assessment list which was unauthoris- 
edly altered and amended by the Chief Officer. 

An interesting argument was advanced before us whether in this case an 
individual notice was necessary on the part of the Chief Officer because the tax 
was increased and therefore every owner of the property who was liable to pay 
the increased tax was entitled to the notice referred to in the second part of 
s. 81(1). It was urged on the one hand by Mr. Rajni Patel that this was a case of 
an increased assessment because the quantum of tax was increased and there- 
fore every owner or occupier of property who was affected by this increase was 
entitled to individual notice, and admittedly no individual notice was given in 
this case, and therefore it was urged that on this ground also the imposition of 
increased tax was invalid. As against this Mr. D. V. Patel argued that looking 
to the language used in s. 81(1) and looking to the principle underlying this 
sub-section, an individual notice is only necessary when the valuation of the 
property is altered, because if the valuation is altered, necessarily the assess- 
ment would also be altered. But when a rate is increased, it does not affect any 
individual owner of a property, but it affects all owners equally and no question 
of valuation or assessment arises, It is also pointed out that under sub-s. (2) of 
s. 81 a right is given to the assessee to object to the valuation or assessment 
referred to in sub-s. (1), and it is urged that it is impossible to take the view 
that the assessee would be entitled to object before the standing committee with 
regard to the rate which was sanctioned by Government. Therefore, it is said 
that the whole scheme makes it clear that it is only when an owner of a property 
is affected quae his own property that an individual notice is necessary. It is 
also urged with some force that any other view would result in this anomalous 
situation that in every case where a rate is increased, individual notice would 
have to be given to every owner of the property. In our opinion, it is unneces- 
sary to decide this question in this appeal as we have already pointed out that 
the imposition of this tax suffers from the more important infirmity to which 
we have already drawn attention. 

A further contention put forward by Mr. Rajni Patel may be noticed in pass- 
ing, but in our opinion there is not much substance in it. It is urged that when 
the general sanitary cess, lighting tax and educational cess were imposed, rules 
under s. 58(7) were not framed with regard to the mode of collecting these taxes, 
and reliance was also placed on cl. (b) of the proviso to s. 77 which provides: 

“(b) on or before the day on which a notice is issued under this section, the muni- 

cipality shall publish such further detailed rules as may be required, and as may have 
been approved by the State Government under clause (a) of the proviso to section 58, 
prescribing the mode of levying, and recovering the tax therein specified and the dates 
on which it or the instalments, if any, thereof shall be payable.” 
The Broach Municipality has published rules with regard to the levying of taxes 
which apply to all taxes, and these rules which were framed under the District 
Municipal Act continue in force under s. 5, and we see no reason why if these 
rules deal with matters referred to in s. 58, it was necessary to have detailed rules 
published under s. 77(0). The necessity of publishing further detailed rules 
under cl. (b) of the proviso to s. 77 would only arise when there were not proper 
rules framed by the Broach Municipality, and Mr. Rajni Patel has failed to 
point out to us any lacuna in the rules which would offend against either cl. (b) 
of the proviso to s. 77 or s. 58. 

Mr. Thakore, while supporting Mr. Rajni Patel in the contentions put forward, 
has argued one point which arises in First Appeal No. 381 of 1953 which is dis- 
tinct from the points urged by Mr. Rajni Patel. In First Appeal No. 381 of 
1953 the assessee is the Broach Fine Counts Spinning & Weaving Co. Ltd. The 
properties assessed as shown in the schedule to the plaint are 68 items mentioned 
in Sch. A. In Sch. B 15 items are mentioned. With regard to these 63 items in 
Seh. A, they were assessed as one property, and the contention of the appellant 
was that they should have been assessed as 63 properties or tenements and not 
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as one property. With regard to the 15 items in Sch. „B, they were assessed as 
business premises, and the contention of the appellant was that they should 
have been assessed as residential premises. There was also a chawl and that was 
also assessed as business premises and the contention of the assessee was that 
that should have been also assessed as residential premises. The learned Judge has 
refused to decide these questions taking the view that the Court had no jurisdic- 
tion to inquire into these disputes as the Municipal Boroughs Act ousted the 
jurisdiction of the civil Court to go into this matter, Mr. Thakore contends 
that what he was objecting to was not the quantum of assessment, but the basis of 
assessment, and it was further his contention that in any view of the case the 
jurisdiction of the civil Court was not excluded by the Municipal Boroughs Act, 
and even assuming that he could have raised this contention before the Magistrate 
in appeal, he was thereby not debarred from litigating this question in the civil 
Court. When we come to the Municipal Boroughs Act there can be no doubt 
that a special machinery has been set up for deciding questions as to the quan- 
tum of tax. Objections are to be made, they are to be considered by the standing 
committees if the assessee is dissatisfied he has a right to appeal to the Magis- 
trate, and the Magistrate decides the questions, and revision is provided against 
the decision of the Magistrate. It is well settled that when an Act sets up a 
special machinery and provides for a special tribunal, then the party affected by 
any action taken under the special Act must seek redress according to the special 
machinery and before the special tribunal, and by reason of setting up of a 
special tribunal the jurisdiction of the civil Court will be excluded. Mr. Thakore 
relied on a series of decisions of this Court where the view was taken that the 
provisions of s. 110, which gave a right to the assessee to go before a Magistrate, 
did not exclude the jurisdiction of the civil Court, and reliance was placed on 
the most recent of these decisions which is the judgment of Mr. Justice Divatia 
in Bhopshettt v. Bhat.’ The learned Judge held that a civil Court has jurisdic- 
tion to entertain a suit in respect of any liability to municipal taxation. Such a 
suit is an independent suit and need not be filed after exhausting the other 
remedies provided in ss. 110 and 111 of the Bombay Municipal Boroughs Act, 
1925. And the learned Judge refers to several earlier decisions of this Court 
which have consistently taken the same view. These decisions were given on 
s. 111 before it was amended by Act XXXVI of 1949, and before the section was 
amended it did not provide that the decision of the Magistrate shall he final 
subject to the right of revision, and Mr. Justice Divatia came to the conclusion 
that he did on the ground that s. 111 did not say that the decision of the Magis- 
trate or any other order passed in revision on that decision which is final could 
not be set aside in a regular suit, Therefore, the very basis of Mr. Justice Divatia’s 
judgment was that s. 110 or s. 111 did not make the decision of the Magistrate 
final. The Legislature now, by enacting Act XXXVI of 1949, has made the 
decision of the Magistrate final. The question is whether in view of this amend- 
ment the decisions of this Court based upon the section before its amendment are 
still good law. In our opinion, the amendment making the decision of the Magis- 
trate final clearly excludes the jurisdiction of the civil Court to decide questions 
which are to be decided by the Magistrate and ultimately in revision by the 
appellate Court. This Court has now held that the Jurisdiction of the Magistrate 
is limited to considering the question with regard to the quantum of taxation. 
It is not open to him to consider whether the tax that was imposed was valid or 
ultra vires the municipality. Therefore, to that limited extent the jurisdiction 
of the civil Court is excluded. It is always open to an assessee to challenge the 
order itself of the Magistrate, but so long as that order stands, it would not be 
open to an assessee to have the quantum of tax reviewed by a tribunal other 
than the tribunal set up under the Municipal Boroughs Act. 

The Privy Council had to consider similar language used in the Sea Customs 
Act in Secretary of State v. Mask & Co.,2 and on consideration of s. 188 of the 
Sea Customs Act, whether the order passed subject to the power of revision was 
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made final, their Lordships were of the opinion that in that case the jurisdiction 
of the civil Courts was excluded by the orđer of the Collector of Customs on 
appeal under s. 188, and they came to this conclusion after making it clear that 
it was settled law that the exclusion of the jurisdiction of the civil Courts is not 
to be readily inferred, but that such exclusion must either be explicitly express- 
ed or clearly implied, and they were of the opinion that in this particular case in 
ew of the language of s. 188 the exclusion of the jurisdiction of the civil Court 
had to be clearly implied. In our opinion, the position is identical under s. 111 
where the Legislature has made the decision of the Magistrate final subject to 
the power of revision. 

Mr. D. V. Patel also relied on Raleigh Investment Co., Ltd. v. Gov.-General.' 
In that case the Privy Council was considering the phrase ‘‘assessment made 
under the Act” occurring in s. 67 of the Indian Income-tax Act, and they held 
that although the assessing officer had taken into account an ultra vires provision 
of the Act, it was immaterial to determine whether the assessment was made 
under the Act. At p. 533 the Privy Council in its judgment observes: 

. “In their Lordships’ view the construction of the section is clear. Undemwthe Act the 

Income-tax Officer is charged with the duty of assessing the total income of the assessee. 
The obvious meaning, and in their Lordships’ opinion the correct meaning, of the phrase 
‘assessment made under the Act’ is an assessment finding its origin in an activity of the 
assessing officer acting as such. The circumstance that the assessing officer has taken into 
account an ultra vires provision of the Act is in this view immaterial in determining 
whether the assessment is ‘made under the Act’, The phrase describes the provenance of 
the assessment: it does not relate to its accuracy in point of law. The use of the machinery 
provided by the Act, not the result of that use, is the test.” 
Therefore they held that any mistake of law would only be corrected by the 
machinery set up under the Indian Income-tax Act and not by a separate suit, 
and in coming to that conclusion the Privy Council considered whether a proper 
machinery was provided by the Act or not. Similarly, here, if the Municipal 
Boroughs Act provides a proper machinery which would enable the assessee to 
object to the quantum of taxation, then it would not be open to him to litigate 
that question by a separate suit. Mr. Thakore has countered this argument by 
urging that his objection to the assessment of 63 properties as one unit and the 
assessment of 15 properties and chawl as business premises was not with 
regard to the quantum of assessment but the basis of assessment, and therefore 
even on the strength of the authorities relied upon by Mr. D. V. Patel he was 
entitled to litigate this matter in a suit. Mr. Thakore’s client is not challenging 
the assessment with regard to these properties on the ground that the munici- 
pality has no power to assess or that the assessment is illegal or invalid. What 
is really challenged is the liability of the assessee to pay tax on the valuation 
made by the municipality. The standing committee would undoubtedly have 
the jurisdiction under s. 81(3) to give relief to the assessee if it was satisfied that 
these 63 items in Schedule A constituted 63 properties and then the valuation 
would be on that basis. Similarly, if it came to the conclusion that these 15 
properties and chawl were residential premises and not business premises, relief 
could be given to the assessee, and therefore what the Magistrate would be called 
upon to decide with regard to this assessment was not whether the assessment 
was illegal or ultra vires, but whether the valuation was properly made. It is 
really largely a question of fact as to whether these 63 items constitute one pro- 
perty and whether the other 15 properties and chawl constitute residential or 
business premises. Therefore, it is not correct that the Magistrate would have 
no jurisdiction to decide this question. Indeed, he is the only authority who 
could decide these questions under the provisions of the Act. Therefore, in our 
opinion, the learned Judge was right in coming to the conclusion that he had no 
jurisdiction to decide these questions raised by the assessee. 

A similar question arises which might he dealt with and disposed of here, in 
cross appeal No. 136 of 1953 preferred by the municipality against the decision 
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of the learned. Civil Judge which is the subject matter of Appeal No. 381 of 
1953. The learned Judge has held that three acres and 18 gunthas of the land 
belonging to the assessee was used for agricultural purposes and therefore was 
not liable to tax. For the same reason which has induced us to uphold the deci- 
sion of the learned Judge with regard to the 63 properties and the 15 properties 
and the chawl; we must hold that the learned Judge had no jurisdiction to go 
into and decide the question of three acres and 18 gunthas. Whether this land 
should be assessed on the basis of agricultural land used for agricultural pur- 
poses or on a different basis was a question of valuation with regard to which 
the assessee could have objected to the standing committee, ultimately could 
have appealed to the Magistrate, and finally gone in revision to the appellate 
Court, and it is not a matter which was competent to a civil Court to decide. 

There is one further contention which has been urged by Mr. D. V. Patel to 
which reference may be made, and that is with regard to the true interpretation 
of ss. 206 and 206A of the: Municipal Boroughs Act. It was first urged by 
Mr. D. V. Patel that by reason of s. 206 a suit was not competent to challenge 
the imposition of tax by the municipality, and in support of that contention 
reliance was placed on Raleigh’s case to which reference has already been made, 
Now, Raleigh’s case is of no assistance to Mr. D. V. Patel as far as s. 206 is con- 
` cerned and the scheme of the Bombay Municipal Boroughs Act is concerned. As 
we have already pointed out, in coming to the conclusion that the Privy Council 
did in Raleigh’s case what greatly weighed with them was that a special machi- 
nery was provided under the Income-tax Act to the assessee to raise the very 
questions which had been raised by him in the suit. There is no machinery set 
up under the Bombay Municipal Boroughs Act which would enable the assessee to 
challenge the imposition of a tax as illegal or ultra vires. As we have already 
pointed out, the jurisdiction of the Magistrate is limited to considering questions 
with regard to the quantum of taxation. But in the suits filed from which these 
appeals arise, the challenge is not to the quantum but to the legality of the taxes 
imposed and the power of the municipality to impose these taxes. Further, 
s. 206 protects the municipality and its officers for acts done in good faith. There 
is no question of good faith arising in these suits. The section which really 
applies is s. 206A which contemplates the filing of a suit against a municipality 
or against any officer or servant of a municipality in respect of any act done in 
pursuance or execution or intended execution of this Act, or in respect of any 
alleged neglect or default in the execution of this Act, and what the municipality 
has done is in pursuance or execution or intended execution of the Act, and the 
challenge is that what it has purported to have done is not really in pursuance 
of the Act. 

It is then urged by Mr. D. V. Patel that s. 206A (1) requires that a statutory 
notice should be given and one of the requirements of the notice is that it shall 
state with reasonable particularity the cause of action, and sub-s. (2) provides 
that at the trial of any such suit, the plaintiff shall not be permitted to adduce 
evidence relating to any cause of action save such as is set forth in the notice 
delivered or left by him as aforesaid. What is urged by Mr. D. V. Patel is that 
many of the contentions raised by Mr. Rajni Patel were not incorporated in the 
statutory notice and therefore the appellants are prevented from relying on 
those contentions. A cause of action is not the same as the legal arguments which 
a party may rely upon in substantiating his cause of action. The cause of action 
of the plaintiff in the suit is the imposition of illegal taxes and reasonable parti- 
cularity with which the cause of action must be pleaded surely does not require 
the plaintiff to set out in his plaint the legal arguments for the benefit and edi- 
fication of the municipality. It is open to a party to support his case by any 
arguments, and there is no rule of pleadings which requires that the law should 
be set out in the pleadings with reasonable particularity. Therefore, if 
Mr. Rajni Patel before us has supported his client’s case by arguments which 
may not have been advanced in the trial Court or which may not have found a 
place in the notice, that does not bring him within the mischief of s. 206A.* We 
have looked at the notice given by the assessee and we are satisfied that the cause 
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of action is stated with reasonable particularity. It may be that Mr. D. V. Patel 
or rather his client might not have been aware of the legal flaws in the imposi- 
tion of the taxes, but we must assume that the Broach Municipality above every- 
body else would know the provisions of the Municipal Boroughs Act and what 
are its powers with regard to the imposition of taxes, 

Mr. D. V. Patel does not press the cross-appeals filed by him except to the 
extent of the three acres and 18 gunthas in cross-appeal No. 186 of 1953. 

The result will be that in First Appeals Nos. 28, 123 and 381 of 1953 there 
will be a declaration that besides the taxes declared illegal by the trial Court 
the increase in the house tax, the general sanitary cess, the lighting tax and the 
special educational cess for the year 1950-51 are illegal, and there will also be 
over and above the decree passed by the trial Court a decree for the plaintiffs in 
the three suits from which these appeals arise for refund in respect of the in- 
creased house tax, general sanitary cess, lighting tax and special educational 
tax paid by the plaintiffs, and in appeal No. 28 of 1953 there will be a decree 
for the plaintiff for a further sum of Rs. 1,856-2-0 for the reasons stated in the 
judgment. ® 

Mr. Rajni Patel has pointed out that inasmuch as the learned Judge refused 
to grant an injunction against the municipality notwithstanding the declaration 
by the learned Judge that the general sanitary cess on lands was illegal, the 
municipality has gont on collecting the tax without any sanction from Govern- 
ment, and therefore Mr. Rajni Patel has asked us to pass a decree for refund in 
respect of the subsequent years also. In our opinion, we have no jurisdiction to 
pass any decree ordering a refund for the years subsequent to 1950-51. The 
suit was for claiming refund of taxes paid for the year 1949-50 and 1950-51. 
The declaration that was given could only be with regard to taxes imposed in 
those years. The learned Judge ‘could not have given any declaration with 
regard to future years and the injunction also could only have been with regard 
to those particular years. Even assuming that the plaintiff had asked for an 
injunction restraining the municipality from imposing a tax which was illegal, 
the injunction was refused by the trial Court and no interim injunction was 
obtained by the plaintiff when he filed his First Appeal. Im the absence of any 
such injunction the municipality has recovered tax which has been held to be 
illegal, All that we can do for the appellants is to ask the municipality to refund 
the amounts recovered by the municipality which the Court has now held to 
be illegal. The municipality is a local authority and as we have often pointed 
out it is the duty of a local authority as much as it is the duty of the State to act 
as an honest person, and as an honest person the municipality cannot retain 
moneys which it has illegally collected. We must leave the matter at that hop- 
ing that the municipality will carry out our recommendation. 

The result, therefore, will be that in First Appeal No. 381 of 1953 the appeal 
will be partly allowed and the decree passed by the learned Judge is. modified 
by there being a decree for the plaintiff for an additional amount of Rs. 15,931. 
There will be interest at 4 per cent. on the total amount from the date of the 
suit till payment. With regard to the cross-appeal No. 418 of 1953, the appeal 
will be partly allowed. The amount due to the municipality in respect of general 
sanitary cess on lands under the buildings which must be allowed amounts to 
Rs, 516-12-0. Credit has been given for this amount in the decree passed in 
favour of the plaintiff. There will therefore be no order in First Appeal No. 418 
of 1953. The costs of the suit and of the appeal will be in proportion to the suc- 
cess or failure of the parties with regard to the claim made. 

First Appeal No, 123 will be partly allowed and there will be a decree for the 
plaintiff for a sum of Rs. 1,395-2-0 in addition to the decree passed by the trial 
Court. With regard to cross-appeal No. 136 of 1953, the claim of the munici- 
pality with regard to three acres and 18 gunthas as mentioned in the judgment 
must be allowed and that comes to Rs. 1,758-3-0. This amount is taken into 
consideration in the decree passed in favour of the plaintiff. There will there- 
foré be no order in this appeal. There will be interest on the full amount of the 
decree at the rate of% per cent. from the date of the filing of the suit till pay- 
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ment. Costs of the suit and the appeal will be in proportion to the success or 
failure of the parties with regard to the claim made. 

With regard to First Appeal No. 28 of 1958, there will be a decree for the 
plaintiff in the sum of Rs, 23,256 over and above the decree passed by the trial 
Court. There will be interest on judgment at 4 per cent. on the total amount of 
the decree from the date of the filing of the suit till payment. The decree pass- 
ed in Appeal No. 28 will be further modified with regard to the order for costs. 
The order for costs both of the suit and the appeal will be that both the parties 
must get costs in proportion to their success or failure with regard to the claim 
iade. The cross-appeal No. 134 of 1953 filed by the municipality will be dis- 
missed with costs. 


Order accordingly. 


CRIMINAL APPELLATE. 


Before Mr. Justice Shah and Mr. Justice Vyas. 


STATE v. S. N. RANEBENNUR.® 


Prevention of Corruption Act (II of 1947), Sec. 5—Section 5(3) whether creates separate 
offence of criminal misconduct—Construction. 

Section 5(3) of the Prevention of Corruption Act, 1947, does not create a separate 
offence of criminal misconduct independently of s. 5(1) of the Act, but is only a rule 
of evidence. 

In enacting s. 5(3) of the Act, the Legislature did not intend to create an offence, 
separate from the one created under s. 5(1), but intended to lay down a rule that if a 
person’s pecuniary resources, as compared to his known or legitimate sources of 
income, reached a point which was disproportionate to the said income, it shall be 
presumed, unless the person concerned accounted satisfactorily for it, that he had 
acquired those pecuniary resources by the commission of an act or series of acts under 
s. 5(1). Possession of pecuniary resources disproportionate to the known sources of 
a person’s income is not one particular act of a person, but is a consequence arismg 
out of his habitual acceptance of bribes, in other words a consequence of habitual 
commission of. offences by him under s. 5(1). Acquisition of such a pecuniary posi- 
tion is not, and cannot be, a separate or distinct offence from an offence under s. 5(1). 

: Biswabhusan v. The State,’ dissented from. 
Biswabhusan v. State of Orissa,” referred to. 

One R. N. Kamat who was a practising advocate at Honavar and who was a 
member of the Bombay Legislative Assembly wrote on July 14, 1953, to M. G. 
Wagh, the then Personal Assistant to the Inspector General of Police, Anti- 
Corruption and Prohibition Intelligence, Bombay, alleging that he had received 
numerous complaints from the members of the public that one S. N. Ranebennur 
(accused), who was working as Sub-Inspector of Police at Honavar in North 
Kanara district, was in the habit of accepting bribes in the course_of discharge 
of his official duties. Kamat requested Wagh that an enquiry should be made in 
the conduct of the accused. Wagh forwarded the letter of Kamat to Police 
Inspector, Arur. Arur was in charge of the Anti-Corruption Branch, Dharwar, 
and he was called upon by Wagh to make enquiry into the letter. On January 12, 
1954, Arur submitted his report to the Additional Assistant to the Inspector 
General of Police, Anti-Corruption and Prohibition Intelligence. When the 
Additional Assistant to the Inspector General of Police received this report from 
Arur, he sent the papers of enquiry to M. A. Kamat who was then the Police 
Sub-Inspector, Anti-Corruption Branch, at Karwar. M. A. Kamat was directed 
by the Additional Assistant to the Inspector General of Police to obtain 
sanction from a competent Magistrate and then to investigato into 

«Decided, November 1g, 1956. Criminal Appe- Hegde, Additional Special Judge, Kanara, 
al No.'740 of 1955 (with Criminal Revision Appli- at Honavar, in Special Case No. 8 of 1954. 


cation No. 1105 of 1955), from the orders of 1 HA A. I. R. Orissa 289. 
conviction and sentence passed by M. S. 2 [1954] A. I. R. S5. C. 859. 
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the matter. Kamat applied to the Civil Judge and Judicial Magistrate, 
Honavar, for permission to investigate into this matter. The requisite per- 
mission was granted to him on March 19, 1954. Thereafter, M. A. Kamat investi- 
gated into the various allegations which were made against the accused, Ulti- 
mately on May 25, 1954, Kamat lodged a complaint against the accused at the 
police station of Honavar. It was a complaint of an offence under s. 5(2) of the 
Prevention of Corruption Act, 1947. The offence was registered on June 5, 1954, 
and Kamat submitted his report to the Additional Assistant to the Inspector 
General of Police. On July 10, 1954, the Additional Assistant to the Inspector 
General of Police forwarded the papers of investigation to the Inspector General 
of Police and sought the sanction of the Inspector General of Police for the pro- 
secution of the accused for an offence under s. 5(2) of the Prevention of Cor- 
ruption Act. The sanction was granted by the Inspector General of Police.’ 

The charge against the accused was that while he was Police Sub-Inspector in 
Honavar Taluka, he committed criminal misconduct during the course of dis- 
charge of his duties as Police Sub-Inspector, Honavar, by habitually accepting 
or obtaining or by agreeing to accept or by attempting to obtain “for himself 
illegal gratification as motive or reward for doing or forbearing to do official 
acts in certain cases and by being in possession of pecuniary resources dispropor- 
tionate to his known sources of income and thereby he had committed an offence 
punishable under s. 5(2) of the Prevention of Corruption Act, 1947. 

The trial Judge found the accused guilty of an offence under s. 5(2) of the 
Prevention of Corruption Act and sentenced him to suffer one year’s rigorous 
Imprisonment and to pay a fine of Rs. 1,000. 

The accused appealed to the High Court. The appeal was heard along with a 
revision application filed by the State of Bombay for the enhancement of the 
sentence imposed by the trial Judge upon the accused. 


Criminal Appeal No. 740 of 1966. 


Purshottam Tricumdas, with B. M. Kalagate and N. M. Patil, for the Appel- 
lant-accused. 
A. A. Mandgi, Assistant Government Pleader, for the State. 


Criminal Revision Application No. 1105 of 1956. 


A. A. Mandgi, Assistant Government Pleader, for the State. 
B. M. Kalagate, for the accused. ` 


Vyas J. [His Lordship after narrating the facts and dealing with some con- 
tentions in the case, proceeded.] Mr. Purshottam has contended that the sanction 
granted by the Inspector General of Police for the prosecution of the appellant 
was defective. The sanction recited thirteen specific instances in which the 
appellant was alleged to have accepted bribes or was alleged to have attempted 
to obtain bribes, and then the material part of the sanction stated : 

“Whereas, it appears to the Inspector General of Police that the said Shri S. N. 
Ranebennur has thereby committed an offence under s. 5(2) read with s. 5(1)(a) of the 
Prevention of Corruption Act. Now, therefore, in exercise of the powers conferred by 
8. 6(1)(c) of the Prevention of Corruption Act, IT of. 1947, I, Shri N. M. Kamte, B.A, I.P., 
Inspector-General of Police, State of Bombay, hereby accord sanction to the prosecution of 
the said Sub-Inspector for the said offence.” 

Now, Mr. Purshottam’s contention that this sanction was defective ig 
made in this way. It is argued that the report submitted by Sub-Inspector Kamat 
to the Additional Assistant to the Inspector General of Police alleged certain 
facts against the appellant which would constitute an offence under s. 5(1) (a) 
of the Act. The report also alleged certain other facts from which, says 
Mr. Purshottam, an inference of guilt under s. 5(3) of the Act might arise. All 
these facts were brought to the notice of the Inspector General of Police. Yet, - 
the Inspector General of Police granted sanction for the prosecution of the 
appellant under s. 5(2) read with s. 5(1) (a) only of the Acts Mr. Purshottam’s 
submission is that, although the charge framed against the appellant, besides 
alleging specific instances of bribery, which -would constitute an offence under 
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s. 5(1)(a@), alleged further that the appellant was possessed of pecuniary 
resources which were disproportionate to his known sources of income, which 
was an allegation under s. 5(3), the sanction granted was in respect of an offence 
under s. 5(2) read with s. 5(1)(a) only. According to Mr. Purshottam, the 
sanction fell short of setting out an offence under s. 5(3) for which also the 
appellant: was sought to be prosecuted. In other words, says Mr. Purshottam, 
the sanction being a sanction for the prosecution for an offence under s. 5(2)' 
read with s. 5(1) (a) only, it is defective so far as the prosecution of the appellant 
upon a charge as framed against him is concerned, as it does not set out the 
allegation regarding the pecuniary resources of the appellant being dispropcr- 
tionate to his known sources of income. 

This contention of Mr. Purshottam postulates as its basis that s. 5(3) creates 
an independent offence, i.e. an offence independent of an offence created under 
s. 5(1). In our view, however, this basis itself is non-existent and, therefore, the 
contention of Mr. Purshottam must fail. Section 5(1) creates an offence of 
criminal misconduct and speaks of various acts by the doing of which a person 
would comfhit that offence. Section 5(2) prescribes a penalty for that offence. 
Section 5(3) does not create any offence. It does not speak of any specific, indi- 
vidual act of a person or his attempt at any specific act, but refers to a state of 
his pecuniary position as contrasted with his known earnings, which might be a 
cumulative result of acts done, by him, which might fall under s. 5(1). In enact- 
ing sub-s. (3) of s. 5, the Legislature did not intend to create an offence, sepa- 
rate from the one created under sub-s. (1), but intended to lay down a rule that 
if a person’s pecuniary resources, as compared to his known or legitimate sources 
of income, reached a point which was disproportionate to the said income, it shall 
be presumed, unless the person concerned accounted satisfactorily for it, that 
he had acquired those pecuniary resources by the commission of an act or series 
of acts under s. 5(2). Possession of pecuniary resources disproportionate 
to the known sources of a person’s income is not one particular act of a person, 
but is a consequence arising out of his habitual acceptance of bribes, in other 
words a consequence of habitual commission of offences by him under s. 5(1). 
Acquisition of such a pecuniary position is not, and cannot be, a separate or 
distinct offence from an offence under s. 5(1). One rule of evidence for proving 
an offence of criminal misconduct, which is an obvious rule, is to lead evidence 
as to specific acts of bribery or attempts at bribery. But, so far as the Preven- 
tion of Corruption Act is concerned, the Legislature, in addition to the above- 
mentioned obvious rule, has also laid down a special rule of evidence for proving 
an offence of criminal misconduct in cases where evidence as to specific acts of 
acceptance of, or demand for, bribes is made scarce or rendered unavailable. 
This special rule of evidence is embodied in s. 5(3) of the Act. Just as it is a 
rule of evidence that a person in possession of stolen goods soon after theft is 
presumed to be either a thief or a receiver of stolen property unless the contrary 
is shown by him, so also the Prevention of Corruption Act has enacted a rule 
of evidence, in sub-s. (3) of s. 5, that a person possessed of pecuniary resources 
disproportionate to his known sources of income shall be presumed to be guilty 
of an offence of criminal misconduct unless he can give satisfactory account of 
the said possession. In short. s. 5(3) does not create a separate offence of erimi- 
nal misconduct independently of sub-s. (1), but is only a rule of evidence, and 
that being so, it was not necessary for the sanctioning authority to refer to 
s. 5(3) in the sanction. 

Mr. Purshottam says that the sanction must ex facie show facts on which the 
prosecution case rests and that, therefore, the sanction in this case should have 
stated that the appellant was possessed of pecuniary resources disproportionate 
to his known sources of income. The submission of Mr. Purshottam must fail, 
- as possession of pecuniary resources out of proportion to the known sources of a 
person ’s income is not a fact constituting an offence, but is evidence raising a 
presumption that tae person concerned is guilty of an offence of criminal mis- 
conduct under sub-s. (2) of s. 5 of the Act, and it is .well-settled that it is not 
necessary that a sanction must refer to all the evidence on which the prosecution 
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may rely for proving a charge against the accused. In this particular case, as I 
have said, the sanction was a sanction for prosecution under s. 5(2) read with 
s. 5(1) (a) of the Act, and in order to prove this charge of criminal misconduct 
against the appellant, the prosecution is relying on the evidence of the appel- 
lant’s possession of pecuniary resources disproportionate to his known sources 
of income. 

Mr. Purshottam for the appellant has invited our attention to a decision of the 
Orissa High Court in Biswabhusan v. The State.1 In that case, although the 
Court observed that it was partly true that sub-s. (3) of s. 5 did not create an 
offence by itself, but was only in the nature of a rule of evidence as to what 
constituted criminal misconduct, the learned Chief Justice and Mr. Justice 
Panigrahi proceeded to say that in view of the provisions that on proof of un- 
explained possession of resources or property disproportionate to known sources 
of income, a presumption of misconduct was to be made against the accused and 
a conviction could be based solely on that presumption, it was virtually the 
creation of a distinct head of the offence of criminal misconduct. Mr. Purshottam 
relies upon these observations in support of his contention that a distinct head 
of the offence of criminal misconduct was created by sub-s. (3) of s. 5 of the 
Act. In this connection, it is pertinent to note that in this very case which went 
up to the Supreme Court in Biswabhusan v. State of Orissa,2 their Lordships 
of the Supreme Court made no observations which would support the above- 
mentioned view of the Orissa High Court that sub-s. (3) of s. 5 created a dis- 
tinct head of the offence of criminal misconduct. Therefore, with great respect 
to the learned Judges of the Orissa High Court, we are unable to share their 
view which appears to us to be inconsistent. It is an inconsistent view to say in 
the earlier part of the judgment that sub-s. (3) of s. 5 did not create an offence 
by itself and at the same time to say later in the same judgment that virtually a 
distinct head of the offence of criminal misconduct was created by it. I have 
already stated that in our view sub-s. (3) of s. 5 does not create a separate 
offence and that, therefore, it was not necessary for the sanctioning authority 
to refer to sub-s. (3) in the sanction. In our view, the sanction granted by the 
Inspector General of Police is a good sanction. 

[The rest of the judgment is not material to the report). 

In the result, the appeal filed by the appellant must fail and be dismissed. 

Appeal dismissed : 
Application dismissed, 


APPELLATE CIVIL. 


Before the Hon'ble Mr. M. C. Chagla, Chief Justice, and Mr. Justice Dizit. 


GAJANAND MAHADEV v. DAVID MILLS LTD.*® 
Bombay Industrial Relations Act (Bom. XI of 1947), Secs. 42(1), 3(39), 106(1)—Dearness: 
allowance paid to employees on certain basis continued by employer after dearness 
allowance fired by standardization award—Dearness allowance continued to be paid 
more than that fixed under award—Subsequent reduction of dearness allowance by 
employer—Whether notice of change under s. 42(1) by employer necessary. 

The petitioners who were employees of the respondent mill company were paid 
dearness allowance on a certain basis from 1942. In 1947 an award was given by the 
Industrial Court which affected the petitioners and their dearness allowance was 
fixed on a particular basis. Notwithstanding the award the respondent continued to 
pay the dearness allowance to the petitioners on the original basis, which was more 
than what was fixed by the award, till 1951, when the respondent reduced the dear- 
ness allowance in conformity with the award. The petitioners contended that as the 
respondent had reduced the dearness allowance without following the procedure laid 

o 


1 [1952] A. I. R. Orissa 289. “Decided, November 22, 1955. Special Civil 
2 [1954] A. I. R. 8. C."859. Application No. 1844 of 1955. 
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down in s. 42(1) of the Bombay Industrial Relations Act, 1946, the respondent was 
guilty of an illegal change:— 

Held, that no notice under s. 42(1) of the Act was required on the part of the res- 
pondent and the respondent was entitled to make a change in the payment of dearness 
allowance to his employees, if in doing so he was doing what the law required and 
changing something which the law permitted. 

Daru v. Ahmedabad Spg. & Mfg. Co. Ltd., followed. 


GAJANAND and others (petitioners), who were employed in the Watch and 
Ward department of the David Mills Ltd. (respondent No. 1), were since 1942 
paid basic wages and dearness food allowance for all the days of the calendar 
month as they were required to work on all those days. As a result of the stand- 
ardization award of the Industrial Court, since June 1947 the petitioners were 
treated as factory workers and were required to work for only 26 days in a month 
and were given weekly-offs under the Factories Act. Notwithstanding this 
change, respondent No. 1 continued to pay dearness food allowance to the peti- 
tioners for all the days of the month. In March 1951, respondent No. 1 gave 
notice to tHe petitioners that with effect from April 1, 1951, dearness food 
allowance would be paid to them only for the number of days they worked in the 
month. The petitioners filed an application before the Labour Court under 
s. 78(1).A(c) of the Bombay Industrial Relations Act, 1946, complaining that 
respondent No. 1 had made an illegal change in the amount of dearness allowance 
and that respondent No. 1 had not followed the procedure prescribed by s. 42(1) 
of the Act as the change pertained to an item under Schedule II. The Industrial 
Court held that the action of respondent No. 1 in paying dearness allowance only 
for the days worked and not for all the days in the month, amounted to an illegal 
change, and directed respondent No. 1 to withdraw the illegal change and pay 
to the petitioners the dearness allowance at the rate at which it was being paid 
before the change made in March 1951: On appeal the Industrial Court held 
that the action of respondent No. 1 amounted to an illegal change and dismissed 
the appeal, observing in its order, as follows :— 

“If an employer wants to stop a part of dearness allowance paid to the workmen even 
under plea of justification, he must follow the procedure laid down in s. 42(1) of the Act. 
Any change brought about without following that procedure, however justifiable on merit, 
must be held to be illegal.” 

On appeal the Labour Appellate Tribunal set aside the order of the Industrial 
Court and dismissed the petitioners’ application, observing as follows :-— 

“It is evident from this decision that since wages have been standardized, and wages 
include dearness allowance, no employer in the industry may pay to his employee any- 
thing more or less than the standardization award. The very basis of the complaint to 
the Labour Court is thus without merit. 

It has been contended before us that dearness allowance paid for the additional days 
in each month have become a customary concession or privilege or something recognised 
by usage, and therefore notice under s. 42, sub-s. (1), should have been given as the matter 
in dispute was an item within Schedule I. This contention has no validity in the light 
of the decision of the Bombay High Court, for there too it had been pointed out that 
notice of change should have been given and had not been given. The decision that no 
employer should pay less or more than the standardized wage has automatically decided 
the contention that there could be no customary concession or privilege or right of usage 
arising out of any payment otherwise than has been settled by the standardization award. 
The Industrial Court had rightly followed the decision of the Labour Appellate Tribunal, 
which decision was at that time the decision to be followed; but the subsequent decision 
of the Bombay High Court has stated the legal position otherwise.” 


The petitioners applied to the High Court under art. 227 of the Constitution of 
India inter alia for a writ of certiorari or other writ, order or direction to quash 
the order passed by the Labour Appellate Tribunal. l 


The petition was beard. 


1 (1955) 57 Bom, L. R. 887, 
L. R.—31. 
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M. P. Vyas, for the petitioners. 
R. J. Kolah, with B. Narayanswami, for opponent No. 1. 


Cuacuia C.J. The petitioners are the employees of the respondent No. 1 mills 
and they are employed in the Watch and Ward Department. They filed an 
application before the Labour Court that they were being paid dearness allowance 
on a certain basis from 1942 to 1951, that in 1951 the mills suddenly reduced 
the dearness allowance paid to them without following the procedure laid down 
in s. 42(1) of the Bombay Industrial Relations Act and, therefore, they were 
guilty of an illegal change, and the relife they sought was that the mills should 
be compelled to set aside this change and to pay the dearness allowance as before. 
The Labour Court and Industrial Court accepted the contention of the peti- 
tioners and granted them the relief which they sought. The Labour Appellate 
Tribunal has reversed the decision of the two lower tribunals and the petitioners 
have come before us under art. 227 of the Constitution. 

Now, what is urged by Mr. Vyas is that the only way in which a change could 
be made by the employer with regard to matters referred to in Sch. II of the 
Bombay Industrial Relations Act was by giving a notice of change as required 
by s. 42(1) and following the procedure laid down in the Act consequent upon 
giving such notice. Mr. Vyas says that admittedly the employer has not follow- 
ed this procedure and, therefore, the change made by him is an illegal change. An 
award was given with regard to the dispute between the Bombay Textile Mills 
and their employees and this award was given in 1947 and it is admitted by 
Mr. Vyas that the petitioners before us were affected by this award and their 
wages were fixed as standardized wages. The Industrial Tribunal left the ques- 
tion of dearness allowance open, but by a supplementary award they fixed the 
dearness allowance on a particular basis, and it is also admitted by Mr. Vyas 
that the dearness allowance paid by thé mills after this award was given was 
more than what had been fixed by the award. The Labour Appellate Tribunal 
in coming to the conclusion that it did followed a decision of this Court reported 
in Daru v. Ahmedabad Spg. & Mfg. Co. Lid.’ In that case it was decided that 
if wages have been standardized by an award of an Industrial Court, it is not 
open to the employer to pay more than the standardized wages. In that case a 
contention was urged on behalf of the workers that it was open to an employer 
to pay contractual wages which may be higher than the wages fixed under the 
award, and if he wanted to reduce the contractual wages, he could only do so 
provided he followed the procedure laid down in s. 42(1). We rejected that con- 
tention and we pointed out that payment of wages higher than those fixed under 
the award would constitute an illegal change on the part of the employer and it 
would subject him to a penalty under s. 106(1). Mr. Vyas says that even though 
the payment of higher dearness allowance might subject the employer to a 
penalty, even so looking to the language of s. 42(1) it is incumbent upon the 
employer in every case of a change to give notice as required by that sub-section. 
We may point out that the result of following the procedure laid down in s. 42(1) 
is that the employer cannot put into effect the change unless the whole proce- 
dure laid down in the Act has been complied with. If the notice is not accepted 
by the employee, there has got to be conciliation proceedings and other pro- 
ceedings laid down in the Act, and till these proceedings come to an end, the 
employer is not permitted by law to give effect to the change. In other words 
Mr. Vyas’s contention comes to this that although what the employer was doing 
was illegal, although he was liable to penalty, still he must go on doing some- 
thing which was illegal and comply with the procedure laid down in s. 42(1). 
We are unable to accept that contention. We cannot possibly take the view that 
any party is entitled to compel the other party to do something which is illegal. 
If in making the change the employer stopped doing something which was 
illegal and started doing something which alone he could do under the law, then 
no notice was required to be given by him under s.@2(1). Notice under 


1 (1955) 57 Bom, L. R. 887. 
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s. 42(1) need only be given when what the employer is doing is in accordance 
with law and he wishes to bring about a change. Then his continuing to do 
what he was already doing till the procedure laid down in the Act is satisfied 
will not lead to any serious consequence as far as the employer is concerned. But 
to construe s. 42(1) as requiring the employer to continue to do something which 
is illegal till the procedure is complied with is to put an impossible construction 
on the rights of labour and the responsibility of.the employer. 

It is then urged by Mr. Vyas that what the employer was paying to the 
employee was not wages but a customary concession or privilege or something 
arising out of usage. Mr. Vyas says that the additional dearness allowance that 
was paid to the petitioners was in the nature of privilege, and as it had been 
paid for a long period of time, it had acquired the characteristics of usage. He 
draws attention to Sch. II of the Act which makes a distinction between cus- 
tomary concession, privilege or change in usage and wages including the period 
and mode of payment. ‘‘Wages’’ has been defined by s. 3(39) and the definition 
18: 

“Remuneration of all kinds capable of being expressed in terms of money and payable 

to an employee in respect of his employment or work done in such employment and in- 
cludes any bonus, allowances (including dearness allowance), reward or additional 
remuneration.” 
Therefore, expressly the statute has defined ‘‘wages’’ as to include dearness 
allowance and, therefore, when the award provided that particular wages and 
particular dearness allowance should be paid, it was really dealing with the 
question of wages as understood by the Act. Now, we will assume in favour of 
Mr. Vyas that dearness allowance also constituted privilege or customary con- 
cession or something arising out of usage. But even so, if the award fixed certain 
wages to be paid to the employees, then the employer cannot add to those wages 
on the ground that the addition constituted customary concession or privilege 
or something arising out of usage. The employee is not entitled to any cus- 
tomary concession or privilege or something arising out of usage which gives 
to him a higher wage than what is permissible under the award. It is also diff- 
cult to understand how an illegal payment can possibly constitute a privilege 
or a right arising out of usage. Mr. Vyas says that because the employer was 
paying this amount from 1942 onwards, the payment became a payment as a 
result of usage. Surely after 1947 the payment, as we have pointed out, was 
illegal and an employer by making an illegal payment cannot confer upon the 
employee the right to demand that payment as something in the nature of a 
privilege or something as arising out of usage. Mr. Vyas rather naively sug- 
gests that if the employer could make this payment notwithstanding the award 
from 1947 to 1951, there was no reason why he should not have given a notice 
following the procedure and in the meanwhile go on making payment. Surely 
even an employer is entitled to say that ‘‘I think although I have committed 
breach of law in the past, I now want to become law abiding’’. According to 
Mr. Vyas, the Bombay Industrial Relations Act does not permit the employer to 
follow the law or to become law abiding in the case of payment of additional 
wages. In our opinion, the Labour Appellate Tribunal was right when it took 
the view that in view of our decision in Daru v. Ahmedabad Spg. & Mfg. Co., 
Ltd. the only conclusion it could come to was that no notice under s. 42(1) was 
required on the part of the employer and the employer was entitled to make a 
change in the payment of wages to his employees, if in doing so he was doing 
what the law required and changing something which the law permitted. — 

The result is that the petition fails. No order as to costs. 


Petition dismissed, 
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Before Mr. Justice Gajendragadkar. 


DANEPPA SATVEERAPPA TERANIKAR v. MALGONDA ANANDA 
KANADE.” 
Bombay Agricultural Debtors Relief Act (Bom. XXVII of 1947), Sees. 22, 23, 31, 32, 46t 
—Civil Procedure Code (Act V of 1908), O. XXXIV—Whether accounts can be taken 
under Act between debtor and creditor between date of application for adjustment of 


debts and date of award. 


Under the Bombay Agricultural Debtors Relief Act, 1947, accounts can be taken 
between the creditor and the debtor subsequent to the making of the application for 
adjustment of debts and upto the date when the award is made, 


Decided, November 22,1955. Civil Revision 
Application No. 558 of 1954, from the decision 
of V. G. Jamkhandi, District Judge, Kolhapur, 
in B.A.D.R. Appeal No. 18 of 1958, co 
the na neg by V. K. Patil, Jt. Civil 
Judge, Junior Division, Gadhinglaj, in C.C. 
No. 5508 of 1949. 

{The relevant sections run thus :— 

22. Mode of taking accounts.—Notwith- 
standing any agreement between the parties 
or the persons (if any) through whom they 
claim, as to allowmg compound interest or 
setting off the profits of mortgaged property 
without an account in lieu of interest, or other- 
wise de the manner of taking the 
account, and notwithstanding any statement 
or settlement of account, or any contract 
purporting to close previous dealings and create 
a@ new obli 
the history and merits of the case and take 
account between the parties from the commence- 
ment of the transactions subsisting between the 
parties and the persons (if any) through whom 
they claim, out of which the claim has arisen 
and determine the amount due to each of the 
creditors at the date of the application made 
under section 4, according to the following 
rules, namely :— 

(1) (a) Separate accounts of principal and 
interest shall be taken ; 

(b) In the account of principal there shall 
be debited to the debtor only such money as 
may from time to time have been actually 
received by him or on his account from the 
creditor, and the price of goods, if any, sold 
to him by the creditor ; 

(c) In the accounts of principal and interest 
there shall also be deb the amounts, if 
respectively due for principal (including costs) 
and interest under any decree or order passed 
by a competent Court in respect of any debt : 

Provided that if such decree or er does 
not specify the amount of principal and in- 
terest separately or does not contain any mate- 
rial for determining the same, two- and 
one-third of the amount awarded by such 
decree or order shall for purposes of this 
clause, be deemed to be the amount awarded 
on account of principal (including costs) and 
interest, respectively. 

(2) In the case of transactions which com- 
menced. before the Ist January 1981 the Court 
shall take the account up to the date of the 
institution of the application and in the account 
of interest there shall be debited to the debtor, 
simple interest on the balance of principal for 
the time being outstanding at the rate agreed 
upon between the parties or at the rate allowed 
under any decree passed between the parties, 
or at a rate not exceeding 12 per cent. per 


ation, the Court shall inquire into . 


annum, whichever is the lowest. The amount 
found due in respect of principal as well as 
in respect of interest shall, each separately, be 
reduced by 40 per cent. notwithstanding 
that a decree or order of a civil Court was 
in respect of any such amount or por- 
tion thereof. The amounts so®reduced s 
be taken to represent the amounts due in res- 
pe of principal and interest on the date of 
he institution of the application. 

(3) In the case of transactions which 
commenced on or after the Ist January 1981 
but before the Ist January 1940 in the account 
of interest there shall be debited to the debtor, 
simple interest on the balance of principal 
for the time being outstanding at the rate 
agreed upon between the parties, or at the 
rate allowed under any decree passed between 
the parties, or at a rate not exceeding 9 per 
cent. per annum, whichever is the lowest. 
The amount found due on the date of the insti- 
tution of the application in respect of principal 
as well as interest shall each separately be 
reduced by 80 per cent. notwithstanding that 
a decree or order of a civil Court was passed 
in respect of any such amount or portion there- 
of. The amounts so reduced be taken 
to resent the amounts due in respect of 
principal and interest on the date of the insti- 
tution of the application. 

(4) In the case of transactions which com- 
menced on or after the Ist Janu 1940, in 
the account of interest there shall be debited 
to the debtor simple interest on the balance 
of the principal for the time being outstanding 
at: the rate agreed upon between the parties, 
or at the rate allowed under any decree passed 
between the parties, or at rate not exceeding 
6 per cent. per annum, whichever is the lowest. 

(5) All money paid by or on account of the 
debtor to the creditor or on his account and 
all profits, service or other advantages of every 
description received by the creditor in the course 
of the transactions (estimated, if necessary, 
at such money-value as the Court in its dis- 
cretion may determine) shall be credited first 
in the account of interest, and when any pay- 
ment is more than sufficient to discharge the 
balance of interest due at the rate specified 
in rule (2), (8) or (4), as the case may be, the 
residue of such payment shall be credited to 
the debtor in the account of principal. 

(6) The accounts of principal and interest 
shall be made up to the date of the institution 
of the application, and the aggregate of the 
balance, if any, appearing due on both such 
accounts against the debtor on that date shall 
be deemed to be the mount due at that date, 
except when the balance appearing due on the 
interest-account exceeds that appearing due 


Mog 
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Dattatraya v. Mahomedkhan, relied upon. 
Vithoba Nilo Naik v. Bhagirathi Babu Rane,’ referred to. 


The facts appear in the judgment. 


B. N. Kalagate, for the applicant. 
K. B. Sukthankar, for the opponent. 
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GAJENDRAGADKAR J. This revisional application raises a short questien under 
the Bombay Agricultural Debtors Relief Act which is not easy to decide. The 
question is in respect of the accounts that are required to be taken in the adjust- 
ment of debts. The relevant sections to which my attention has been drawn in 
the course of hearing of this revisional application are ss. 22, 28, 31, 32 and 46. 
Broadly stated, the effect of ss. 22, 23, 31 and 32 is that accounts have to be taken 
in the manner prescribed by s. 22, The profits have to be determined in appro- 
priate cases in the manner prescribed by s. 23 and the amounts due by the debtor 
to the creditor have to be scaled down in the manner laid down by s. 31, sub- 
s. (2). Sea@tion 32 then provides for the making of an award. While taking 
accounts under these relevant sections, the last date up to which accounts are 
taken is the date of the application. But it is obvious that some time is bound 
to elapse between the making of the application and the passing of the award. 
The question which is raised for my decision in the present revisional application 
is whether accounts can be taken between the debtor and the creditor between 
the date on which the application was made and the date on which the award has 
been passed. It does appear that in respect of this period there is a lacuna in 
the provisions of the Act and Mr. Kalagate for the creditor has contended that 
there is no jurisdiction in the Bombay Agricultural Debtors Relief Act Court 
to take such accounts. That is how the short point which I have to decide is 
whether accounts can be taken between the creditor and the debtor subsequent 
to the making of the application and up to the date when the award is made. 

The transaction in question took place on May 30, 1885. It was a possessory 
mortgage for Rs. 1,000. The property mortgaged consisted of two fields Survey 
No. 7 and Survey No. 17/3. The mortgagor had stipulated that, in case the 
mortgagee was required to pay assessment, the mortgagor would be liable to pay 
interest on the amount of assessment so paid at 12 per cent. per annum. Both the 
Courts have held that on taking accounts between the parties nothing is found 
due from the mortgagor to the mortgagee and an award has been passed to the 
effect that the mortgage is satisfied and a direction has been issued to the mort- 
gagee to deliver possession of the mortgaged properties to the debtor. According 
to Mr. Kalagate, there are two infirmities in the judgment of the lower appellate 
Court. He argues that the judgment under revision does not show that the 
learned Judge really took accounts as required by s. 22; and he further contends 
that the conclusion recorded by the lower appellate Court in a general form, 
that however accounts may be made nothing would be found due to the mort- 
gagee, is presumably based upon the assumption that accounts can be and should 
be taken between the date of the application and the date of the award, Before 


on the principal account, in which case, double 
the latter balance shall be deemed to be the 
amount then due: 

Provided that where the transactions bet- 
ween the parties have commenced more than 
80 years before the 80th January 1940 any 
settlement of accounts which has been last 
arrived at between the parties before the said 

riod of 80 years and which is in writing and 

ears the signature of the debtor or the person 
through whom the lability is derived shall be 
accepted as binding between the parties 
and no inquiry into the history and merits 
of the case shall be made prior to the date 
of such settlement. e 

46. Provisions of Civil Procedure Code to 
apply to proceedings—Save as otherwise ex- 


1 © 


pressly provided in this Act, the provisions of 
the Code of Civil Procedure, 1908, shall apply 
to all Biappa under this Chapter : 

Provided that the Court may in a proper 
case and on such terms as may appear to it to be 
just, exercise its powers to add or out 

‘ties under rule 10 of Order I ofthe said Code 

any proceeding pending before it under 
section 4 or 24,. notwithstanding the fact 
that such addition, or striking out of parties 
is to be made after the date specified in section 
4 or 24, as the case may be, has elapsed. 

1 (1984) 87 Bom. L. R. 76. 

2 (1952) Civil Revision Application No. 
157 of 1952, decided by Chagla C.J., an Novem- 
ber 28, 1952 (Unrep.). 
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the learned District Judge it was urged by the petitioner that the mortgagee had 
paid assessment and taking into account the interest which the mortgagee there- 
by became entitled to recover from the mortgagor the amount due to him from 
the mortgagor in that behalf would be Rs. 1,380 up to the date of the application. 
Making a deduction of 40 per cent. from this amount, the mortgagee would be 
entitled to claim Rs, 798. The learned District Judge took the view that, though 
this claim may be justified, after taking accounts the claim would not really 
survive tecause the mortgagee had received by way of income from the land more 
amount than he was entitled to receive by way of interest. It was common ground 
between the parties before the learned District Judge that the income from the 
lands up to 1942-43 was Rs. 75 per year and thereafter it was Rs. 200- per year. 
The learned Judge has observed that he was statisfied that, on taking accounts, 
nothing would be found due to the mortgagee. It does not appear from the judg- 
ment, however, that any accounts were actually taken by the learned District 
Judge as required by s. 22. Section 22, sub-s. (1) (a) requires separate accounts 
of principal and interest to be taken, and sub-cl. (b) requires that in the account 
of principal there shall be debited to the debtor only such money as may from 
time to time have been actually received by him or on his account from the eredi- 
tor. Then s. 22, sub-s. (2), deals with the taking of accounts of transactions which 
commenced before January 1, 1981, and sub-s. (6) provides for the manner in 
which the amount due has to be determined. In my opinion, the learned Dis- 
trict Judge should have taken accounts specifically under the relevant provi- 
sions of s. 22 and then proceeded to scale down the amount due, if any,. to the - 
mortgagee under s. 31, sub-s. (2). The general finding that nothing would 
remain due to the mortgagee is not satisfactory because we really do not know 
whether accounts had been made as laid down by s. 22. That is why I think it 
is necessary that the order passed by the learned District Judge should be set 
aside and the matter sent back to his Court with a direction that accounts should 
be properly taken as required by s. 22 and an award should follow thereafter. 
In directing that accounts should be taken under s. 22, I must deal with the 
second point which has been raised by Mr. Kalagate, and that is that no accounts 
can be taken from the date of the application to the date of the award. As I 
have already observed, if I were to go strictly by the terms of the relevant 
sections, it would have to be conceded that there is a lacuna in this matter and 
Mr. Kalagate would prima facie be justified in arguing that the Act has made 
no provision for taking accounts during such period. But, on the other hand, 
this lacuna should not, if possible, be allowed to defeat legitimate accounting 
between the parties. There is no doubt that until the award is passed the pro- 
perty is subject to the mortgage and the parties continue to be mortgagor and 
mortgagee. It is only after an award is passed that a statutory charge comes 
into existence. In every case some time is bound to be taken by the proceedings 
between the making of the application and the passing of the award, and it 
would be extremely unreasonable to assume that Legislature intended that no 
accounts should be taken between the mortgagor and the mortgagee for the 
period in question. If the mortgage continues to subsist until the award is made, 
accountability between the mortgagor and the mortgagee must be deemed to be 
continued and accounts must be taken before the liability of the mortgagor is 
finally determined. I am, therefore, inclined to think that, though there is a 
lacuna in this matter in the provisions of the Bombay Agricultural Debtors 
Relief Act, it would be legitimate to take recourse to the general provisions of 
the Code of Civil Procedure for the purpose of taking accounts during such 
period. Section 46 of the Act provides that the provisions of the Civil Proce- 
. dure Code would apply to proceedings under Chapter II of the Act, save as 
otherwise expressly provided in the Act. . In other words, if it had been express- 
ly provided in the Bombay Agricultural Debtors Relief Act that the relevant 
provisions of taking accounts which are included in O. XXXIV of the Code 
Should not be invoked in adjustment proceedings, it would have been another 
matter. The only provision which can be regarded as material in this matter 
would be the provision of scaling down.- There is a provision as to how debts 
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have to be sealed down under s. 31, and it must be conceded that when applying 
the Code of Civil Procedure for taking accounts subsequent to the making of 
the application and prior to the passing of the award it would not be open to 
the Court to invoke the provisions relating te scaling down contained in s. 3l. 
But save for this provision, I do not see why the relevant rules for taking ac- 
counts contained in the Code of Civil Procedure should not be invoked in adjust- 
ing the debts under the provisions of the Bombay Agricultural Debtors Relief 
Act. That is why, I think, the Courts below were right in assuming that, before 
the amount due to the mortgagee is finally determined, it would be necessary to 
take accounts of the dealings between the parties from the date of the applica- 
tion to the date of the award. 

Mr. Kalagate has invited my attention to a judgment, delivered by the learned 
Chief Justice in Vithoba Nilo Naik v. Bhagirathi Babu Rane! in which the 
learned Chief Justice has pointed out that there is a lacuna in the matter and 
that in order to enable accounts to be made it would be legitimate to take recourse 
to the general provisions of the law. I do not find anything in this Judgment 
which is intonsistent with the view that I am disposed to take in the matter. l 
should like to add that I feel fortified in coming to the conclusion that I have 
reached in this case by the decision of this Court in Dattatraya v. Mahomed- 
khan.2 Murphy and Macklin JJ. had to deal with a similar question under the 
provisions of s. 13 of the Dekkhan Agriculturists’ Relief Act. Section 13 of the 
Dekkhan Act, which provided for the taking of accounts between agriculturists 
as defined under the Act and their creditors, had laid down, like s. 22 of the 
present Act, for the taking of accounts up to the date of institution of the suit, 
and it was in the light of this specific provision contained in s. 13 of the Dekkhan 
Act that this Court had to consider in Dattatraya’s case whether accounts subse- 
quent to the date of the suit could not be taken under the general provisions of 
O. , T. 7; and the answer that was given by the learned Judges who 
decided this case was in favour of invoking O. XXXIV, r. 7, and taking accounts 
under its provisions. The material words used in s. 13 of the Dekkhan Act are 
substantially similar to the words used in the corresponding clause of s. 22 of 
the present Act, and I think it would be legitimate to rely upon the reasons 
given by Mr. Justice Murphy who delivered the judgment of the Bench in 
support of the view that I am taking in the present case. 

In the result, the revisional application would be allowed on the technical 
ground that accounts do not appear to have been properly taken. The order 
passed by the District Court would be set aside and the matter sent back to 
the learned District Judge with a direction that the accounts between the parties 
should be taken in the light of this Judgment. 

The costs incurred by the parties so far would be costs in the appeal before 
the learned District Judge. 7 

Application allowed. 


1 (1962) Civil Revision Application No. ber 28, 1952 (Unrep.), 
157 of 1952, decided by Chagla C. J., on Novem- 2 (1984) 87 Bom. L. R. 76. 
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Before the Hon’ble Mr. M. C. Chagla, Chief Justice, and Mr. Justice Dixit. 


REFERENCE UNDER SEC. 81 OF THE EMPLOYEES’ STATE 
INSURANCE ACT, 1948.* 

Employees’ State Insurance Act (XXXIV of 1948), Secs. 73A, 2(22)—Industrial Disputes 
Act (XIV of 1947), Sec. 25C—Whether lay-off compensation payable under s. 25C of 
I. D. Act is wages within s3. 2(22) of E. S. I. Act—Special contribution whether payable 
by employer in respect of lay-off compensation. 

Lay-off compensation paid to an employee under s. 25C of the Industrial Disputes 
Act, 1947, is not wages as defined in s. 2(22) of the Employees’ State Insurance Act, 
1948, and, therefore, under s. 73A of the Employees’ State Insurance Act no special 
contribution is payable by the employer in respect of such lay-off compensation. 

Mushran v. Patil, explained. 
G. I. P. Rly. v. Mahadeo Raghoo, referred to. 


In the last quarter of 1953 the Nutan Mills Ltd. at Ahmedabad paid 
Rs. 1,3812-15-0 as compensation for lay off to their employees under s. 25C of the 
Industrial Disputes Act, 1947, who were laid off on account of breakdown of 
machinery. The sum of Rs. 9-13-6 was recovered from the mills by the Em- 
ployees’ State Insurance Corporation under the Employees’ State Insurance 
Act, 1948, as their special contribution in respect of the amount of the compen- 
sation. In the first quarter of 1954 the mills paid Rs. 521-11-9 as lay off compen- 
sation to their employees who were laid off on account of accumulation of stocks. 
The sum of Rs, 3-15-0 was recovered from the mills ag their special contribution 
in respect of the amount of compensation. The mills raised a dispute that the 
lay off compensation paid by them to their employees was not ‘wages’ as defined. 
in s. 2(22) of the Employees’ State Insurance Act and, therefore, no contribu- 
tion was payable by them under s. 73A of the Act. The mills referred the dis- 
pute to the Authority appointed under the Act at Ahmedabad for decision under 
s. 73B of the Act. 

The Authority made a reference to the High Court under s. 81 of the Act and 
referred the following question :-— 

“Whether lay off compensation paid to an employee under section 25C of the Industrial 
Disputes Act, 1947, is ‘wages’ as defined in the Employees’ State Insurance Act, 1948?” 


In making the reference the Authority expressed the opinion that the mills 
were liable to pay the special contribution, observing as follows :— 

“In my view, the object of the Industrial Disputes Act is to over-ride the contractual 
relationship between master and servant. The Legislature in its wisdom has thought fit 
to provide for compensation for lay off employees for reasons beyond the control of 
the employer in view of the larger interest of the country so that its industry may not be 
hampered by strikes. If the contract of service becomes vold as contended by Shri Mehta 
lay off must be regarded as a break in the service of the employee who is laid off. But 
cl. (eee) of s. 2 of the Industrial Disputes Act provides that lay off does not interrupt the 
service of an employee. Therefore, in my opinion when employees are laid off, the con- 
tract of employment does not become void. 

If on lay off of employees the contract of service does not become void then the question 
arises whether lay off compensation paid to the employees can be regarded as remunera- 
tion for services rendered. For this purpose we must go to the definition of lay off as 
given in cl. (kkk) of s. 2 of the Industrial Disputes Act, 1947. That clause provides that 
lay off compensation is payable to a person (a) whose name is borne on the muster rolls 
of the establishment, (b) who presents himself for work at the establishment at the 
appointed time and (c) who has not been retrenched. So only that employee is entitled 
to lay off compensation who fulfils these three conditions. In Mushran v. Patil (1953 B.LR. 
1009) his Lordship Chagla C.J. has observed as under — 

‘The employee was ready and willing to work and it was entirely optional upon the 
employer whether he should exact work from the employee or not. Therefore, the 
respective obligation of master and servant continued under the contract and if the 
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employee was under the obligation to serve the employer, the employer was under an 
obligation to pay wages.’ 

In my opinion these observations apply to cases of lay off under the Industrial Disputes 
Act. But because for reasons beyond his control an employer is not able to give work to 
his employee, who is nonetheless under an obligation to serve him, the Legislature has 
thought it fit to provide that the employer shall be liable to pay only one half of the 
ordinary wages of the employee. 

In Godse v. Naik (Civil Revision Application No. 1378 of 1951—vide [1953] I.L.L.J. 577) 
his Lordship has held that wages do not only include the remuneration payable by the 
employer by reasons of the terms of contract expressed or implied but it also includes any 
amount which the employer legally becomes liable to pay to the employee on the fulfilment 
of the contract. In order to bring a particular payment under the definition of “wages” 
(as defined in the Payment of Wages Act) two things are necessary—(1) a definite sum 
and (2) a contract indicating when the sum becomes payable. In the present case the 
applicant was bound to pay compensation to those employees whose names were borne 
on its musters and who presented themselves for work at the appointed time on the days 
on which they were laid off. There is no dispute as to amount payable as compensa- 
tion to the employees laid off. Therefore, in my opinion, the compensation for lay off 
is not ‘potential wages’ as suggested by Shri Mehta but it can properly be regarded ag 
wages under the Employees’ State Insurance Act.” 


The reference was heard. 


N. A. Palkhivala, with B. G. Thakore and J. B. Mehta, for the petitioners. 
H. M. Chokst, Government Pleader, for the Employees’ State Insurance 
Corporation. a J 


CEHAGLA C.J. A rather interesting and important question arises under the 
Employees’ State Insurance Act (XXXIV of 1948) as to the liability of the 
employer to pay special contribution on the compensation payable by the employer 
to his employees who have been laid-off under the provisions of the Industrial 
Disputes -Act, 1947. 

The few facts which are necessary to be considered in order to dispose of this 
reference are that in the last quarter of 1953 the Nutan Mills became Liable to 
pay compensation for lay-off in the sum of Rs. 1,312-15-0 and on this amount it 
paid to the Employees’ State Insurance Corporation incorporated under the Act 
a sum of Rs, 9-13-6 as special contribution under s. 734A of the Employees’ State 
Insurance Act. In the first quarter of 1954 the mills became liable to pay lay- 
off compensation in the sum of Rs. 521-11-9 and on this amount it paid a sum 
of Rs. 3-15-0 as special contribution. On May 12, 1954, the mills called upon 
the Corporation to refund these two amounts, as according to them they were 
not liable to pay special contribution on the lay-off compensation. As the 
amount was not refunded, the mills applied to the Authority appointed under 
the Employees’ State Insurance Act. The Authority has made a reference to 
us under s. 81 of the Act, and in making the reference he has expressed the opi- 
nion that the mills were liable to pay the special contribution. 

' In s. 738A the mature of the special contribution which the employer has to 
pay is set out, and sub-s. (3) provides: 

‘The employer’s special contribution shall consist of such percentage, not exceeding 

five per cent. of the total wage bill of the employer, as the Central Government may, by 
notification in the Official Gazette, specify from time to time.’ 
Therefore, the special contribution is payable on the wages paid by the employer 
to its employees, and the short question that arises for our determination is 
whether payment of compensation for lay-off constitutes wages as defined by 
the Act. The definition of ‘‘wages’’ is to be found in s. 2(22) of the Act and 
the definition is: 

“*Wages’ means all remuneration paid or payable, in cash, to an employee, if the 
terms of the contract ef employment, express or implied, were fulfilled and includes 
other additional remuneration, if any, paid at intervals not exceeding two months, but 
does not include....” 
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and then follow four sub-clauses with which we are not concerned. Therefore, 
the liability of the employer to pay special contribution only arises in respect 
of remuneration which is paid or payable, if the terms of the contract of employ- 
ment express or implied were fulfilled. The view taken by the Authority under 
the Employees’ State Insurance Act is that as a result of the lay-off the contract 
of employment between the employer and the employee is not suspended but is 
subsisting, and therefore what the employer pays to the employee, although des- 
cribed as compensation under the Industrial Disputes Act, is in reality wages 
and therefore that payment would fall within the ambit of the definition -of 
“‘wages’’ contained in s. 2(22) of the Employees’ State Insurance Act. 

In order to appreciate this argument, we must look at the scheme of the 
Industrial Disputes Act with regard to lay-off. The whole Chap. V-A, which 
deals with lay-off and retrenchment, was introduced in the Industrial Disputes 
Act by Act XIV of 1947. ‘‘Lay-off’’ is defined as meaning the failure, refusal 
or inability of an employer on account of shortage of coal, power or raw mate- 
rials or the accumulation of stocks or the break-down of machinery or for any 
other reason to give employment to a workman whose name is bérne on the 
muster rolls of the industrial establishment and who has not been retrenched. 
There is an explanation to this definition and that is: 

“Every workman whose name is borne on the muster rolls of the industrial establish- 
ment and who presents himself for work at the establishment at the time appointed for the 
purpose during normal working hours on any day and is not given employment by the 
employer within two hours of his so presenting himself shall be deemed to have been 
laid-off for that day within the meaning of this clause.” 

The nature of the compensation to be paid is described in s. 25C and that section 
provides: 

“Whenever a workman (other than a badli workman or a casual workman) whose 
name is borne on the muster rolls of an industrial establishment and who has completed 
not less than one year of continuous service under an employer is laid-off, he shall be 
paid by the employer for all days during which he is so laid-off, except for such weekly 
holidays as may intervene, compensation which shall be equal to fifty per cent. of the 
total of the basic wages and dearness allowance that would have been payable to him had 
he not been so laid-off:” 

Clause (a) of the proviso to this section limits the amount of compensation 
which the employer is liable to pay and the limit is: 

“ .. the compensation payable to a workman during any period of twelve months shall 

not be for more than forty-five days except in the case specified in clause (b);” (with 
which, for the purpose of this reference, we are not concerned). 
Section 25D imposes upon the employer the liability to maintain muster rolls 
of workmen, and s. 25E provides that under certain circumstances workmen 
would not be entitled to compensation, and those circumstances are if the em- 
ployee refuses to accept any alternative employment provided for him by his 
employer, and if the employee accepts the alternative employment, then he is 
to be paid wages which would normally have been paid to him for the alternative 
employment. He is also disqualified from receiving compensation if he does 
not present himself for work at the establishment at the appointed time during 
normal working hours at least once a day, and if such laying-off is due to a 
strike or slowing-down of production on the part of workmen in another part 
of the establishment. Then s. 25J is the overriding section and it provides: 

“The provisions of this Chapter shall have effect notwithstanding anything inconsistent 
therewith contained in any other law including standing orders made under the Indus- 
trial Employment (Standing Orders) Act, 1946.” 

And the proviso to this section lays down: 

“Nothing contained in this Act shall have effect to derogate from any right which a 
workman has under the Minimum Wages Act, 1948 or any notification or order issued 
thereunder or any award for the time being in operation or gany contract with the 
employer.” 


Attention has been drawn to the definition of ‘‘wages’’ which is to be found 
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in s. 2(rr), and for all practical purposes the definition is identical with the 
definition under the Employees’ State Insurance Act, 1948. 

What we have to consider in view of this statutory provision is whether on 
an employee being laid-off there is still a subsisting contract of employment 
between the employer and the employee, or whether during the period of lay- 
off the contract of employment, although not necessarily at an end, is not a 
subsisting and effective contract. If the contract is not suspended and if the 
mutual obligations between the employer and the employee continue, then the 
mere fact that the employee is not given work or cannot render services to the 
employer will not derogate from his right to receive wages from the employer. 
A subsisting contract of employment results in there being certain obligations 
upon the employer and also upon the employee and also certain rights as bet- 
ween the employer and the employee. The obligations are that the employer is 
bound to pay wages and the employee is bound to serve. The rights are that 
the employer is entitled to claim from the employee that he should render ser- 
vices. The right of the employee is that if he is prepared to serve he would 
have the rfght to receive the wages stipulated. But if the contract of employ- 
ment is suspended, then there is no obligation upon the employee to serve the 
employer, nor is there a reciprocal obligation upon the employer to pay wages. 
The question therefore to be decided narrows itself down to this: Whether on 
the employee being laid-off, the relationship of master and servant continues and 
the mutual rights and obligations which flow from such relationship also con- 
tinue? 

The Government Pleader has strongly relied on a judgment of this Court in 
Mushran v. Patil.’ In that case myself and Mr. Justice Bhagwati were dealing 
with the suspension by the railway authority of one of its employees, and the 
railway authority’s contention was that as the employee was suspended he was 
not entitled to any wages. It was conceded on behalf of the railway authority 
that it was entitled to call upon the employee to remain at the headquarters not- 
withstanding the order of suspension and also that he had to report himself to 
the officer in charge every day until the case that was pending against him was 
finally decided. It was on these facts that the Court held that notwithstanding 
the suspension of the employee the contract of employment was a subsisting con- 
tract and therefore the liability of the employer to pay to the employee was not 
discharged. We pointed out in the judgment that it was impossible to accept 
the contention that although the employer was entitled to call upon the employee 
to do certain things he did not continue to be in the position of an employer. 
We also pointed out that in order to determine whether the relationship of 
master and servant continued it was not necessary that the employee should 
actually be working or should be rendering services. If he was prepared to 
render services, it was no fault of his if his employer failed to give him work 
to do. The test was not that the employer should give work to the employee or 
that the employee actually should be rendering services, but the test was that 
the employee must be under an obligation to serve his master and consequently 
the employer must be under an obligation to pay wages. It was on those facts 
that we came to the conclusion that the relationship of master and servant bet- 
ween the railway authority and the employee continued and therefore the rail- 
way authority was liable to pay wages to him. At page 1015 we considered an 
English case, Bird v. British Celanese, Ltd.2 There, under the contract between 
the employer and the employee, it was provided that if the employee was guilty 
of misconduct he could be suspended for a certain period without payment, and 
in construing that contract Lord Justice Scott stated (p. 341): 

“,..the whole contract is suspended, in the sense that the operation of the mutual 
obligations of both parties is suspended; the workman ceases to be under any present duty 
to work, and the employer ceases to be under any consequential duty to pay.” 

We accepted the test laid down in that judgment and what we emphasised was 
that the employee must be under a present duty to work, and unless he was 
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under such an obligation, the employer could not be held to be under a conse- 
quential duty to pay. Again at page 1016 we considered another decision of this 
Court in Padmakant Motilal v. Ahmedabad Municipality: Ahmedabad Munici- 
pality v. Padmakant Motilal,’ where the Chief Officer of the municipality claimed 
wages from the municipality during the period of his suspension, and we 
referred to the remark of the learned Judge that suspension suspends for the 
time being the relation of master and servant between the parties, and our obser- 
vation on that remark was that if the relationship of master and servant was 
suspended, then the suspension must involve the suspension of the payment of 
wages. ‘Therefore, it is clear that if the relationship of master and servant does 
not exist and even if he is temporarily suspended, that must necessarily result in 
the obligation of the employer to pay wages also being suspended. On the same 
page while construing the definition of ‘‘wages’’ we pointed out that the expres- 
sion, “if the terms of the contract of employment, express or implied, were ful- 
filled’’ means that there should be a subsisting contract of employment and that 
the relationship of master and servant should exist and there should be mutual 
tights and obligations of the parties to the contract existing. ° 

- The Government Pleader’s contention is that during the period of the lay-off 
the relationship of master and servant continues between the employer and the 
employee, and for this purpose he relies on the fact that the name of the employee 
is maintained in the muster roll, that he has got to present himself every day at 
the employer’s office, that he is bound to accept alternative employment, and it 
is only if all these terms are satisfied that he is entitled to compensation. In the 
first place, the definition of ‘‘wages’’ emphasises the fact that it is remuneration 
paid or payable to an employee if the terms of the contract of employment, ex- 
press or implied, were fulfilled. Therefore, it is clear that it is not every pay- 
ment by the employer which would come within this definition. It must be a 
payment which should be remuneration, and remuneration must mean that it is 
payment for services rendered or to be rendered by the employee. It is per- 
fectly true that in fact the employee may not render services and yet the payment 
made to him would be wages. That would be the case where the employee would 
be ready and willing to render services, would be under an obligation to render 
services, and yet he may not do so because the employer for any reason does not 
give him an opportunity to render those services. But under this definition it is 
clear that if in fact no services are rendered and if in fact there is no obligation 
upon the employee to render services, then whatever else the payment by the 
employer may be it would not be remuneration. Further, under this definition 
the payment must be made as a result of the terms of the contract being fulfilled, 
and if the payment is made when the terms of the contract are not fulfilled, 
then clearly the payment would not satisfy this definition. 

It is important to note that standing orders have been framed which are 
determinative of the rights and obligations of the employer and the employee, 
and under standing order 16 the employer has a right to lay-off or play-off 
(which is the expression used in the standing order) any employee, and the 
standing order expressly provides that the employer would not be liable to pay 
any wages or compensation for the period during which the employee is laid-off 
or played-off. Standing order 17 goes on to provide: 

“Any operative played off under Order. 16 will not be considered as dismissed from 
service, but as temporarily unemployed, and will not be entitled to wages during such 
unemployment except to the extent mentioned in Order 16. All operatives played off will 
be given prior rights to reinstatement on the resumption of normal work, provided they 
present themselves for work when normal working is resumed.” 

Therefore, under the contract between the employer and the employee—and the 
standing order may be looked at as the contract determining the rights of the 
parties—the employer has been given the express right of temporarily suspend- 
ing the contract of employment, has also been clearly given the right of not 
paying any wages to the employee, and the important right ef the employee who 
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has been laid-off is the right to reinstatement on the resumption of normal work. 
Therefore, apart from the statute it is clear that under this standing order and 
under his contract, if the employer laid-off the employee, the employee would 
not be entitled to any wages. Whereas in Mushran’s case we held that there was 
no suspension of the contract of employment for the reasons mentioned in that 
Judgment, in the case before us under the standing order it is clear that on the 
employee being laid-off there would be a suspension of contract of employment 
and the mutual rights and obligations between the employer and the employee 
would come to an end for the time being. 

The Authority considered these standing orders, but came to the conclusion 
that as a result of the amendment to the Industrial Disputes Act, to the extent 
that the standing orders were inconsistent with the Act, the standing orders must 
be deemed to have been abrogated. In coming to that conclusion the Authority 
has overlooked the provisions of the proviso to s. 25J. That proviso makes it 
clear that if an employee has any rights under the contract, those rights cannot 
be derogated by reason of any provision in the Industrial Disputes Act. There- 
fore, althodgh the rights of the employer may be cut down or fresh obligation 
may be imposed upon the employer, as far as the employee is concerned, no pro- 
vision of the Act can be relied upon in order to limit or abridge his rights. If, 
therefore, the standing orders did not suspend the contract of employment and 
if the standing orders entitled the employee to claim wages during the period of 
lay-off, then undoubtedly no provision in the Act could abrogate or abridge that 
right of the employee. 

If the Government Pleader’s contention is correct that the result of the lay- 
off is not to suspend the contract of employment between the employer and the 
employee, then clearly in view of our judgment in Mushran’s case the employee 
would be entitled to claim full wages, notwithstanding what the standing orders 
provided, for the period during which he is laid-off or played-off, and the con- 
clusion must follow that although under the contract the employee was entitled 
to full wages under the Industrial Disputes Act, what he is entitled to is com- 
pensation as provided for under s. 25C. It would also lead to this curious result 
that the employee need not qualify himself for the payment of compensation by 
satisfying the conditions laid down, in which case he would be entitled to receive 
, full wages under the standing orders, and it is difficult to understand why any 
employee should claim this compensation if under the contract he is entitled to 
full wages. We must, therefore, come to the conclusion that under the standing 
orders which bind the parties, the employee was not entitled to any wages at all 
and that the relationship of master and servant did not continue during the 
period of lay-off. Therefore, what the amendment to the Industrial Disputes 
Act does is to impose a liability upon the employer which was not upon him under 
the contract, and it gives the employee the limited right of claiming compensa- 
tion to the extent mentioned in s. 25C. 

The provisions of the Act also make it clear that there is no relationship of 
master and servant during the period that there is a lay-off. The Government 
Pleader suggested that this relationship continued because the employee was 
under an obligation to present himself at the office of the employer at stated 
intervals. That is taking an erroneous view of the provisions of the Act. The 
employer has no right to dictate to the employee that he shall present himself at 
his office, nor is there any obligation upon the employee so to do. During the 
period of the lay-off the employee would be entitled to go and serve another 
master. The anly result of his doing so would be that he would be disentitled to 
receive compensation. But it is entirely a matter of his option whether he should 
present himself at the office of his employer and thus claim compensation or earn 
wages under a different employer, and even though he may serve a different 
employcr, he would still have the right to be reinstated when the proper occasion 
arises. Therefore, the situation is clear that during the period of lay-off the 
employee no longer ¢s the servant or the workman of his employer. That rela- 
tionship is suspended and that relationship would only be revived when he is 
reinstated under the terms of the contract. It is true that the contract of em- 
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ployment itself has not come to an end because a certain obligation remains upon 
the employer and a certain right still is in the employee, the obligation to re- 
instate and the right to be reinstated. But what we have to consider is whether 
there was an effective and subsisting contract of employment of master and 
servant at the material date and the material date is during the period of the 
lay-off. If during that period the master cannot command his servant to do his 
work and if the servant is under no obligation to do the work of the master, then 
it is difficult to understand how a subsisting contract of employment continued 
during the period of the lay-off. 

It has also to be noted that the language used by the Legislature in s. 25C is 
advisedly compensation and not wages. If the Government Pleader’s contention 
were to be accepted, there was no reason why the Legislature should have used 
the expression ‘‘compensation’’ and not ‘‘wages’’, because if this amount which is 
payable by the employer was remuneration for services rendered by the employee 
or which the employee was under an obligation to render, then this payment 
would fall within the definition of ‘‘wages’’ and there was no reason- why a 
different expression should have been used by the Legislature in 4.%25C. It is 
also rather significant to note that the quantum of compensation is to be deter- 
mined by the measure of the wages paid by the employer to the employee. There- 
fore, a distinction is made in s. 25C itself between compensation and the measure 
of payment which is wages. Again, in s. 25H a distinction is made between com- 
pensation and wages which the employee would get if he accepted an alternative 
employment. 

The matter may be looked at in a different way. Under the standing orders, 
as we have already pointed out there was no obligation upon the employer to 
pay wages. The Government Pleader can only succeed if he satisfies us that 
although under the contract or the standing orders the employer was not liable 
to pay wages, a statutory liability is imposed upon the employer to pay wages. 
Nothing could have been easier for the Legislature than to have provided that 
during the period of lay-off the employer shall pay wages calculated in a parti- 
cular manner. The Legislature, on the other hand, is at pains to emphasise the 
fact that what the employer is paying during the period of lay-off is not wages 
but compensation. We cannot possibly overlook the distinction between wages 
and compensation, and when the Legislature advisedly uses one expression rather 
than the other, we must give to the expression used its proper meaning and con- 
notation. = 

It was also pointed out by Mr. Palkhivala, and in our opinion rightly, that 
what the employer pays to his employee by way of compensation for lay-off is 
not because the employee has fulfilled the contract, but the situation that arises 
on a lay-off is the very antithesis of the fulfilment of the contract. Not only is 
the contract not fulfilled, but the contract need not be fulfilled, because, as we 
have pointed out, the employee is under no obligation to carry out any orders 
of his employer and he is at perfect liberty to employ himself elsewhere. 

Mr. Palkhivala relied on a judgment of the Supreme Court in G.I.P. Rly. v. 
Mahadeo Raghoo.1 There, Mr. Justice Sinha, who gave the judgment of the 
Court, after setting out the definition of ‘‘wages’’ under the Payment of Wages 
Act, which to the extent material is substantially identical with the definition we 
have to consider, says this (p. 361): 

“ shorn of all verbiage, ‘wages’ are remuneration payable by an employer to his 
employee for services rendered according to the terms of the contract between them.” 
With respect, the learned Judge has confined this definition to services actually 
rendered. If that definition were to be applied to the facts before us, it is clear 
that no services have been rendered by the employees who have been laid-off. 
What is more, not only services have not been rendered, but services could not 
have been rendered and need not have been rendered by the employees. There- 
fore, even if we were to give to ‘‘wages’’ the wider meaning which we have sug- 
gested should be given, then according to that wider definifion the present case 
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does not fall within the definition of ‘‘wages’’ given both under the Industrial 
Disputes Act and the Employees’ State Insurance Act. . u 

To put the matter very shortly, the question that we have to ask, which sup- 
plies a fair test for the determination of the question before us, is—During the 
period of lay-off was there any present duty upon the employees to work for 
their master? If there was no such present duty, then the relationship of master 
and servant did not exist, and it is clear, as we have pointed out, that neither 
the standing orders nor the Industrial Disputes Act casts any such duty or any 
such obligation upon the employee during the period of lay-off. The very term 
““lay-off’’ assumes and implies that the employer is not in a condition to offer 
employment to his employee and therefore he terminates his employment tem- 
porarily during the continuance of the emergency, and while that emergency 
continues, the employee is unemployed.’ 

The result is that we must hold that the lay-off compensation paid'to an em- 
ployee under s. 25C of the Industrial Disputes Act is not wages as defined in the 
Employees’ State Insurance Act, 1948. We answer the question submitted to 
us in the negative. 

With regard to costs, this is a reference made by the Authority under s. 81 
of the Employees’ State Insurance Act because he felt a doubt as to the decision 
he had given, and as the matter was of considerable importance he wanted the 
guidance of the High Court with regard to the question of law involved. Refer- 
ence under s. 81 is made under very different circumstances from a reference 
under the Income-tax Act or the Sales Tax Act where the reference is made at 
the instance of the party, and if a party loses, naturally that party would be 
liable to pay the costs. As the parties have nothing to do with this reference 
and the reference, as we have pointed out, arises solely for the guidance that the 
Authority wants from the High Court, we do not think that in cases like this any 
order as to costs should be made. There will, therefore, be no order for costs in 
this reference. Order accordingly. 
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Before Mr. Justice Gajendragadkar. 


AKBARALLI ABEDALLI BOHARI v. GODHA LAHANU DHANGAR.*® 
Bombay Agricultural Debtors Relief Act (Bom. XXVIII of 1947), Secs. 43, 24, 47(2), 2(1)t 
—Civil Procedure Code (Act V of 1908), Sec. 97—Order passed under s. 24 of Act 
declaring that sale was in nature of mortgage not challenged in appeal by creditor— 
Whether creditor barred from disputing correctness of such finding in appeal against 
award—Adjustment Court deciding that debtor insolvent and his property not suffi- 
cient to maintain him and, therefore, not directing its sale under s. 47(2)—Whether 

appeal against such order competent—Such order whether an award under s. 2(1). 

The failure of a party to make an appeal against an order passed under s. 24 of the 
Bombay Agricultural Debtors Relief Act, 1947, does not preclude him from challeng- 
* Decided, November 24,1965. Civil Revision 


Application No. 712 of 1954, from the decision 
of B. D. Nadkarni, District Judge, West Khan- 
desh, at Dhulia, in B.A.D.R. Appeal No. 1llof 
1952, confirming the decree passed by M. K. 
Chhatre, Civil Judge, Junior Dtvision, Shirpur, 
in B.A.D.R. Application No. 2661 of 1947. 

+ The relevant sections run thus: 

48. Appeals :—Notwithstanding anything 
contained in any other law 

(1) an appeal shall Jie—-:- 

(vi) from every award made under this Act 
other than an award made in terms of a settle- 
ment under sub-section (4) of section 8 or under 
section 9 or an award made under section 88 
before the making of which the creditors’ agree- 
ment has been obtained under sub-section (1) 
thereof or an award bef@re the making of which 
neither the debtor nor any of the creditors 
produced evidence to enable the Court to deter- 


mine the amount of debt due from the debtor ; 

(vii) from an order made under sub-section 
(I) or (14) ofsection 47, adjudicating the debtor 
an insolvent, provided that no appeal shall He 
from such order except on the ground that the 
insolvent has failed to disclose all the material 
facts relating to his assets and liabilities ;... 

47. (2) After the debtor has been adjudi- 
cated an insolvent, the Court shall direct that 
such portion of the property of the debtor, 
liable to attachment on sale under section 60 
of the Code of Civil Procedure, 1908, excluding 
such portion thereof as the State Government 
shall from time to time notify in the Official 
Gazette as the minimum necessary for the main- 
tenance of the debtor and his dependents, as 
may be required to liquidate all the debts of the 
debtor, shal] immediately be sold free of all 
incumbrances in liquidation of all debts out- 
standing against such debtor. 
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ing the correctness of such finding in an appeal against the award. è 

The Bombay Agricultural Debtors Relief Act Court passed an,drder declaring the 
debtor insolvent and it held that the properties of which the debtor was possessed 
were not enough to maintain him and so it was not possible to direct the sale of any 
portion of his properties under s. 47(2) of the Bombay Agricultural Debtors Relief 
Act, 1947. The Court declared that the properties of the debtor were free from all 
encumbrances. The creditor preferred an appeal against this order. On the question 
of the competency of the appeal:— 

Held, that the appeal was incompetent as the order against which it was preferred 
was not an award within the meaning of s. ‘43 of the Act. 


Onr Godha (opponent), who had executed a sale-deed in 1939 in respect of a 
survey number in favour of Akbaralli (applicant), filed a suit in 1944 under 
the Dekkhan Agriculturists’ Relief Act, 1879, for a declaration that the sale- 
deed was a mortgage and for redemption and accounts, The suit was compro- 
mised and under the terms of the compromise the opponent had to pay a specified 
amount in yearly instalments, and on default the applicant was held entitled to 
obtain possession of the land. On the opponent’s failure to pay the mstalments, 
the applicant filed a darkhast for possession and this darkhast was transferred 
to the Bombay Agricultural Debtors Relief Act Court. In these proceedings 
the trial Judge found on February 22, 1952, that the transaction was not a sale 
but a mortgage. On April 8, 1952, the adjustment Court passed an order declar- 
ing the opponent insolvent and the property free from all encumbrances. The 
applicant appealed against the order and the District Judge dismissed the appeal, 
observing, 1 in his judgment, as follows :— 

.as soon as the Court declared the transaction to be a mortgage, the appellant had 
got a right of appeal which he could have exercised within the time prescribed and he 
failed to do so. Therefore, if the present appeal is one against an order passed under 
s. 24 of the Act declaring the sale to be a mortgage, it is barred by limitation. However, 
Mr. Savaji on behalf of the appellant has made some attempt to put the award under appeal 
within the provisions of s. 43(1)(vi) stating that an appeal is provided for from every 
award made under this Act unless it falls under ss. 8, 33, etc. He wants to take advantage 
of this general clause to say that as the award does not fall under ss. 8 and 33, the order 
is appealable. But unfortunately, if there is a specific provision governing a specific order, 
I am afraid, it will not be possible to permit that order to be put in a general category. 
Obviously, the first order passed by the Court on February 22, 1952, was clearly an order 
falling under s. 24 for which an appeal is specifically provided for within -two months, 
and, therefore, if such an appeal has not been filed and if the present appeal is against that 
order it must be held to be barred.” 

The applicant applied in revision to the High Court. 

The application was heard. 


Q. R. Madbhaw, for the applicant. 
R. B. Kotwal, for the opponent. 


GAJENDRAGADKAR J. This revisional application raises a short question as to 
whether the appeal preferred by the petitioner before the Jower appellate Court 
was competent. The lower appellate Court has held that the appeal was incom- 
petent and Mr. Madbhavi for the petitioner disputes the correctness of this 
finding. 

The point arises in this way. On February 5, 1939, a sale-deed was executed 
in favour of the petitioner for Rs. 2,000. The property conveyed was Survey 
No. 12. In 1944 the vendor brought a suit No. 1 of 1944 under the Dekkhan Act. 
He claimed a decree for accounts and redemption. This suit was compromised. 
Under the terms of compromise the vendor was under an obligation to pay 
specific amounts within the period specified by the compromise decree. On his 
failure to comply with this order, the vendee was held entitled to obtain posses- 
sion of the land. The vendor failed to comply with the directions issued by the 
compromise decree and the vendee filed an execution appkication and claimed 
possession of the property conveyed. These proceedings were transferred to the 
Bombay Agricultural Debtors Relief Act Court because the vendor again raised 
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the question that he was a debtor inasmuch as the transaction in question was 
not a sale but a mortgage. In these proceedings the learned trial Judge found 
on February 22, 1952, that the transaction was in reality a mortgage. This find- 
ing was preceded by a preliminary finding as to status in favour of the debtor. 
As a result of this finding, the adjustment Court held an enquiry into the paying 
capacity of the debtor and on April 8, 1952, the adjustment Court was satisfied 
that the debtor was an insolvent. Accordingly an order was passed declaring 
the debtor insolvent. The adjustment Court also held that the properties of 
which the debtor was possessed were not enough to maintain him and so it was 
not possible to direct the sale of any portion of his properties under s. 47(2). 
In the result, it was declared that the properties were free from all encum- 
brances. It was against this last order that the creditor preferred an appeal and 
he was met by the plea that the appeal was incompetent. On the merits the 
_ learned appellate Judge has found that, if he had to deal with the evidence, he 

would have come to the conclusion that the transaction was a sale and not a 
mortgage. 

Mr. Madbhavi contends that the view taken by the lower appellate Court on 
the question of the competence of the appeal is not justified by the provisions of 
s. 43 of the Bombay Agricultural Debtors Relief Act. The lower appellate Court 
has based its conclusion on the ground that the creditor did not make an appeal 
against the finding that the transaction was a mortgage which had been recorded 
on February 22, 1952. There is no doubt that against the order passed by the 
learned trial Judge determining the nature of the transaction under s. 24 an 
appeal was competent. But the lower appellate Court was in error in assuming 
that the failure to make an appeal against the said order created a bar against 
the petitioner in disputing the correctness of the said finding in his final appeal 
against the award. I may point out that the lower appellate Court has dealt 
with this question on the assumption that the final order passed by the learned 
trial Judge was an award. He, however, held that an appeal against the award 
was Incompetent because the award was preceded by an order which was appeal- 
able and no appeal had been preferred against that order. In substance, the 
- view taken by the lower appellate Court proceeds on considerations which flow 
from the provisions of s. 97 of the Code of Civil Procedure. Section 97 of the 
Code provides that, if an appeal has not been preferred against a preliminary 
‘decree, the party aggrieved by the preliminary decree shall be precluded from 
disputing the correctness of the preliminary decree in any appeal that he may 
make against the final decree. The learned District Judge thought that, since 
the petitioner had not challenged the correctness of the finding that the transac- 
tion was a mortgage by preferring an appeal against the said order, as he should 
have done under s. 43 of the Bombay Agricultural Debtors Relief Act, he was 
precluded from agitating that matter in his present appeal against the award. 
This view overlooks the fact that the Bombay Agricultural Debtors Relief Act 
makes no provision corresponding to the provisions contained in s. 97 of the 
Code, and so far as this Court is concerned, it may be taken to be fairly well 
settled that the failure of a party to make an appeal against an order passed 
under s. 24 of the Bombay Agricultural Debtors Relief Act, like his failure to 
appeal against an order passed under s. 17, does not preclude him from challeng- 
ing the correctness of such finding in an appeal against the award. I must, 
therefore, hold that the only reason given by the learned District Judge in com- 
ing to the conclusion that the appeal preferred before him was incompetent is 
unsound. 

That, however, is not the end of the matter. Mr. Kotwal contends that the 
appeal preferred by the petitioner in the District Court was incompetent for the 
simple reason that the final order against which the appeal has been preferred 
is not an award within the meaning of s. 43 of the Bombay Agricultural Debtors 
Relief Act. Section 43 provides for appeals. Section 43(1)(vi) deals with 
appeals against awards. The effect of s. 43(1) (vi) is that an appeal lies against 
every award except in the cases of awards which are specifically mentioned in 
the said sub-clause, It is common ground that the present order does not fall 
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under any one of the exceptional cases. But before s. 43(1) (vi) can be invoked 
by the petitioner, he must first satisfy the Court that the order under appeal is 
an award, and for determining the character of the order under appeal it is 
essential to consider the definition of the word ‘‘award’’ given by the Act.. 
Section 2(1) defines an ‘‘award’’ as meaning an award made under sub-s. (4) 
of s. 8 or 8, 9, 32 or 33 or as confirmed or modified by the Court in appeal. It 
is common ground that the order which was under appeal before the learned 
District Judge does not satisfy the definition given in s. 2(1), and so the appeal 
preferred against the said order cannot be entertained as an appeal against an 
award. An examination of the provisions contained in Chap. III of the Bombay 
Agricultural Debtors Relief Act read with s. 43(1) (vit) of the Act fortifies this 
conclusion. Chapter IJI deals with insolvency proceedings. Section 47 under 
this Chapter enables the Court to declare a debtor an insolvent in certain cir- 
cumstances. Sub-section (2) of s. 47 provides that, after the debtor has been 
adjudicated an insolvent the Court shall direct that such portion of the property 
of the debtor, liable to attachment and sale under s. 60 of the Code of Civil 
Procedure, excluding such portion thereof as the State Governmens shall from 
time to time notify in the Oficial Gazette as the minimum necessary for the 
maintenance of the debtor and his dependents, as may be required to liquidate 
all the debts of the debtor, shall immediately be sold free of all incumbrances in 
liquidation of all debts outstanding against such debtor. After a debtor is 
declared insolvent, it is open to the adjustment Court to come to the conclusion 
on facts that the debtor is unable to meet any of his liabilities and that on examin- 
ing his assets and the income receivable by the debtor from those assets it is 
impossible to set apart any portion of his property for sale as contemplated by 
s. 47(2). That is what has happened in this case. The Court found that the 
resources of the debtor were so meagre that it was impossible to direct that any 
portion of the said resources could be sold for the satisfaction of the debts due 
from him. In some cases it may be possible for the Court to come to the con- 
clusion that a part of the resources of the debtor can be sold free of incum- 
brances in liquidation of all debts outstanding against such debtor. But even 
where an order of this kind is passed under s. 47(2), s. 48 has provided that the 
order passed shall have the force of an order made by a competent Court in the 
exercise of its powers under s. 27 of the Provincial Insolvency Act, and that it 
shall be executed as such. This position can be contrasted with the provisions 
contained in s. 38 which deal with the execution of awards. That incidentally 
shows that between the orders passed under s. 47(2) and awards properly so 
called a distinction has been made by Legislature. Then we have s. 51 which 
provides that save as provided by sub-cl. (vit) of cl. (1) of s. 48, no appeal shall 
lie from any order passed under Chap. III. In other words, the right to make 
an appeal against orders passed under Chap. III is a very limited right and the 
limitations are imposed by s. 43(1) (vit) which provides for an appeal against 
an order made under sub-s. (1) or (1A) of s. 47, provided that no appeal shall 
lie from such order except on the ground that the insolvent has failed to disclose 
all the material facts relating to his assets and liabilities. This would show that 
proceedings taken under Chap. III are treated as falling under a different cate- 
gory altogether. The right of appeal is given only against specified orders and 
that too subject to the limitations which I have just indicated. These proceed- 
ings do not terminate with the making of an award and this is clear from the defi- 
nition of the word ‘‘award’’ itself. Therefore, in my opinion, the view taken by 
the learned District Judge must be confirmed, not on the ground set out by him 
in his Judgment, but on the ground that the appeal preferred by the petitioner 
before him had not been preferred against an award: it had been preferred 
against an order which was not an award and no appeal would lie against that 
order. l i 

In the result, the order passed by the learned District Judge must be confirm- 
ed and the rule in the revisional application discharged. There will be no order 


as to costs. Rule discharged. 
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Before Mr. Justice Gajendragadkar. 


SINAEEN MOHIDDIN MALBARI v. KAUSHAL KISHORE 
' BHAGWANDAS SHARMA.* 


Bombay Rents, Hotel and Lodging House Rates Control Act (Bom. LVII of 1947), Secs. 29, 
proviso III, 11, 49—Bombay Rents, Hotel and Lodging House Rates Control Rules, 
1948; Rules 15, 9D, 9B, 9C—Civil Procedure Code (Act V of 1908), O. XLI, r. 22— 
Tenant praying for fixation of standard rent in suit by landlord against tenant for 
ejectment and arrears of rent—Court determining question of standard rent and pass- 
ing decree for specific amount for arrears of rent but rejecting claim for ejectment— 
Appeal filed by landlord and cross-objections preferred by tenant disputing correct- 
ness of standard rent fixed by trial Court—Whether right to file cross-objections in 
suck appeal available to tenant—Court-fee payable in respect of cross~objections 
whether governed by r. 15(1) or 15(2)—Amount on which Court-fee payable. 


A suit was filed by a landlord against his tenant for ejectment and arrears of rent. 
In the suit the tenant pleaded that the rent was in excess of the standard rent and 
‘prayed that the standard rent should be fixed. The trial Judge held that the rent was 
neither unreasonable nor excessive and passed a decree for a sum by way of arrears 
of rent, but rejected the landlord’s claim for ejectment. The landlord preferred an 
appeal under s. 29(1)(b) of the Bombay Rents, Hotel and Lodging House Rates Control 
Act, 1947, against the decree refusing ejectment, and the tenant preferred cross-objec- 
tions disputing the declaration made by the Court regarding standard rent. A similar 
suit filed by another landlord against his tenant, for ejJectment and arrears of rent 
was pending, when an application was made by the tenant under s. 11 of the Act, for 
fixation of standard rent. The suit and the application were heard together and the 
trial Judge fixed the standard rent and passed a decree for arrears of rent but dismiss- 
ed the landlord’s claim for ejectment. The landlord appealed under s. 29(1)(b) 
of the Act and the tenant preferred cross-objections disputing the correctness of the 
standard rent fixed by the Court. The tenants, in both the appeals, contended that 
they should be allowed to pay Court-fee of one rupee on their cross-objections under 
r. 15(1) of the Bombay Rents, Hotel and Lodging House Rates Control Rules, 1948:— 

Held, that the right to file cross-objections in the two appeals was available to the 
tenants under O. XLL r. 22, of the Civil Procedure Code, 1908: 

Raghunathdas v. Secretary of State, Ramasray Singh v. Bibhisan Sinha,’ and 
Alagappa Chettiar v. Chockalingam Chettiar’ followed; 

that the Court-fees payable in respect of the cross-objections filed by the tenants 
was governed by r. 15(2) of the Bombay Rents, Hotel and Lodging House Rates Con- 
trol Rules, 1948, and 

that as the right to file cross-objections which flowed from O. XLI, r. 22, of the 
Code, in terms was referrable to decrees for payment of specified amounts of money, 
it was necessary that the cross-objecting tenants should declare what amount they 
proposed to dispute out of the decretal amount and should pay Court-fee on it on an 
ad valorem basis. 


The facts appear in the judgment. 
Civil Revision Application No. 863 of 1955. 
Ye F Chandrachud, for the applicant. 
C. R. Dalvi, for the opponent. 
Civil Revision Application No. 1558 of 1955. 


V. K. Joshi, for the applicant. 
H. B. Datar, Amicus Curiae, for the opponent. ` 


GAJENDRAGADKAR J. These two revisional applications raise a short ‘question 
about the proper Court-fees leviable on cross-objections preferred by the tenants 


“Decided, November 25,1965. CivilRevision kar, HI Joint Civil Judge, Junior Division, 
Application No. 868 of 1955 (with C.R.A. No. Poona, in Civil] Suit No. 1465 of 1958. 
1558 of 1955), from the, decision of V. S. Bak- 1 (1905) 7 Bom. L. R. 569. 
hale, District Judge, Poona, in AppealNo. 575 >- 2 [1950] A. I. R. Cal. 872.. os Ae. 
-of 1954, from the decree passed by H, S, Urse- = 8 RESES I, L. R. 41 Mad, 904. z 
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in both the cases. The learned District Judge, before whom these cross-objections 
were preferred, has directed the tenants to pay adequate Court-fees on the foot- 
ing that the decree for the payment of arrears of rent which has been passed 
against them is a decree for the payment of money and it is necessary that the 
eross-objecting respondents should declare what amount they propose to dispute 
out of the decretal amount and should pay Court-fees on it on an ad valorem 
basis. This view is challenged by the petitioners in both the cases before me. 

It would be convenient to mention the material facts leading to both the revi- 
sional applications. Civil Revision Application No. 863 of 1955 arises from Civil 
Suit No. 1465 of 1953 filed by the landlord against the tenant for ejectment. In 
this suit the landlord claimed arrears of rent as well. The arrears of rent were 
claimed at the rate of Rs. 150 per month which was the contractual rent agreed 
between the parties. In this suit the tenant pleaded by his written statement 
that the contractual rent was in excess of the standard rent and he prayed that 
the standard rent should be fixed in respect of the premises in suit. The learned 
trial Judge held that the contractual rent was not unreasonable or excessive and 
he passed a decree against the tenant for the payment of Rs. 4,000 gnd odd by 
way of arrears of rent. The claim for ejectment made by the landlord was 
rejected. Against the decree refusing ejectment the landlord preferred an 
appeal to the District Court, and when the notice of this appeal was served on 
the respondent, he preferred ‘eross-objections on December 10, 1954. The learned 
Judge has called upon the.respondent-tenant to pay Court-fees on the basis 
which I have already indicated, and the tenant, by his present Revision Applica- 
tion No, 868 of 1955, disputes the validity of the order made by the learned Dis- 
trict Judge. 

Civil Revision Application No. 1558 of 1955 arises from an ejectment suit filed 
by the landlord, No. 317 of 1954. In this suit, the Jandlord claimed to recover 
possession of the demised properties and arrears of rent. He claimed rent at the 
rate of Rs. 90 per month. Meanwhile an application had been filed by the tenant 
for fixation of standard rent under s. 11 of the Rent Act: this was Application 
No. 384 of 1952. This application had been filed before the Court of Small 
Causes at Poona. Subsequently, the suit filed by the landlord for ejJectment and 
arrears of rent and the application made by the tenant for the fixation of 
standard rent were heard together, and on November 19, 1954, the standard rent 
was fixed at Rs. 45 per month and a decree for payment of arrears was passed 
against the tenant to the extent of Rs. 420. The claim for ejectment made by 
the landlord was dismissed. Against this decree the landlord preferred an 
appeal No. 69 of 1955, and when the respondent received notice of this appeal, 
he preferred cross-objections disputing the correctness of the standard rent 
fixed by the learned trial Judge. An order has been passed by the learned 
District Judge calling upon the tenant-respondent to pay adequate Court-fees 
and that order is challenged by the tenant in his present revisional application. 
At the time when this latter revisional application came before me for final 
disposal, the landlord was not represented before me, and so at my request 
Mr. H. B. Datar has appeared amicus curiae for the opponent. 

In dealing with the question about the proper Court-fees leviable on such 
eross-objections, it would be necessary in the first instance to consider whether 
it is open to the parties to file cross-objections in appeals arising from orders 
made under the Rent Act. If the provisions relating to appeals are considered 
literally, it would appear that these provisions do not in terms authorise the 
filing of crogs-objections. But that would not be decisive of the question as 
to whether a respondent can file cross-objections where an appeal has been 
provided for against certain specified orders made under the Rent Act. Sec- 
tion 29 of Act LVII of 1947 provides for appeals, and it is common ground 
that where a landlord claims ejectment and arrears of rent from his tenant 
and the claim is either wholly or partly decreed, an appeal lies against the 
decree. Section 29(1), cl. (b), provides that in the mofyssil an appeal shall 
lie from a decree or order made by a Judge of the Court of Small Causes estab- 
lished under the Provincial Small Cause Courts Act, or by the Court of the 
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Civil Judge deemed to be the Court of Small Causes under cl. (c) of sub-s. (2) 
of s. 28, or by a Civil Judge exercising such jurisdiction, to the District Court. 
Thus there is no doubt that the landlord was entitled to prefer an appeal against 
the decree which wag passed in the suit filed by him. Under s. 11 of the Act, 
it is open to the tenant to apply for the fixation of standard rent. Proviso 
(III) to s. 29(1)(b), however, lays down that no appeal shall lie against an 
order made upon an application for fixing the standard rent or for determining 
the permitted increases in respect of any premises except in a suit or proceed- 
ing in which an appeal lies. This proviso has been added by s. 17 (1) of Bombay 
Act LXI of 1953. It would be noticed that the standard rent can be deter- 
mined either on an application made by the tenant under s. 11 for the purpose 
of getting the standard rent determined or in a suit or proceeding in which the 
tenant can make an appropriate pleading and the Court may proceed to deal 
with the question of the fixation of standard rent. If an order is made deter- 
mining the standard rent, not in a suit or proceeding, but on an application 
made by tke tenant for the purpose of getting the standard rent determined, 
no appeal lies against the order made by the learned Judge. Thus it is clear 
that the decree passed by the learned trial Judge against the landlord was 
appealable as a decree, whereas the order passed by the Civil Judge on the 
application for the fixation of standard rent which had been made by the 
tenant in Civil Revision Application No. 1558 of 1955 was not appealable as 
such, if it is held that the standard rent had been fixed in the application 
itself and not in the suit with which it was ultimately consolidated. 

There is one more provision to which reference must be made before deciding 
the question as to whether cross-objections can be filed by the respondent-tenants 
in the appeals preferred against them. Section 49 of the Act confers upon the 
State Government the power to make rules. In pursuance of this power, it 
is open to the State Government to prescribe the procedure to be followed 
in trying suits or appeals arising from orders made under the Act. It is also 
open to the State Government to prescribe rules for the levy of Court-fees in 
suits, proceedings or applications and appeals arising therefrom. Under the 
powers thus conferred, the State Government has made rules in regard to the 
procedure and payment of proper Court-fees. Rule 9D in Chap. IVA of the 
Rules provides that in an appeal under s. 29(1)(b) of the Act, the District 
Court shall, as far as may be and with the necessary modifications, follow the 
practice and procedure prescribed for appeals from original decrees by or 
under the Code. Rules 9B and 9C similarly make the provisions of the Code 
generally applicable to the proceedings mentioned in those rules. In other 
words, when an appeal is preferred against a decree passed in an ejectment suit 
filed by the landlord, the procedure to be followed is the procedure laid down 
by the Code of Civil Procedure under O. XLI. If that be so, the question which 
arises is whether the right to file cross-objections is not a procedural right. I 
have already mentioned that, when providing for appeals, s. 29 in terms has 
not conferred upon the respondents the right to prefer cross-objections. But 
that will not take away the right of the respondents to file cross-objections once 
the Act or the rules framed under the Act make the provisions of O. XLI 
applicable to appeals under the Act. The right to file cross-objections arises 
under O. XLI, r. 22, and it seems to me that, if the procedure prescribed by 
O. XLI applies to appeals, it would be difficult to resist the conclusion that the 
right which has accrued to the respondents by r. 22 of O. XLI can be denied 
to them. That is why I am disposed to hold that, though the right to file cross- 
objections has not been expressly conferred upon respondents in appeals arising 
under the Rent Act, that right is nevertheless available to them under O. XLI, 
r. 22. 

If authority was necessary in support of this view, I may refer to some 
decisions where ae questions arose for consideration. In Raghunathdas v. 
Secretary of State’ Jenkins C.J. and Aston J. had occasion to consider a 
similar point by reference to the provisions of s. 48(11) of the City of Bombay 

1 (1905) 7 Bom. L. R. 569. 
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Improvement Act. An appeal had been provided for by the relevant provi- 
sions of the Act, but no right to file cross-objections had been expressly men- 
tioned in the said provisions. Dealing with the question as to whether in 
such a case, the respondent is entitled to file cross-objections under s. 561 of 
the Civil Procedure Code, 1882, which corresponds to O. XLI, r. 22, Jenkins 
C.J. held that, the appeal having been provided for, the Code of Civil Proce- 
dure would be applicable, and by virtue of s. 561 the réspondent would get 
the procedural right to file cross-objections. The same view appears to have 
been taken in Ramasray Singh v. Bibhisan Sinha’ and in Alagappa Chettiar v. 
Chockalingam Chettiar.* 

The next question which must be considered is, if the cross-objections are 
competent, what is the proper Court-fees to be paid? The payment of proper 
Court-fees in respect of applications, proceedings and appeals under the Act 
has been dealt with by Chap. VI of the rules framed under the Rent Act. In the 
present case, I am concerned with r. 15 in particular. The first argument which 
needs to be examined is whether the Court-fees payable by the respondent on 
his cross-objections can attract the provisions of r. 15, sub-r. (1). Under this 
sub-rule, the Court-fee leviable in miscellaneous applications in Courts outside 
‘Greater ‘Bombay shall be eight annas, and in appeals against orders passed in 
such miscellaneous applications shall be one rupee. Mr. Joshi for the peti- 
tioner in Revision Application No. 1558 of 1955 has contended that the Court- 
fees which his client should have been called upon to pay on his cross-objections 
should be Re. 1 and no more, and he says that a Court-fee stamp of Re. 1 
has already been affixed by him on his cross-objections. This argument must 
be rejected because the right to file cross-objections which the respondent seeks 
to exercise arises from the fact that an appeal against the decree passed in the 
landlord’s suit has been filed. It would be remembered that, by virtue of the 
provisions contained in s. 29(1), prov. (HMI), an appeal against an order fixing 
the standard rent in an application made by the tenant in that behalf is in- . 
competent, with the result that, when the learned Judge fixed the standard 
rent of Rs. 45 in the application made by the tenant for that purpose, that 
order was not appealable. This position is not disputed. It is because the 
landlord preferred an appeal against a part of the decree passed in his suit 
for ejectment that a notice of the appeal was served on the tenant, and as the 
respondent who has received notice of the appeal the tenant seeks to exercise 
‘his right of filing eross-objections. It would, therefore, be clear that the cross- 
objections are preferred, not against the orders passed in the application for 
the fixation of standard rent, but against a part of the decree itself. The 
decree directs the tenant to pay a certain amount by way of arrears of rent 
and it is this part of the decree which the tenant challenges by his cross- 
objections. If that be the true position, it is difficult to accede to the argument 
that the tenant should be allowed to pay a Court-fee of Re. 1 on his cross 
objections. 

In Civil Revision Application No. 863 of 1955, the contention that the tenant 
should be allowed to pay Court-fee of Re. 1 on his cross-objections must be 
rejected on the ground that the order declaring the standard rent was not 
made in a miscellaneous application as defined by the rules framed under the 
Rent Act. I have already mentioned that in this revisional application the 
plea for the fixation of standard rent was made by the tenant in his written 
statement in the suit and the standard rent has no doubt been declared. But 
r. 15(1) deals with miscellaneous applications and appeals arising against 
orders passed in such miscellaneous applications; and r. 2(b) defines a *<mis- 
cellaneous application’’ as meaning an application for fixing the standard rent, 
except. where the said relief is claimed in a pending suit or proceeding. This 
‘plainly means that, if the tenant claims that the standard rent should be fixed 
by filing a written statement in a suit against him by the lgndlord for ejectment 
_and for recovery of arrears of rent, his plea for the fixation of standard rent 
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has not been made in a miscellaneous application and so the provisions of 
r. 15(1) cannot be invoked by him either ‘for the application which was in the 
form of a written statement or for an appeal against the order fixing the 
standard rent. In this case again, what the tenant-respondent seeks to do is 
to challenge a part of the decree, and his right to file cross-objections arises 
under Ò. XLI, r. 22, because he is a respondent in an appeal filed against the 
other part of the decree. 
_ I must, therefore, hold that the Court-fees payable in respect of the cross- 
objections filed by the tenants in the two appeals in question must be governed 
by r. 15, sub-r. (2). This sub-rule lays down that, in suits, appeals and other 
proceedings in Courts outside Greater Bombay, the Court-fees leviable shall 
be the same as are chargeable under Chap. III of the Court-fees Act, and that 
the provisions of that Act shall apply to the recovery of such Court-fees. It 
is, therefore, necessary to decide what amount of Court-fees is leviable in respect 
‘of these cross-ojections under the relevant provisions of the Court-fees Act, 
and this problem presents no difficulty at all. In both the cases, the decrees 
direct the tenants to pay specified amounts to the landlords by way of arrears 
of rent. No doubt, this direction is preceded by the determination of the 
question as to what is the standard rent. But the determination of the question 
of standard rent by itself has not given rise to the cross-objections and cannot 
in law give rise to such cross-objections. The right to file cross-objections which 
‘flows from O. XLI, r. 22, in terms is referable to the decree in the appeal and 
the decree’ is obviously a decree for the payment of the amount mentioned by 
it. In the case of a decree directing the defendant to pay a specified amount 
of money, if the defendant wants to prefer an appeal or file cross-objections, 
it is necessary that he should make up his mind as to what amount he admits 
and what amount he seeks to dispute in the appeal. In respect of the amount 
intended to be ‘disputed by him in the appeal he will have to pay proper Court- 
fees on an ad valorem basis. There is obviously no scope for invoking the pro- 
visions of Sch. II, item 17, to the Court-fees Act in such a case, because the 
appellate Court is not determining the standard rent for the first time where 
the tenant cannot say what the standard rent would be. Judicially the 
standard rent has been determined, and it is for the tenant to decide to what 
extent he disputes the correctness and validity of the said determination. That 
would determine the amount in respect of which he wants to prefer his cross- 
objections and it is on the amount thus fixed that he would have to pay Court- 
fees on an ad valorem basis. That is the view which the learned District Judge 
„has taken in both the cases and I am satisfied that this view is obviously correct. 
In the result, both the revisional applications fail and the rules are discharged. 
Since Mr. H. B. Datar appeared at my request amicus curiae in Revision 
‘Application No. 1558 of 1955, there would be no order as to costs in that appli- 
cation. The rule in Revision Application No. 863 of 1955 will be discharged 
‘with costs. o 
_ Both the petitioners given time to pay Court-fees on their cross-objections till 
“December 23, 1955. N 


Order accordingly. 
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Before the Hon’ble Mr. M. C. Chagla, Chief Justice, and Mr. Justice Dixit. 


K. B. SIPAHIMALANI v. FIDAHUSSEHIN VALLIBHOY.* 


Administration of Evacuee Property Act (XXXI of 1950), Secs. 27, 28, 18(1)—Civil Proce- 
dure Code (Act V of 1908), Sec. 115—Constitution of India, Art. 226—Custodian on ap- 
peal confirming order passed by Assistant Custodian—Revisional application against 
order of Custodian dismissed by Custodian-General—Petition to High Court for writ 
to quash order of Custodian—Maintainability of petition—Whether order of Custodian 
merged in order of Custodian-General—Difference between appellate jurisdiction and 
revisional jurisdiction—Personal right to occupy premises whether means an occu- 
pancy right within s. 18(1) of Act. 

The Custodian of Evacuee Property, Bombay, on appeal passed an order confirming 
the order of the Assistant Custodian, Bombay, made under the Administration of Eva- 
cuee Property Act, 1950. A revision application to the Custodian-Generaa, New Delhi, 
against the order of the Custodian was dismissed. A petition under art. 226 of the 
Constitution of India was presented to the High Court for a writ of certiorari chal- 
lenging the order of the Custodian. It was contended that the order of the Custodian 
had become merged in the order of the Custodian-General, and as the Custodian- 
General’s office was in New Delhi, the High Court had no jurisdiction to issue a writ 
against the Custodian-General, and the petition was, therefore, not maintainable:— 

Held, that what the petitioner was challenging was the order of the Custodian which 
was the effective and subsisting order, and not the order of the Custodian-General 
which merely in revision refused to interfere with the order passed by the Custodian, 
and 

that as the order of the Custodian was passed within jurisdiction, the petition was 
maintainable. 

When the revisional Court interferes with the order of the Court below, the result 
is not that the order of the lower Court is merged in the order passed by the revi- 
sional Court, but the result is that the order of the revisional Court sets aside or 
modifies the order of the lower Court. Whereas in the case of an appeal when the 
appeal is dismissed the appellate Court confirms the decree of the trial Court, in the 
case of a revisional Court when it dismisses the petition in revision all that it does is 
that it does not interfere with the order of the Court below. The effect of the dis- 
missal of the petition is not to confirm the order of the trial Court, because no con- 
firmation is necessary from the revisional Court. When the revisional Court dismisses 
the petition, the true effect in law is that it refuses to exercise the revisional jurisdic- 
tion conferred upon it. The distinction between an appellate jurisdiction and a revi- 
sional jurisdiction is vital and it does not necessarily follow that the principles which 
apply to an appeal must necessarily apply to a revision. The basis of the decisions 
that the order of the trial Court becomes merged in the order of the appellate Court 
is that there is a continuation of the suit and a rehearing of the suit by the appellate 
Court. It is also based on the fact that the appellate Court has no discretion not to 
admit an appeal if an appeal lies or not to give the relief to the appellant if he is 
entitled to the relief in law. 

Gauri Shankar Bhargava v. Jagat Narain Shahgal, explained. 
Hafiz Mohd. Yusuf v. Custodian General,’ dissented from. 
Venugopal Mudali v. Venkatasubbiah Chetty, agreed with. 

Mohamed Oomer v. Noorudin,‘ Hussain Sab v. Sitaram, Ganeshi Lal Kishan Lal v. 
Mool Chand Nemi Chand’ and Sawaldas Madhavdas v. Arati Cotton Mills,’ referred to. 

A statutory tenancy or a personal right to occupy premises cannot be construed to 
mean an occupancy right within the meaning of s. 18(1) of the Administration of 


Evacuee Property Act, 1950. 


* Decided, November 28, 1966. O.C. J. 8 (1915) I. L. R. 89 Mad. 1196 
Appeal No. 18 of 1955 : Miscellaneous No. 141 4 toa) 54 Bom. $. R. 28. 
of 1953. 5 ica, 54 Bom. L. R. 947. 

1 (1988) I. L. R. 56 AU. 608. ; 6 (1934) I. L. R. 57 All 781. 

2 [1954] A. I. R. All. 488. 7 (1954) 57 Bom. L. R. 894. 


1955.] SiPAHIMALANI v. FIDAHVASEIN (0.0.3.) 345 


Prior to July 15, 1948, one Kassam Abba was doing business of export and 
import in certain premises situated in a building at Mahomedalli Road in 
Bombay in the name of Haji Jusab & Co. On July 15, 1948, Fidahussein 
Vallibhoy (petitioner) and one Kurbanhussein joined Kassam Abba as partners 
in the business and a partnership deed was executed on August 12, 1948. 
Under the partnership Kassam Abba was entitled to a share of four annas in 
the rupee and the petitioner and Kurbanhussein to a share of six annas each 
in the rupee. By the partnership deed the partners agreed to pay rent of 
the business premises out of the income of the partnership. The partnership 
was dissolved by a deed of dissolution dated October 21, 1948, when Kassam 
Abba retired from the partnership. On December 18, 1948, the landlord of 
the premises served notice to quit on the firm Haji Jusab & Co. On August 
3, 1950, the landlord called upon Haji Jusab & Co. to pay up arrears of rent 
amounting to Rs. 2,041-13-0 and to vacate the premises at the end of September 
80, 1950. On August 9, 1950, the petitioner paid up the arrears of rent and 
the landlord passed receipts in favour of the petitioner in some of which it 
was stated*that he accepted payment under protest. On November 14, 1951, 
Kurbanhussein released his share of eight annas in the rupee in the partnership 
in favour of the petitioner and endorsed his release on the deed of dissolution. 

In November 1952, K. B. Sipahimalani (respondent No. 1), the Assistant 
Custodian of Evacuee Property, Bombay, took out a show cause notice as to 
why the business of Haji Jusab & Co. should not be declared evacuee pro- 
perty. The petitioner objected to the tenancy rights in the premises being 
declared as evacuee property on the ground that they were not evacuee pro- 
perty but property to which the petitioner was entitled in his own right. On 
January 2, 1953, respondent No. 1 declared the business of Haji Jusab & Co. 
and its tenancy rights in the premises as evacuee property vesting in the Cus- 
todian. On January 7, 1953, respondent No. 1 issued a notification declaring 
the business with the tenancy rights as evacuee property, and on January 14, 
19538, respondent No, 1 by a notice under s. 8(4) of the Administration of 
Evacuee Property Act, 1950, demanded from the petitioner immediate posses- 
sion of the premises. The petitioner preferred an appeal to the Custodian of 
Evacuee Property, Bombay (respondent No. 2), who rejected the appeal and 
confirmed the order of respondent No. 1. The petitioner filed a revision appli- 
cation before the Custodian General, New Delhi. During the pendency of this 
application, a petition filed by the petitioner against the respondents inter alia 
for a writ of certiorari or a direction or order to quash the orders passed by 
the respondents, came up for hearing before Desai J. The hearing of the 
petition was adjourned pending disposal of the revisional application before 
the Custodian General. On April 10, 1954, the Custodian General dismissed 
the application. The petition was heard by Desai J., who issued a writ of 
certiorari quashing the proceedings and orders challenged by the petitioner, 
delivering the following judgment ‘on January 6, 1955:— 


Desar J. This is a petition for a writ of certiorari or a writ of prohibition 
and a writ of mandamus in a matter arising under the Administration of 
Evacuee Property Act, 1950. 

The petitioner’s case is that prior to July 15, 1948, one Kassam Abba was 
doing business in premises situate on the. first floor of a building at Mahomed- 
alli Road in the name of Haji Jusab & Co. On July 15, 1948, the petitioner 
and one Kurban Hussein became partners of Kassam Abba in that business 
and a partnership deed was executed on August 12, 1948. That partnership 
deed and a subsequent deed of dissolution have been exhibited in these pro- 
ceedings. Under that partnership deed the shares of Kassam Abba, Kurban 
Hussein and the petitioner respectively were four annas, six annas and six 
annas in a rupee. By cl. 6 of that agreement the partners agreed to pay the 
rent of the premiseg out of the income of the partnership. The partnership 
was dissolved on October 21, 1948, when Kassam Abba retired from the firm. 
After his retirement Kurban Hussein and the petitioner continued to be in 


y 


846 THE BOMBAY LAW REPORTER (VOL. LVII. 


the posséssion of the premises. On December 18, 1948, the landlord of the 
‘premises served a notice to quit on the firm and thereby terminated the monthly 
‘tenancy. Thereafter the petitioner paid an aggregate amount of Rs. 2,041-18-0 
being arrears of rent to the landlord. According to the petitioner the landlord 
passed receipts in favour of the petitioner in some of which it was stated that 
he accepted payment under protest. On November 14, 1951, Kurban Hussein 
released his share in the partnership in favour of the petitioner and an endorse- 
ment to that effect was made by him on the deed of dissolution. The gub- 
mission of the petitioner based on these facts is that he thereupon obtained 
the full tenancy rights of the premises in question and has all along been in 
possession of and residing in the premises with members of his family. 

In November 1952, a show cause notice was taken out by respondent No. 1, 
the Assistant Custodian of Evacuee Property, Bombay. The petitioner objected 
to the tenancy rights in the premises being declared as evacuee property on 
the ground that there was no evacuee property and that he was himself entitled 
to the premises in his own right. A written statement to that effect was filed 
by him before respondent No. 1. By an order made on J anuary 3 1953, res- 
pondent No. 1 declared the business and the tenancy rights in the premises 
as evacuee property and passed an order vesting them in the Custodian. A 
notification containing this declaration and order was issued on J anuary 7, 
1953, and the petitioner was called upon to hand over possession of the pre- 
mises. The petitioner thereupon preferred an appeal to respondent No. 2, 
the Custodian of Hvacuee Property, Bombay, who on February 10, 1953, re- 
jected that appeal and confirmed the order made by respondent No. 1 in res- 
pect of the premises, the subject-matter of this petition. The petitioner went 
in revision to the Custodian General, Delhi. That application was pending 
when this petition came up for hearing before me. The hearing of the petition 
was adjourned by me pending disposal of that revisional application. On 
April 10, 1954, the Custodian General dismissed that application. 

In opposition to the rule respondent No. 1 filed an affidavit in which he 
raised various contentions. One of the contentions raised in the affidavit was 
that the present petition was premature since at the time of the filing of this 
petition a revisional application to the Custodian General was pending. 

When the petition reached hearing before me once again on December 7 last, 
Mr. Seervai, learned counsel for the respondents, raised the preliminary objec- 
tion that the order made by respondent No. 2 in the appeal preferred to him 
and which was being challenged in this petition had since merged in the order 
of the Custodian General dismissing the revisional application, and as this peti- 
tion was not against that order, described by learned counsel as ‘‘the final 
order’’, the petition was not maintainable, and should, therefore, be summarily 
rejected. It was also pointed out that this Court could have no jurisdiction 
‘to deal with that final order as the Custodian General was not within the juris- 
- diction of this Court. The hearing of the petition was once again adjourned. 
It will be convenient here to state that under the Administration of Evacuee 
Property Act the Custodian General exercises powers both of appeal and revi- 
sion. But in the present case no appeal lay to him, as the order challenged 
before him was made by the Custodian of Evacuee Property in an appeal pre- 
ferred to him against an order of the Assistant Custodian of Evacuee Property. 
. Mr. K. T. Desai, who now appears on behalf of the respondents, has in sup- 
port of the preliminary objection, relied on the following observations of my 
Lord the Chief Justice in Mohamed Oomer v. Noorudin! (p. 38): 

“...A merger only takes place when the Court of Appeal judicially determines the 
‘appeal pending before it. It is only on a judicial determination that the order of the lower 
Court becomes merged in the decision of the Court of appeal. But no merger takes place 
when the Court of appeal does not judicially determine the appeal but dismisses it on any 
preliminary ground like limitation or maintainability. Then, on the dismissal by the 
appellate Court, the order that still stands is the order of the lover Court and not tha 
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order of the Court of appeal. This position is clear as laid down by the Privy Council in 
‘Chaudhari Abdul Majid v. Jawahir Lal,....” 

In Bapu v. Vajir? it was held by a division bench of this Court that a summary 
dismissal of a second appeal leaves the decree of the lower Court untouched, 
neither confirmed, nor varied, nor reversed, and it remains the decree of the 
lower Court -which can amend it, in order to bring it in accordance with its 
judgment. That decision was recently considered by the learned Chief Justice 
in Hussein Sab v. Sitaram.3 At pp. 949-50 of the report the learned Chief 
Justice, however, observed : 

“Now I know that some High Courts have taken the view, that, unless the decree 
of the trial Court is superseded by the appellate Court, the application for an amendment 
of the decree must be made to the trial Court. I am unable to agree with that view. Ifa 
decree of confirmation is passed by the Appellate Court, the decree of the trial Court 
merges in the decree of the appellate Court, and it is impossible to say that the decree of the 
trial Court is still in existence and it could be amended. The decree which is in existence 
-and which cgn be executed is the decree of the appellate Court, and not the decree of the 
trial Court. The fact that the appellate Court does not vary the decree of the trial Court 
does’ not make any difference to the legal position that ultimately it is the decree of the 
appellate Court which is the substantive decree and which must be amended if an amend- 
ment is sought.” 

' On the contrary, Mr. Bhabha, learned counsel for the petitioner, submitted 
that the rejection of the revisional application without any variation in the 
‘form of order sought to be revised does not create any merger of the former 
substantive order. Reliance was placed by learned counsel on a decision of 
the Allahabad High Court, Ganeshi Lal Kishan Lal v. Mool Chand Nemi Chand,* 
-where it was held that upon dismissal of an application for revision in case of 
‘a decree passed by the Small Causes Court the decree remains a decree of the 
` -Small Causes Court and does not merge in the decree of the High Court. 
Considerable reliance was placed by Mr. Bhabha on certain observations of 
Manohar Lall J. in Lal Bihari Lall v. Bam Madhav Khain® Before I quote 
those observations it will be convenient to set out very briefly the material 
facts of that case. The plaintiff brought a suit under O. XXI, r. 63, of the 
‘Civil Procedure Code, for a declaration that the house in dispute was not liable 
-to be attached in execution of a decree, He claimed that on September 17, 
1943, he had purchased the house from Abdul Razak (defendant No. 3) by a 
registered sale deed. Long before that date defendants Nos. 1 and 2 had 
obtained a money decree against defendant No. 3 in the Calcutta High Court. 
In September 1943 the decree was transferred to the Court of the District 
Judge at Patna and on November 18, 1943, the house was attached in execution 
of that decree. The plaintiff preferred a claim under O. XXI, r. 58, of the 
Code, which was rejected by the executing Court on April 24, 1944. On May 
4, 1944, the plaintiff applied for revising that order. The application was 
admitted and a rule was issued, but at the final hearing the revisional petition 
-was dismissed by the High Court on the ground that the executing Court had 
‘not committed any error of jurisdiction. One of the contentions raised before 
the Patna High Court in the case under consideration was that the order 
against which the revisional application was preferred had been merged in the 
-order of the High Court dismissing the revisional application. Dealing with 
this contention Manohar Lall J, in the judgment of the full bench observed 
. (p. 298): l 
(P “Tt Us also contended before us that the final order in the claim case must be taken 
to be the order of the High Court dated 24th April 1945. I do not agree with this conten- 
tion. The High Court has not substituted any order of its-own, but has merely declined 
_to exercise jurisdiction in this particular case with the result that the order in the claim 
case remains the order passed by the original Court—the matter, of course, would have 
been different if the High Court had varied the order of the original Court. This view is 
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not against the decision in Venugopal Mudali v. Venkatasubbiah Chetty, relied on by 
the appellants, because there the order was passed by the High Court in its appellate 
jurisdiction in an appeal preferred against the claim case order passed by a Single Judge 
of the High Court.” 

it was argued that the observations of the learned Chief Justice in the cases 
relied on by Mr. K. T. Desai were made while considering an order made on 
appeal and not an order made on a revisional application and that a distinction 
should be drawn between orders made on appeal and on revisional application. 

But Mr. K. T. Desai’s argument proceeded in this way: It was said that 
there was no reason why the principle underlying the observations of the learned 
Chief Justice should not equally apply to an order made on a revisional appli- 
cation. The real test, so it was argued, was, whether the dismissal was after 
a judicial determination or merely on a preliminary ground like limitation or 
maintainability. It was also said that there was no distinction and that no 
reason had been suggested on the other side or in the judgments relied on by 
Mr, Bhabha for drawing any distinction ag urged on behalf of the petitioner. 
Now in my judgment it is not possible to attach such overriding éffect to the 
decisions relied on by Mr. K. T. Desai. Both in principle and in terms my 
Lord the Chief Justice decided the question of merger only in so far as it 
affected an appeal, and those decisions are, therefore, clearly distinguishable. 

There are to my mind clear and tenable reasons for the distinction I am asked 
to draw. First of all I would like to accentuate only one point of differentiation 
between an appeal and a revisional application, which to my mind is sufficient 
to bring out this distinction. An appeal is a rehearing of the suit and, there- 
fore, it would be sound logic to say that when there is any judicial determina- 
tion of an appeal, the decree under appeal becomes merged in the decree passed. 
on appeal, even though the decree under appeal is after judicial determination 
left untouched and unvaried. Such confirmation, it has been ruled, has the 
same effect as an order of reversal would have had in so far as it leaves the 
decree of the Appellate Court as the only deeree in existence for the purposes 
of execution and the decree of the lower Court becomes incorporated in it. 
This cannot be said of an order dismissing a revisional application. When a 
revisional application is dismissed, there is no confirmation of any decree or 
order, but there is only a refusal by the Court to exercise its powers of super- 
vision. In such a ease the decree or order under revision is left untouched, 
neither confirmed, nor varied, nor reversed, and it remains a decree or order 
of the lower Court, which can be executed. 

Considerations materially different affect the exercise of a revisional juris- 
diction, the power being one of a supervising or revising character. The powers 
of supervision can, speaking generally, be exercised by the authority entrusted 
with the same, at the instance of any person, or even suo motu. The word 
‘‘pevision’’ has gathered a legal force and signification. It does not involve 
the responsibility to eure all specific errors. The power being always discre- 
tionary and of a supervising character, the revising authority, again speaking 
generally, does not interfere, unless it is necessary to do so to keep subordinate 
jurisdictions within the bounds of their authority or to prevent grave derelic- 
tion of duty or manifest injustice. But it is unnecessary to pursue 
these considerations, for the points of distinction between an appeal and a 
revisional application are firmly fixed and do not require to be rehearsed. To 
come, therefore, from the faintly academic to the purely practical there is 
nothing in s. 27 of the Administration of Evacuee Property Act, which confers 
powers of revision on the Custodian General, which renders these general con- 
siderations inapplicable to the order of the Custodian of Evacuee Property 
which is challenged in this petition. That order made in appeal is the sub- 
stantial order and it cannot be said that it became incorporated or merged in 
the order of the Custodian General declining to revise that order. There is, 
therefore, no valid reason for entertaining the preliminafy objection. 
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The first contention urged by Mr. Bhabha on the merits of the petition was 
that the landlord of the premises terminated the tenancy as early as December 
1948 and the order declaring these premises evacuee property was made by 
the notification dated January 7, 1953. The argument was that after the notice 
to quit no property in the premises remained in Kassam Abba, and therefore, 
it was not competent to respondent No. 1, or respondent No. 2, to treat these 
premises as evacuee property. Mr. K. T. Desai relied on the newly amended 
s. 18 (1) of the Administration of the Evacuee Property Act, which is as follows: 

“18. (1) Where the rights of an evacuee in any land or in any house or other build- 
ing consist or consisted of occupancy or tenancy rights, -nothing contained in any law 
for the time being in force or in any contract or in any instrument having the force of 
law or in any decree or order of any court, shall extinguish or be deemed to have extin- 
guished any such rights either on the tenant becoming an evacuee within the meaning of 
this Act or at any time thereafter go as to prevent such rights from vesting in the Custodian 
under the provisions of this Act or to prevent the Custodian from exercising all or any 
- of the powers conferred on him by this Act in respect any such rights, and, notwithstand- 
ing anything eontained in any such law, contract, instrument, decree or order, neither the 
evacuee nor „the Custodian, whether as an occupancy tenant or as a tenant for a certain 
time, monthly or otherwise, of any land, or house or other building shall be liable to be 
ejected or be deemed to have become so liable on an any ground whatsoever for any 
default of— 

(a) the evacuee committed after he became an evacuee or within a period of one 
year immediately preceding the date of his becoming an evacuee; or 

(b) the Custodian.” 

Learned counsel frankly stated that he could rely on the amended section if 
the right of the evacuee to continue in possession of the premises as a statutory 
tenant of the same could be regarded as an occupancy right within the meaning 
of this sub-section. The expression ‘‘occupancy right’’ has a well-fixed and 
clear meaning. I fail to see how the right of a statutory tenant under the Rent 
Act to continue to remain in occupation of the premises after the termination 
of the contractual tenancy can be regarded as ‘‘occupancy right’’ within the 
meaning of this sub-section. The point was, however, not pressed beyond what 
E have already stated, and it is not necessary for me to discuss this amended 
sub-section any further. 

The second argument urged by Mr. Bhabha was that the petitioner, even if 
he was not the tenant of these premises, was in possession of the same under 
colour of title. The facts relied on by Mr. Bhabha were the agreement of 
partnership, between the petitioner, Kurban Hussein and Kassam Abba; the 
agreement of dissolution; the release of his rights under the partnership agree- 
ment by Kurban Hussein ; and the fact that the petitioner and the members 
of his family have continued to be in residence in these premises since 1949. 
Reliance was also placed on the fact that some of the rent bills were given by 
the landlord to the petitioner after receiving rent from him. I must point 
out that in some of those rent bills the landlord had stated that he was receiving 
payment under protest. l 

Not much could be said on behalf of the respondents against this second 
contention urged on behalf of the petitioner. But what was urged before me 
was that the petitioner had failed to show good faith which it was incumbent 
on him to do when he came to this Court asking for a prerogative writ. Mr. 
K. T. Desai has taken me through the entire written statement filed by the 
petitioner before the Deputy Custodian of Evacuee Property. Particular re- 
liance was made on a statement by the petitioner that the premises in which 
the business was carried on were not transferred to the names of Kurban 
Hussein and the petitioner. It is not the petitioner’s case that there was any 
document of transfer of the tenancy by Kassam Abba in favour of the peti- 
tioner and Kurban Hussein who joined Kassam Abba as partners. The genuine- 
ness of the partnerghip deed or the deed of dissolution or the release passed 
by Kurban Hussein has not been challenged by the respondents. Most of the 
, facts relied on by the petitioner in the petition have not been questioned before 
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me. I have carefully considered that written statement along with the state- 
ments made by the petitioner in his affidavit in support of the petition. I do 
not think it is possible to say, that the petitioner has deliberately suppressed 
any fact from this Court when he filed this petition or that there was any 
absence of good faith on his part in the matter of this petition. 

There remains for consideration one more contention which was pressed 
before me by Mr. Bhabha. It was argued that the petitioner had in fact been 
recognised by the landlord as a tenant and, therefore, he was at all material 
times a tenant of the premises and that on that ground alone the petitioner 
was bound to succeed. In view of the conclusions already reached by me it is 
not necessary for me to express any opinion on this part of the case. 

For all these reasons I am satisfied that the orders, the notification and the 
notice challenged in the petition must be held to be invalid. 

In the result a writ of certiorari will issue quashing the proceedings and 
orders challenged in the petition. A writ of mandamus will issue directing the 
respondents to forbear from enforcing or taking any steps or proceedings in 
enforcement of these orders and notifications and the notice mentioned in prayer 
(e) of the petition. Respondents will pay the petitioner’s costs of the petition. 
Costs will be taxed costs. 


The respondents appealed. . 


M. P. Amin, Advocate General, with R. B. Kantawala, for the appellants. 
K. H. Bhabha, with 8. J. Sorabyp, for the respondent. 


CHacLA C. J. This is an appeal from a judgment of Mr. Justice Desai who 
issued a writ of certiorari on a petition presented by the respondent. By this 
petition he challenged an order of the Custodian who held that one Kassam 
Abba was an evacuee and his tenancy right in rooms Nos. 13 to 16 on the first 
floor of Haji Yusuf Building had vested in him. 

The first order in these proceedings was made by the Assistant Custodian 
on January 2, 1953, and he held that Kassam Abba was an evacuee and that 
the tenancy rights i in these premises vested in the Custodian. From that order 
the respondent appealed to the Custodian and the Custodian passed the order, 
to which reference has been made, on February 10, 1953, confirming the order 
of the Assistant Custodian and dismissing the appeal. On April 10, 1954, the 
respondent went in revision to the Custodian General, and on April 10, 1954, the 
revision application was dismissed, and the present petition was filed on April 
7, 1953. 

The first contention urged by the Advocate General is that the petition is 
not maintainable on the ground that it is the final order which must be challeng- 
ed by the respondent in order to succeed, which is the order of the Custodian 
General passed on April 10, 1954, and as the Custodian General’s office is in 
Delhi, this Court has no jurisdiction to issue a writ against him. The Advocate 
General is right, and now it is well settled, that if the order which must be 
quashed by this Court is the order of the Custodian General, this Court has 
no jurisdiction to issue a writ against a person who is or a tribunal which is 
outside its jurisdiction. But what has been urged by the other side is that 
it is not incumbent upon the petitioner to challenge the order of the Custodian 
General. The order which is challenged is the order of the Custodian which 
was passed within jurisdiction and which admittedly can be quashed by this 
‘Court. What is urged by the Advocate General is that the order of the Cus- 
todian General was passed after consideration of the merits of the matter, that 
it was not a decision given on any preliminary point but it was given after the 
Custodian General had considered. the order of the Custodian, and therefore 
according to the Advocate General the order of the Custodian became merged 
in the order of the Custodian General dated April 10, 1954. 

In support of this contention reliance has been placed on a decision of this 
Court in Mohamed Oomer v. Noorudin'. In that case we were dealing with 
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an appeal and not with a revision application, and what we held there was 
that it is only on a judicial determination that the order of the lower Court 
becomes merged in the decision of the Court of appeal. But no merger takes 
place when the Court of appeal does not judicially determine the appeal but 
dismisses it on any preliminary ground like limitation or maintainability. Then, 
on the dismissal by the appellate Court, the order that still stands is the order 
of the lower Court and not the order of the Court of appeal. In the same 
volume there is another decision reported at page 947 (Hussain Sab v. Sitaram’), 
and there 1t was held that when an appeal is summarily dismissed by the 
High Court under O. XLI, r. 11 of the Civil Procedure Code, the original 
decree from which the appeal was preferred remains untouched and it is the 
original decree which is the substantive decree. The Advocate General wants 
us to apply the same test to revision applications, and what he says is that 
if there is a judicial determination by the revisional Court, then the order of 
the Court from which the revision application is preferred becomes merged 
in the order passed by the revisional Court. 

One has o bear in mind the important difference between an appellate juris- 
diction and a revisional jurisdiction. A right of appeal is a vested right in 
the litigant, it is a substantive right, and if the appellant satisfies the Court of 
appeal that he is right in his contention, the Court of appeal has no discretion 
not to make the order in his favour. In the second place, when a Court of 
appeal hears the appeal, the appeal constitutes a continuation of the suit. A 
decree having been passed by the trial Court, on an appeal being preferred 
against that decree the appeal in effect is the rehearing of the suit by the 
Court of appeal. In the case of revision, the revision application does not 
constitute a continuation of the suit or the rehearing of the suit. A right is 
given to the revisional Court to exercise its powers of supervision over subordi- 
nate Courts or tribunals and it is in the exercise of that right that the revi- 
sional Court passes its orders. It is not obligatory upon the revisional Court 
to interfere with the order under revision even though the order may be 
improper or even illegal. When the revisional Court does interfere with the 
order of the Court below, the result is not that the order of the lower Court 
is merged in the order passed by the revisional Court, but the result is that 
the order of the revisional Court sets aside or modifies the order of the lower 
Court. Whereas in the case of an appeal when the appeal is dismissed the 
appellate Court confirms the decree of the trial Court, in the case of a revisional 
Court when it dismisses the petition in revision all that it does is that it does | 
not interfere with the order of the Court below. The effect of the dismissal 
of the petition in revision is not to confirm the order of the trial Court because 
no confirmation is necessary from the revisional Court. When the revisional 
Court dismisses the petition, the true effect in law is that it refuses to exercise 
the revisional Jurisdiction conferred upon it. Whereas, when the appellate 
Court dismisses the appeal, it is exercising its appellate jurisdiction and in 
exercise of that jurisdiction it dismisses the appeal and confirms the order of the 
lower Court. Therefore, it will be noticed that the distinction between an 
appellate jurisdiction and a revisional jurisdiction is vital and it does not 
necessarily follow that the principles which apply to an appeal must neces- 
sarily apply to a revision. The basis of the decisions that the order of the 
trial Court becomes merged in the order of the appellate Court is that there 
is a continuation of the suit and a rehearing of the suit by the appellate Court. 
It is also based on the fact that the appellate Court has no discretion not to 
admit an appeal if an appeal lies or not to give the relief to the appellant if 
he is entitled to the relief in law. 

The Advocate General has ‘drawn our -attention to the provisions in the 
Evacuee Property Act with regard to revision and s. 27 provides: 

. “The Custodian-General may at any time, either on his own motion or on application 
made to him in this behalf, call for record of any proceeding in which any District Judge or 
Custodian has passed an order for the purpose of satisfying himself as to the legality or 


1 (1952) 54 Bom. L. R. 947. 


852 THE BOMBAY LAW REPORTER [VOL. LVI. 


propriety of any such order and may pass such order in relation thereto as he thinks fit.” 


Therefore, the exercise of the power of revision by the Custodian General ig 
discretionary and thé language is very similar to the language used in the 
Code in s. 115. Two provisions of the law relating to the administration of 
evacuee property is relied upon by the Advocate General as constituting a 
difference between the revisional powers conferred upon the Custodian General 
and the revisional powers conferred upon the High Court under s. 115 of the 
Code. In the first place, attention is drawn to s. 28 which provides : 

“Save as otherwise expressly provided in this Chapter, every order made by the Cus- 

todian-General, Authorised Deputy Custodian, Deputy Custodian or Assistant Custodian 
shall be final and shall not be called in question in any Court by way of appeal or revision 
or in any original suit, application or execution proceeding.” 
What is relied upon is the expression ‘‘final’’ and it is said that the order that 
becomes final is the order of the Custodian General and not of the Custodian. 
The purpose ‘of enacting this section is to oust the jurisdiction of the civil 
Court, and the order of the Custodian General is final in the sense that what- 
ever his decision might be it cannot be challenged either by way o appeal or 
revision or in any original suit. But what we bave to consider is whether this 
order of the Custodian General supersedes the order passed by the Custodian. 
Section 28 does not throw any light on the decision of that question. 

Reliance is then placed on the rules framed, under this Act and the rule 
relied upon is r. 81. Sub-rule (9) of that rule is material and it provides: 

“Any authority hearing any appeal or an application for revision may admit additional 

evidence before its final disposal or may demand the case for admission of additional evi- 
dence and report or for a fresh decision, as such authority may deem fit.” 
What is contended by the Advocate General is that this rule confers a power 
upon the revisional authority, which power is not conferred upon the High 
Court under s. 115 of the Code. It is difficult to understand how the jurisdic- 
tion exercised by a particular Court or tribunal or authority can be affected 
by the powers conferred upon that Court, tribunal or authority. If the revi- 
sional jurisdiction is of the nature which we have indicated, the fact that the 
Legislature has conferred wider powers upon the revisional authority than 
it has done upon the High Court under s. 115 of the Code cannot possibly affect 
the question as to its revisional jurisdiction. If the Advocate General’s con- 
tention is that this rule constitutes the Custodian General an appellate Court 
and that there is no distinction between an appellate Court and a revisional 
Court, then the simplest thing for the Legislature to have done was to have 
conferred upon a person affected a right to have a second appeal to the Custodian 
General. But the very fact that in this Act a distinction is made between an 
appeal and a revision clearly shows that the Legislature was conscious of the 
distinction between appellate jurisdiction and revisional jurisdiction. 

Reliance was then placed on certain judgments of the Allahabad High Court. 
The first is Gauri Shankar Bhargava v. Jagat Narain Shahgal.1 In that case 
an ex parte decree for money was passed by a Court of Small Causes and on an 
application in revision to the High Court by the plaintiff for future interest 
the decree was modified after contest by the defendant and future interest was 
allowed, and after the decree of the High Court the defendant applied to the 
Small Cause Court under O. IX, r. 18, to have the original ex parte decree set 
aside, and it was held that the original ex parte decree of the Small Cause Court 
had merged in that of the High Court and it was no longer open to the trial 
Court to entertain the application to set its decree aside. It will be noticed 
that the High Court modified the decree passed by the Small Cause Court. 
Therefore, it exercised its revisional jurisdiction and the effective order which 
remained was not the decree of the Small Cause Court but the decree or order 
passed by the High Court in revision. With respect. we do not agree that the 
decree of the Small Cause Court was merged in the decree passed by the High 
Court. What happened in law was that the decree nared see the Small Cause 
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Court, against which there was no appeal but against which a revision lay, 
was replaced by the decree of the High Court in revision. 

Then we have a later decision of the Allahabad High Court in Ganeshi Lal 
Kishan Lal v. Mool Chand Nemi Chand.! This decision, which is also of a 
single Judge, distinguishes the judgment in Gauri Shankar v. Jagat Narain. 
In this case upon the dismissal of an application in revision against a decree 
passed by a Small Cause Court, it was held that the decree remained the decree 
of the Small Cause Court and was not merged in the decree of the High Court, 
and Mr. Justice Bennett who decided this case points out that in Gauri Shankar 
v. Jagat Narain the High Court allowed the revision and modified the decree, 
and therefore the learned Judge takes the view that in that case there was a 
merger. As we have pointed out, we do not agree with the expression that the 
decree of the Small Cause Court was merged, but undoubtedly, inasmuch as the 
High Court modified the decree, the order of the High Court was the only order 
which was effective and enforceable. 

The Adyocate General has strongly relied on a later decision of the 
Allahabad High Court in Hafiz Mohd. Yusuf v. Custodian General. There, the 
High Court was considering the Evacuee Property Act itself and the learned 
Judges held that for all practical purposes the powers of the Custodian General 
were indistinguishable from those of an appellate authority under the Act, 
and according to the learned Judges, upon the general principle that the order 
of a Court merges in that of an appellate authority, the order of the Assistant 
Custodian merged in the order passed by the Custodian General, and therefore 
in that particular case they held that as the order was passed by the Custodian 
General which was in Delhi, the Allahabad High Court had no jurisdiction to 
issue a writ. With very great respect, the learned Judges have proceeded more 
on the question of power rather than of jurisdiction and they failed to appre- 
ciate the difference between appellate jurisdiction and revisional jurisdiction. 

The Advocate General argues that there is no distinction in principle between 
a revisional Court dismissing the revision application and passing an order 
reversing or modifying the order challenged in revision. According to the 
Advocate General, if when the revisional Court reverses or modifies the order, 
that order becomes effective, there is no reason why when the revisional Court 
dismisses the application that order should not be the effective order. As we 
have already pointed out, when the revisional Court reverses or modifies the 
order challenged, it exercises its revisional jurisdiction, when it dismisses the 
application it refuses to exercise that jurisdiction, and it is only an order passed 
in the exercise of the revisional jurisdiction of the revisional Court that super- 
sedes the order passed by the subordinate Court or Tribunal. The test laid down 
in Mohamed Oomer v. Noorudin of judicial determination, cannot apply even 
though the revisional Court may dismiss the application on merits, becanse the 
revisional Court is exercising a different jurisdiction from the appellate Court. 

A similar view seems to have been taken in a Madras case relied upon by 
Mr. Bhabha in Venugopal Mudali v. Venkatasubbiah Chetty.S In that case, 
after holding that the final order was the order passed in appeal, the learned 
Judges discuss the position with regard to review application and revision, and 
at p. 1202 the learned Judge says: 

“I need not say that where the order on a review petition as distinguished from an 
appeal petition merely refuses to interfere with the judgment or order sought to be review- 
ed or where an appeal is not entertained at all though filed, the original decree or order 
is and continues to be the subsisting and final decree or order. In this respect an order 
rejecting a review petition stands on a different footing from a decision passed on appeal 
confirming the lower Court’s judgment and dismissing the appeal. If the decision on 
review or revision does interfere with the original decision, the former decision becomes 
the only subsisting order and stands on the same footing as the decision passed in a com- 
petent appeal.” é 

1 (1984) I. L. R. 57 All. 781. 8. (1915) I. L. R. 89 Mad. 1196. 

2 [1954] A. I. R. All 488, 

L. R.—28, 
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In Sawaldas Madhavdas v. Arati Cotton Mills,’ we pointed out the vital distinc- 
tion between an application for review and an appeal and we stated that an 
appeal is a vested right and that right is a substantive right. There is no vested 
right in a litigant to prefer an application for review. Hence, when an applica- 
tion for review is filed, it is an independent proceeding which is initiated by the 
litigant. : The same observations would apply to an application in revision. 
Clearly, the litigant has no vested right to prefer an application im revision and 
in that sense the application for revision is an independent proceeding. It is 
true that the revision application arises out of the suit in respect of which the 
appeal is preferred, but it is independent in the sense that it is no longer a con- 
tinuation of the suit or a rehearing of the suit. 

Therefore, in our opinion, what the petitioner is challenging and rightly chal- 
lenging is the order of the Custodian which is the effective and subsisting order, 
and not the order of the Custodian General which merely in revision refuses to 
interfere with the order passed by the Custodian. 

The Advocate General suggested that there might be serious difficulties if 
we were to quash the order of the Custodian while the order of th® Custodian 
General stands. The fallacy underlying this argument is that there is no 
effective order of the Custodian General. The only effective order is that of 
, the Custodian, and if that order is quashed, nothing remains which would affect 
the petitioner prejudicially. 

On the merits there is very little to be said in favour of the Custodian’s 
order. The facts bearing on the question are that prior to July 15, 1948, the 
evacuee Kassam Abba carried on the business in the name of Haji Jusab & 
Co. On July 15, 1948, the petitioner and one Kurban Hussein joined the 
partnership and the partnership deed was execnted on August 12, 1948. This 
partnership was dissolved on October 21, 1948, and the evacuee went out. On 
December 18, 1948, the landlord gave a notice to quit to Haji Jusab & Co. and 
another notice was given on August 3, 1950. The ground for giving these 
notices was that the tenant was in arrears of rent. On November 14, 1951, 
Kurban Hussein went out of the partnership and thereafter the sole proprietor 
of the partnership was the petitioner. The initial tenant was undoubtedly the 
evacuee, but the salient fact of this case is that the notice to quit was given 
by the landlord to the tenant on December 18, 1948, and the tenancy of the 
evacuee terminated on the expiry of the notice and the position in law was 
that the evacuee became the statutory tenant. We have already held that a 
statutory tenancy is a personal right which does not vest in the Custodian, and 
therefore on the expiry of this notice there was nothing left in the evacuee which 
could vest in the Custodian. What was really argued before the learned Judge 
below as appears from his judgment was that by reason of s. 18(1) of the Admin- 
istration of Evacuee Property Act thespersonal right was the occupancy right and 
that occupancy right vested in the Custodian. We agree with the learned Judge 
that a statutory tenancy or a personal right to occupy premises could not be con- 
strued to mean an occupancy right within the meaning of s. 18(1). Therefore, if 
s. 18(1) has no application and s. 18(1) does not cover the case of a statutory 
tenancy or a personal right to occupy certain premises, it is clear that on the 
termination of the tenancy of the evacuee the tenant continued to be a statutory 
tenant and that right could not vest in the Custodian. The learned Judge has 
also accepted the contention of the petitioner, and in our opinion rightly, that 
in any view of the case the petitioner was in occupation under a colour of title, 
and if he was there under a colour of title, he could not be evicted as a trespasser 
by the summary procedure permissible to the Custodian under the Act. What 
has been pointed out to us is that there was inconsistency in the petitioner’s 
ease as put forward in his reply to the show cause notice and in the petition 
before us. At one time, it is pointed out, the petitioner contended that the 
lease was surrendered to him. At another time he contended that the lease 
was transferred by the partnership deed. In this case fhe facts are not ‘in 
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dispute, and if the petitioner drew one or the other inference as to his status, 
it cannot be said that he was guilty of mala fides which would disentitle him 
to any relief at the hands of this Court. In our opinion, the learned Judge 
has taken the right view as to the merits of the matter and it is a clear case 
for interference with the order passed by the Custodian. It may be pointed 
out again that the Custodian has made the order on an erroneous conception 
of the law and he has taken the view that the tenancy rights vested in the Cus- 
todian although in law there could be no such vesting. l 
The result is that the appeal fails and must be dismissed with costs. 


Appeal dismissed. 
Attorneys for appellant: Little & Co. 


Attorneys for respondent: Mehervaid & Co. 


CRIMINAL APPELLATE. 


Before Mr. Justice Shah and Mr. Justice Vyas. 


THE STATE v. SHAMRAO NAVJI PATIU.® 


Indian Penal Code (Act XLV of 1860), Sec. 161—Soldency certificate issued by accused a 
Police Patil on receiving gratification—Whether accused in issuing certificate doing 
an oficial act—What constitutes an official act within s. 161. 


Under s. 161 of the Indian Penal Code, 1860, an official act, for the doing of which a 
public servant accepts or obtains or agrees to accept or a pts to obtain gratification 
other than legal remuneration, must bean act which in capacity as a public ser- 
vant he can do, but need not be an act which the public servant is obliged to do. 

If the act is done or intended to be done in his official capacity as distinguished 
from his purely private capacity, it is not necessary that the public servant should 
be obliged to do the act. The act or omission for the doing of which gratification igs 
obtained or accepted or attempted to be obtained must be in connection with the official 
functions of the public servant. 

The accused, a Police Patil, gave a solvency certificate, which was to be used in 
criminal proceedings, describing himself as the Kamgar Patil, and for issuing this 
certificate he accepted a sum of money as gratification:— 

Held, that the accused in issuing the solvency certificate was doing an official act, 
and as for doing that official act he had accepted the money, he was guilty of an 
offence under s. 161 of the Indian Penal Code. 

Indur Advani v. State of Bombay; followed. 


One Shamrao (accused), who was a Police Patil, was charged before the 
Special Judge at North Satara with having committed offences under s. 161 
of the Indian Penal Code and s. 5(2) of the Prevention of Corruption Act, 1947, 
The prosecution alleged that while the accused was acting as a Police Patil, three 
persons went to him to ask for solvency certificates and that the accused had asked 
for and accepted Rs. 25 as illegal gratification for granting solvency certificates. 
The trial Judge held that the accused had obtained gratification for issuing the 
certificates, but he held that the accused had not accepted it as illegal gratification 
for doing an official act, and acquitted the accused, observing in his judgment, 
as follows :— 

“...there is no evidence to show that the act of giving solvency certificates was an 
official act of the accused. There is a distinction between an official act and an act done 
by any officer. An official act must be done by him in his capacity as an official. In 
short, it must be part of his duty for which he is paid. Illegal gratification is a word 
which can only be applied in respect of a part of the duty for which the accused is 
already paid and for which the accused cannot demand any payment from others. In 
the present case pak a no evidence to show that the granting of solvency certificates 

*Decided, December 2, 1955. Criminal Appeal Satara, in Special Case No. 2 of 1958. 


No. 1164 of 1955, from the order of acquittal 1 (1951) 58 Bom. L. R. 699. 
passed by V. G, Wagle, Special Judge, North 
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is an official act which a Police Patil is bound to do gratis. I therefore think that the 
prosecution fails to prove that the accused had accepted illegal gratification for domg 
an official act. I must confess that although I am satisfied that the accused had accepted 
Rs. 25 as gratification, I cannot come to the conclusion that he had accepted it as illegal 
gratification for doing an official act.” 


The State of Bombay appealed against the order of acquittal. ° 


A. A. Mandgi, Assistant Government Pleader, for the State. 
V. H. Kamath, with L. M. Patil, for the respondent (original accused). 


SHAH J. This is an appeal filed by the State against an order of acquittal 
passed by the Special Judge, North Satara, at Satara in Sessions Case No. 2 of 
1955. The accused Shamrao Navji Patil was charged before the Special Judge 
with having committed offences under s. 161 of the Indian Penal Code and 
under s. 5(2) of the Prevention of Corruption Act, 1947. The learned Special 
Judge tried the case under the provisions of the Criminal Law Amemdment Act, 
1952, and acquitted. the accused. The learned Special Judge held that it was 
established by the prosecution that the accused had obtained gratification for 
issuing a solvency certificate to the complainant Balkrishna Ramchandra Ghadge 
and to Vishnu Sambhaji. The learned Special Judge also held that there was 
a proper sanction given for prosecuting the accused. But the learned Judge 
held that there was no provision of law which required a Police Patil to issue 
a solvency certificate as part of his duty and, therefore, receiving gratification 
for issuing a solvency certificate, which was to be used in criminal proceedings, 
could not be regarded:as an official act. The learned Judge on that view 
acquitted the accused. The State of Bombay has preferred an appeal against 
the order of acquittal. 

The Assistant Government Pleader submits that when the accused, who was 
at the relevant time a Police Patil, was asked by Balkrishna Ghadge to issue 
a solvency certificate, he was asked to do an official act, and when the accused 
demanded Rs. 25 for issuing that certificate and actually received that amount, 
he committed an offence punishable under s. 161 of the Indian Penal Code. The 
Assistant Government Pleader contends that within the meaning of s. 161 of 
the Indian Penal Code an official act for the doing of which a public servant 
accepts or obtains or agrees to accept or attempts to obtain gratification other 
than legal remuneration, must be an act which in his capacity as a public 
servant he can do, but need not be an act which the public servant is obliged 
to do. In our view, the contention raised by the learned Assistant Govern- 
ment, Pleader is correct. Section 161 of the Indian Penal Code provides, in 
so far as that section is material: 

“Whoever, being a public servant, accepts or obtains, or agrees to accept, or attempts 
to obtain from any person, for himself or for any other person, any gratification whatso- 
ever, other than legal remuneration, as a motive or reward for doing or forbearing to do 
any official act or for showing or forbearing to show, in the exercise of his official functions, 
favour or disfavour to any person, or for rendering or attempting to render any service 
or disservice to any person, with the Central or any State Government or Parliament or 
the Legislature of any State, or with any public servant, as such, shall be punished with 
imprisonment” 
prescribed thereunder. Evidently, on the words of the section the person who 
accepts or obtains or agrees to accept or attempts to obtain, must be a public 
servant and he must accept, obtain or agree to accept or attempt to obtain grati- 
fication other than legal remuneration and such acceptance, ete. must be 
as a motive or reward for doing or forbearing to do an official act. The Legis- 
lature has not provided that the official act must be an act which it is obli- 
gatory upon the public servant to do. Provided the act is done or intended to 
be done in his official capacity as distinguished from his @urely private capa- 
city, it is not necessary that the public servant should be obliged to do the act. 
In other words, the act or omission for the doing of which gratification is 
obtained or accepted or attempted to be obtained must be in connection with the 
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official functions of the public servant. In our view, the learned Special Judge 
was in error in holding that the official act ‘‘must be part of his duty for which he 
is paid.’’ He was also in error in holding that illegal gratification ‘‘can only be 
applied in respect of a part of the duty for which the accused is already paid and 
for which the accused cannot demand any payment from others.’’ It is true that 
where the act has no concern with his official function a public servant does not 
commit an offence under s. 161 of the Indian Penal Code by demanding, receiving 
or attempting to receive any valuable thing as gratification for doing that act. 
The words of s. 161 of the Indian Penal Code are plain and clear and it is impos- 
sible to impose thereon any restrictions of the nature suggested by the learned 
Special Judge. This Court in Indur Advani v. State of Bombay’ held that where 
a public servant obtained a bribe for himself upon a representation that favour 
would be shown to the giver in the discharge of his official functions, the public 
servant was guilty of an offence under s. 161 of the Indian Penal Code, not- 
withstanding the fact that it was not within his power to show favour. It js 
clear from that case that even though the public servant, who was charged with 
having committed an offence under s. 161 of the Indian Penal Code and who 
was ultimately convicted by this Court, was in the exercise of his authority 
as public servant not competent to do the act for the doing of which he accepted 
eratification, the Court held that he had still committed an offence under s. 161 
of the Indian Penal Code.. Mr. Justice Chainani observed in that case (p. 705): 
“The act in respect of which the bribe is paid must, however, be an official act and 
the favour or disfavour must be shown in the exercise of official functions. The official 
‘act’ or official ‘functions’ referred to in the section obviously mean an act or function 
which ʻa public servant can perform in his official capacity and not in the capacity of a 
private citizen. The act, for doing which the bribe is received or paid must, therefore, 
have some connection with the office which the public servant receiving the bribe is hold- 
ing or must be one in regard to which the person giving the bribe can reasonably believe 
that it could be performed by the public servant receiving ‘the bribe.” 
In our judgment, that observation furnishes an adequate test for ascertaining 
what may be regarded as ‘‘official acts’. Applying that test, we are of the 
view that in this case when the accused was approached for giving a solvency 
certificate and when he did in fact give a solvency certificate describing him- 
self as the Kamgar Patil, he was doing an official act, and if for doing that 
official act he accepted a sum of Rs. 25, which the complainant says the accused 
accepted, he must be regarded as guilty of an offence under s. 161 of the Indian 
Penal Code. 

[The rest of the judgment is not material to the report. ] 

In our view, the learned Special Judge was right in holding that the accused 
received gratification for issuing the solvency certificate which was demanded 
by Balkrishna Ghadge. Disagreeing with the view of the learned Special Judge, 
we hold that the amount of Rs. 25 which was received by the accused was received 
for doing an ‘official act’ and we hold him guilty of having committed an offence 
punishable under s. 161 of the Indian Penal Code. Having regard to the evi- 
dence, we convict the accused of an offence under s. 161 of the Indian Penal 
Code and direct that the accused do suffer rigorous imprisonment for six months. 
Warrant to issue for arrest of the accused. 


fi l l Accused convicted, 
o . sees 
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Before the Hon’ble Mr. M. C. Chagla, Chief Justice, Mr. Justice Gajendragadkar 
and Mr. Justice Dizit. 


STATE v. ISHWARLAL CHHAGANLAL.* 


Bombay Prevention of Adulteration Act (Bom. V of 1925), Secs. 4, 19(1)(c)t—Bombay 
Prevention of Adulteration of Articles of Food Rules, Rule 6(B)(i)—Whether 
r. 6(B) (i) ultra vires of Act—Whether rule must specify both the deficiency in normal 
constituents and the-addition of extraneous matter. i 

Rule 6(B)(i) framed by the Government under s. 19((1)(c) of the Bombay Preven- 
tion of Adulteration Act, 1925, is intra vires and valid. 

Section 19(1)(c) of the Act permits Government to frame a rule either with regard 
to the quantity of the deficiency in any of the normal constituents of an article or a 
rule with regard to the addition of extraneous matter in any article, and in framing 
the rule it is open to Government either to specify the quantity of defigiency or the 
quantity of extraneous matter or to establish that there was any deficiency or that 
there was any addition of extraneous matter. 

State v. Madan Dhanji, disapproved. 


One Ishwarlal Chhaganlal (accused) was charged with having committed 
an offence under s. 4(1) (a) and (b) of the Bombay Prevention of Adulteration 
Act, 1925. The trying Magistrate convicted him of the offence and sentenced 
him to pay a fine of Rs. 500 for each offence. On appeal, the Sessions Judge 
acquitted the accused, observing in his judgment, as follows :— i 

“Simply because of the B.R. reading and the R.W. value, it could not be said that 
any presumption arises. To bring home the charge against the accused, the prosecution 
has further to prove that there was deficiency in normal constituents or addition of extra- 
neous matter and therefore thé B.R. reading showed less than 40 or more than 44.5 or 
R.W. value was less than 24. In the present case there is no evidence at all from which it 
could be said that because of the deficiency in normal constituents or addition of extra- 
neous matter, the B.R. reading and the R.W. value showed less than 40 and less than 24 
respectively. If we refer to the evidence of the analyst (exh. 2), he has stated that because 
the R.W. value in the sample is less than 24, he has stated in the certificate that the sample 
contained foreign fat and that no other experiment was made to determine the presence 
of foreign fat or the percentage of foreign fat in the sample. R.W. is both qualitative and 
quantitative test and foreign fat was not separated. Therefore when the analyst states 
that the ghee contained foreign fat, he infers that simply because R.W. value is less than 
24. But in a prosecution of this type, the prosecution has to prove that B.R. reading was 
less or the R.W. value was less because there was deficiency in normal constituents or due 
to addition of extraneous matter; and that the prosecution has failed to prove. Now in 


* Decided, December 21, 1966. serene ae arn from, milk shall be deemed to be an article of 
No. 992 of 1955, from the decision of C. G. food not of the nature, substance or quality 


Bhatt, Sessions Judge, Surat, in Criminal 
AppealNo. 23 of 1955, setting aside the order of 
conviction and sentence passed by M. K. 
Lakhtaria, Judicial Magistrate, F. C., Surat, 
in Criminal Case No. 86 of 1958. 

+The relevant sections run thus :— 

4. Prohibition of sale or manufacture for 
sale of food not of the proper nature, substance 
or quality.—(1) Any person who— 

(a) sells or causes to be sold or offers for 
sale to the prejudice of the purchaser any arti- 
cle of food which is not of the nature, substance 
or quality demanded by or on behalf of the 
purchaser, or 

(b) manufactures or offers, keeps or ex- 
poses for sale any article of food which is not 
of the nature, substance or quality which it 
purports to be, or... 

Explanation.—Ghee or butter which con- 
tains any substance not exclusively derived 


it purports to be. 

19. Rules.—(1) The Government of Bombay 
may, after previous publication, and in the case 
of any area for which a municipal corporation 
is constituted under any enactment after con- 
sultation with such corporation and in the case 
of other local areas after consiltation with the 
local authorities concerned, make rules, not 
P with the provisions of this Act, 

Oy——ee> 

(c) determining what deficiency in any of the 
normal-constituents of any article of food or 
what addition of extraneous matter shall raise 
a presumption, until the contrary is proved, 
that such food is injurious to health within 
the meaning of section 8 or is not of the nature, 
substance or quality $ purports to be within 
the meaning of section 43... 

1 (1958) 56 Bom. L. R. 128. 
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the decision in State v. Madan Dhanji, 56 Bom. L.R. 128, it is held that r. 6(B)(i) was 
intra vires if the Court is satisfied that whenever there is deficiency in any of the normal 
constituents of ghee or if there is addition of extraneous matter to the normal constituents 
of ghee, there is necessarily an excess of acidity in ghee over the 2.5 per cent. acidity 
referred to in the rule. Applying the said principle what one’ has to consider in the pre- 
sent case is, has the prosecution proved that the B.R. reading showed less than 40 and 
R.W. value less than 24 because of the addition of extraneous matter or deficiency in the 
normal constituents? To that the simple answer is that the prosecution has failed to prove 
that and therefore the conviction could not be upheld.” 

The State of Bombay appealed against the order of acquittal. The appeal 
came on for hearing before Gajendragadkar and Shah JJ., who referred to a 
full bench the question as to the vires of r. 6(B) (i) framed by the Government 
under the Bombay Prevention of Adulteration Act. Their Lordships delivered 
the following judgment on October 11, 1955:— 


QAJENDRAGADKAR J. The short question of law which arises in this appeal 
is whether z. 6(B) (1) framed by the local Government under s. 19, sub-s. (4), 
of the Bombay Prevention of Adulteration Act (V of 1925) is ultra wres. The 
respondent was charged with having committed an offence under cls. (a) and 
(b) of s. 4, sub-s. (1) of the said Act. The learned Special Judicial Magis- 
trate, First Class, Surat, who tried this case, convicted him of the said offence 
and sentenced him to pay a fine of Rs. 500 for each offence in default to suffer 
rigorous imprisonment for a month each. When the matter went before the 
learned Sessions Judge at Surat in appeal, the learned Sessions Judge took 
the view that r. 6(B)(1) under which a statutory presumption was sought 
to be raised by the prosecution against the accused was-ultra vires. That is 
why the appeal preferred by the accused was allowed, the order of conviction 
and sentence passed against him was set aside, and he was ordered to be 
acquitted and discharged. It is this order of acquittal which is challenged 
before us by Mr. Chandrachud on behalf of the State, and the only point raised 
before us is that the learned Sessions Judge was in error in holding that the 
rule in question is ultra vires. 

The view taken by the learned Sessions Judge is based upon a decision of 
this Court in State v. Madan Dhanji.1 Mr. Chandrachud contends that in this 
case the learned Judges were more directly concerned with the words ‘‘which 
has an acidity of more than 2.5 per cent. calculated as Oleic Acid’’ in 
r. 6(B) (1) (4), and it would appear from both the judgments of Bavdekar and 
Vyas JJ. that the learned Judges had not considered the other words in r. 6(B) 
(1) with which we are directly concerned in the present appeal. Mr. Chandra- 
chud has also argued that, having regard to the finding of fact which has been re- 
corded in the judgment of Mr. Justice Vyas, the general observations made 
as to the vires of the rule can be regarded as obtter and not binding on us. 
Perhaps it would be possible to distinguish this case on the ground suggested 
by Mr. Chandrachud. But we do not propose to adopt this course. The point 
which ‘appears to have been decided in Madan Dhanyi’s case is of general im- 
portance, and, we think, if we were to take a contrary view in respect of another 
portion of the same rule, it may lead to unnecessary confusion. Besides, we 
do not think that it would be desirable that we should differently construe the 
other words in s. 19, sub-s. (1), cl. (c), when our attention has been invited 
to this decision in which a contrary view appears to have been taken. That 
is why we propose to order that the papers in this case should be placed before 
the learned Chief Justice in order to enable him to direct that this question 
should be placed for decision before a larger Bench. 

In State v. Madan Dhanji, the prosecution had relied upon the certificate of 
the Public Analyst which showed that the ghee in question had excess acidity 
of 1.8 per cent. over the standard acidity of 2.8 per cent. and this conclusion 
had been reached bythe Public Analyst by the application of the relevant tests 
mentioned in r. 6(B)(1)(4). The learned Judges examined the evidence 
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adduced by the prosecution and came to the conclusion that the ‘‘presence’ of 
ghee acidity does not mean that any thing had been added nor does it mean 
that any thing has been abstracted’’. In view of this conclusion, Mr. Justice 
Vyas held that r. 6(B)(1), in so far as the words ‘‘which has an acidity of 
more than 2.5 per cent. calculated as Oleic acid’’ were concerned, was ultra vires. 
According to Mr. Justice Vyas, the said rule, in respect of the material words, 
would be inira vires only if the Court can be satisfied that wherever there ig 
deficiency in any of the normal constituents of ghee or wherever there is addi- 
tion of extraneous matter to the normal constituents of ghee, there is necessarily 
an excess of acidity in ghee over the 2.5 per cent. acidity. Mr. Justice Bavdekar, 
who delivered a short concurring judgment, has put his view somewhat dif- 
ferently. He observed that, if the Public Analyst’s evidence that an acidity 
of more than 2.5 per cent. calculated as Oleic Acid does not necessarily show 
either deficiency in normal constituents or addition of extraneous matter is 
correct, then the part of r. 6(B)(1) which contains the material words would 
seem to be ultra vires of the powers conferred by s. 19. The rest of the judg- 
ment delivered by Mr. Justice Bavdekar shows that he preferredeto put his 
conclusion as to the vires of the rule in cautious and somewhat halting terms. 

The question which we are referring to a larger Bench really lies within a 
very narrow compass. Section 19, sub-s. (1), of the Act authorises the Govern- \ 
ment of Bombay to make rules not inconsistent with the provisions of the Act 
for the purposes mentioned in cls. (a) to (Z) of the said sub-section. These 
rules have to be framed by the Government of Bombay after consultation with 
the local authorities concerned. For determining the wires of the rule in 
question it would be necessary to construe cls. (c) and (l) of s. 19, sub-s. (1). 
Clause (c) confers jurisdiction on the local Government to make rules for ‘‘deter- 
mining what deficiency in any of the normal constituents of any article of 
food or what addition of extraneous matter shall raise a presumption, until 
the contrary is proved, that such food is injurious to health within the meaning 
of section 3 or is not of the nature, substance or quality it purports te be within 
the meaning of section 4’’. Clause (1) confers similar jurisdiction to make rules 
‘generally for carrying out the provisions of the Act”. Rule 6(B)(1) has 
accordingly been framed by the local Government under s. 19, sub-s. (1). It 
reads thus :— 

“The following articles of food shall be presumed, until the contrary is proved, to be 
not of the nature, substance or quality which they purport to be; 

(i) Ghee which has a Butyro refractometer reading at 40°C of less than 40 or more 
than 44.5, or a Reichert Woollny value of less than 24, or which has an acidity of more 
than 2.5 per cent. calculated as Oleic Acid.” 

It appears that the rule in the present form was originally framed by the 
local Government on September 16, 1938. The present rule in respect of the 
Surat Municipality was made on August 9, 1941. Incidentally, it may be men- 
tioned that the validity of this rule appears to have been challenged for the 
first time in Madan Dhanji’s case. In discussing the question as to the validity 
of this rule, I do not find any discussion about the construction of s. 19, sub-s. (2) 
in the judgments of Bavdekar and Vyas JJ. It would, however, be legitimate, 
I think, to assume that their conclusion was based upon what may be described 
as a literal construction of s. 19(1)(c). They appear to have held that a rule 
which can be framed by the local Government for raising a presumption must 
proceed on proof of deficiency in any of the normal constituents of the article 
of food or of addition of extraneous matter, and must be correlated with it. 
In other words, on this view, a rule may be framed raising a statutory presump- 
tion if it indicates the amount of deficiency or the amount of addition of extra- 
neous matter which must be proved in order to raise the presumption. Since 
the rule in question allows a presumption to be raised on the result flowing 
from the application of the tests stated in the rule, in te it does not comply 
with the requirements of s. 19(1)(c). In point of fact, it Was admitted by the 
Public Analyst in Madan Dhanji’s case that the presence of ghee acidity does 
not mean that anything had been added, nor does it mean that anything had 
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been abstracted ; and so, on the merits, both the learned Judges held that it 
was not proper to raise a presumption merely because the application of the 
tests yielded the result mentioned in the rule. 

On the other hand, the argument which has been urged before us on behalf 
of the State is that it is perfectly competent to the Government of Bombay to 
assume that, if the application of certain well-known tests leads to certain re- 
sults, an inference may be drawn that there is a deficiency in any of the normal 
constituents of the article of food or an addition of extraneous matter; and 
on such an inference being drawn, a presumption may be raised as contemplated 
by s.19(1)(c). If a particular test is applied and it leads to a specified result, 
that result prima facte shows, says Mr. Chandrachud, either the requisite defi- 
ciency or the requisite addition of extraneous matter as contemplated by s. 19(1) 
(c), and so the rule has been framed on the assumption that the specified result 
flowing from the application of the tests prescribed should raise the presump- 
tion as contemplated by s. 19(1) (c). I£ s. 19(1)(c) is capable of this construc- 
tion, then the view taken by Bavdekar and Vyas JJ. may have to be reconsidered, 
Besides, ineconsidering the validity of the rule, it may perhaps be relevant and 
necessary to bear in mind the general powers conferred on the Government of 
Bombay for making rules under s. 19(1) (2). ; 

There is another point which may be relevant in this connection. The vires 
of a rule cannot be determined in the light of the evidence adduced*in a parti- 
cular case. The vires of the rule must inevitably be considered in the light of 
the power and aypthority conferred on the Government of Bombay under 
s. 19(1). The presumption which is artificially raised by the statutory rule is a 
rebuttable presumption and that necessarily assumes that in some cases it may 
be rebutted by evidence led on behalf of the accused or even by the cross- 
examination of the Public Analyst. The fact that the statutory presumption has 
been rebutted in a given case would have no bearing on the question as to whether 
the rule allowing the presumption to be raised is valid or not. If the presumption 
allowed to be raised by the statutory rule was irrebuttable or conclusive, the 
position might have been different. It has been urged before us by Mr. Chandra- 
chud that, if the view taken by Bavdekar and Vyas JJ., in respect of the last 
clause in r. 6(B) (1) (+) was to prevail, and if it is extended to the other clauses in 
the said rule, that may tend to make the rule virtually ineffective. If, in order 
to raise the statutory presumption under the rule prosecution has to prove 
independently of the application of the tests prescribed by the rule the fact of 
deficiency or the addition of extraneous matter mentioned in s. 19(1)(c), it 
would really be unnecessary to raise any artificial presumption at all. As soon 
as a deficiency is proved or the addition of extraneous matter is established, it 
would be open to the prosecution to urge that the proof of these facts shows that: 
the article of food was injurious to health within the meaning of s.3 or was not 
of the nature, substance or quality which it purports to be within the meaning 
of 5.4. This argument also may have to be considered in dealing with the vali- 
dity of the rule. . 

What the rule purports to have done in effect is to raise, by necessary implica- 
tion, an inference about the requisite deficiency or the addition of extraneous 
matter by taking recourse to the application of the prescribed tests, and it seems 
to provide that, if the results indicated in the rule flow from the application of 
the tests, the presumption should be drawn under s. 19(1)(c). That is one way 
of laying down that the results in question show the requisite deficiency in any 
of the normal constituents of any article of food or the requisite addition of 
extraneous matter as required by s. 19(1)(c). The question is whether it was 
not permissble to the Government of Bombay to assume that the result flowing 
from the well-known tests would prima facte raise the inference to which I have 
just referred. In considering this question, it is important to remember that 
the presumption allowed to be raised by the rule and the inference raised from 
the application of on which the said presumption rests are rebuttable; and 
if evidence is led to rebut the presumption or to challenge the validity of the 
inference assumed in the application of the rule, the prosecution must fail. But 
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if the validity of the inference raised by the rule is successfully challenged or 
the presumption artificially raised is rebutted, that may not necessarily tend to 
make the rule itself invalid. That is how the matter has been presented before 
us by Mr. Chandrachud. It would be possible to read the judgments delivered 
by Bavdekar and Vyas JJ. as showing that the learned Judges, on the evidence, 
were satisfied that the presumption was rebutted. But, as I have already indi- 
cated, both the learned Judges have made observations of general nature, and 
since I am disposed to take the view that there is some force in the arguments 
urged before us by Mr. Chandrachud, I would, with respect to Bavdekar and 
Vyas JJ., prefer that the merits of the controversy should be examined by a 
larger Bench. That is why I propose to make the order already indicated. 

Incidentally, I may refer to another reported decision of this Court in State v. 
Amratlal Bhogilal’ where the same rule has been considered. But the point 
that the rule is ultra. vires was not raised before me and Mr. Justice Chainani 
and we had proceeded to deal with the matter on the assumption that the rule 
was intra vires. 


e 

SHAH J. Section 19(1) of the Bombay Prevention of Adulteration Act autho- 
rises the State Government to frame rules by el. (c) for determiming what defi- 
ciency in any of the normal constituents of any article of food or what addition 
of extraneous matter shall raise a presumption, until the contrary is proved, that 
such food is injurious to health within the meaning of s. 3 or is not of the nature, 
substance or quality it purports to be within the meaning of s, 4, and by cL (L) 
generally for carrying out the provisions of the Act. The rules framed under 
s. 19 may, therefore, provide for raising a rebuttable presumption that an article 
of food is injurious to health or is not of the nature, substance or quality it 
purports to be, dependent upon the extent of deficiency in any of the normal 
constituents of the article of food or upon the quantity of extraneous matter found 
in that article of food. But the fact that power is expressly conferred upon the 
State Government to frame a rule which enables a presumption to be raised 
depending upon the extent of deficiency in the normal constituents or the 
quantity of extraneous matter found does not apparently justify the view that 
the State Government has no authority to frame a rule which raises a presump- 
tion on proof of other facts that the article of food is not of the nature, substance 
or quality it purports to be. By cl. (l) the State Government is authorised to 
frame rules generally for carrying out the provisions of the Act. The authority 
given by that clause appears to include the power to frame rules enabling pre- 
sumptions to be raised on proof of certain facts, and there is nothing in the other 
clauses of s. 19(1) which restricts the authority of the State Government in 
framing a rule which enables a presumption to be raised otherwise than on proof 
of deficiency in any of the normal constituents or on proof of addition of extra- 
neous matter. Again, the quantity of deficiency in the normal constituents or 
the quantity of addition of extraneous matter can also be a matter of presump- 
tion or inference and not necessarily a matter of direct proof. 

The rule-making authority has, by r. 6(B) (1) (4), provided that if ghee, an 
article of food, does not satisfy certain tests within the limits preseribed, shall, 
until the contrary is proved, be presumed to be not of the nature, substance or 
quality which it purports to be. In State v. Madan Dhanji,® it appears to have 
been assumed that the authority vested in the State Government to frame a rule 
raising a rebuttable presumption must be found in s. 19(1)(c) of the Act, and 
must be circumscribed by the terms thereof. It was held in that case that, before 
a presumption can be raised under r. 6(B) (1) (+). the prosecution must establish 
by application of scientific tests or dtherwise that there was a certain deficiency 
in the normal constituents of the article of food which is the subject-matter of the 
prosecution or there was addition of extraneous matter. But s. 19 (1) (ec) does 
not restrict the authority of the State Government to frame rules enabling a 
presumption to be raised that an article of food is not of tge nature, substance 
or quality which it purports to be, and it appears that r. 6(B) (1) (i), which 
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enables a presumption to be raised that ghee shall, until the contrary is proved, 
be presumed to be not of the nature, substance or quality, if it does not satisfy 
the tests specified therein within the prescribed limits, can competently be made 
under el. (c) or el. (2) of s. 19, sub-s. (1). As, however, implicit in the decision 
in Madan Dhanjs’s case appears to be the view that the authority of the State 
Government to frame the rule which justifies the raising of a presumption, must 
be found expressed in s. 19(1) (c) and the question is of some importance, I agree 
with my learned brother that the matter may be referred to a larger Bench. 


The matter was heard by a full bench composed of Chagla C.J. and Gajendra- 
gadkar and Shah Jd. 


H. M. Choksi, Government Pleader, for the State. 
Rajim Patel, with V. B. Patel, for the accused. 


CuHacus C.J. The question referred to this full bench is whether r. 6(B) (4) 
framed by the Government under the Bombay Prevention of Adulteration Act, 
1925, is lifa vires. 

The accused in the case, which gives rise to this full bench, was charged under 
s. 4(1) (a) and (b) of the Bombay Prevention of Adulteration Act and he was 
convicted by the Special Judicial Magistrate, Surat. On appeal he was acquit- 
ted by the learned Sessions Judge and Government came here in appeal against 
the decision of the learned Sessions Judge, and the bench dealing with this 
appeal found it necessary that in view of a certain judgment of this Court 
the question as to the vires of this rule should be considered by a full bench. 

The commodity in respect of which the accused was charged is ghee, and 
when we turn to s. 4, the offence is constituted by selling or causing to be sold 
or offering for sale to the prejudice of the purchaser any article of food which 
is not of the nature, substance or quality demanded by or on behalf of the 
purchaser. There is an explanation to this section which provides that ghee 
or butter which contains any substance not exclusively derived from milk shall 
be deemed to be an article of food not of the nature, substance or quality it 
purports to be, and the case of the prosecution was that the ghee which the 
accused was selling or offering for sale contained a substance not exclusively 
derived from milk. Section 19 is the section which gives power to the Govern- 
ment to frame rules, and the rule in question has been framed under sub-s. (1}(c) 
which authorises the Government to make rules for determining what deficiency 
in any of the normal constituents of any article of food or what addition of extra- 
neous matter shall raise a presumption, until the contrary is proved, that such 
food is injurious to health within the meaning of s. 3 or is not of the nature, 
substance or quality it purports to be within the meaning of s. 4. Therefore, 
the power conferred upon the Government is to raise a statutory presumption. 
This section alters the rule of evidence which in a criminal trial casts the 
burden upon the prosecution and the rule would permit a presumption to be 
raised against the accused which would not be an irrebuttable presumption but 
which could be rebuttable by him, and the presumption would be raised by 
determining the deficiency in the normal constituents of any article or the 
addition of extraneous matter in any particular article. 

The ralé in question which has been challenged is r. 6(B) (+) and it is to 
the following effect: 

“The following articles of food shall be presumed, until the contrary is proved, to be 
not of the nature, substance or quality which they purport to be:— l 

(i) Ghee which has a Butyro refractometer reading at 40° C. of less than 40 or more 
than 44.5, or a Richert Woolny value of less than 24, or which has an acidity of more 
than 2.5 per cent. calculated as Oleic Acid.” 
The contention on behalf of the accused which has been put forward by Mr. 
Patel is that this rule does not raise the specific presumption which it is alone 
possible for GovernMent to raise under s. 19(1)(c). The argument is that 
the rule does not specify quantitatively either the deficiency in the normai 
constituents of an article or the addition of extraneous matter, and what is 
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urged is that it is only a presumption which quantitatively specifies either the 
deficiency or the addition which could be said to fall within the ambit of 
s. 19(1) (c). What r. 6(B) (+) does is that instead of specifying the quantity 
it lays down a well known and well accepted scientific test, the result of the 
application of which would be to show that extraneous matter was present in 
the ghee which was subjected to the test. It is significant to note that as far 
as ghee is concerned, the explanation to s. 4 makes it clear that the presence 
of any foreign matter in ghee or butter would render it an article not of ‘the 
nature, substance or quality it purports to be. Therefore, it is not necessary 
for the prosecution in the case of adulteration of ghee or butter to establish 
that the adulteration was brought about by the presence of any specific quantity 
of foreign matter. The rule, therefore, to the extent that it does not provide 
for the presence of any specific quantity of foreign matter, is consistent with 
the explanation. But what is urged by Mr. Patel is that inasmuch as it does 
not provide for the determination of the quantity of additional matter, it does 
not fall within s. 19(1)(c) and the presumption raised is one which cannot be 
raised under that sub-section. It seems to us that if it is permiss#ble to Gov- 
ernment to frame a rule with regard to the quantity of extraneous matter and 
raise @ presumption in connection therewith, it is equally open to Government 
to frame a rule with regard to the presence of any extraneous matter without 
specifying the quantity and raising a presumption in connection therewith. A 
wider power is given to Government with regard to the raising of presumption 
than has been exercised under r. 6(B). 

In the question referred to us we have to consider the wres of r. 6(B) not 
merely with regard to the facts of this case but with regard to the nature of 
the rule itself. Section 19(1)(c) permits Government to frame a rule either 
with regard to the quantity of the deficiency in. any of the normal constituents 
of an article or a rule with regard to the addition of extraneous matter in any 
article, and in framing the rule it is open to Government either to specify the 
quantity of deficiency or the quantity of extraneous matter or to establish that 
there was any deficiency or that there was any addition of extraneous matter. 
We do not agree with Mr. Patel that a rule framed under s. 19(1)(c) must 
specify both the deficiency in normal constituents and the addition of extraneous 
matter. The test laid down in r. 6(B)(t) may show merely the presence of 
an extraneous matter; it may not show any deficiency in ghee or butter; even 
so the rule would be intra vires and within the ambit of s. 19(1)(c). 

Reference was made to a decision of this Court which had to consider this 
very rule. In State v. Madan-Dhanji,1 Mr. Justice Bavdekar and Mr. Justice 
Vyas were considering this rule particularly with regard to the latter part of 
it which provides for the presence of acidity of more than 2.5 per cent. cal- 
culated as Oleic Acid, and the learned Judges came to the conclusion that the 
rule was intra vires in so far as the words ‘‘which has an acidity of more than 
2.5 per cent calculated as Oleic Acid’’ are concerned, only if the Court is satis- 
fied that whenever there is deficiency in any of the normal constituents of ghee 
or whenever there is addition of extraneous matter to the normal constituents 
of ghee, and there is necessarily an excess of acidity in ghee over 2.5 per cent. 
acidity referred to in the rule. With very great respect to the learned Judges, 
it is difficult to understand how the vires of a rule can be determined ad hoc 
by reason of particular evidence being led or not led. Either a rule is intra vires 
or it is not, and that question cannot possibly be decided on the facts of any 
particular case or on the evidence led in any particular case. The learned 
Judges also took the view that the test laid down in that rule did not comply 
with the provisions of s. 19(1)(c). What the learned Judges overlooked, with 
respect, was that the validity of the test could be challenged by the accused, the 
presumption being rebuttable and not irrebuttable. The objection to the rule 
would have been serious if the test laid down in that had to be accepted 
by the accused and he had no right to challenge it. But’ by making the pre- 


1 (1958) 56 Bom. L. R. 128, 
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sumption rebuttable the Legislature has given the right to the accused either 
to challenge the quantity if laid down by the Government in the rule itself, 
or the test laid down by the Government which determines the very quantity 
which the rule postulates. Therefore, the evidence which Mr. Justice Bavdekar 
and Mr. Justice Vyas were considering does not go to determine the validity of 
the rule, but it is material and relevant to consider for the purpose of deciding 
whether the presumption has been rebutted or not. If the rule raises the pre- 
sumption that foreign matter is present in the ghee if it has an acidity of 
more than 2.5 per cent. calculated as Oleic Acid, then it is open to the accused 
in any particular case to rebut that presumption, and notwithstanding the test 
laid down in the rule it will be open to the Court to come to the conclusion that 
foreign matter was not present in the ghee by reason of the rebuttal 
of the presumption on the part of the accused. We are, therefore, with respect, 
unable to agree with the view taken by Mr. Justice Bavdekar and Mr. Justice 
Vyas that any part of the rule is wltra vires or that any particular part is intra 
_ vires dependent upon the evidence led in any particular case. 

Mr. Patel has also attempted to raise the larger question as to whether 
s. .19(1)(c) constitutes delegated legislation. We should have thought it is 
rather late in the day in view of the recent elaborate judgment of the Supreme 
Court to raise that contention. The point has not been seriously pressed and 
it is unnecessary for us to decide it. 

The result is that we must hold r. 6(B) (+) framed under the Act as inira vires 
and valid 


Order accordingly. 


Before Mr. Justice Shah and Mr. Justice Vyas. 


THE STATE v. ARDESHIR B. CURSETJI & SONS, LTD.* 


Indian Dock Labourers Regulations, 1948; Regulations 50, 51, 55 (2)— Indian Dock Labourers 
Act (XIX of 1934), Sec. 5—Hatch in ship covered with wooden boards and used for 
collecting and arranging cargo before cargo hoisted for discharge out of ship or such 
use of hatch for lowering cargo thereon after cargo brought on ship—Whether such 
user “use for the passage of goods or for trimming” within regulation 50(1)—Appli-. 
cability of regulations 50(1) and 51—Provisions of regulations 50 and 51 whether 
mandatory. l 

The use of a hatch in a ship, which is covered with wooden boards, for the purpose 
of collecting and arranging the cargo thereon, before the cargo is hoisted by the lifting 
machinery for being discharged out of the ship, or for the purpose of lowering the 
cargo thereon, after the cargo is brought into the ship by the lifting machinery for 
being loaded in the hold, is not a “use for the passage of goods or for trimming” with- 
in the meaning of regulation 50(1) of the Indian Dock Labourers Regulations, 1948. 
Such a use of the hatch would attract the simultaneous application of regulations 
50(1) and 51 of the Regulations. 

The provisions of regulations 50 and 51 of the Indian Dock Labourers Regulations, 
1948, are not mutually exclusive. If a hatch is not in use for the passage of goods or 
for trimming and if no cargo is handled at that particular deck for loading or unload- 
ing, the provisions of regulation 50(1) only will be attracted. Regulation 51 will not 
apply. If a hatch at a particular deck is in use for the passage of goods or for trim- 
ming and if no cargo is handled at that deck for loading or unloading, neither regula- 
tion 50(1), nor regulation 51 will apply. If a hatch at a particular deck is not in use 
for the passage of goods and if cargo is handled at that particular deck for loading 
or unloading, then both the regulations 50 and 51 will apply. In such a case, since it 
would be obligatory to fence the hatch to a height of three feet or to cover the hatch 
securely under regulation 50(1), it would not be necessary to comply with the latter 
of the two altermptive requirements of regulation 51, provided that the alternative 


* Decided, November 7, 1955. Criminal Presidency Magistrate, Bombay, in Case 
Appeal No. 098 of 1955, from the orders of No. 869/5 of 1954. 
acquittal passed by K. J. Khambata, Chief 
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of securely covering the hatch under regulation 50(1) is carried out. If the first of 
the two alternative safeguards required by regulation 50(1) is carried out, then so far 
as regulation 51 is concerned, the hatch may either be securely covered or a secure 
landing platform may be placed across it. 

The obligations imposed by regulations 50 and ol, viz. the obligation under regula- 
tion 50 to fence the hatch to a height of three feet or to cover the hatch securely and 
the obligation under regulation 51 to cover the hatch securely or to place across the 
hatch a secure landing platform of a width not less than the width of one section of 
the hatch coverings, are absolute obligations and they have to be carried out irres- 
pective of whether or not all reasonable care is otherwise taken to avert an accident. 
The provisions of these regulations are mandatory and it would be no defence to a 
breach thereof to say that the labourers working on the deck were warned to be 
careful in view of the danger arising out of the non-compliance with these provisions. 


On June 18, 1954, when the s.s. Steel Fabricator was berthed at Alexandra 
Docks in the Bombay harbour, Messrs. Ardeshir B. Cursetjee & Sons Ltd. 
(accused), as stevedores started discharging the cargo from the wings of the 
shelter deck of the ship. One Waghchure, a tally clerk, who was sorting the 
goods on the shelter deck in order to show the goods which were to be discharged 
to an employee of the accused company, stepped on one ‘of the hatch covers 
which was not properly secured and he fell down through a height of thirty 
feet into the lower hold. A couple of hatch covers also fell down along with 
him. He was seriously injured and was removed to the hospital. On these 
facts the accused company was charged with having committed an offence 
under regulation 5 read with regulations 50 and 51 of the Indian Dock Labourers 
Regulations, 1948, framed under s. 5 of the Indian Dock Labourers Act, 1934. 
The prosecution alleged that when the ship arrived, the beams and wooden 
covers of the hatch at the shelter deck were’ not in proper position. The accused 
tnter alia contended that the tindel of the ship had warned all labourers and 
also the tally clerk Waghchure of the danger of stepping on the hatch boards 
and that Waghchure had disregarded that warning and that it was as a result 
of his own negligence that he had sustained the injuries. The trying magistrate 
acquitted the accused, observing in his judgment, as follows :— 

“On the wording of the regulations, as they stand, there is no doubt that the obliga- 
tion is unqualified. That obligation is not hedged round or qualified by any such words as 
would render the party liable only if he ‘intentionally’ or ‘wilfully’ did a certain act. 
There is no explanation engrafted, such ag by the use of words lke: ‘unless the person 
whose duty it is securely to cover the hatch, shows that-he has taken all necessary or 
reasonable measures which were possible under the circumstances.” The obligation is 
therefore absolute. ; i 

Regulation No. 44, the heading of which is ‘Responsibilities’, also stresses the same 
fact. It states: 

‘It shall be the duty of every person who by himself, his agents or employees, carries 
on the processes, [and the stevedores are persons who tarry on the processes of loading 
and unloading, as defined in s. 2 of the Act] and of all agents, employees, and workers 
employed by him in the processes to comply with regulations 45 to 57-A? 

However, on a more careful reading of regulations 50 and 51, I think that these two 
regulations are directed towards two different sets of circumstances. They cannot both 
apply to the same set of circumstances, as has been sought to be done in the present prose- 
cution. Although the marginal heading of the regulation is not itself conclusive of the 
matter, it may be mentioned that regulation 50 has a heading ‘Hatches not in use’; whilst 
regulation 51 specifically deals with the case which we have in hand, viz. ‘Handling at 
intermediate decks’. When an operation is going on at an intermediate deck, which speci- 
fically falls under regulation 51, it cannot, in my opinion, be said that that hatch at that 
deck is ‘not in use’. The hatch is in fact in use, because the cargo in the wings of the 
intermediate deck has got to be pushed out, or brought over to the square of that hatch, 
and then unloaded by a sling operated by the ship’s derricks or tha@shore-cranes. 

The expression ‘the passage of goods’ in Regulation 50 does not necessarily mean the 
passing of the goods vertically through the opening of the hatch. Goods may have to be 
passed (pushed, shoved, rolled over, slided) horizontally, along the top of the square of 
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the hatch. But whether the word ‘passage’ will, or will not, bear that interpretation, there 
is the other word ‘trimming’ which has to be taken into account. The material words of 
the regulation would be: ‘If any hatch of a hold... is not in use.. for trimming. The 
word ‘trim’ is defined in the Shorter Oxford Dictionary, as ‘to show, or to arrange (coal 
or cargo) in the hold of a ship, or to carry it to the hatches when discharging. When cargo 
is being carried from the wings to the square of the hatch for discharging, the hatch is 
‘used’ for trimming. I, therefore, think that regulation 50 cannot apply to the circumstances 
of the present case. It is regulation 51, which fairly and squarely applies. 

If this construction were not applied, then it might lead to inconsistencies; for, under 
regulation 50 there would be an absolute obligation securely to cover the entire hatch; 
whereas, under regulation 51, the obligation would be of an alternative nature, ie. either 
securely to cover the entire hatch, or to afford a secure landing platform of a width not 
less than that of one section of the hatch cover. A person cannot be held liable under 
regulation 50 for not securely covering the whole hatch when he has carried out his obli- 
gation under regulation 51 by securing one section of the hatch. 

Turning now to regulation 51, which does apply to the circumstances of the present 
case, one findS from the evidence that the accused-company did carry out the requirements 
of that regulation. The entire evidence of the witnesses shows that one section of the 
hatch, viz. the aft or No. 4 section, was secured so as to afford a secure landing platform. 
That section was at first (ie. before the operations were commenced) found to be not 
secure, because of the heavy seas, which the ship had to encounter on its voyage from 
Karachi to Bombay, and which must have caused the ship to pitch and toss considerably, 
thereby displacing the beam and the hatch boards. This was, therefore, the first matter 
which the tindel and his gang attended to. They cleared the number 4 section, made it a 
secure landing platform, and then started the operations of unloading the cargo from the 
wings of that deck by means of a sling. The responsibility of the accused-company, viz. 
the stevedores, was, therefore, fully discharged.” 


The State of Bombay appealed. 
A, A. Mandgt, Assistant Government Pleader, for the appellant—the State of 


Bombay. 
Boovarwala with A. C. Krishnamurthy, instructed by Smethan Byrne & 
Lambert, for the respondent—accused. à 


Vyas J. This is an appeal by the State of Bombay from a judgment of the 
learned Chief Presidency Magistrate, Bombay, acquitting the respondent com- 
pany who were charged with having committed an offence under regulation 5 
read with regulations 50 and 51 of the Indian Dock Labourers Regulations, 
1948, framed under s. 5 of the Indian Dock Labourers Act, 1934. 


A short but an interesting question which has arisen in this case is one of 
construction of regulations 50 and 51 of the Indian Dock Labourers Regulations, 
1948, and the point which requires our decision ig, whether the use of a hatch, 
which is covered with wooden boards, for the purpose of collecting and arrang- 
ing the cargo thereon, before the cargo is hoisted by the lifting machinery for 
being discharged out of the ship, or for the purpose of lowering the cargo 
thereon, after the cargo is brought into the ship by the lifting machinery for 
being loaded in the hold, is a ‘‘use for the passage of goods or for trimming”? 
within the meaning of regulation 50, sub-regulation (1). Regulation 50, sub- 
regulation (1) provides: 

“Hatches not in use-—-(1) If ‘any hatch of a hold accessible to any worker and ex- 
ceeding five feet in depth, measured from the level of the deck in which the hatch is 
situated to the bottom of the hold, is not in use for the passage of goods, coal or other 
material, or for trimming, and the coamings are less than two feet six inches in height, such 
hatch shall either be fenced to a height of three feet or be securely covered and similar 
measures shall be taken, when necessary to protect all other openings in a deck which 
might be dangerous to workers: 

Provided that this uirement shall not apply (i) to vessels not exceeding 200 tong 
net registered tonnage which have only one hatchway, and (ii) to any vessel during meal- 
times or other short interruptions of work during the period of employment.” 
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Regulation 51 lays down: 
“Handling at intermediate decks—-No cargo shall be loaded or unloaded by a fall 
or sling at any intermediate deck unless either the hatch at that deck is securely covered 
or a secure landing platform of a width not less than that of one section of hatch coverings 
has been placed across it; , 
Provided that this regulation shall not apply to any process of unloading the whole 
of which will be completed within a period of half an hour.” 

Now, the point above mentioned which has arisen for our decision has arisen 
in this way: The accused-respondent company are a firm of stevedores in Bom- 
bay. The ship s.s. ‘‘Steel Fabricator’’ was in the Bombay harbour on June 18 
1954. It was berthed at No. 19 Alexandra Docks. The respondent firm of 
stevedores were to discharge the cargo from the wings of the shelter deck of 
this ship. The prosecution contends that when the ship arrived, the beams 
and wooden covers of the hatch at the shelter deck were not in proper position. 
In other words, the hatch at the shelter deck was not securely covered. At 
2.45 p.m. on June 18, 1954, one V. S. Waghchure, a tally clerk, who was sort- 
ing the goods on the shelter deck, stepped on one of the hatch covers which 
were not properly secured. The result was that he fell through a depth of 30 
feet into the lower bold. Along with him a couple of hatch covers also fell 
into the hold. Mr. Waghchure was seriously injured and he was removed to 
the hospital. The prosecution case is that if the beams had been put in proper 
Konner and if the wooden boards which had been used for covering the hateh 

ad been properly secured, the tally clerk would not have fallen. This clerk 
Waghchure had hardly walked a few paces along the hatch-boards in order to 
show the goods which were to be discharged to an employee of the respondent 
company when one of the hatch-boards on which he had put his foot gave way 
and he fell down. He was seriously injured and lost consciousness immediately. 
When he regained consciousness, he found himself in St. George’s Hospital. 
He had remained unconscious for nearly three days. He was unable to speak. 
His lower jaw-bone was fractured. Several of his teeth were knocked out of 
their sockets. His collar-bone was also fractured. His left Jeg was seriously 
injured. He had to remain as an in-patient in the hospital for 18 days. He 
was unable to resume duty for another three months during which time he was 
obliged to remain at home. It would appear that as the ship had encountered 
inclement weather during its journey from Karachi to Bombay, the cargo 
stowed in the wings of the shelter deck had rolled over on to the square of the 
hatch. The defence contends that due to the large quantity of cargo and the 
dunnage which had collected on the square of the hatch in the circumstances 
stated above, it was not possible to see the condition of the hatch-boards and 
beams nor was it possible to cover securely all the sections of the batch. The 
defence submission is that the covering of the hatch securely could only be done 
after removing all the carge and dunnage from the square of the hatch and 
that was not practicable in this case. All that was possible to be done in this 
case, says the defence, was to clear the cargo and dunnage from only one sec- 
tion of the hatch. The defence further contends that the tindel of the ship 
had warned all the labourers and also the tally clerk of the danger of stepping 
on the hatch boards. A warning was given to them that it was unsafe to walk 
on the sections except the section which had been cleared of the cargo and the 
dunnage. It is alleged for the respondent company that the tally clerk 
Waghchure disregarded that warning and put his foot on one of the hateh- 
boards and that it was as a result of his own negligence and disregard of the 
warning that he suffered from the mishap which occurred. ` 

The learned Chief Presidency Magistrate has taken the view that the res- 
pondent company had taken all reasonable precautions through their head fore- 
man to see that nobody suffered from an injury as a result of the insecure 
condition of the hatch-covers on the shelter deck. He las further held that 
regulation 50, sub-regulation (1), was not applicable to the circumstances of 
this case. In his view, the two regulations, namely regulation 50 and regula- 
tion 51, are ‘‘directed towards two different sets of circumstances’’, and they 
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‘would not both apply to the same set of circumstances.” The learned 
Magistrate has observed: 

“It may be -mentioned that regulation 50 has a heading ‘Hatches not in use’; whilst 
regulation 51 specifically deals with the case which we have in hand, viz. ‘Handling at 
_ intermediate decks. ” 

He has then gone on to say: 

“When an operation is going on at an intermediate deck, which specifically falls under 

regulation 51, it cannot, in my opinion, be said that that hatch at that deck is ‘not in use’. 
The hatch is in fact in use, because the cargo in the wings of the intermediate deck has 
got to be pushed out, or brought over to the square of that hatch end then unloaded by a 
sling operated by the ship’s derricks or the shore-cranes.” 
It is thus clear that according to the learned Chief Presidency Magistrate, the 
expression “‘the passage of goods’’, which is found in sub-regulation (1) of 
regulation 50, does not necessarily mean, or is not confined to, the passing of 
the goods vertically through the opening of the hatch. In his view, even if the 
goods are “‘to be pushed, shoved, rolled over or slided horizontally along the 
square of thé hatch’’ which is covered with planks, the hatch could be said to 
be used for the passage of goods or for trimming. While expressing his opinion 
that the square of the hatch on the shelter deck in this particular case was used 
not only for the passage of goods but was also used for trimming, the learned 
Magistrate has said: ,; 

“The word ‘trim’ is defined in the Shorter Oxford Dictionary as ‘to stow or to arrange 
(coal or cargo) in the hold of a ship, or to carry it to the hatches when discharging’. When 
cargo is being carried from the wings to the square of the hatch for discharging, the hatch 
is ‘used’ for trimming.” 

In short, the learned Chief Presidency Magistrate has come to the conclusion 
that the square of the hatch on the shelter deck on the s.s. ‘‘Steel Fabricator’’ 
was used both for the passage of goods and also for trimming. Accordingly, 
his view is that regulation 50, sub-regulation (1), would not apply to the facts 
of the present case. 

Then the learned Magistrate has held that the regulation which applied to 
this case was regulation 51 and that the said regulation was complied with. 

“Under regulation 51,” says the learned Magistrate, “the obligation would be of an 
alternative nature, i.e. either securely to cover the entire hatch, or to afford a secure 
landing platform of a width not less than that of one section of the hatch cover.” 


As the evidence of the witnesses showed that one section of the hatch, viz. 
the aft or No. 4 section was secured so as to afford a secure landing platform, ' 
the learned Magistrate held that regulation 51 was complied with. It was for 
these reasons, namely that regulation 50(1) did not apply and regulation 51 
was complied with, that the learned Magistrate came to the conclusion that 
the respondent company had not committed any offence and ordered their ac- 
quittal. It is against this order of acquittal that the State has come in 
appeal. | 

The learned Chief Presidency Magistrate has taken the view—and in our 
opinion he is right in that .view—that the obligations imposed by regulations 
50 and 51, viz. the obligation under regulation 50 to fence the hatch to a height 
of 3 feet or to cover the hatch securely and the obligation under regulation 51 
to cover the hatch securely or to place across the hatch a secure landing plat- 
form of a width not less than the width of one section of the hatch coverings, 
are absolute obligations and they have to be carried out irrespective of whether 
or not all reasonable care is otherwise taken to avert an accident. The words 
“shall either be fenced....or be securely covered and similar measures shal] 
be taken’’ in regulation 50, sub-regulation (1), and the words ‘‘no cargo shall be 
loaded or unloaded.... unless either the hatch at that deck is securely cover- 
ed....’’ in regulation, 51 would show that the provisions of these regulations 
are mandatory and it§@would be no defence to a breach thereof to say that the 
labourers working on the deck were warned to be careful in view of the danger 
arising out of the non-compliance with these provisions. 

L.R.—24, 
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The learned Chief Presidency Magistrate, however, was not right when he 
observed in paragraph 22 of his judgment that the two regulations, viz. regula- 
tions 50 and 51 were ‘‘directed towards two different sets of circumstances” and 
that ‘‘they could not both apply to the same set of circumstances.’’ In the view of 
the learned Magistrate, if a case attracted the provisions of regulation 50, sub- 
regulation (2), it would not invite the operation of regulation 51 and vice versa. 
In our view, the learned Magistrate is not right. The provisions of regula- 
tions 50 and 51 are not mutually exclusive. It would all depend upon the 
particular circumstances of a case whether they would attract the application 
of regulation 50, sub-regulation (1), only or the application of regulation 51 
only or the simultaneous application of both these regulations. If a hatch is 
not in use for the passage of goods or for trimming and if no cargo is handled at 
that particular deck for loading or unloading, the ‘provisions of regulation 50, 
sub-regulation (2), only will be attracted. Regulation 51 will not apply. 
If a hatch at a particular deck is in use for the passage of goods or for trimming 
and if no cargo is handled at that deck for loading or unloading, neither regu- 
lation 50, sub-regulation (1), nor regulation 51 will apply. If & hatch at a 
particular deck is not in use for the passage of goods and if cargo is handled 
at that particular deck for loading or unloading, then both the regulations 50 
and 51 will apply. In such a case, since it would be obligatory to fence the 
hatch to a height of three feet or to cover the hatch securely under regulation 
50(1), it would not be necessary to comply with the latter of the two alternative 
requirements of regulation 51, provided that the alternative of securely cover- 
ing the hatch under regulation 50(1) is carried out; because in that event, the 
first of the two alternative safeguards required by regulation 51 would have been 
satisfied. As we have seen, regulation 50(1) provides for two alternatives: 
(a) to fence a hatch to a height of 3 feet or (b) to cover the hatch securely. 
If the first of these two alternatives is carried out, then so far as regulation 
Əl is concerned, the hatch may either be securely covered or a secure landing 
platform may be placed across it. But, if the alternative of covering the hatch 
securely under regulation 50(1) is carried out, it would be unnecessary to 
comply with the latter alternative requirement of regulation 51, viz. the require- 
ment of placing a secure landing platform across the hatch. The reason for 
this is obvious. If the hatch ig securely covered under regulation 50(1), the 
opening in the deck is covered and the covered hatch becomes perfectly safe 
for the purpose of handling the cargo and it becomes unnecessary and superfluous 
in that case to place a landing platform across the hatch. Indeed it becomes 
physically impracticable to place a landing platform across an opening in a 
deck once the opening ig securely covered with wooden boards. The point is 
that if a hatch at a particular deck is not used for the passage of goods out of 
the ship or into the ship, but if it is used for the handling of the goods 
for the loading or unloading thereof, then both the regulations 50(1) and 51 
will apply. 

This leads us immediately to the question whether the hatch on the shelter 
deck or the intermediate deck of the s.s. ‘‘Steel Fabricator’’ which was covered, 
insecure though the covering was, was used for the passage of goods or for trim- 
ming within the meaning of regulation 50(1). The learned Chief Presidency 
Magistrate has taken the view that it was used both for the passage of goods 
and also for trimming. The State contends that it was netther used for the 
passage of goods nor for trimming. In our view, the contention of the State 
is correct and must prevail. 

The passage of goods, when the cargo is to be discharged out of the ship, means 
the process of the goods being passed through the hatchway and out of the hatch 
at the top deck. The passage of goods, when the cargo is to be lowered into the 
hold of the ship for the purpose of loading, means the process of the goods being 
passed through the hatch at the top deck and thereafter Phrough the hatchway. 
When the cargo is to be discharged out of the ship, the process of the passage of 
goods does not commence until after the goods are hoisted. So long as the goods 
are in contact with the square of the hatch which is covered, the process of the 
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passage of goods has not started. In the present case, as I have said, the hatch 
was covered; but it was not securely covered. So long as the cargo was lying on 
this hatch which was covered, for being hoisted up by the lifting machinery, the 
process of the passage of goods had not begun. The moment the hoisting 
actually starts, the process of the passage of goods commences, but not until 
then. The goods might be placed on a lifting machinery, but so long as the 
lifting machinery does not start working and so long as the hoisting does not 
actually begin, the goods are not in passage. The placing of the goods upon 
a lifting machinery is a step preliminary or preparatory to the passage of the 
goods, but it is not the passage itself. The learned Chief Presidency Magistrate 
has referred to the pushing, or bringing over, of the cargo to the square of the 
hatch as parts of a process of passage. But in our view he is not right. Those 
are things which are preliminary to, or preparatory to, the process of passage. 
They are not parts of the process of passage itself. A hatchway is a vertical 
_column of space over the square of the hatch which is covered. Until the goods 
leave the supface of the said square of the hatch and begin ascending through 
the hatchway, the process of the passage of goods cannot be said to have started. 

Therefore, merely the fact that the goods were collected or being arranged 
on the insecurely covered square of the hatch at the shelter deck of the s.s. 
‘Steel Fabricator’’ for the purpose of being lifted up would not mean that 
the said hatch was used for the passage of goods. The goods could not pass 
through that hatch, because the hatch was covered. Merely the fact that the 
goods were pushed on to the covered hatch would not mean that the hatch which 
was covered was used for the passage of goods. As I just pointed out, 1t would 
be an act preliminary or preparatory to the process of passage. The point in 
short is that the hatch through which the goods pass in the process of being 
discharged out of the ship or in the process of being lowered into the ship is 
a hatch which is used for the passage of goods. The hatch which is covered, 
however insecure the covering, through which the goods cannot pass, but which 
is used only for hoisting the goods or for receiving the goods which are lowered, 
is not a hatch used for the passage of goods. 

In this construction which we have put on the expression ‘‘in use for the 
passage of goods’’, we are fortified by the language of regulation 50(1) itself. 
Sub-regulation (1) of regulation 50 says that if a hatch is not in use for pas- 
sage, it ‘‘...shall be securely covered.’’ This must inevitably and irresistibly 
show that if a hatch is covered, may be securely or insecurely, it cannot be used 
for passage of goods in the sense and the connotation in which the term ‘passage’ 
is used in the regulation. The intention of the Central Government in framing 
sub-regniation (1) of regulation 50 was clearly to direct that if a hatch was not 
to be used for the passage of goods, one of the obligatory safegnards to be 
adopted was to cover it. This must indicate that when the Central Government 
used the word ‘passage’ in sub-regulation (1) of regulation 50, they clearly 
meant passage through an opening or a hatch. They did not intend that the 
pushing of the cargo on to the wooden boards with which a hatch is covered 
and the arranging of the cargo on the said boards were to be considered as 
parts of the operation of passage. The Central Government could not have 
intended to lay down two contradictory directions such as these: (1) When there 
is no passage of goods, cover the hatch; (2) Cover the hatch and yet use it for 
the passage of goods. Thus, on a proper construction of regulations 50(1) and 
51, the position is that if a particular hatch is not in use for the passage of 
goods, but is used only for the handling of goods, the provisions of both the 
regulations 50(1) and 51 would apply. If a hatch is used for the passage of 
goods or for trimming, but is not used for the handling of goods, neither of the 
regulations 50(1) and 51 would apply. If a hatch is not used either for the 
passage of goods or for trimming nor for the handling of goods, regulation 50(1) 
only would apply. Af the hatch on the shelter deck of the s.s. ‘‘Steel Fabricator”? 
was covered, it was not in use for the passage of goods or for trimming, but was 
used only for the handling of goods. Therefore both the regulations 50(1) and 
51 would apply. 
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Mr. Boovariwala for the respondent company has strenuously contended 
before us that even if we hold that the hatch on the shelter deck of this particu- 
lar ship was not in use for the passage of goods, it was used for trimming at 
any rate and, therefore, the provisions of regulations 50(1) would not be 
attracted in this case. We have considered this submission carefully, but we 
regret we are unable to see force in it. Mr. Boovariwala’s submission is against 
the plain language of regulation 50(1). Sub-regulation (1) says: 

“If any hatch...is not in use...for trimming...such hatch shall...be securely covered.” 
Now, if words have a meaning, the plain and natural meaning of the above 
language used by the Central Government in framing sub-regulation (1) of 
regulation 50 is that if a hatch is covered, may be securely or insecurely, it 
would not be capable of being used for trimming in the sense in which the term 
‘trimming’ is used in the regulations. If a covered hatch still remains capable 
of being used for trimming, the direction that a hatch which is not used for 
trimming should be covered becomes purposeless. Thus, the language of regu- 
lation 50(1) would clearly show that so far as ‘‘trimming’’ undey the regula- 
tions is concerned, the Central Government intended two things: 


(1) If a hatch is not in use for trimming, it shall either be fenced to a 
prescribed height or be securely covered; but 


(2) If a hatch is to be used for trimming, there is no obligation either to 
fence it or cover it. 


Had the Central Government intended that even if a hatch is pro- 
tected or safeguarded against by covering it as required by regulation 50(1) 
it could be used for trimming, it would not have laid down that when a hatch 
1s not being used for trimming, it must either be fenced or covered. If trim- 
ming as contemplated by the regulations could be done irrespective of whether 
or not the hatch is fenced or covered, it would have been purposeless to provide 
for safeguards in respect of a hatch when trimming is not to be done. It is 
inconceivable that the Central Government would have intended to bring about 
two mutually contradictory positions by the same regulation, viz. (1) that if 
a hatch is not to be used for trimming, one of the obligations would bé to cover 
is; and (2) that even if a hatch is covered, it can be used for trimming. 


After the hatch at the shelter deck of the s.s. ‘‘Steel Fabricator’’ was covered 
with boards, as it was in this case, insecure though the covering was, there 
was not any hatch properly so called left on that deck, and, therefore, no 
question could arise of its being used for trimming. After an opening in a 
deck is closed up by covering it with boards, the space which was previously 
capable of bearing the description ‘opening’ can no longer be spoken of as an 
‘opening’. Regulation 2 defines a hatch as ‘‘an opening in a deck used for the 
purpose of processes or for trimming or for ventilation.’’ After that opening 
was covered with planks, the space which was previously called a hatch could 
no longer be called a hatch. Accordingly, at the material time, when there 
was no gap, void, hollow or opening left on the shelter deck, the whole deck 
had become homogeneous and the heterogeneity of a part of it being different 
in appearance from the rest of it had disappeared. As soon as the opening in * 
the deck was covered with planks, the hatechway ended there, and where the 
hatchway ends, there cannot be a hatch beyond it. On the s.s. ‘‘Steel Fabricator’’, 
so far as the shelter deck at the material time was concerned, the hatchway could 
not pass through any opening or hatch on that deck, and the reason was that there 
was not in existence any hatch properly so called on that deck on that day. 
In other words, after the portion of the deck which once was a hatch was covered 
with wooden boards, it ceased to be a hatch and became a part of the deck and 
the hatchway came to an end there. To say that a hatch which is covered is 
still a hatch is a contradiction in terms. It is analogous to saying that an opening 
which is closed is still an opening. The position thus isbat the hatch at the 
shelter deck having been covered, in other words, the opening having ceased 
to exist, no question could arise of any goods being passed through it or being 
trimmed or carried through it. 
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The term ‘trim’ is not defined either in the Act or in the regulations. But Mr. 
Boovariwala has invited our attention to the definition of ‘‘trimming’’ as con- 
tamed in the Oxford Dictionary. The definition is: j 

< Trim means to stow or to arrange (coal or cargo) in the hold of a ship, or to carry 
it to the hatches when discharging.” 
The term ‘hatches’ in this definition obviously refers to openings in the upper 
decks, because on the deck on which the cargo is stowed and from which the 
cargo is to be removed for being discharged, there would be left no hatch the 
moment the opening is covered. In the present case, the opening in the deck on 
which the cargo was stowed and from which the cargo was to be removed for its 
discharge was closed and there was no hatch left on that deck. Clearly thus 
the word ‘hatches’ in the definition of the term ‘trim’ must mean openings in 
the upper decks. The expression ‘‘to carry it to the hatches when discharging’’ 
would itself suggest that the word ‘hatches’ in the definition of the term ‘trim’ 
means hatches on higher decks. The word ‘carry’ would be wholly inappro- 
priate in the context of the hatch which is covered and on which the cargo 
already lies*before being hoisted. So long as the cargo is on the floor of the 
covered hatch, the operation of carrying it for discharge does not commence. 
Mere pushing of the cargo on to the floor of the covered hatch or mere arrang- 
ing of the cargo on that floor or merely attaching the cargo to the lifting machi- 
nery by slings or other contrivances does not amount to a carriage of the cargo 
for discharge. When the lifting machinery starts working and when the cargo 
actually leaves the floor of the covered hatch and begins ascending through the 
hatchway towards the higher decks, the carriage of the goods for their discharge 
begins. So long as the passage of the goods does not begin, the carriage thereof 
for discharge does not also begin, and I have already pointed out above that the 
passage of the cargo for discharge does not commence until the cargo leaves the 
square of the hatch which is covered. It is, therefore, clear that the words ‘‘carry 
it to the hatches’’ in the definition of ‘trim’ in the Oxford Dictionary mean the 
carriage of the goods to the hatches in the higher or upper decks. 

It 1s clear from the way in which regulation 50(1) is worded that if a hatch 
is not used for the passage of goods, it cannot be used for trimming either. If 
a hatch which is not used for the passage of goods can still be used for trimming, 
the Central Government would not have framed one common regulation appli- 
cable to cases of non-user of a hatch both for the passage of goods and 
for trimming. The fact that the Central Government made a regula- 
tion directing that a hatch shall be covered if it is not in use for the 
passage of goods or for trimming would show that if a hatch is not used for 
the passage of goods, it cannot be used for trimming also. If a hatch not in 
use for the passage of goods could be used for trimming, an anomaly would 
arise immediately and the anomaly would be this: What would be the position 
if a hatch not in use for the passage of goods is used for trimming only? Would 
it be obligatory to cover it or not? Regulation 50(1) would have no answer to 
it if a hatch not in use for the passage of goods could be used for trimming. 
Clearly a hatch which is required to be covered, if not in use for the passage 
of goods, cannot both be covered and be kept open at the same time if it is to 
be used for trimming. Therefore, in our view, the context in which the words 
‘for for trimming’’ occur in regulation 50(1) would show that, so far as the 
Indian Deck Labourers Regulations, 1948, are concerned, a hatch which is not 
in use for the passage of goods cannot be used for trimming either. It is, there- 
fore, that I have pointed out that in the Oxford Dictionary definition of the 
term ‘trim’, the word ‘hatches’ in the expression ‘‘to carry it to the hatches 
when discharging’’ refers to openings on higher decks. 

The words ‘‘not in use for the passage of goods’’ in regulation 50(1) are used 
in relation to a hatch, and a hatch is an opening in a deck. The above quoted 
words cannot relate t an opening which is closed or covered, for the obvious 
reason that goods cahnot pass through an opening which is covered. It is in 
relation to the same opening that the words ‘‘not in use.... for trimming’’ 
are also used in regulation 50(2). It is, therefore, clear that when regulation 
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50(1) speaks of a non-user of a hatch, it is non-user both for the passage of 
goods and also for trimming. We must accordingly reject Mr. Boovariwala’s 
submission that, though the hatch at the shelter deck which was covered might not 
have been in use for the passage of goods, it was still used for trimming. 

Mr. Boovariwala has contended before us that in this particular case it was 
impossible to comply with the direction contained in regulation 50 (1) regarding 
covering the hatch securely. Mr. Boovariwala says that as the ship had en- 
countered rough weather during the course of its journey from Karachi to 
Bombay, the cargo on the ship had been considerably disturbed and it was lying 
in a disorderly manner upon a section of the hatch on the shelter deck making it 
impossible for the workmen to go on that section for clearing the cargo and 
pushing it back into the wings of the deck. In this connection, Mr. Boovariwala 
has invited our attention to the evidence of Dominie Celement Fernandez who 
at the material time was a Cargo Supervisor of the B.I.S.N. Co. Ltd. Mr. 
Fernandez has stated in the course df his deposition that as the cargo on the 
s.s. ‘‘Steel Fabricator” had ‘‘fallen on the top of the square, the condition of 
the planks and beams of the square was not visible’’ and that in those circum- 
stances the only thing that could be done was to start discharging the cargo. 
Then our attention was invited to the evidence of Mr. Azirshah Shamdadalisha. 
This witness has stated that ‘‘cases and dunnage and other cargo’’ were lying 
mixed up on the top of the square of the hatch, and that if all the things were 
lying on the square of the hatch, it would not be possible to secure the ‘planks 
which might be loose. In the first place, what Mr. Azirshah has stated is a 
hypothetical thing, viz. that in the event of all the things lying on the square 
of the hatch, it would not be possible to secure the planks properly. There is 
no evidence before us to show that the entire cargo which this particular ship 
was carrying had been dislodged or dislocated from its proper position and had 
rolled over on the square of the hatch. Mr, Fernandez has only said that the 
cargo was lying on the square of the hatch, and this would not justify an in- 
ference that the entire cargo had been dislodged from its position and was lying 
on the square of the hatch. Mr. Azirshah does not say so. Secondly, it may 
be noted——and this is very important—that at least one of the sections of the 
hatch was cleared up. This is evident from the position taken up by the res- 
pondent company in defence. Now, if some of the cargo which was lying on 
a section of the hatch was cleared up by being removed to the wings of the 
shelter deck itself, it is not understood why the rest of the cargo also could not 
have been similarly removed if a serious endeavour had been made in that direc- 
tion. We cannot be persuaded to accept the contention that no matter how hard 
‘the authorities of the ship had tried, the cargo which was lying in a disorderly 
manner on the boards of the hatch covering could not have been removed and 
pushed back into the wings of the deck before commencing the process of dis- 
embarkation of the cargo. In our view, just as the cargo which was lying on 
‘one of the sections of the hatch coverings could be removed making it possible 
for the workmen to go on that section, it should also have been possible to remove 
the cargo from the entire covering of the hatch before the process of disembark- 
ing the goods was taken up. That being so, we are unable to see substance in 
Mr. Boovariwala’s contention based upon the evidence of Mr. Fernandez and 
Mr. Azirshah that it was impossible to remove the cargo which was lying on 
the square of the hatch and that therefore it was not practicable to comply 
with a requirement of regulation 50(1), viz. the requirement of securely covering 
the hateb. 

For the reasons stated above, this was a case to which both the regulations 
50(1) and 51 applied. Regulation 50, sub-regulation (1), was applicable be- 
cause we have come to the conclusion that the hatch at the shelter deck which 
was covered, though inseeurely, was not in use for the passage of goods nor for 
trimming. Regulation 51 would apply because the goods were handled on the 
square of that hatch which was covered. The learned Clhef Presidency Magis- 
trate has taken the view that regulation 51 at any rate was complied with, be- 
cause one section of the hatch, viz. the aft or.No. 4 section was secured so as to 


1955.] STATE v. ARDESHIR cuRsETI & SoNs, LTD. (a.cr.s.)—Vyas J. 575 


afford a secure landing platform. But the learned Magistrate has obviously 
overlooked the provisions of regulation 55, sub-regulation (2), which direct 
“The beams of any hatch in use for the processes, shall, if not removed, be 
adequately secured to prevent their displacement.’’ It is therefore obvious that 
although a section of the hatch was secured so as to afford a secure landing plat- 
form, the other space of the hatch, which was not securely covered, ought to 
have been securely covered. As that was not done, regulation 51 also was not 
complied with in this case. 

The result, therefore, is that the respondent company, which is a firm of 
stevedores, started to disembark the cargo from the ship, although regulation 
50(1) and regulation 51 were not complied with. This resulted in a serious 
accident and injury to Mr. Waghchure. The respondent-company are clearly 
guilty of an offence under regulation 5 read with regulations 50 and 51 of the 
regulations framed under the Indian Dock Labourers Act, 1934. We find the 
respondent company guilty of the said offence, convict them of the said offence 
and sentence them to pay a fine of Rs. 50. 

° Order accordingly. 


APPELLATE CIVIL. 


Before Mr. Justice Shah and Mr. Justice Vyas. 


THE CHALISGAON BOROUGH MUNICIPALITY v. MULTANCHAND 
FULCHAND SANCHETI.* 


Bombay Municipal Boroughs Act (Bom. XVIII of 1925), Secs. 82, 78, 80, 81, 84, 3(13)—Chief 
Officer of municipality amending assessment list for official year 1951-52 on March 
31, 1952, in respect of newly constructed building for which completion certificate issued 
on October 18, 1951—Standing Committee of municipality rejecting objection to 
valuation of building on July 9, 1952—Whether municipality can levy house tax for 
year ended on March 31, 1952 by assessing building in official year 1952-53. 


The applicant constructed a building within the limits of a borough municipality 
and received a completion certificate in respect of it from the municipality on October 
18, 1951. On March 31, 1952, the Chief Officer of the Municipality amended the assess- 
ment list for the official year 1951-52 and incorporated therein an entry relating to 
the building for the period from October 18, 1951, to March 31, 1952. On the same 
day he issued a notice to the applicant inviting objections against valuation of the 
building. The applicant received the notice on April 2, 1952, and he submitted his 
objections to the valuation. On July 9, 1952, the Standing Committee of the Muni- 
cipality rejected the objections and a bill was sent to the applicant calling upon him 
to pay house tax due for the period from October 18, 1951, to March 31, 1952. On 
the question whether the municipality had the right by assessing the building in 
the official year 1952-53 to levy house tax for the year 1951-52 which ended on 
March 31, 1952:— 

Held, that the Chief Officer had no authority to make an ex parte amendment or 
alteration of the assessment list, 

that the Standing Committee having rejected the objections on July 9, 1952, the 
earliest day on which the entry must be deemed to have been made in the assessment 
list and the date from which the liability of the applicant to pay the tax arose, was 
April 1, 1952, and 

that as before the official year 1951-52 expired on April 1, 1952, no alteration was 
effected in the assessment list as prescribed under s. 82(2) of the Bombay Municipal 
Boroughs Act, 1925, it was not open to the municipality to re-open the assessment 
list for the expired year and to levy house tax for that year. i 


* Decided, November 24ffioes. Civil Revision Revision Application No. 9 of 1953, reversing 
Application No. 89 of 1954, from the decision the order passed by 8. V. Tambe, Resident 
R. M. Mehta, Additional Sessions Judge, istrate, First Class, in Municipal Appeal 
Hast Khandesh, at Jalgaon, in Criminal No. 1 of 1953. 
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Sholapur Municipality v. Governor-General Amalner Municipality v. Pratap MAN, 
Ahmedabad Mun. Corp. v. Kulinsinh’? and Subbappa Mallappa v. Boni, referred. to. 


One Multanchand (applicant), who had constructed a building within the) 
limits of the Chalisgaon Borough Municipality (opponent), received a comple- 
tion certificate in respect of it from the Chief Officer of the Municipality on 
October 18, 1951. On March 31, 1952, the Chief Officer made an entry in the 
assessment list relating to the house for the period from October 18, 1951, to 
March 31, 1952, on the basis of the annual rental value. On the same day the 
Chief Officer sent a notice under s. 82(1) of the Bombay Municipal Boroughs 
Act, 1925, to the applicant inviting his objections to the valuation. The notice 
was received by the applicant on April 2, 1952, and on April 12, 1952, he submit- 
ted his objections to the chairman of the standing committee of the Municipality 
under s. 81(4) of the Act. On July 9, 1952, the standing committee rejected 
the applicant’s objections. On July 10, 1952, a bill under s. 104 of the Act 
was sent to the applicant calling upon him to pay house tax due for the period 
October 18, 1951, to March 31, 1952. The applicant paid the tax under protest 
on July 22, 1952. On July 25, 1952, the applicant filed an appeal against the 
bill under s. 110(1) of the Act contending inter alia. that as the notice inviting 
objectious to the valuation was served upon the applicant in the next official 
year and as the assessment list was amended in the next official year, the levy 
of the house tax for any portion of the year which had already expired was illegal 
under s. 82(3) of the Act. The Magistrate who heard the appeal dismissed it. 
The applicant filed a revision application under s. 110(3) of the Act and the 
Additional Sessions Judge set aside the order passed by the Magistrate, annulled 
the assessment of the applicant’s property for the period from October 18, 1951 
to March 31, 1952, and ordered refund of the tax paid by the applicant to the 
Municipality, observing, in his judgment, as follows :— 

“Reading these sections together, therefore, it becomes clear that the section 
empowers the standing committee to make amendments in the current assessment list only 
and under s. 82(3) the amendment can take effect from a date in the current official year 
only. There can, therefore, be no amendment of assessment-list of the previous years, 
nor can the amendment of the current list take effect from a date in any of the previous 
official years. It would not, therefore, be open to the municipality to recover tax for 
the previous years if the necessary entries were not made in the assessment-list of the 
previous years. This principle seems to have been enunciated in the case of Municipal 
Borough of Sholapur v. The Governor General of India in Council (49 Bom. L.R. 752), in 
which it has been observed that s. 82 provides for the correction of the assessment-list 
in the same year, and if such correction is not made before the end of the year, then 
it must be presumed that the liability did not accrue and it cannot be revived by the 
correction of the list in the following year. Otherwise the use of the expression ‘current 
official year’ in s. 82(3) becomes meaningless. It is true that in this case the entry in 
the assessment-list was made by the Chief Officer on March 31, 1952, but the list was 
authenticated only in the next official year and consequently the municipality was not 
entitled to levy the tax in the year 1952-53 for any period of the previous official year.” 


The Municipality applied in revision to the High Court on its civil side. 
The application was heard. 


G. R. Samant and V. V. Divekar, for the applicant. 
Rk. B. Kotwal, for the opponent. 


SHAH J. Multanchand Fulchand Sancheti, whom I will hereafter refer to 
as ‘the respondent’ constructed a building within the limits of the Borongh 
Municipality of Chalisgaon. The completion certificate in respect of the build- 
ing was issued by the municipality on October 18, 1951. The building bears 
Municipal Census No. 831. The Borough Municipality ofPhalisgaon is govern- 


1 (1946) 49 Bom. L. R. 752. 3 (1954) 57 Bom. L. R. 269. 
2 (1951) 54 Bom. L. R. 451. 4 (1947) 50 Bom. L. R. 701. 
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ed by the provisions of the Bombay Municipal Borougùs Act XVIII of 1925. 
On March 31, 1952, the chief officer of the municipality inspected the site and 
. amended the assessment list and incorporated therein an entry relating to the 
house showing that the respondent was liable to pay general house tax in respect 
of that house. The chief officer also issued a notice to the respondent inviting 
objections against the valuation of house No. 331. The notice was received 
by the respondent on April 2, 1952, and he submitted his objection to the valua- 
tion, On June 30, 1952, ihe standing committee resolved that the valuation 
made by the chief officer was proper and on J uly 9, 1952, the standing commit- 
tee rejected the objections raised by the respondent. On July 10, 1952, a bill 
was sent to the respondent calling upon him to pay house tax due for the year 
1951-52. The respondent paid the tax demanded under protest, and appealed 
against the bill to the Resident Magistrate, First Class, Chalisgaon, under 
s. 110 (1) of the Bombay Municipal Boroughs Act. The respondent contended 
in appeal that the municipality had no right by assessing the building in the 
official year 1952-53 to levy house tax for the year 1951-52 which ended on 
March 31,¢€952, He also contended that the standing committee had not law- 
fully decided the objections raised by him. The learned Magistrate rejected 
the contentions raised by the respondent and dismissed his appeal, 

Against the order passed by the Resident Magistrate a revision application 
was filed in the Court of Session at Hast Khandesh. The learned Additional 
Sessions Judge who heard the revision application set aside the order passed 
by the Resident Magistrate. The learned Judge held that the levy of the house 
tax upon the respondent’s house No. 331 for the year 1951-52 was not valid. In 
the view of the learned Sessions Judge the standing committee could under 
s. 82(3) of the Bombay Municipal Boroughs Act amend the assessment list 
current at the date of amendment, and the amendment made by the standing 
committee ‘can take effect from a date in the current official year only’ and 
that the municipality could not amend the assessment list of the previous year. 
‘In coming to that conclusion the learned Sessions Judge relied upon a judgment 
of this Court, Sholapur Municipalitly v. Governor General. Against the order 
allowing the appeal and annulling the assessment of the respondent’s property 
for the year 1951-52 the Chalisgaon Municipality has invoked the revisional 
jurisdiction of this Court on its civil side. 

It has been held by this Court in Lokmanya Mills Lid. v. Municipal Borough, 
Barsi? that even though appeals lie under s. 110 of the Act against entries in 
assessment lists and against claims made by a Borough Municipality to a Magis- 
trate, the disputes raised thereby relate to civil liability, and, therefore, from 
the order of the Court of Session exercising revisional jurisdiction under s. 111 
of the Act against the order of the Magistrate a revision application lies to this 
Court under s. 115 of the Civil Procedure Code. 

Counsel for the municipality contends that the Chief Officer was entitled to 
alter ex parte the assessment list, current on March 31, 1952, and thereafter to 
issue a notice requiring the rate payer to submit his objections thereto. He 
further contends that under the Municipal Boroughs Act the municipality has 
the right to amend an assessment list even after the year for which the list is 
eurrent has expired, and the liability to pay the rate arising on amendment of the 
assessment list relates back to the date on which the notice was issued, and may 
be enforced even if the official year for which the list was current has come to 
an end and there is on the day on which the amendment is made a fresh assess- 
ment Hst in operation. In other words, it is contended that even after the 
official year is over and a fresh assessment list has come into force, the assess- 
ment list of the previous year may be amended, and tax may be levied aceord- 
ingly provided the notice inviting objection has been issued during the currency 
of the list to be amended. 

Before we consider the contentions raised on behalf of the municipality, we 
may refer to the relevant provisions of the Bombay Municipal Boroughs Act, 
1925. By s. 78 of the Act the chief officer is required to cause an assessment 

1 (1046) 49 Bom. L. R. 752. 2 (1939) 41 Bom. L. R. 937, 
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list of all buildings or lands or lands and buildings in the Municipal Borough 
to be prepared where the municipality has imposed a rate on buildings or lands 
or on both. After the assessment list is completed the chief officer has to give 
public notice thereof and of the place where the list or a copy thereof may be 
inspected. The chief officer, at the time of the publication of the assessment 
list, has also to give public notice of a date, not less than one month after the 
publication, before which objections to the valuation or assessment in such list 
shall be made, and where property is for the first time assessed or the assessment 
is Increased, the chief officer has to give individual notice thereof to the owner 
or occupier of the property [see ss. 80 and 81(1)]. Sub-section (2) of s. 81 
prescribes the procedure for submitting objections to the valuation and assess- 
ment of property. By sub-s. (3) of s. 81 provision is made for hearing and dis- 
posal of objections by the standing committee. Sub-section (4) of s. 81 provides 
that when all objections made under s. 81 have been disposed of and all amend- 
ments required by sub-s. (3) have been made in the assessment list, the list shall 
be authenticated. Sub-section (6) of s. 81 makes the entries in the assessment list 
so authenticated subject to any alterations that may be made under s. 82 and to 
the result of any appeal or revision made under s. 110 conclusive evidence for the 
purposes of all municipal taxes, of the valuation, or annual letting value on the 
basis prescribed in the rules regulating the rate, of buildings and for the purposes 
of the rate for which such assessment list has been prepared and of the amount of 
the rate leviable on such buildings or lands or both buildings and lands in any off- 
cial year in which such list is in force. By s. 82(1) the standing committee is given 
the power to alter the assessment list by inserting or altering an entry in respect 
of any property, when such entry has been omitted from or erroneously made 
in the assessment list through fraud, accident or mistake or in respect 
of any building constructed, altered, added to or reconstructed in whole or 
in part, where such construction, alteration, addition or reconstruction has been 
completed after the preparation of the assessment list. But before such altera- 
tion or insertion of an entry can be made, the standing committee must give 
notice to any person interested in the alteration of the list of a date not less 
than one month from the date of service of such notice inviting objections to 
the alteration sought to be made. The objection raised pursuant to a notice 
served under s. 82(1) must be heard and disposed of in the manner prescribed 
by sub-s. (2) of s. 81. Then follows sub-s. (3) on the true effect of which the 
ultimate decision of this application depends. It provides: 

“An entry or alteration made under this section shall, subject to the provisions of 
section 110, have the same effect as if it had been made in the case of a building con- 
structed, altered, added to or reconstructed on the day on which such construction, 
alteration, addition or reconstruction was completed or on the day on which the new 
construction, alteration, addition or reconstruction was first occupied, whichever first 
occurs, or in other cases, on the earliest day in the current official year on which the 
circumstances justifying the entry or alteration existed; and the tax or the enhanced 
tax as the case may be shall be levied in such year in the proportion which the remainder 
of the year after such day bears to the whole year.” 

Section 84 by sub-s. (1) provides that it shall not be necessary to prepare a 
new assessment list every year and the chief officer may adopt the valuation and 
assessment contained in the list for any year, with such alterations as may be 
deemed necessary, for the year immediately following. It is then provided by 
sub-s. (2) that the provisions of ss. 80, 81 and 82 shall be applicable, every year 
as if a new assessment list had been completed at the commencement of the off- 
. cial year. The expression ‘official year’ is defined by s. 3(13) of the Bombay 
Municipal Boroughs Act as meaning ‘the year commencing on the first day of 
April’. The scheme of the Act, therefore, appears to be that when the muni- 
cipality levies a rate on buildings or on lands or on buildings and lands, the 
municipality must prepare an assessment list, give notice gf the preparation of 
the assessment list, invite objections to the entries contaufed therein and con- 
sider the objections. After the objections are heard and adjudicated upon, the 
assessment list has to be finalised and authenticated in the manner prescribed by 
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the Act. The liability to pay a rate arises from the assessment list and the 
entries made in the assessment list are conclusive as to the valuation or the 
annual letting value of the lands or buildings, to which the entries relate, and 
as to the amount of rate leviable on such building in any official year in which 
the list is in force. Machinery is provided for amendment of the assessment 
list where error has crept in and where liability has been incurred for 
the first time in respect of buildings constructed, altered, added to or recon- 
structed during the course of the year. Every assessment list is operative for 
one year only, the year being one commencing on April 1 and ending on March 31 
of the next year. On April 1 of each year notionally a fresh assessment list 
comes into existence, even if the objections which have been raised are not dis- 
posed of, before the commencement but are disposed of during the course of the 
official year. When the list is authenticated, it is deemed to come into existence 
as on April 1 of the official year. This scheme of the Act necessarily postulates 
that if any alteration is to be made in the assessment list, it must be carried out 
during the course of the official year. If the list is altered during the course 
of the yeare the liability arising by reason of alterations made rectifying omissions 
or erroneous entries becomes enforceable as from the date on which the assess- 
ment list comes into operation and in other cases where a fresh entry is made 
on account of new constructions from the first day on which the building becomes 
liable to pay the rate or tax. 
It is evident in this case that on March 31, 1952, notice was issued by the 
chief officer inviting objections to the proposed alteration in the assessment 
list for the official year 1951-52. The chief officer purported to amend the assess- 
ment list on March 31, 1952, by incorporating therein an entry relating to 
house No. 331 and showing the tax payable in respect thereof. We may observe 
that under the rules framed by the Chalisgaon Municipality under s. 58 of the 
Bombay Municipal Boroughs Act the powers of the standing committee under 
s. 82 have been delegated to the chief officer and the chief officer was, therefore, 
competent to issue the notice. But in our view the chief officer had no authority 
to make an ex parte amendment or alteration of the assessment list. That 
appears to be clear from the provision of sub-s. (2) of s. 82 which makes it obli- 
gatory on the standing committee to give notice to persons interested in the 
alteration of the list of a date not less than one month from the date of service 
‘of the notice. By sub-s. (2) of s. 82 the procedure for hearing of objections to 
notices issued under s. 82(1) is the same as is provided under sub-ss. (2) and (3) 
of s. 81. It follows, therefore, that the amendment to an assessment list can 
only be made after due notice is served upon persons interested and after 
‘giving them an opportunity of raising objections, and if objections are raised 
‘after disposing of the objections in the manner prescribed. It is only 
‘after the objections are heard and disposed of that the entry which creates 
liability to pay the tax mentioned therein can be posted in the assessment list. 
As we observed earlier the liability to pay a rate arises under the assessment 
‘list, and so long as the entry is not finalised, no liability to pay a rate or a tax 
leviable as a rate arises. It is true that once the entry is made in the assessment 
list either under s. 81 or by alteration under s. 82, the entry shall have the same 
effect as if it had been made, in the case of a building constructed, altered, added 
to or reconstructed, on the day on which such alteration, addition or reconstruc- 
tion is completed, and in other cases on the earliest day m the current official 
year on which the circumstances justifying the entry or alteration existed. In 
‘the present case, the standing committee of the municipality having rejected the 
Objections on July 9, 1952, the earliest, day on which the entry must be deemed 
to have been made in the assessment list is April 1, 1952, and the liability of the 
‘respondent to pay the rate which is leviable as house tax arose from that date. 
The official year 1951-52 having expired on April 1, 1952, and before that date 
-no alteration having been made in the agsessment list in the manner prescribed 
by sub-s. (2) of 5. & , it was not open to the municipality to re-open the assess- 
ment list for the expired year and to seek to levy house tax for that year. 
Mr. Divekar, who appears on behalf of the municipality, contends that the 
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view we are taking would enable rate payers to escape liability to pay tax where 
the completion, alteration or reconstruction of the building has taken place late 
in the official year. He contends that where a building is completed in the 
month of January or February, the municipality would not be able to levy a 
rate in respect of that building for the period between the date of the comple- 
tion, alteration or reconstruction and the date of expiry of the official year, 
because the municipality by sub-s. (1) of s. 82 is required to give one month’s 
notice to the rate payer and to invite objections. Mr. Divekar points out that 
in the hearing and disposal of the objections some appreciable time must elapse, 
and if by that time the official year expires, the municipality would be dis- 
entitled to levy the tax to which it is legitimately entitled. We are conscious 
of this difficulty arising in the levy of taxes by municipalities, but we do not 
think that it is possible for us, on the language used by the Legislature, to take 
the view that it is open to a municipality after the official year has expired to 
alter and amend the assessment list of that year. The view we are taking is 
supported by the view expressed in several decisions of this Court to which we 
will make a brief reference. ° 

In Sholapur Municipality v. Governor General,’ the question arose whether 
it was open to a municipality to levy a tax in respect of a previous year when 
the municipality through mistake had omitted to levy the tax. It was held that 
the municipality had no such right. In that case the municipality of Sholapur 
prepared an assessment list under s. 78 of the Bombay Municipal Boroughs Act 
for the year commencing April 1, 1937, and through mistake it omitted to levy 
a tax on certain buildings of the G.I.P. Railway which were within the limits 
of the Sholapur Municipality. The mistake was discovered in May 1939. There- 
after the municipality gave notice to the Railway Company and corrected the 
assessment list under s. 82 of the Act and sent a bill to the plaintiff demanding 
payment of the arrears of tax for the two previous years 1937-38 and 1938-39. 
The Railway Company resisted the claim and ultimately filed a suit to recover 
the tax which it had to pay under protest. It was held by Mr. Justice Lokur 
that under s. 82(3) of the Bombay Municipal Boroughs Act the corrected list 
must be deemed to have come into force from April 1, 1939, and, therefore, the 
municipality was not competentto recover the arrears for the years 1937-38 
and 1938-39 according to the corrected list. 

In Amalner Municipality v. Pratap Mill,? it was held that an assessment list 
which was prepared er parte and after omitting the procedure contemplated by 
ss. 80 and 81 of the Bombay Municipal Boroughs Act, viz. the issue of public 
notice and authentication of the list, was illegal and the municipality was not 
entitled to levy the tax mentioned in the assessment list. It was held that the 
municipality having failed to carry out the mandatory provisions relating to 
the framing of the assessment list, the list must be regarded as invalid and no 
lability could be deemed to have arisen thereunder and the Municipality was 
not entitled to recover the tax relying upon the assessment List. 

In Ahmedabad Mun. Corp. v. Kulinsinh,S a question arose whether it was 
open to a municipality to levy tax in respect of a building which became liable 
to pay the tax, the assessment list not having been altered in the course of that 
official year. The head note in that case sets out the decision of the Court as 
follows: 

“A borough municipality prepared an assessment list for the imposition of a special 
water rate for the year 1946-47. After the commencement of the assessment year on 
April 1, 1946, it amended one of its rules which came into force on July 1, 1946, under 
which the assessee’s property became liable to the levy of special water rate. On March 24, 
1947, the municipolity issued a notice, under s. 32 of the Bombay Municipal Boroughs Act, 
1925, to the assessee for amendment of the assessment list. The notice was served on the 
assessee on April 2, 1947. The assessee made objections, which were rejected by the 
municipality on January 12, 1948. The municipality then called ugon the assessee to pay 
special water rate from July 1, 1946, to March 31, 1947:— 


1 (1946) 49 Bom. L. R. 752. 3 (1954) 57 Bom. L. R. 259. 
2 (1951) 54 Bom. L. R. 451. 
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Held, that the assessee was not liable to pay the special water rate for the period 
from July 1, 1946, to March 31, 1947, because if the assessment was made before March 
31, 1947, it would have taken effect from July 1, 1946, which was the earliest day in the 
current official year 1946-47, under s. 82 of the Bombay Municipal Boroughs Act, 1925.” 

It was argued in that case that the circumstances justifying amendment of 
the assessment list came into existence on July 1, 1946, when the Rules of the 
Ahmedabad Municipality were amended and it was within the power of the 
municipality after the list was amended to levy the tax from July 1, 1946. 
The argument was rejected on the ground that it overlooked the importance 
of the word ‘current’ in sub-s. (3) of s. 82. Mr. Justice Rajadhyaksha who 
decided that case observed: (p. 260). 

“ . . . The liability to the payment of the tax is contingent upon the authentication 
of the list or amendment thereof, for under sub-s. (6) of s. 81, the entries in the assess- 
ment list are to be accepted as conclusive evidence of the valuation and the basis pres- 
cribed in the Rules. The alteration could be made at any time during the current official 
year, and under sub-s. (3) of s. 82 the amendment takes effect from the earliest day in 
that official°year. If in the present case the amendment had been made before March 
31, 1947, then it would have taken effect from July 1, 1946, which is the earliest day in 
the current year 1946-47 when the liability for the imposition of special water rate arose 
by the amendment of r. 336.” 

The only difference between the facts of the case reported in Ahmedabad 
Mun. Corp. v. Kulinsinh and the facts in the present case is that in the former 
case the liability had arisen by reason of amendment of a rule in a previous 
year, whereas in the present case the liability arose by reason of construction 
of a new house. But we see no reason for holding that the distinction makes 
any difference in principle. Even though provision was made for raising liabi- 
lity under a statutory rule the liability could not be enforced because the 
amendment of the assessment list was not carried out during the course of the 
official year in which the amendment was made. On the same principle it must 
be held that where by the rules in force a liability would have arisen if the 
assessment list was altered in the official year then current, the liability could 
not be deemed to be imposed. The authorities which we have referred to amply 
support the view that we have expressed on a consideration of the statutory 
provisions. 

Mr. Divekar sought to rely upon Subbappa Mallappa v. Bonnis in support 
of the contention that it was open under the Bombay Municipal Boroughs Act 
to a municipality to make retrospective alteration in an assessment list. In 
Subbappa’s case a borough municipality published a revised assessment list 
under ss. 80 and 81 (1) of the Bombay Municipal Boroughs Act, 1925, on March 
31, 1939. Objections were thereafter raised to the enhanced assessment and 
those objections were not considered until August 1939. In October 1939 the 
tax payer was informed of the result of the hearing on the objections and he 
was called upon to pay the tax on the enhanced assessment. ‘The tax payer 
declined to pay the enhanced tax. It was held by this Court that the liability 
of the tax payer arose on April 1, 1939, and not on the date on which objections 
were finally considered and disposed of and an entry was made in the assess- 
ment list. Subbappa’s case, appears to be an authority for the proposition 
that alterations made in an assessment list under s. 81(3) have a limited retros- 
pective operation ie. the liability for a rate under an assessment list which is 
finalised and authenticated during the course of an official year arises in case 
of inadvertent omissions as from the date on which the assessment list is brought 
into operation and in cases where there has been new construction or alteration 
of a building during the course of the year from the date on which the building 
became liable to tax. But Subbappa’s case, in our judgment, is no authority 
for the proposition that a more extensive retrospective operation to an assess- 
ment list is intend@d to be given so as to enable a municipality to alter the 
assessment list of previous years. In other words, the assessment list for each 


1 (1947) 50 Bom. L. R. 701. 
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year comes to an end on the expiry of the official year and a fresh assessment list 
comes into existence as from the first date of the official year, and the assessment 
list of the previous year cannot be amended so as to impose fresh liability after 
the close of the official year. 


We, therefore, hold that the learned Sessions Judge was right in the view 
expressed by him. The rule is, therefore, discharged with costs. 


Rule discharged. 


Before Mr. Justice Gajendragadkar. 


‘ KARAMSING NIHALSING PUNJABI v. MANKUJI ZIVAJI GAIKWAD.* 

Bombay ‘Money-lenders Act (Bom. XXXI of 1947), Sec. 14(1) (ii) T—Court before exercis- 
ing jurisdiction under s. 14(1) (ii) whether must give notice to money-lender calling 
upon him to show cause—Procedure to be followed by Court in such cases. 


e 

A Court trying a suit to which the Bombay Money-lenders Act, 1946, applies, be- 
fore exercising its jurisdiction under s. 14(1)(ti) of the Act, must issue a notice to 
the party against whom the said jurisdiction is sought to be exercised. 

The proper procedure to follow in such cases would be to give notice to the offend- 
ing money-lender calling upon him to show cause why appropriate orders should 
not be passed against him under s. 14 .of the Act. This notice should be followed 
by an enquiry in which the money-lender should get a clear idea as to the allega- 
tions made against him and he should be given an opportunity to meet the said 
allegations and make his defence. 


One Karamsing (plaintiff) who was a licensed money-lender sued Mankuji 
(defendant) to recover from him Rs. 938 on two promissory notes alleged to 
have been executed by the defendant on September 6, 1950, and October 12, 
.1950, respectively. The defendant denied execution of, and receipt of any con- 
sideration for, the promissory notes. The trial Court found that the promissory 
notes had not been executed by the defendant and that he had not received any 
consideration. The trial judge dismissed the plaintiff’s suit and, in his order, 
observed as follows :— 

“In my opinion, plaintiff is unfit to carry on the business of money-lending. In one 
earlier litigation his claim was rejected. In Small Cause Suit No. 613|52 his licences were 
suspended for a period of 6 months dated from July 27, 1953. He is a walking menace to 
unwary and impecunious borrowers and a worse scourge than the earlier Pathans and 
unfit to carry on business. Under s. 14(1)(ii)(a) of the Bombay Money-lenders Act, I 
order all the licences held by him in the province be cancelled. This be endorsed on 
all the licences held by the money-lender. Copy of the order be sent to the Registrar of 
Money-lenders by whom licences have been granted for the purpose of entering such 
particulars in the registers.” 

The plaintiff applied in revision to the High Court challenging the validity 
of the order. 

The application was heard. 

*Decided, December 5, 1955. Civil Revision money-lendi 


—- 


Applioation No. 1112 of 1954, from the decision 
of 8. G. J. D’Costa, Civil Judge, Senior Division, 
ar, in Smal] Cause Suit No. 385 of 

1953. 

tThe relevant seotion is as under :— 

l4 Courts power to cancel or suspend a 
licence. (1) (i) A Court passing an order of 
conviction against @ money-lender for an 
offenoe under this Aot, or 

(4s) a Court trying a suit to which this Act 
applies, if satisfied that such money-lender has 
oommitted such contravention of the provirions 
of this Aot or the rules as would, in its opinion, 
make him unfit to oarry on the business of 


(a) May order that all the lioenoes held by 
such money-lender in the State be cancelled 
or suspended for such time as it may think 
fit; and 

(b) may, if it thinks fit, declare any suoh 
money-lender, or if any money-lender is an 
undivided Hindu family, a company or an 
unincorporated body, such family, company 
or body and also any person responsible for 
the Management of @he business of money- 
lending carried on by such family, company 
or body, to be disqualified from holding any 
licence in the State for such time as the Court 
may think fit. 
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G. S. Gupte, for the applicant. 
No appearance for the opponent. 


GAJENDRAGADKAR J. This revisional application raises a short procedural 
point of some importance under s. 14 of the Money-lenders Act XXXI of 1947. 
The petitioner had sued to recover Rs. 938 from the opponent in the Court of 
the Civil Judge, Senior Division, Ahmednagar. The claim had been made on 
two promissory-notes alleged to have been executed by the opponent on Septem- 
ber 6 and October 12, 1950, respectively. The opponent resisted the claim on 
the ground that the promissory-notes had not been executed by him and that 
he had received no consideration under them. This suit was tried by the learned 
trial Judge as a small cause suit. On evidence the learned Judge found that 
the promissory-notes had not been executed by the opponent and that no con- 
sideration had been received by him. That is why the plaintiff’s suit was dis- 
missed. While dismissing the plaintiff’s suit, the learned Judge has ordered that 
all the licences held by the petitioner as a money-lender in the province should 
be cancellel and that a copy of his order should be sent to the Registrar of 
Money-lenders by whom licences have been granted for the purpose of entering 
such particulars in the registers. It is the validity of this order which is dis- 
puted before me by Mr. Gupte, and his contention is that the learned trial Judge 
should have given an opportunity to the petitioner to show cause why action 
against him should not be taken under s. 14 before the learned Judge decided to 
eancel his licences. That is how the only point which calls for decision in the 
present revisional application is, whether, before exercising its jurisdiction under 
s. 14(1) (ù), a Court trying a suit to which the Money-lenders Act applies is not - 
required to issue a notice to the party against whom the said jurisdiction is 
sought to be exercised. 

Section 14 confers power on the Courts mentioned in that section to cancel 
or suspend a licence. Section 14, sub-s. (1) (4), provides that a Court trying 
a suit to which the Act applies, if it comes to the conclusion that the money- 
lender before the Court is unfit to carry on the business of money-lending be- 
. cause he has committed serious contraventions of the provisions of the Act or 
the rules framed thereunder, may order that all the licences held by such money- 
lender be cancelled or suspended for such time as it may think fit. The Court 
may also, if it thinks fit, declare any such moneylender to be disqualified from 
holding any licence in the State for such time as the Court may think fit. It 
would be clear that, under the provisions of s. 14, sub-s. (1) (ii), els. (a) and (b), 
wide powers have been given to the Court trying civil suits to which the Act 
apples to protect debtors from the menace of unscrupulous moneylenders. Un- 
fortunately, neither s. 14 nor any other section of the Act prescribes the pro- 
cedure which should be followed in exercising the powers conferred by s. 14. 
Section 39 of the Act confers upon the State Government authority to make 
rules for carrying on the purposes of this Act. It does not appear that any 
rule has been made by the State Government laying down the procedure which 
should be followed in dealing with a moneylender under s. 14. The letter of 
the law, therefore, does not seem to require any notice to be given to the offend- 
ing monylender. But I am disposed to take the view that the failure to provide 
for the issue of a notice to the offending moneylender before action is taken 
under s. 14 really represents a lacuna in the Act. Legislature no doubt wanted 
to check the mischief of unscrupulous moneylenders and the power conferred on 
the Courts io deal with such moneylenders is undoubtedly a salutary power. 
But there can be-no doubt that, even if the moneylender is unscrupulous and 
deserves to be punished under s. 14, he is entitled to be heard in his defence 
before final orders are passed against him. The principle that no judicial orders 
should be passed against a person unless he is heard in self-defence is of such 
paramount importafice that, even without any specific provision in the statute 
or in the rules framed thereunder requiring such notice, natural justice would 
seem to require that notice should be given to the party against whom an order 
is proposed to be passed under s. 14. I do not think that Legislature intended 
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that the need to give notice to a party’ proceeded: against, which is: founded on: 


paramount considerations of equity, justice and fairness, should be ‘inapplicable 


to the proceedings under s. 14 of the Money-lenders Act. I would, therefore, | 


‘hold that Mr. Gupte is right when he contends that no order can be validly 
made against an offending moneylender under s. 14 unless he is ‘given a clear 


notice of the proceedings intended to be taken against him under the said sec- : 


tion and is afforded reasonable opportunity to make his defence. ; 


But apart from this theoretical aspect of the matter, it seems to me that it- 


would be inexpedient to make an order under s. 14 without holding a further en- 
quiry into the allegations made against the moneylender. It is quite likely that in 


many cases of this character the previous conduct of the moneylender would ` 


"be invoked against him. Indeed, in the present case, the learned. Judge hag 
referred to the previous conduct of the petitioner. He has pointed out that in 
“ an earlier suit filed by him in 1952 his licences had been suspended for a period 


4a 


of six months and that in another suit filed by him the promissory-note produced . 


by him and his sworn testimony in its support had been rejected. Indeed, these 


matters can reasonably and legitimately come on the record onl# when an` 


enquiry is held against the moneylender under s. 14. In the present case, no 
such notice appears to have been given to the money-lender, and from the record 


Mr. Gupte is unable to say how the learned Judge has referred to the prior con- ` 


duct of the petitioner. Presumably the earlier proceedings in question were 
tried before the learned Judge himself; and he has drawn on his personal know- 


ledge of the moneylender’s past conduct without putting it to him in the witness. 
box. I have no doubt that this procedure is highly irregular and is inconsistent ' 


. With the requirements of natural justice, ; 

It seems to me that the proper procedure to follow in such cases would be to 
give notice to the offending moneylender calling upon him to show cause why 
appropriate orders should not be passed against him under s. 14 of the Act. This 
notice should be followed by an enquiry in which the moneylender should get a 
clear idea as to the allegations made against him and he should be given an op- 
portunity to meet the said allegations and make his defence. 

I must, therefore, hold that the order passed by the learned Judge directing 
that the licences held by the petitioner in the province should be cancelled and 
that a copy of his judgment should be sent to the Registrar of Moneylenders 
should be set aside and the matter sent back to the learned trial Judge with 
a direction that notice of the proceedings proposed to be taken against the 
petitioner should be given to him and an enquiry held under s. 14. If after 
hearing the petitioner the learned Judge is satisfied that the petitioner deserves 
the penalty contemplated by s. 14» then the learned Judge should pass appro- 
priate orders in that behalf. É o o 

In the result, the order passed by the learned Judge dismissing the plaintiff’s 
suit is confirmed, but the consequential order passed against the petitioner under 
s. 14 1s set aside and the matter is sent back to the trial Court for disposal in 
accordance with law. There will be no order as to costs of this revisional 
application. l 

Order accordingly. 
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. Before the Hon'ble Mr. M. C.-Chagla, Chief Justice, and Mr. Justice Dixit. 
ai MERVIN ALBERT VEIYRA v. C. P. FERNANDES.” 
Industrial Disputes Act (XIV of 1947) Secs. 25C, 25B, 25J (2), 2(kkk)—Whether Act im- 
. poses obligation upon employer to lay-off employee if conditions referred to in s. 2 
(kkk) exist—Lay-off to be legal whether necessary to be for definite or specific period — 
—Rights of workmen in relation to lay-off. 

Chapter VA of the Industrial Disputes Act, 1947, imposes an obligation upon the 
employer that if the conditions referred to in the definition of “lay-off” in s. 2(kkk) 
of the Act exist, the employer is bound te continue the services of the employee, but 
is not bound to pay him full wages but compensation provided in the Act. The 
employer is also entitled to retrench the services -of his employee, but that also he 
can only do provided he pays retrenchment compensation. Therefore, two options 
are open to the employer. Under given circumstances he can either lay-off his 
employee, pay him lay-off compensation, and when the crisis has passed and the 
emergency has ceased to exist, he has to reinstate him or rather he has to give him 

~ his full wages as an employee, the suspension of contract having come to an end, 
or he can dismiss him, but unless the dismissal is for misconduct or for certain other 
reasons mentioned in the Act, he has to give him retrenchment compensation. 

The Industrial Disputes Act, 1947, does not require that the lay-off must be for a 
definite or specific period. Therefore a lay-off which exceeds any particular period 
is not necessarily illegal and contrary to law. 

It is open to the workmen to challenge before the appropriate authority that the 

~ conditions necessary before it could be said that there can be a lay-off in law do 
not exist, and they can also insist that instead of being laid-off, they should be re- 
trenched and retrenchment compensation paid to them. 


The Automobile Products of India Limited (respondent No. 2), who were 
carrying on business as assemblers of motor vehicles were unable to satisfy the 
Government of India of their manufacturing programme and they were, there- 
fore, not given licenses for the import of knocked down assemblies. This con- 
siderably affected the work in their factory and as a result on October 23, 1953, 
respondent No. 2 put up two notices of lay-off, one in respect of the hourly rated 
and the other in respect of the monthly rated workmen. One of these notices 
was in the following terms :— 

“Due to circumstances which have caused closure of the Factory and the resultant 

lack of work in the Office, the Management regrets that it will be necessary to lay-off 
the following monthly paid workmen and one month’s notice of that intention is hereby 
given. 
During the period of lay-off the Management will honour the agreement made by 
employees and workers’ representatives at the Labour Consultative Council and pay half 
Basic Pay and half Dearness Allowance to all workmen affected provided one year’s 
service has been completed subject to a maximum period of 45 days at half Basic Pay 
and half Dearness Allowance.” 

On October 29, 1953, respondent No. 2 put up another notice which ran as 
follows :— 

“Further to the Notice of the 23rd October 1953, the Management has agreed to amend 
the date of closure to read “the close of business on the 31st October 1953” in all cases 
where the closure previously notified was before that date. This has been done in order 
that all Hourly-Paid Employees may enjoy a full month’s salary for October 1953.” 

Respondent No. 2, thereafter, commenced laying off their workmen from 
different dates and paid them lay-off compensation for 45 days at fifty per cent. 
of their basic pay and allowances. Respondent No. 2 then filed an application 
before the Labour Appellate Tribunal for permission to retrench some workmen, 
including Mervin Albert Veiyra (petitioner), who had been laid off The Tri- 
bunal granted permissign to retrench the workmen on condition that respondent 
No. 2 paid them fifty për cent of the wages for the entire period of the lay-off. On 
appeal by respondent No. 2, the Supreme Court held that all that the Tribunal 
was entitled to do was either to grant or refuse permission to retrench and that 


*Deotded, December 7, 1945. Special Civil Application No. 1953 of 1958. 
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it had no jurisdiction to impose any conditions as a pre-requisite for granting 
the permission, and the application was remanded with a direction that it 
should be dealt with according to law. On remand the Tribunal gave permis- 
sion to respondent No. 2 to retrench their workmen. 

The petitioner and others filed the present application before C. P. Fernandes 
(respondent No. 1), the Authority under the Payment of Wages Act, claiming 


full wages for the period of the lay-off. Respondent No. 1 dismissed the appli- 
cation, observing as follows :— 


“Shri Buch contends that under the law of master and servant the master has no 
right to lay-off his servant, and that this is the contract by which the master is bound, 
and that the right referred to in the proviso to s. 25(J) may be one arising out of a written 
or oral contract or flowing from the relationship of master and servant, It is not possible 
to put upon the word ‘contract’ in s. 25(J) the interpretation which Shri Buch wants me 
to do, viz. to interprete it as a right flowing from the relationship of master and servant. 
Shri Setlur relies on s. 25(J)(2) of the Industrial Disputes Amendment Act which runs 
as follows:— e 

‘For the removal of doubts, it is hereby declared that nothing contained in this 

Chapter shall be deemed to affect the provisions of any other law for the time being in 
force in any State in so far as the law provides for the settlement of industrial disputes, 
but the rights and liabilities of employers and workmen, in so far as they relate to lay-. 
off and retrenchment, shall be determined in accordance with the provisions of this 
Chapter.’ 
This sub-section clearly shows that the rights and liabilities of employers and workmen 
in so far as they relate to lay-off and retrenchment shall be determined in accordance 
with the provisions of Chapter V-A. Shri Setlur also relies on s. 25(B) (a) of the Industrial 
Disputes Amendment Act, 1953, which runs as follows:— 

‘He has been laid-off under an agreement or as permitted by standing orders made 
under the Industrial Employment (Standing Orders) Act, 1946 (XX of 1946), or under 
this Act or under any other law applicable to the Industrial establishment, the largest 
number of days during which he has been so laid-off being taken into account for the 
purposes of this clause.’ 

This will also show that Chapter V-A gives the employer the right to lay-off his 
servant on payment of the lay-off compensation provided by the Act. If Shri Buch’s 
argument that the provisions regarding lay-off in Chapter V-A are applicable only in 
cases where the master has by contract or statute the right to lay-off his servant ig 
accepted, it would render the provisions of Chapter V-~A almost nugatory. In (1955) 
1 LLJ. 156 (Hyderabad (Deccan) Spinning & Weaving Mills Ltd. and their workmen) 
it has been held by the Labour Appellate Tribunal that, even though the relevant standing 
order of the Company did not authorize lay-off for an indefinite period on account of accu~ 
mulation of stocks or shortage of liquid funds, the definition of ‘lay-off’ in s. 2(kkk) of the 
Act covers such & case also. It is not disputed that the lay-off was due to the the short- 
age of raw materials, viz. shortage of completely knocked down assemblies of motor 
vehicles which was the result of the policy of the Government of India of encouraging 
the manufacture of motor vehicles in India. I hold that the Industrial Disputes Amend- 
ment Act, 1953, gave the company the right to lay-off its workmen.” 

The petitioner applied to the High Court under art. 227 of the Constitution of 
India to set aside the order of respondent No. 1. 

The application was heard. 


D. H. Buch, for the petitioner. 
N. A. Palkiwala, instructed by Crawford Bayley & Co., for opponent No. 2. 


Cuacia C.J. The petitioner is one of the employees of respondent No. 2 
company, who, along with several others, were served with a notice on October 
23, 1953, by which the respondent No, 2 company intimpted to them that they 
proposed to lay-off these employees owing to certain culties which might 
result in the stoppage of work. On October 24, 1953, an Ordinance was pro- 
mulgated which provided for compensation for lay-off and compensation for 
retrenchment. The provisions of this Ordinance were ultimately incorporated 
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in the Industrial Disputes Act, 1947, as Chap., VA. Some of these employees 
were reinstated. With regard to the rest, including the petitioner, a notice 
of termination of service was served upon them on September 28, 1954. Res- 
pondent No. 2 company then approached the Labour Appellate Tribunal, before 
which certain disputes between respondent No, 2 company and its employees 
were pending, for permission to discharge these employees. The Labour Appel- 
late Tribunal granted the permission with certain conditions. Respondent No. 
2 company appealed to the Supreme Court and in January 1955 the Supreme 
Court decided that in granting permission no conditions could be attached by 
the Labour Appellate Tribunal and it remanded the matter to the Labour 
Appellate Tribunal to dispose of the application of the company on merits. 
The Labour Appellate Tribunal ultimately gave permission and on April 24, 
1955, the employees including the petitioner were discharged. The present 
application was filed by the petitioner and others, out of which this Special 
Civil Application arises, before the Payment of Wages Authority claiming full 
wages for the period November 1, 1953, to October 31, 1954. It may be stated 
that responent No, 2 company has paid to its employees compensation for lay- 
off according to the provisions of the Act and also retrenchment compensation. 
But the contention of the petitioner before the Authority was that he was 
entitled to full wages from November 1, 1953, to October 31, 1954. This conten- 
tion was rejected by the Authority and the petitioner has now come before us 
on this application. 

What has been urged by Mr. Buch before us is that an employer has no right’ 
to lay-off his workmen under the provisions of the Industrial Disputes Act. 
According to him, the Act merely provides for compensation for workmen laid- 
off. The Act does not confer any right upon the employer to lay-off an employee. 
Such a right must be conferred upon the employer by contract of service between 
him and the employee. If such a contract does not confer a right, that right 
cannot arise out of the provisions of the Act. It is pointed out that in this case 
the contract between the employer and the employee does not confer any such 
right upon the employer. The contract permits the employer to determine 
the service of the employee summarily without notice and the employee can 
determine his employment at the end of any day by notice in writing given by 
him to the company. It is clear that under the common law an employer could 
terminate the services of an employee at any time even though his business or 
his industry may only be temporarily stopped and there was every prospect 
of resumption of that business or industry. There was no obligation upon the 
employer temporarily to suspend the services of his employee and reinstate 
him when his business or industry was resumed. He was perfectly free to 
dismiss him and to employ new men when the business or industry was resumed. 
Nor did the common law impose any obligation upon the employer to give any 
compensation to an employee if his services were retrenched. The expression 
used by Mr. Buch on which he has based the whole of his argument that the 
employer does not possess the right to lay-off an employee under the provisions 
of the Industrial Disputes Act is not a very appropriate expression. Far from 
laying-off an employee being a right, in our opinion it is really an obligation. 
The common law right of the employer to which we have just referred is cur- 
tailed and limited if he is bound to lay-off his employee under certain cireum- ` 
stances. Instead of being free to dispense with his services, if there is a tem- 
porary break down and the conditions laid down in the Act prevail, he cannot 
put an end to the contract between himself and his employee, but all that he 
can do is to suspend the contract for the time being and the employee is entitled 
to resume his services and to receive full wages as soon as that temporary stop- 
page has come to an end. From the point of view of the employee the import- 
ance of not being dismissed but merely being laid-off can be understood and 
appreciated. He mayor may not find new work if his services are dispensed 
with. Even when he finds new work, the number of years that he has already 
put in service with his old employer would be thrown away and whatever bene- 
fits might have accrued to him by continuity of service would also be lost to him. 
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Therefore, in our opinion, and we shall presently point out the scheme of the 
Act, what the Legislature did by Chap. VA was to impose a certain obligation 
upon the employer and confer a certain right upon the employee. The obliga- 
tion was that if the conditions referred to in the definition of ‘‘lay-off’’ exist, 
the employer was bound to continue the services of the employee, but was not 
bound to pay him full wages but compensation provided in the Act. The 
employer was also entitled to retrench the services of his employee, but that 
also he could only do provided he paid retrenchment compensation. Therefore, 
two options were open to the employer. Under given circumstances he could 
either lay-off his employee, pay him lay-off compensation, and when the crisis 
passed and the emergency ceased to exist, he had to reinstate him or rather he 
had to-give him his full wages as an employee, the suspension of the contract 
having come to an end, or he could dismiss him, but unless the dismissal was 
for misconduct or for certain other reasons mentioned in the Act, he had to 
give him retrenchment compensation. Therefore, Chap. VA constituted a 
serious encroachment upon the employer’s rights under the common law, and 
it is entirely erroneous to look upon the provisions of Chap. VA as conferring 
rights upon the employer which he did not possess under the common law. 
Therefore, when it is sought to be argued that unless the employer has the 
right to lay-off an employee under the contract between him and his employee, 
he cannot claim that right by reason of the provisions of the Act, there is a 
complete misapprehension both as to the true effect of Chap. VA and the object 
that the Legislature had in enacting this Chapter. The whole of industrial law 
in India today constitutes an inroad upon the common law rights of the employer. 
We no longer live in the age when the rights of workers were regulated by the 
contract between the employee and the employer. Whatever the provisions of 
the contract might be, the industrial law interferes with those provisions in 
the interest of labour, and it is futile to suggest today that the Legislature en- 
acted Chap. VA in order to confer rights upon the employers and not upon the 
employees. It is with this background that we must approach the provisions 
of the Industrial Disputes Act to see whether the contentions put forward by 
Mr. Buch are justified. 

We had occasion recently in Ref. under s. 81, Emp. State Ins. Act’ to consider 
the scheme of this Act when we were considering whether compensation for lay- 
off constituted wages. The definition of ‘‘lay-off’’ which is given in s. 2 (kkk) 
makes it clear that it must result from the failure, refusal or inability of an 
employer on account of shortage of coal, power or raw materials or the accumu- 
lation of stocks or the break down of machinery or for any other reason to give 
employment to a workman whose name is borne on the muster rolls of the indus- 
trial establishment and who has not been retrenched. Section 25C deals with 
right of workmen laid-off for compensation, and what is emphasised by Mr. Buch 
is that this section merely confers upon the workmen a right to receive compen- 
sation when they are laid-off; but there is nothing in this section which provides 
for the right of the employer to lay-off a workman. When we look at this section, 
the first part provides: 

“Whenever a workman . . . whose name is borne on the muster rolls of an indus- 
trial establishment and who has completed not less than one year of continuous service 
under an employer is laid-off’, 
and then the second part deals with the compensation to be paid to him. There- 
fore, this section would only apply provided the conditions of lay-off mentioned 
in the definition exist and the lay-off is in accordance with the conditions and 
the definition contained in the Act. In our opinion, implicit in this first part 
of s. 25C is the obligation of the employer to lay-off his employee and not to 
dismiss him or discharge him as he would be entitled to under the common 
law or under the contract between him and his employee. It is true that the 
Legislature has not used clear and explicit words confeying power upon the 
employer to lay-off his employee, but looking to the whole scheme of Chap. VA, 
that power or that obligation is implicit in the provisions of that Chapter. 


1 (1955) 58 Bom, L. R. 329. 
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Then, when we look at s. 25B, it defines one year of continuous service, and in 
the explanation to that section there is a clear indication that the Act itself 
permits an employer to lay-off an employee, and the explanation is: 

“In computing the number of days on which a workman has actually worked in an 
industry, the days on which— 

(a) he has been laid-off under an agreement or as permitted by standing orders made 

under the Industrial Employment (Standing Orders) Act, 1946 (XX of 1946), or under 
this Act or under any other law applicable to the industrial establishment, the largest 
number of days during which he has been go laid-off being taken into account for the 
purposes of this clause.” 
Therefore, the explanation clearly indicates that a workman could be laid-off 
under the provisions of the Industrial Disputes Act although there may be no 
provision to that effect under any agreement or even under any standing orders. 
Then s. 25J(2) provides: ~ 

“For the removal of doubts, it is hereby declared that nothing contained in this 
Chapter shal be deemed to affect the provisions of any other law for the time being in 
force in any State in so far as that law provides for the settlement of industrial disputes, 
but the rights and liabilities of employers and workmen in so far as they relate to lay-off 
and retrenchment shall be determined in accordance with the provisions of this Chapter.” 
Therefore, this Chapter determines not merely the right of the workmen to 
receive compensation and the liability of the employer to pay compensation, 
but also the wider rights and liabilities with regard to the lay-off itself. 

It is urged by Mr. Buch that in this case we have neither a contract which 
entitles the employer to lay-off nor are any standing orders framed which would 
be determinative of the rights of the employer and the employee which permit 
such a lay-off, and therefore the employer is claiming something to which he 
is not entitled under the contract or under the standing orders, and to the 
extent that this claim of the employer may be allowed it would derogate from 
the rights of the employees and such derogation is not permissible under the 
proviso to s. 25J. That proviso is to the effect that nothing contained in this 
Act shall have effect to derogate from any right which a workman has under 
the Minimum Wages Act, 1948, or any notification or order issued thereunder 
or any award for the time being in operation or any contract with the employer. 
It is difficult to understand the contention that the employee in this case had 
any right under his contract with the employer which has been derogated from’ 
by permitting the employer to lay-off an employee and to give him Jay-off com- 
pensation. As we have already pointed out, the contract in question does not 
deal with lay-off at all. The employee as a matter of fact under the contract had 
no right whatsoever for the period during which the business or industry was 
suspended, he was liable to be dismissed summarily, and therefore if anything 
the obligation cast upon the employer under Chap. VA, far from derogating from 
any right of the employee, conferred a new right upon him during the time 
when the circumstances mentioned in the definition of ‘‘lay-off’’ continued to 
exist. 

Mr. Buch has emphasised the fact that the result of the lay-off in this case 
has been that the employee has had to go without his full wages for a period 
of one year, that the employer was in the happy position of not paying him full 
wages, not making up his mind whether he should retrench him or not and 
pay him retrenchment compensation, and the employee was unable to decide 
whether he should join another service and thereby lose the benefit of the con- 
tinuity which the service with respondent No. 2 company gave him. We would 
be very reluctant to construe any provision of the Industrial Disputes Act in a 
manner which would prejudice the rights of workmen. We realise the hard- 
ship caused to workmen as in this case where for a whole year they were paid no 
wages at all and ultifately they were given a small pittance of their wages in 
the form of lay-off compensation. Therefore, it is desirable to make clear what 
rights the workmen have under the provisions of this Act. It is always open 
to the workmen to challenge before the appropriate authority that the condi- 
tions necessary before it could be said that there can be a lay-off in law do not 
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exist, and they could equally insist that instead of being laid-off they should 
be retrenched and retrenchment compensation paid to them. Of course, it is 
not necessary to emphasise the fact that apart from this it is always open to 
the employee to terminate his services with the employer and to seek fresh em- 
ployment. But naturally an employee would like to continue in the service 
of his old employer and it is precisely because of this that the Legislature has 
provided for a sort of interregnum during which the contract of service is merely 
suspended but has not come to an end. It is not open to the employer under 
the cloak of the provision with regard to lay-off to keep his employees in a state 
of suspended animation, not make up his mind whether the industry or business 
would ultimately continue or there would be a permanent stoppage, and thereby 
deprive his employees of full wages. The very essence of a lay-off is that it is 
a temporary stoppage. It is equally the essence of lay-off that within a reason- 
able period of time the employer expects that the business or industry would 
continue and his employees who have been laid-off will be restored to their full 
rights as employees. We agree with Mr. Buch that it is not open to the employer, 
although he knows that the conditions are not such that it is possible to resume 
the work or the business, just to postpone coming to a conclusion and just to 
put off the evil day by continuing with the lay-off and not retrench the work- 
men who have been laid-off and whose services- would no longer be required. 
Therefore, it is clear that the Act does not compel the workmen to continue in 
the state of affairs where the contract between them and their employer is 
merely suspended and where they get no wages. But what Mr. Buch relies upon 
and which contention was not accepted by the Authority and which we are 
also compelled to reject, is that a lay-off is only permissible so long as it is 
for a fixed period of time and does not extend beyond what he says a month 
or two. 


Now, in the definition of lay-off there is no indication whatever that it should 
continue for a particular period of time. Mr. Buch says that not only should 
it be temporary but it should be definite also and he says that in this case the 
lay-off is not legal because it was for an indefinite period and as a matter of 
fact it lasted for a whole year. Whether a lay-off at any particular time is 
proper and legal must depend upon the circumstances of each case. The law 
does not lay down any definite period, as indeed it could not, and therefore there 
~is no principle of law involved in the contention that in this particular case the 
lay-off was illegal or improper. The petitioner never contended before the 
Authority that the lay-off was not bona fide or that it was used as a cloak to 
enable the employer not to pay full wages, and the Authority has found as a 
fact that there was a continuous lack of raw materials which did not enable 
the employer to give work to the employee. Mr. Buch has been compelled to 
admit that a lay-off for a short period may be beneficial to the workmen, but 
if it extends beyond the short period, then it would lead to serious consequences. 
Once it is conceded that the lay-off is beneficial even for a short period, it takes 
away completely the ground from under the feet of Mr. Buch when he argues 
that lay-off is a right conferred upon the employer. How short the lay-off must 
be in any particular case and at what point of time the lay-off ceases to be 
proper and legal and becomes improper and illegal must depend upon the facts 
of each case and cannot possibly be postulated as a proposition of law. As we 
said before, it is always open to the employee at any particular point of time 
to contend that the lay-off is no longer legal, no longer satisfles the conditions 
of the definition, and that they are entitled to be retrenched and paid retrench- 
ment compensation. But to argue, as Mr. Buch has argued, that the lay-off 
in this case was initially illegal because in the notice of lay-off no definite period 
was fixed is a contention which is clearly untenable looking both to the language 
of the definition and the scheme of Chap. VA. As we saldpefore, We agree with 
Mr. Buch that a lay-off in its very nature must be temporary. It is not sug- 
gested in this case that the lay-off was not temporary. We also agree with him 
that in order that the lay-off should be legal it must satisfy the conditions laid 
down in the definition. It is not suggested in this case that those conditions 
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were not satisfied. But where we disagree with Mr. Buch is that the law docs 
not require that the lay-off must be for a definite period, nor does the law 
require that it must be for a specific period. In this connection reliance was 
placed on the provision with regard to compensation and it was pointed out 
that while the compensation provided was 50 per cent. of the total of the basic 
wages and dearness allowance, there was proviso (a) to this provision which 
laid down that the compensation payable to a workman during any period of 
twelve months shall not be for more than forty-five days except in the case speci- 
fied in el. (b), and cl. (b) deals with broken periods, and where a workman has 
been paid compensation for forty-five days and during the same period of twelve 
months he is again laid-off for further continuous periods of more than one 
week at a time, he shall, unless there is any agreement to the contrary between 
him and the employer, be paid for all the days during such subsequent periods 
of lay-off compensation at the rate specified in this section. It is therefore point- 
ed out that if there is an unbroken period, the workman would only be entitled 
to forty-five days in the whole year, whereas if there were broken periods, he 
would be @titled to much more. In this case there was a lay-off for a whole 
year and the workmen are only entitled to compensation under proviso (a) to 
s. 25C. It is therefore urged by Mr. Buch and with considerable force that it 
could not have been the intention of the Legislature that when the workmen 
were earning no wages for a whole year, they should only receive compensation 
for forty-five days, but if they had been working from time to time and if there 
were broken periods of lay-off, they would have earned much more, and from 
this it is suggested that the Legislature intended that a continuous period of 
lay-off should not be very long, certainly not one year as in this case. It may 
be that the Legislature might have taken the view that normally lay-off would 
not be for a very long period and it may be pointed out that it is possible for 
the interest of the workmen to be protected by standing orders which may pro- 
vide that a lay-off should not be for a longer period than specified in the rele- 
vant standing order, and we understand that when standing orders are framed 
they do provide for periods of lay-off. But from this possible lacuna in s. 25C 
we cannot possibly infer that the Legislature has provided a time limit for a 
lay-off and has provided that when the time limit expires, the lay-off becomes 
illegal. If that was the intention of the Legislature, it should have been pro- 
vided either in the definition of lay-off or by some specific provision in the Act 
itself. In the absence of any such provision we cannot accede to Mr. Buch’s 
contention that a lay-off which exceeds any particular period is necessarily illegal 
and contrary to law. 

A further point raised by Mr. Buch was that on a true construction of s. 25C 
he would be entitled to much more compensation for lay-off than has been award- 
ed to him. We have already held that compensation for lay-off is not wages and 
from our decision it must follow that the Authority for Payment of Wages 
would have no jurisdiction to grant any claim made by a worker with regard 
to compensation for lay-off. It is therefore unnecessary for us to consider the 
contention put forward by Mr. Buch. It will be open to him to put forward 
that contention before the appropriate authority which would have the jurisdic- 
tion to grant him compensation for lay-off. As this is an application against 
the order of the Payment of Wages Authority, we are only concerned with his 
order, and as he has no jurisdiction to award compensation for lay-off, it is un- 
necessary for us to pronounce on what the rights of the petitioner are under 
s. 250. 

The result, therefore, is that the petition fails and must be dismissed. No 
order as to costs. 

Petition dismissed, 
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Before Mr. Justice Bavdekar. 
MIS. L. N. GADODIA & SONS LTD. v. THE STATE.” 


Bombay Municipal Corporation Act (Bom. III of 1888), Secs. 381 (1) (i) (d), (ii); 3(z)t— 
Premises becoming nuisance because of use to which they are put—Whether action 
can be taken for abating nuisance in regard to such premises—Premises containing 
cloth bales and thread bobbin bores—Commissioner coming to conclusion that pre- 
mises nuisance because of such storage increasing risk of flre—Commissioner whether 
entitled to take action for abatement of nuisance under s. 381(1) (ii). 


The Bombay Municipal Corporation Act does not say anything about why or in 
what manner the premises should be likely to cause danger or become dangerous to 
life or injurious to property before the Commissioner could opine that they were 
a nuisance; whether this should be on account of the state in which they are, or on 
account of the use to which they are put. Therefore where the Commissgoner comes 
to the conclusion that certain premises have become a nuisance because of the storage 
of cloth bales and thread bobbin boxes there, which increase the risk of fire, he is 
entitled to take action for abatement of the nuisance under s. 381(1) (ii) of the Act. 

The Queen v. Parlby,' explained and distinguished. 


Messrs. L. N. Gadodia & Sons Ltd. (accused), a company carrying on business 
in cloth and yarn, owned some godowns which were constructed on some 
land situated in Zaoba’s Oart in the Bombay city. The accused stored cloth 
bales in these godowns. On October 27, 1953, the Assistant Health Offcer ‘C? and 
‘D’ wards, by a notice, issued under g. 381 (1) (ii) of the Bombay Municipal 
Corporation Act, called upon the aceused to remove the bales and cotton yarn 
from the godowns on the ground that storing of cloth bales caused a nuisance. 
The accused failed to comply with the terms of the notice and was thereupon 
prosecuted for an offence under s. 381(1)(i)(d) of the Act. The trying 
Magistrate convicted the accused under s. 381(1)(%)(d) and sentenced it to pay 
a fine of Rs. 30, observing, in his judgment, as follows :— 

“It has been argued by Mr. Tilak that the premises are not a nuisance. It is some- 
thing else which is considered to be ‘nuisance’ and that is the storage of cloth bales. 
Cloth bales themselves according to Mr. Tilak, and which argument I accept, are not 
inflammable articles. The Municipal Commissioner has formed his opinion not merely 
because cloth bales are stored in the premises. Cloth bales are stored in many godowns. 
It is because the cloth bales are stored in the premises which are situated at such a place 
that in case of fire the place would be a nuisance as defined in s. 3(z) of the Bombay 
Municipal Corporation Act, that notice was given if a certain premises are or are likely 
to be dangerous to human life or property, then the premises would be considered to be 
a ‘nuisance’ under s. 3(z).” 


“Decided, December 18, 1955. Criminal the owner, lessee and ocoupier of the land, 


Revision Application No. 1201 of 1955, from 

the conviction and sentence passed by M. J. 

Gordhandas, Presidency Magistrate, 19th Court, 
lanade, Bombay. 

Pee relevant sections run thus :— 

381. Filling in of pools, etc., which are a 
nutsance.—(1) (ï) For the purposes of this 
section, a nuisance shall include.— 

(d) any premises or any part of any pre- 
mises ocoupied, or unoccupied, or under 
construction, reconstruction or demolition; 
whioh in the opinion of the Commissioner is, 
or is likely to beoome a breeding place of 
mosquitoes or which is, in any other respect, 
a nuisance as defined in clause (z) of section 3. 

(3t) The Commissioner may, by notice in 
writing, require the person by whose act, 
default or sufferance, a nuisance arises, 
exists or continues, or is likely to arise, 


building or premices on which the nuisance 
arises, exists, or continues or is likely to arise 
or any one or More of such porson, owner, 
lessee and occupier, to remove, discontinue 
or abate the nuisance by taking such measures 
and by executing such work in such manner 
and within such period of time as the Commis- 
sioner shall prescribe in such notice. 

3. Definitions of terms.—In this Aot unless 
there be something repugnant in the subject 
or context,—-:- 

(z) “nuisance” includes any act, omission, 
ing whioh causes or is likely to 
cause injury, anger, annoyance or offence to 
the sense of sight, na or hearing, or which 
is or may be dange to life or injurious to 
health or property. 

1 (1889) 22 Q. B. D. 520. 
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The accused applied in revision to the High Court. 
The application was heard. 


D. D. Tilak for the applicant-accused. 
H. M. Chokst, Government Pleader, for the State. 


BAVDEKAR J. This is an application for revision arising from the conviction 
of the applicant recorded under s. 381(1)(i)(d@) of the Bombay Municipal 
Corporation Act and the sentence of fine of Rs. 30 passed upon him by the 
learned Presidency Magistrate, 19th Court, Esplanade, Bombay. 

The applicant in this case is a company and owns godowns standing on some 
land in 4aoba’s oart. The applicant stores cloth bales in them. It appears 
from the record that the Commissioner issued a notice purporting to be under 
e. 381(1)(#) of the Bombay Municipal Corporation Act calling upon it to 
abate what he considered the nuisance caused by storing the cloth bales and 
thread bobbin boxes in the godowns by removing them from the godowns. The 
applicant fajled to comply with the terms of this notice and was thereupon pro- 
secuted for the offence under s. 381 of the‘ Bombay Municipal Corporation Act. 

The defence of the applicant was that enough precautions were taken to see 
that there was no fire and the godowns were only opened for the purpose of 
taking and giving delivery of cloth bales. The prosecution alleged that in 
case of a fire happening in the neighbourhood, the risk of the fire spreading 
was enhanced because of the storage of the cloth bales and the thread bobbin 
boxes as fire engines could not operate in the land in which the godowns were 
situated. It was the applicant’s case that it was not true that the risk of fire 
was enhanced because the fire engines could not operate in the land in which 
the godowns were situated. 

The learned trial Magistrate treated this case under s. 381(1)(+)(d), and 
coming to the conclusion that the notice was good has convicted the applicant. 
It has come in revision. 

Now, the Chief Officer of the Fire Brigade was examined in this case, and 
he gave evidence which was accepted by the learned trial Magistrate that the 
premises were so situated that if there was a fire, fire engines would not be able 
to operate properly. It is obvious, therefore, that if in any such premises cloth 
bales are stored, the risk of fire spreading is increased. But in any case the 
Assistant Health Officer who exercises the powers of the Commissioner appears 
to have issued the notice in this case under s. 381(1) (n) of the Act. Clause 
(d) of s. 381(2) makes 

“any premises.... which in the opinion of the Commissioner js.... in any other 
respect, a nuisance as defined in clause (z) of section 3.” 
a nuisance for the purpose of the section. The premises are to be deemed, 
: therefore, to be a nuisance for the purpose of the section if the Commissioner 
holds the opinion that they are a nuisance as defined ins. 3 el. (g). 

Then we come to the definition in s. 3, el. (z). That section define ‘‘nuisance’’ 
as any place which may be dangerous to life or injurious to property. Now, 
the Assistant Health Officer, who passed in this case the order, deposed that 
he had got before him the report of the Fire Brigade Division. That report 
stated that inasmuch as the lane was narrow the fire engine could not operate 
properly there ‘‘due to huge stocks of paper, wooden packing cases, cloth-bales 
ete.” and there was a serious fire risk created in the narrow lane. It was upon 
this report that the Assistant Health Officer, who said that it was before him, 
issued a notice that the storing of the cloth bales and thread bobbin boxes there 
` ereated a nuisance and called upon the applicant to abate the nuisance under 
the provisions of s. 381(1) (#1). Now, it is obvious that inasmuch as there was 
a report before the Assistant Health Officer that the storing of cloth bales 
among others in a gown in this narrow lane created a serious risk of the 
spread of fire, he could reasonably come to the conclusion that the premises were 


a nuisance, 
Tt is said however that what amounted to a nuisance in this case was not the 
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premises themselves, but the fact that the applicant was storing cloth bales 
there. It is contended that though the storing of the cloth baleg and thread 
bobbin boxes increased the risk of fire, that did not render the premises a 
nuisance; nor hag the Commissioner so found them. What he found was that 
the premises became a nuisance because of the use to which they were put. 
Reliance is placed upon a passage in Halsbury that where action is to be taken 
for abating a nuisance in regard to a premises, the premises must be a nuisance 
because of the condition in which they are. Where the premises become a 
nuisance because of the use to which they are put, then the premises cannet be 
called a nuisance. It has got to be remembered, however, that this passage in 
Halsbury is based upon the case of The Queen v. Parlby,’ in which Wills, J. 
pointed out that the effect of the English Act was that the premises had to be 
in such a state as to be prejudicial to health or a nuisance. But that is because 
the English Act defined ‘nuisance’ in that manner. Clause (1) of s. 91 of the 
Public Health Act, 1875, provided that for the purposes of that Act any pre- 
mises in such a state as to be a nuisance or injurious to health shall be deemed 
to be nuisance liable to be dealt with summarily in the manner *rovided by 
the Act. This precluded the inclusion in the definition of ‘nuisance’ given by 
s. 91 of the Public Health Act, 1875, those premises which were a nuisance 
not because of the state or condition in which they were but because of the use 
to which they were put. The learned Judge also pointed out that if the inten- 
tion was to include in the definition premises which were a nuisance not because 
of the state in which they were but because of the use to which they were put, 
els. 4 and 5 of s. 91 of the Public Health Act, 1875, would be redundant. 
Clauses 4 and 5 of s. 91 read as under: 

“91. For the purposes of this Act, ... 

4. Any accumulation or deposit which is a nuisance or injurious to health: 

5. Any house or part of a house so overcrowded as to be dangerous or injurious to 
the health of the inmates, whether or not members of the same family: ... 

shall be deemed to be nuisances Hable to be dealt with summarily in manner provided 
by this Act:...” ; i 
Now, the definition which we have got in the Indian Act does not use the words 
‘“‘the stato”’, and under that definition the premises which are in the opinion 
of the Commissioner a nuisance under s. 3(2) of the Act are to be deemed to be 
a nuisance. If we go to the definition in s. 3(g), what this reduces itself to is 
that where in the opinion of the Commissioner any premises are likely to cause 
danger or annoyance or may become dangerous to life or injurious to property, 
then the premises are a nuisance. The Act does not say anything about why 
or in what manner the premises should be likely to cause danger or become 
dangerous to life or injurious to property before the Commissioner could opine 
that they were a nuisance; whether this should be on account of the state in 
which they are, or on account of the use to which they are put. It is obvious : 
therefore that if the Commissioner comes to the conclusion that the premises 
had become a nuisance because of the storage of articles there which increased 
the risk of fire, then he was entitled to take action for abatement of the nuisance 
under s. 381(12) (44) of the Bombay Municipal Corporation Act. The notice 
which was issued by the Commissioner was consequently perfectly valid. The 
applicant admittedly failed to comply with it. He was therefore properly 
eonvicted. 

Rule will therefore be discharged. 

I am asked to give the applicant time for removing the cloth bales from the 
premises; but inasmuch as the learned Government Pleader says that no action 
will be taken if the applicant removed the bales within a period of two months 
from the date of this order, no further action is necessary. 


Conviction & sentences configned : Rule discharged. 


t 1 ~ - _ 


1 (1889) 22 Q.B.D. 520. 
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APPELLATE CIVIL. 


Before Mr. Justice Gajendragadkar. 
SAKHUBAI KHANDOBA KACHARE v. LAXMIBAI PATILBUVA 
MATHEPHOD.* 


Bombay Agricultural Debtors Relief Act (Bom. XXVIII of 1947), Secs. 24(2),¢ 2(5)— 
Transaction between agricultural labourer and creditor admittedly and in form a 
mortgage—Whether agricultural labourer can invoke s. 24(2) for adjustment of his 
debt—Construction. 


section 24(2) of the Bombay Agricultural Debtors Relief Act, 1947, can be invoked 
by an agricultural labourer for the adjustment of his debt when the transaction 
between him and his creditor is admittedly, and even in form, one of mortgage. 

Section 24(2) of the Act must be liberally construed and the higher right given to 
the agricultural labourer to establish the real nature of the transaction between him 
and his creditor should be deemed to include the lesser and the lower right of claim- 
ing the Adjustment of his debts when the transaction between him and his creditor 
has not even taken the form of an ostensible sale-deed, but is in form and in substance 
a mortgage-deed. An agricultural labourer, in such a case, should be regarded as a 
debtor as soon as it is shown to the satisfaction of the Court that the debt whose 
adjustment he seeks to obtain is even in form a debt and needs no adjudication in 
Court. The right claimed by an agricultural labourer in such a case is obviously of 
the same kind as the right conferred upon an agricultural labourer in respect of 
ostensible sale-deeds and compared to the latter right it is a lesser and a smaller 
right and must be deemed to be included within the meaning of s. 24(2). 

Pratapsang Ramsang v. Jibhai Himat' and Tukaram Bhau Sathe v. Narsu Mahadu 
Nanaware,’ referred to. 


One Sakhubai and others (petitioners) applied for adjustment of their debts 
under s. 4 of the Bombay Agricultural Debtors Relief Act, 1947, on the footing 
that they had executed two mortgages in favour of Laxmibai and another 
(opponents) for’ Rs. 200 and Rs. 125 respectively and that they had repaid 
Rs. 165. Subsequently the petitioners sought leave to convert their petition 
into one under s. 24(2) of the Act. The trial judge allowed the original appli- 
cation to be converted into one under s. 24(2) and held that the petitioners 
as agricultural labours were entitled to the adjustment of their debts under 
s. 24(2). On taking accounts the trial Judge came to the conclusion that 
Rs. 206-8-0 were due from the petitioners to the opponents and an award was 
passed accordingly. On appeal by the opponents, the appellate Judge dismissed 
the application for adjustment of debts made by the petitioner, observing in his 
judgment, as follows :— 

“The very wording of cl. (2) of s. 24 makes it plain that the transfer contemvlated in 
that section is a transfer which, on the face of it, does not purport to be in the nature of 
a mortgage. Mr. Parkhi, appearing on behalf of the respondents, sought to place emphasis 
on the words ‘any transfer,’ but they evidently refer to a transfer other than one which 
is not a mortgage on the face of it. If a mortgage were to be included in the words ‘any 


*Decided, December 19, 1955. Civil Revision 
Application No. 1344 of 1954, from the decision 
of D. G. Gatue, Seoond Extra Assistant Judge, 
Poona, in B.A.D.R. Appeal No. 283 of 1952, 
reversing the decree passed by, M. Y. Gupte, 
Jt. Civil Judge, Junior Division, Poona, in D. A. 
Caso No. 214 of 1947. 

tThe relevant seotion runs thus: 

24 (2). Any agricultural labourer may make 
an application before the Ist August 1947 
to the Court that any transfer of land by him 
or any other person thro whom he inherited 
it was a transfer in the of a mortgage. 
On hearing the application, the Court shall, 
notwithstanding anything to the contrary 
contained in any law, custom, or contract, 


declare the transfer to be a mortgage, if it is’ 


satisiied that the circumstances connected 
with the transfer showed it to be in the nature 
of a mo When the Court makes any 
such declaration, the applicant shall, not~ 
withstanding anythi contained in the 
definition of “debtor” in sub-section (5) 
of section 2, be deemed to be a debtor for the 
s of this Act and the Court shall 
roceed as if an application under section 4 

d been made to it. 

1 (1951) Civil Revision Application No. 335 
of 1951, decided by Chagla C. J., on June 22, 
1951 (Unrep.) 

2 (1953) Civil Revision Application No. 
1663 of 1952, decided by Chagla O. J. on 
July 10, 1953 (Unrep.). 
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transfer,’ then there was no point in saying that the Court shall, notwithstanding anything 
to the contrary in any law, custom or contract, declare the transfer to be a mortgage. 
The very fact that a declaration is to be claimed and granted, notwithstanding any provi- 
sion of law, contract or custom to the contrary, indicates that the transfer contemplated 
in cl. (2) is a transfer which, on the face of it, does not purport to be a mortgage. There- 
fore, to the case of an admitted mortgage s. 24(2) can have no application whatever. When 
a debt is evidenced by a mortgage itself, it becomes a debt and an application for its 
adjustment has to be made under s. 4 of the BA.D.R. Act. The present application having 
been made under s. 24(2), was clearly incompetent and the debt due under the mortgages 
in this case could not be adjusted in such a proceeding.” 


The petitioners applied in revision to the High Court. 
The application was heard, 


Y. V. Chandrachud, for the petitioners. 
K. J. Abhyankar, for opponent No, 1. 


GAJENDRAGADKAR J. This revisional application raises a short question under 
s. 24, sub-s. (2), of the Bombay Agricultural Debtors Relief Act. The peti- 
tioners applied for adjustment of their debts under s. 4 of the Act. Their case 
was that they had executed two mortgages in favour of the opponents on Feb- 
ruary 7, 1935, and June 7, 1937, for Rs. 200 and Rs. 125 respectively. A repay- 
ment of Rs. 165- 7-0 had been alleged i in the petition and the adjustment of debts 
was claimed on that footing. Pending this application, the petitioners sought 
for leave to convert their petition into one under s. 24, sub-s. (2), of the Bom- 
bay Agricultural Debtors Relief Act. It is clear that they were unable to estab- 
lish their status as debtors within the meaning of s. 2, sub-s. (5), of the Act and 
they sought to rely upon their status as agricultural labourers. The learned 
trial Judge allowed the original application to be converted into one under s. 24, 
sub-s. (2), and held that the petitioners as agricultural labourers were entitled 
to the adjustment of their debts under the provisions of the said section. On 
taking accounts as required by the Act, the learned trial Judge came to the 
conclusion that Rs. 206-8-0 were due from the debtors to the creditors and so 
an award was passed to that extent. The creditors preferred an appeal and 
it was urged on their behalf that, since the transactions in question were admit- 
tedly mortgages, the petitioners, who claimed to be agricultural labourers, were 
not entitled to invoke the provisions of s. 24, sub-s. (7), of the Act. The lower 
appellate Court has upheld this plea and in the result the application for adjust- 
ment of debts made by the petitioners has been dismissed. It may be added 
that the lower appellate Court hag also considered the merits of the award and 
has come to the conclusion that, if the petitioners were entitled to claim adjust- 
ment, the amount due from them would be Rs. 192 and not Rs, 206-8-0 as found 
by the learned trial Judge. It is the dismissal of their application by the lower 
appellate Court that has given rise to the present revisional application, and so 
the only point which arises for decision is whether the provisions of s. 24, sub-s. 
(2), can be invoked by an agricultural labourer for the adjustment of his debt 
when the transaction between him and his creditor is admittedly, and even in 
form, one of mortgage. 

Section 24, sub-s. (2), affords a special facility to agricultural labourers to 
elaim adjustment of their debts, and in claiming the benefit of this sub-section 
Legislature has deliberately exempted agricultural labourers from proving their 
status as debtors within the meaning of s. 2, sub-s. (4). Section 2, sub-s. (8), 
requires that, before an applicant can be held to be a debtor, he must not only 
be indebted, but must hold land used for agricultural purposes as required by 
sub-cl. (ii) of s. 2(a) and must have cultivated an agricultural land as re- 
quired by sub-el. (ii) of s. 2(5) (a) of the Act. He has qso to prove that hig 
annual income from sources other than agricultural and “manual labour does 
not exceed 337% of his total annual income or does not exceed Rs. 500, which- 
ever is greater. Now, it is clear that, 1f a person who was an agriculturist and 
who owned lands has been reduced to the position of a landless labourer because 
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he has either transferred his lands by ostensible sale-deeds or has conveyed them 
by way of security for the debts borrowed by him, it would be impossible for 
him to satisfy the tests laid down by s. 2, sub-s. (5), of the Act. It is also equally 
clear that, if any class of agricultural debtors is entitled to the protection of 
the Act, it 18 these debtors who have become landless labourers as a result of 
their Indebtedness. That is why s. 24, sub-s. (2), provides that the debt due 
from an agricultural labourer who owns no land should be adjusted even though 
he may not be able to prove his status as a debtor as defined by s. 2, sub-s. (95). 
The last part of sub-s. (2) of s. 24 lays down that, when a declaration has 
been made in favour of an agricultural labourer as contemplated by the earlier 
part of the sub-section, the applicant shall, notwithstanding anything contained 
in the definition of ‘‘debtor’’ in sub-s. (5) of s. 2, be deemed to be a debtor for 
the purposes of the Act and the Court shall proceed to deal with his applica- 
tion as if it was an application made under s. 4. In other words, once 
the agricultural labourer obtains a declaration from the Court as mentioned 
by s. 24, sub-s. (2), he would be regarded as a debtor even though he may not 
satisfy the éests laid down by s. 2, sub-s. (5), and the application made by him 
under s. 24, sub-s. (2), would be dealt with as if it was an application made by 
a debtor under s. 4 of the Act. This position is quite clear. The difficulty, 
however, arises when one considers the first part of s. 24, sub-s. (2). The first 
part of that sub-section provides that any agricultural labourer may make an 
application before August 1, 1947, claiming that any transfer of land by him 
or any other person through whom he inherited it was a transfer in the nature 
of a mortgage. Then the sub-section adds that, on hearing the application, the 
Court shall, notwithstanding anything to the contrary contained in any law, 
custom, or contract, declare the transfer to be a mortgage, if it is satisfied that 
the circumstances connected with the transfer showed it to be in the nature 
of a mortgage. It would thus be seen that, if this part of the sub-section is 
literally construed, it can only apply to applications made by agricultural 
Jabourers where they have transferred their property by conveyances in the 
form of ostensible sale-deeds, though in substance and in truth the transactions 
evidenced by the said conveyances are in the nature of mortgages. In such a 
case, the usual tests recognised by judicial decisions are applied, material cir- 
cumstances attending the execution of the transaction are taken into account, 
and a declaration is granted in a proper case to the agricultural labourer that 
the transaction in question, though ostensibly a sale-deed, is in reality a mort- 
gage. The last part of this sub-section then provides that, once a declaration 
about the real nature of a transaction is thus made in favour of an agricultural 
Jabourer, he would be regarded as a debtor and his application would be dealt 
with under the provisions of the Act. 


It has been held by the lower appellate Court that the provisions of s. 24, sub- 
s. (2), can be Invoked by an agricultural labourer only where the transaction 
impugned is in form an ostensible sale-deed. The argument is that, unless the 
transaction impugned has taken the form of an ostensible sale-deed, the Court 
is not required to adjudicate upon the real nature of the transaction and with- 
out such an adjudication there would be no occasion or justification for making 
a declaration in favour of the agricultural labourer that the transaction is in 
reality a mortgage, and that it is only where such a declaration is made that 
the agricultural Jabourer can be regarded as a debtor under the last part of 
g- 24, sub-s. (2). This view postulates that the condition precedent for treating 
applications made under s. 24, sub-s. (2), as made under s. 4 and for conferring 
the status of a debtor on an agricultural labourer is that a declaration should 
have been made in favour of the said labourer by a Court of competent juris- 
diction that the impugned transaction is a mortgage and not a sale. It may 
be conceded that, oy a literal construction of s. 24, sub-s. (2), this inference 
may be regarded as Possible. But, on the other hand, this inference is so wholly 
and patently inconsistent with the object of s. 24, sub-s. (2), that it would be 
unreasonable to adopt such a mechanical and literal construction of this sub- 
section. The Bombay Agricultural Debtors Relief Act was passed because 
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Legislature thought it to be expedient to consolidate and amend the law for the 
relief of agricultural debtors in the province of Bombay, and, as I have already 
mentioned, in granting relief, to agricultural debtors highest priority was in- 
tended to be given to such debtors who had become landless labourers by reason 
of their indebtedness. If the view taken by the lower appellate Court was 
accepted, it would lead to this most anomalous result that, whereas an agricul- 
tural labourer can claim adjustment of his debts notwithstanding the fact that 
the transaction impugned is an ostensible sale, he would not be entitled to the 
same benefit where the transaction is admittedly and in form a mortgage. If 
the policy of the Act was to provide the benefit of adjustment for debts due 
from agricultural labourers, it would be obvious that a claim for adjustment of 
a debt made by an agricultural labourer, where the transaction is admittedly 
in the nature of a mortgage and where no adjudication in regard to the nature 
of the transaction is required, should be recognised without any difficulty. That 
is why I am disposed to think that s. 24, sub-s. (2), must be liberally construed 
and the higher right given to the agricultural labourer to establish the real 
nature of the transaction between him and his creditor should be® deemed to 
include the lesser and the lower right of claiming the adjustment of his debts 
when the transaction between him and his creditor has not even taken the 
form of an ostensible sale-deed, but is in form and in substance a mortgage- 
deed. An agricultural labourer, in such a case, should be regarded to be a 
debtor as soon as it is shown to the satisfaction of the Court that the debt whose 
adjustment he seeks to obtain is even in form a debt and needs no adjudication 
in Court. The right claimed by an agricultural labourer in such a case is ob- 
viously of the same kind as the right conferred upon an agricultural labourer in 
respect of ostensible sale-deeds and compared to the latter right it is a lesser 
and a smaller right and must be deemed to be included within the meaning of 
8. 24, sub-s, (2). I must, therefore, hold that the view taken by the lower 
appellate Court against the petitioners is not well-founded. 

My attention has been invited to two Judgments delivered by the learned 
Chief Justice bearing on this point. In Pratapsangh Ramsang v. Jibhai Himat,' 
the learned Chief Justice rejected the argument urged before him by the peti- 
tioner that, where the transaction is admitted to be a mortgage, s. 24, sub-s. (2), 
cannot be invoked by an agricultural labourer. In this particular case, the nature 
of the impugned transaction had been declared by a previous decision between 
the parties pronounced by a Court of competent jurisdiction, and the learned 
Chief Justice held that the provisions of s, 25, sub-s. (+), would be applicable 
to the proceedings before him and that made the argument urged by the peti- 
tioner untenable. The view taken by the learned Chief Justice in this revisional 
application appears to me to be consistent with the construction which I am 
disposed to put on s. 24, sub-s. (2). This judgment has been relied upon by 
Mr. Chandrachud on behalf of the petitioners. On the other hand, Mr. Abhvankar 
has relied upon another judgment of the learned Chief Justice in Tukaram Bhau 
Kathe v. Narsu Mahadu Nanawara.2 In this case, the learned Chief Justice was 
considering another aspect of the argument urged before him under s. 24, sub- 
s. (2). He was emphasizing the fact that, after a declaration is made in favour 
of an agricultural labourer as provided for by the first part of s. 24, sub-s. ( 2), 
the agricultural labourer would automatically be treated as a debtor even though 
he may not satisfy the tests of the definition of a debtor under s. 2, sub-s. (5). 
In the case before the learned Chief Justice, no declaration had yet been made 
in favour of the agricultural labourer. 

“If no declaration is made”, observed the learned Chief Justice, “then the debtor can 

only avail himself of the provisions of the Act provided he proves his status as a debtor. 

But if a declaration is made that the transaction challenged is a mortgage, then the appli- 

cant becomes a debtor for the purposes of the Act” 

and it would be unnecessary for him to prove his status at So it would not be 
1 (1951) Civil Revision Application No. 335 2 (1953) Civil Revision Application No.1663 


of 1951 decided by Chagla C. J., on June 22, of 1952 decided by Chagla C.J. on July 10, 1953 
1951 (Unrep.) (Unrep.). 
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necessary to try the preliminary issues about the said status. Mr. Abhyankar 
contends that the observation of the learned Chief Justice that, if no declara- 
tion is made, then the debtor can only avail himself of the provisions of the Act 
provided he proves his status indicates that the learned Chief Justice was dis- 
posed to construe the section literally. I do not think that this would be a fair 
way of reading this judgment. Reading the judgment as a whole, I am not’ 
satisfied that the learned Chief Justice really intended to lay down ‘that, if an 
agricultural labourer came to the Court for adjustment of a debt evidenced by 
a mortgage deed, his claim would be rejected on the ground that there was no 
occasion to adjudicate upon the nature of the debt and so s. 24, sub-s. (2), would 
not apply. The observation on which Mr. Abhyankar relies must be confined to 
the facts with which the learned Chief Justice was dealing and it need not be 
read as a general observation approving of the literal and mechanical construc- 
tion of s. 24. Besides, as I have just mentioned, the learned Chief Justice himself 
has adopted a liberal construction of s. 24, sub-s. (2), in the other judgment to 
which I have just referred. 

In the re@ult, the revisional application must be allowed, the order passed by 
the lower appellate Court must be set aside and an award directed to be drawn 
between the parties holding that the petitioners would be liable to pay Rs. 192 


to the opponents. Rule absolute. The petitioners would be entitled to their 


costs throughout. Application allowed 


Before Mr. Justice Gajendragadkar. 
AMBALAL HARJIVANDAS PATEL v. CHANDULAL VIDYARAM JANI-* 


Baroda State (Application of Laws) Order, 1949, Cl. 12—Indian Limitation Act (IX of 
1908), Secs. 20, 4, 5—Whether cl. 12 of Order prescribes a period of limitation or an 
extended period of grace—Part payment on promissory-note made within period pres~ 
cribed under cl. 12—Whether such part payment amounts to valid acknowledgment 
under s. 20 of Indian Limitation Act. 

A promissory-note was executed by the defendant in favour of the plaintiff on 
May 18, 1948, when a suit on a promissory-~note under the law of limitation prevail- 
ing in Baroda prior to its merger was governed by a rule of six years. After the 
State of Baroda merged with Bombay, the Baroda State (Application of Laws) Order, 
1949, was promulgated and cl. 12 of this Order provided that, “Notwithtsanding any- 
thing contained in this Order, if the period of limitation prescribed by the Indian 
Limitation Act, 1908 (IX of 1908), for any suit, appeal or application is less than the 
period prescribed by any corresponding law in force in the Baroda State immediately 
before the commencement of this Order, such suit, appeal or application may be 
instituted within two years next after the date of the commencement of this Order or 
within the period prescribed by such corresponding law, whichever period first ex- 
pires.” On June 23, 1951, there was an acknowledgment by part payment of the prio- 
cipal amount of the promissory-note. On June 18, 1954 the plaintiff filed a suit 
against the defendant on the promissory-note. On the question whether the sult 
was barred by limitation:— 

Held, that under cl. 12 of the Order the suit had to be filed on or before August 
1, 1951, Le. within two years next after the coming into force of the Order, 

that before this period had expired, a part payment of the principal amount had 
been made on June 28, 1951, and 
_ that as cl. 12 of the Order had prescribed a period of limitation for suits on pro- 
missory-notes, the part payment amounted to a valid acknowledgment under s. 20 
of the Indian Limitation Act, 1908, and the suit was, therefore, in time. 

Suryanarayana v. Venkataraju; Sheo Partab Singh v. Tajammul Hussain,’ Bai 
Hemkore v. Masamalli? Chidambaram v. Venkatasubba‘ and Puran Chand v. 
Abdullah,* referred to. 


* Decided, December 2091955. Civil Revision 2 [1927] A. I. R. All. 114 
Application No. 1584 of 1954, from the decision 8 (1902) I. L. R. 26 Bom. 782, 
of HL. M. Kadri, Civil Judge, Junior Division, 8.0. 4 Bom. L. R. 608 
Kadi, in Civil Suit No. 104 of 1954. 4 [1937] A. I. R. Mad. 367 

1 [19351 A. I. R. Mad. 64. 5 [1938] A. I. R. AU. 606. 
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One Ambalal (petitioner) filed a suit against Chandulal (opponent) on June 
18, 1954, in the Court of the Civil Judge, Junior Division, Kadi, to recover 
Rs. 449 on a promissory note executed in his favour by the opponent on May 
18, 1948. On June 23, 1951, the opponent made an acknowledgment by part 
payment of the principal amount. The opponent contended that the suit was 
‘time-barred as the acknowledgment was beyond the period of limitation. The 
trial judge dismissed the suit, holding that the suit was barred by limitation, 
and observed in hig judgment as follows :— 

“In my opinion what cl. 12 of the Order [the Baroda State (Application of Laws) 
Order, 1949] has conferred is only a concession to file a suit within 2 years of the Order 
or within the period prescribed by the corresponding law of the Baroda State which- 
ever first expired. It is clear that it had not the effect of extending the period of limi- 
tation just as the sec. 4 does not extend that period. (See [1941] AIR. Nag. 100). It 
is laid down in N. A. ST. Chidambaram Chettiar v. Venkatasubba Naik—[1937] ALR. 
Mad. 367—that an ‘acknowledgement made before the expiry of the extended period but 
after the period of limitation is not a valid acknowledgment to save limitation.’ In the 
present case also the acknowledgement is made during the extended period and it 
cannot save the limitation.” 


The petitioner applied in revision to the High Court. 
The application was heard. 


C. &. Shastri, for the petitioner. 
Opponent served. 


GAJENDRAGADKA4R J. This revisional application raises a short point of limi- 
tation which is of some importance for similar claims in the district of Baroda. 
The petitioner filed a suit in the Court of the Civil Judge, Junior Division, Kadi, 
to recover Rs. 449 on a promissory-note. The promissory-note had been exe- 
cuted in favour of the petitioner on May 18, 1948. On June 23, 1951, there 
was an acknowledgement by part payment of the principal amount and so the 
petitioner’s case was that the suit filed by him on June 18, 1954, was within 
time. The learned trial Judge has held that the suit is barred by limitation 
and so the petitioner’s claim has been dismissed. Mr. Shastri for the petitioner 
contends that, in coming to the conclusion that the suit was barred by limitation, 
the learned Judge has misconstrued the effect of the provisions contained in 
cl. 12 of the Baroda State (Application of Laws) Order, 1949. 

It is common ground that a suit on a promissory-note under the law of limi- 
tation prevailing in Baroda prior to its merger was governed by a rule of six 
years, though the corresponding law in the rest of the State of Bombay pres- 
eribes a period of three years for such a suit. After the State of Baroda merged 
with Bombay, the Baroda State (Application of Laws) Order, 1949, was pro- 
mulgated and cl. 12 of this Order has provided that, 

“Notwithstanding anything contained in this Order, if the period of limitation pres- 
cribed by the Indian Limitation Act, 1908 (IX of 1908), for any suit, appeal or application 
is less than the period prescribed by any corresponding law in force in the Baroda State 
immediately before the commencement of this Order, such suit, appeal or application 
may be instituted within two years next after the date of the commencement of this 
Order, or within the period prescribed by such corresponding law, whichever period first 
expires”. 

The object of enacting this clause obviously was to protect claims based on 
promissory-notes from being extinguished by limitation by the application of 
the Bombay law of limitation. Legislature knew that in the State of Baroda 
a longer period of limitation had been prescribed for suing on promissory-notes 
and it was apprehended that, if the rule of three years was immediately made 
applicable to the State of Baroda, it would adversely affeyt several claims on 
promissory-notes which were in time under the Baroda law, but which would 
be barred by time under the Bombay law. That is why cl. 12 provides that 
claims made on promissory-notes should be enforced by a suit within two years 
next after the commencement of this Order or within the period preseribed by 
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such corresponding law in Baroda; whichever period first expires. In regard 
to the promissory“note in question, under the Baroda law the last date to file 
a suit would Havé been May 8, 1954, whereas the two years commencing next 
after the coming into force of this Order would expire on August 1, 1951. Since 
cl. 12 prescribes that a suit on a promissory-note must be brought within such 
of the two periods as would expire earlier, it must be held that the present suit 
had to be filed on or before August 1, 1951. Before this period of two years 
expired, on June 23, 1951, a part payment of the principal has been made and 
the creditor relies upon this part payment as amounting to an acknowledgment 
within the meaning of s. 20 of the Indian Limitation Act. If the part pay- 
ment in question amounts to a valid acknowledgment under s. 20, the present 
suit would be in time. If, on the other hand, the said part payment does not 
amount to a valid acknowledgment, the suit would be beyond time. 

Section 20 of the Limitation Act deals with the effect of payment on account 
of debt or of interest on legacy and it provides that, where payment on account 
of a debt is made before the expiration of the prescribed period by the person 
liable to phy the debt, a fresh period of limitation shall be computed from 
the time when the payment was made. ‘The learned trial Judge has held that 
the payment in question had been made, in the present case, after the exviration 
of the prescribed period, but within the extended period allowed for the institu- 
tion of the present suit. That is why he came to the conclusion that the part 
payment does not satisfy the requirements of s. 20 of the Limitation Act. In 
other words, the view taken by the learned Judge appears to be that cl. 12 of 
the Order does not prescribe a period of limitation for suits on promissory-notes, 
but merely gives an extended period of grace within which the promissees can 
sue their promissors. If cl. 12 was intended merely to afford relief to the 
promissees by giving them an extended period of grace, then the acknowledg- 
ment on which the petitioner relies cannot be said te satisfy the requirements 
of s. 20. On the other hand, if it is held that cl. 12 of the Order prescribes a 
period of limitation for suits on promissory-notes, then the part payment in 
question would amount to a valid acknowledgment under s. 20. 

The word ‘‘prescribed’’ is not defined in the Indian Limitation Act: but the 
expression ‘‘extension of period’’ would be fairly clear in its denotation if we 
examine some of the relevant provisions of this Act using the said expression. 
Section 4 of the Limitation Act, for instance, provides that, where the period 
of limitation prescribed for any suit, appeal or application expires on a day when 
the Court is closed ,the suit, appeal or application may be instituted, preferred 
or made on the day that the Court re-opens. Now, where a party sues his debtor 
on the re-opening of the Court, the suit is really instituted after the period of 
limitation has expired, but nevertheless it is held to be in time because of the 
extended period which, in effect, has been provided for by s. 4. Similarly, s. 5 
provides that any appeal or application for a review of judgment or for leave 
to appeal or any other application to which this section may be made applicahle 
by or under any enactment for the time being in force may he admitted after 
the period of limitation prescribed therefor, when the appellant or applicant 
satisfies the Court that he had sufficient cause for not preferring the appeal or 
making the application within such period. Here again, an appeal or an appli- 
cation is entertained even after the period prescribed for it has expired on 
the ground that the extension of period is justified by the proof of sufficient cause. 
The usual cases where the doctrine of extended period comes into operation are 
cases where the limitation expires during the period when the civil Courts are 
closed for the vacation and suits are allowed to be filed on the day of re-opening 
of the Courts. If an acknowledgment is made during the vacation, the question 
has often been raised, before Courts as to whether the said acknowledgment can 
be said to be valid nd there appears to be concensus of judicial opinion on 
the point. , If an acknowledgment is executed after the prescribed period has 
expired, but before the day of re-opening of the Courts when a suit can be filed 
under s. 4 of the Limitation Act, it has been held that the acknowledgment 
having been made after the expiration of the period, it is invalid under s. 19 
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or 20 even though the time when the acknowledgment has been made is a part 
of the time which can be described as the extended period for’ the purpose of 
bringing a suit. In Bai Hemkore v. Masamalli,: Jenkins C.J. and Aston J. 
had occasion to consider this question. The suit from which the revisional 
application arose before the Court had been filed by the plaintiff in 1900 to 
recover money due under a bond dated October 16, 1894. The plaintiff 
had relied upon an acknowledgement made to him by the defendant on 
October 28, 1897, for the purpose of saving limitation, and it was urged on 
his behalf that, though the acknowledgment had been made more than three 
years after the execution of the document, the acknowledgment was valid 
because it was given on October 28, 1897, and he had still a right to sue for 
the debt under s. 5 of the earlier Limitation Act as the Courts were then closed 
for the October vacation and had been closed when the period of three years 
from the date of the bond expired. This plea was rejected and it was held 
that the suit was barred inasmuch as the acknowledgment was passed after the 
three years had expired, although the right to sue might have been sub- 
sisting on the date of the acknowledgment owing to the intervefttion of the 
vacation, under s. 5 of the Limitation Act. In other words, the fact that the 
ereditor’s right to bring a suit is alive would not necessarily make the acknow- 
ledement made in his favour valid unless the acknowledgment has been made 
within the period of limitation prescribed for a suit. Jenkins C.J., in dealing 
with this point, has observed that s. 19 of the Limitation Act requires that an 
acknowledgment should be made before the expiration of the period prescribed 
for the institution of the suit, and that, in the case before the Court, though 
the right of suit may have been subsisting on October 28, 1897, in the sense 
that the suit could under the circumstances have been instituted on October 29, 
1897, that was not because the period of limitation prescribed for the suit had 
not expired, but because notwithstanding the expiration of that period there 
Was a special right under the provisions of s. 5 to institute the suit on the 
day on which the Court re-opened. The same view has been taken by the 
Madras and the Allahabad High Courts in Chidambaram v. Venkatasubba,* 
and Puran Chand v. Abdullah® (1938). 


In view of this legal position, it is necessary to decide whether cl. 12 of the 
Baroda State (Application of Laws) Order, 1949, can be said to have pres- 
eribed the period of limitation for a suit like the present, or it could be said 
that by cl. 12 only a period of grace has been granted so that the additional 
period during which the the suit can be brought is only an extended period and 
it does not amount to the period of limitation prescribed. On a fair and reason- 
able construction, cl. 12 appears to me to prescribe a period of limitation for the 
suits mentioned in that clause: it is not a period of grace which cl. 12 intends 
to provide to the ereditors. In view of the anomalies that would have resulted 
if the Bombay law of limitation had been applied to claims which until the 
date of merger of the Baroda State were governed by the larger period of limi- 
tation prevailing in Baroda until then, Legislature thought it necessary to pro- 
vide a special period of limitation for these claims; and the most expedient way 
of prescribing such a period of limitation was adopted by requiring the creditors 
to bring their suits either within two years next after the commencement of the 
Order or within the period prescribed by a corresponding law of the Baroda 
State, whichever period first expires. If cl. 12 is held to have prescribed a 
period of limitation for suits under promissory-notes, then there would be no 
difficulty in coming to the conclusion that the part payment of principal made 
on June 23, 1951, was made before the period prescribed had expired and so 
the present suit must be held to be in time. 

In construing the provisions of el. 12, it would be useful to derive assistance 
from judicial decisions which have construed s. 31 of the Limitation Act of 
1908. The genesis of this section is well-known. Before the enactment of this 
section, there was a sharp difference of opinion in judicial decisions in respect 


1 (1902) I. L. R. 26 Bom. 782, 2 [1937] A. I. R. Mad. 367, 
s.0. 4 Bom. L. R. 608. 3 [1938] A. I. R. AIL 606. 
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of the period during which a simple mortgagee could enforce his right against 
his mortgagor. Some Hig}? Courts, including the Allahabad High Court, had 
held that the period of limitation available to such a claim was sixty years, 
while some other High Courts had taken the view that the period was twelve 
years. Ultimately the matter went to the Privy Council in the case of Vasudeva 
Mudaliar v. Srinivasa Pillai’ and the Privy Council affirmed the view that the 
period prescribed for suits by simple mortgagees was not 60 years, but was 12 
years. As soon as tis Judgment was pronounced, it exposed a large number 
of mortgagees, partictlarly in the United Provinces, to the grave risk of having 
their claims barred by limitation. These mortgagees had not thought of suing 
their debtors earlier under the impression that they were entitled to a period of 
sixty years as had been decided by the Allahabad High Court. In order to 
avoid hardship of this kind to a large number of creditors, when the Limitation 
Act of 1908 was enacted s. 31 was included in the statute. This section has 
subsequently been repealed by Act VIII of 1930. As it stood when enacted, 
sub-s. (1) of s. 31 provided that, notwithstanding anything contained in this 
Act or in theelndian Limitation Act, 1877, a suit for sale by a mortgagee may 
be instituted within two years from the date of the passing of this Act, or 
within sixty years from the date when the money secured by the mortgage became 
due, whichever period expires first; and no such suit in the territories mentinn- 
ed by sub-s. (1) instituted within the said period of sixty years and pending at 
the date of the passing of this Act, either in a Court of first instance or of appeal, 
shall be dismissed on the ground that twelve years’ rule of limitation is applicable. 
It would be noticed that the scheme adopted by s. 31 is precisely similar to the 
scheme of cl. 12 of the Order with which I am concerned. TIt prescribed an 
alternative period of limitation and laid down that between the two alternative 
periods mentioned whichever period expired first should be regarded as the 
period prescribed for the suit or action. In many cases, acknowledgments were 
made during the period thus laid down by s. 31 and Courts had to consider 
whether these acknowledgments were valid. The decision of this question 
naturally depended on the view that the Courts were likely to take as to the 
effect of s. 81. Did s. 31 prescribe a period of limitation or did it merely give 
a period of grace by way of extending the period of limitation in the interests 
of natural justice? The answer given was in favour of the construction that 
s. 81 prescribed a period of limitation and so an acknowledgment made in favour 
of the creditor within the period permitted by s. 31 was held to be a valid 
acknowledgment. 

In Suryanarayana v. Venkataraju? a Full Bench of the Madras High Court 
has held that, with reference to the special class of cases dealt with in s. 31, that 
section must be interpreted as prescribing a period of limitation even for the 
purposes of the application of ss, 19 and 20 of the Act. Varadachariar J., who 
delivered the judgment for the Full Bench, rejected the argument that the 
word “‘prescribed’’ in ss. 19 and 20 must be understood as only meaning pres- 
eribed in Sch. II of the Limitation Act, as not warranted by the language of 
those sections and as being opposed to the weight of authority. Then the learned 
Judge construed s. 31 as prescribing the period of limitation for suits falling 
within its ambit. Mr. Justice Varadachariar rejected the narrower construc- 
tion sought to be put on s. 31 and observed that there was no reason why a pro- 
vision introduced for the purpose of meeting justice should be unnecessarily 
restricted in its scope or why the Legislature should be assumed to have intended 
that all persons holding such mortgages should immediately rush to Court, 
even though the mortgagors were prepared to make part payments or execute 
renewals. The same view has been taken by Mears C.J. and King J. of the 
Allahabad High Court in Sheo Partab Singh v. Tajamul Husain. 

It would thus appearfthat the authority of these decisions on the question 
of construing s. 31, which is very similar in its words and phraseology to cl. 12 

1 (1907) I. L. R. 80 Mad. 426, 2 [1935] A. I. R. Mad. 64. 

8.0. 9 Bom. L. R. 1104, 8 [1927] A. I R. AIL 114. 
8.0, 34 I. A. 186. 
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of the Baroda State (Application of Laws) Order with which I am concerned, 
is in favour of the view which I am disposed to fake. If cl. 12 prescribes a 
period of limitation for suits like the present, then it must be held that the 
part payment on which the petitioner relies is a valid acknowledgment and the 
suit filed on June 18, 1954, is in time. 

There is another point which must be incidentally considered. The learned 
trial Judge appears to have taken the view that, though the part payment of 
Rs. 15 has been otherwise proved, since it does not appeal in the handwriting 
of the debtor that the payment had been made either for interest or for prin- 
cipal as such, the said part payment cannot amount to a valid acknowledgment. 
In coming to this conclusion, the learned Judge has, through error, relied upon 
the unamended provisions of s. 20 of the Limitation Act. The words ‘‘as such”? 
which were found in the corresponding provisions of s. 20 of the unamended 
section, have now been deleted and the circumstances on which the learned Judge 
_ relied can no longer be regarded as introducing any infirmity in the part pay- 
ment of the principal. 

In the result, the revisional application must be allowed, thee decree passed 
by the learned trial Judge set aside and the suit sent back to his Court for dis- 
posal in accordance with law. Since the opponent has not appeared in this 
Court, I propose to make no order as to the petitioner’s costs. 


Application allowed. 


FULL BENCH. 


ll 


Before the Hon’ble Mr. M. C. Chagla, Chief Justice, Mr. Justice Gajendragadkar 
and Mr. Justice Dizit. 


PARAPPA NINGAPPA KHANDED v. MALLAPPA KALLAPPA KORE.* 


Hindu law—Partition—Shares on partition—Mother—Sutt by son for partition after setting 

aside unauthorised alienation of joint family property by father—Whether mother, 

: party to suit, entitled to a share—Full bench decision given without pros and cons o] 
question considered—Whether decision on such question binding. 

Under Hindu law, in a suit by a son for partition and separate possession of his share 
after setting aside the alienation of joint family property made by his father, the 
mother, who is a party, is entitled to a share, if the Court comes to the conclusion thai 
the alienation is not for a purpose binding upon the family consisting of the father 
mother and sons. 

Shantaya v. Mallappa: Mallappa v. Basayya, disapproved. 

Sakarchand Satidas v. Narayan Savlat Ramchandra Mulchand v. Bhagwan,’ Nar 
Gopal v. Paragauda,‘ Baboo Hurdey Narain Sahu v. Pundit Baboo Rooder Perkast 
Misser, Hushensab v. Basappa’ and Pratapmull Agarwalla v. Dhanabati Bibi,” referret 
to. : 

A decision of a full bench, or of any Court, is binding provided it is'*a considere 
decision. But when a decision has been given without the pros and cons of th 
question being considered, it cannot be urged that such a decision acquires a finalit 
which cannot be interfered with by any subsequent decision. 


On April 23, 1949, one Mallappa (plaintiff No. 1) and his step-mothe 
Kashava (plaintiff No. 2) filed a suit against Kallappa (defendant No .1), wh 
was the father of plaintiff No. 1 and the husband of plaintiff No. 2, to set asid 
an alienation of certain joint family property made by defendant No. 1 & 
favour of Parappa (defendant No. 2) on September 3, 1945, for Rs. 10,00¢ 
The consideration of the sale deed was a sum of Rs. 3,500, taken for the pul 

«Decided, December 22, 1955. First Appeal (1950) 54Bom. L. R. 888, F.B. 

No. 253 of 1950 (with First Appeal No. 254 (1945) m. L. R. 594. 


of 1950 and Second Appeal No. 207 of 1953), (1916) I. L. R. 41 Bom. 347, 
from the decision of N. V. Ranasubhe, Civil s.c. 19 Bom. L. R. 69. 
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pose of paying off an earlier mortgage and the remaining sum of Rs. 6,500, 
taken at the time of the execution of the sale deed. The plaintiffs alleged that 
the property was joint family property, and as the sale transaction was not for 
necessity, they were entitled to avoid the sale and to recover possession of their 
two-thirds share in the property by partition. Defendant No. 2 inter alia con- 
tended that the sale was for legal necessity. The trial judge held that the 
property was joint family property, that defendant No. 2 had proved legal 
necessity only to the extent of Rs. 3,500 and that the sale could not be upheld. 
He, therefore, decreed the plaintiffs’ suit and gave them separate possession of 
their two-thirds share in the property. 

_ Defendant No. 2 appealed to the High Court. The appeal came on for hear- 
ing before Bavdekar and Shah JJ., who referred a question to a full bench, 
delivering the following judgments on July 28, 1955:— 


BAVDEKAR J. This is an appeal arising from a suit which had been filed by 
Mallappa Kallappa Kore and his step mother Kashava, wife of Kallappa Kore, 
for setting astde an alienation made by Mallappa’s father and Kashava’s hus- 
band Kallappa in the year 1945. The plaintiffs alleged that the property was 
the property of Kallappa’s father also Mallappa by name, and it devolved upon 
Kallappa upon Mallappa’s death. The property consisted of two C. S, Nos. 
8113 and 3114, and Kallappa originally mortgaged both the properties to one 
Mallappa Kothivale for Rs. 300. On September 18, 1944, Kallappa borrowed 
Rs, 1,000 from one Ningappa Chaugule and mortgaged to him only C. S. No. 
1314. On September 9, 1944, Kallappa borrowed a further sum from Ningappa 
and mortgaged the same C. S. No. to him for a sum of Rs. 8,500. He sold both 
the C. 8. Nos. actually to Parappa Ningappa Khanded on September 3, 1945, for 
a sum of Rs. 10,000. The consideration of the sale deed was a sum of Rs. 3,500 
taken for the purpose of paying off the earlier mortgage in favour of Ningappa 
Chaugule, and the remaining sum of Rs. 6,500 taken at the time of the execu- 
tion of the sale deed. It was the case of the two plaintiffs that the property 
being joint family property; it had to be shown that the transaction was bind- 
ing upon the family before the purchaser Parappa could get a good title 
to it. The transaction was not for Jegal necessity, and consequently the two 
plaintiffs were entitled to avoid it. That was consequently the suit which they 
filed against Kallappa himself, against Parappa, the purchaser, and one Baburao 
Balwant Patil, a tenant of the property. 

Kallappa remained ez parte. The principal defences of Parappa was that the 
transaction was for legal necessity. Out of the ‘transactions, the sum of 
Rs. 3,500 was required in order to pay off Ningappa. The rest of the amount 
was required for the purpose of making repairs to a motor car, upon which he 
spent Rs. 2,000 or Rs. 2,500. He consequently became indebted to other people 
including Ningappa for a sum of Rs. 8,000. At the time when the sale deed 
was passed, he required a further snm of Rs. 2,000 as capital for a shop in 
which cycle and motor parts were sold. He kept the cycle and motor parts 
shop for some time thereafter. 

Parappa did not admit actually that the property was joint family property, 
but raised the defences mentioned above in the alternative. 

The learned trial Judge upon these pleadings framed an issue first of all 
whether Parappa proved that the property in suit was the joint family pro- 
perty of Kallappa and the plaintiffs. Upon this issue he recorded a finding 
that the property was the Joint family property of the three. On the question 
of legal necessity, he held that Parappa had proved legal necessity only to the 
extent of Rs. 3,500, the debt which he owed.to Ningappa. As upon that foot- 
ing the sale could not pe upheld, he held that the two plaintiffs were entitled 
to avoid it and gave thfen a decree for partition and separate possession of their 
two-thirds share in the property in suit. 

Parappa has come in appeal, and the first point which has been made on his 
behalf is that the learned trial Judge in this case was wrong in throwing upon 
Parappa. the burden of proving that the property in suit was the separate 
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property of Kallappa. Now, that as a general proposition of law would be a 
quite correct submission to make. We notice, however, that in the present case 
when Parappa filed a written statement, he did not specifically deny that the 
property did not belong to Kallappa’s father Nallappa. In any case, now that 
both the parties have led evidence upon an issue which had been framed, the 
question of burden of proof is immaterial. The plaintiffs led evidence to show 
that a sanad in respect of this house was issued in favour of Kallappa when he 
was four years old. That was in the year 1924. It is obvious consequently 
that the property could not have been acquired by Kallappa himself. The plain- 
tiffs led evidence also of plaintiff No. 2 that this property was in the family 
at the time of her father-in-law Nallappa. But that evidence appears to be 
hearsay because Nallappa was dead when plaintiff No. 2 was married and came 
into the family of Mallappa, her father-in-law. If the property however was 
not self-aequired property of Kallappa, it could only have been either given to 
him or purchased by him, or in the alternative, he could have inherited it from 
someone other than his father. But no sale deed was produced. hat is apart 
from the fact that as I have already said Kallappa could not have acquired the 
property at a time when he was a minor by a purchase. No gift could be made 
without a registered deed, and no gift deed was produced; nor/was any sugges- 
tion made from whom Kallappa could have obtained the property by a gift 
deed. No suggestion was also made that Kallappa inherited the property from 
any other source. Parappa himself gave evidence, and the document which 
he has taken in this case mentions the property as property belonging to 
Kallappa. Now, ordinarily one would expect that Parappa would make in- 
quiries when Kallappa proposed to him that he would sell the property in suit 
as to whether the property was Kallappa’s self-acquisition, or his joint family 
property, because if the property was joint family property, it could only be 
disposed of by Kallappa for legal necessity. Now, in this case it appears that 
Kallappa seems to have represented to Parappa that the property was his 
separate property. In that case the question which would obviously arise is 
as to how Kallappa obtained it, and Kallappa would have been asked for a sale 
deed. Even if Parappa did not ask Kallappa these questions at the time of 
the sale deed, it is obvious that subsequently when the suit was filed he would 
try and find out where Kallappa would have got the property from, if it was 
not property which he acquired from Mallappa. In the circumstances, in our 
view, the probabilities undoubtedly are in favour of the property having devolv- 
ed upon Kallappa on the death of his father Mallappa. The learned trial Judge 
was therefore right in holding that the property was the ancestral property of 
Kallappa and not his acquisition. 

Coming next to the legal necessity, the only evidence upon the point was of 
Parappa himself. He said that Kaliappa had in the first instance borrowed 
Rs. 3,500 from Ningappa. That is the amount which the learned trial Judge 
has found proved to have been for a purpose which is binding upon the family. 
But for the rest the only evidence which Parappa had to give was that after 
the mortgage in favour of Ningappa, Kallappa had to borrow money from 
others for making repairs to the motor car which he was plymg which cost 
about Rs. 2,500. There was no evidence led however as to where Kallappa got 
the repairs made, nor from whom he borrowed the moneys for the purpose of 
making repairs, though, it has been admitted that Kallappa had got a motor 
ear and was plying it for hire. It is obvious therefore that this story about 
Kallappa having borrowed moneys for the purpose of making extensive repairs 
to the motor car cannot possibly be accepted. The rest of the amount is sup- 
posed to have been borrowed by Kallappa for family necessities; but upon the 
footing that Kallappa had got a motor ear, no reason hag been shown as to why 
he should have found a necessity to borrow moneys. Ka¥lappa was driving the 
car himself. In such a case, the car is a good source of income. In our view, 
in these circumstances, the learned trial Judge was quite right in holding that 
Parappa had not shown that there was a legal necessity for the transaction in 
sult. 
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In that case, the only question which arises is, what the proper order should 
have been. Mr. Datar, who appears on behalf of Parappa, contends that in 
this case legal necessity has been found to the extent of Rs. 3,500 borrowed 
from Ningappa. He says that in that case Kallappa being entitled to sell his 
own interest in the property for the remaining amount, we should take it that 
the plaintiffs’ share was conveyed for the purpose of satisfying the amount of 
Rs. 3,500 which was due to Ningappa. In our view, that is not the correct ap- 
proach in the matter. In order to show that the transaction was binding upon 
the family, what had to be shown was that there was legal necessity at any rate 
for the bulk of the money which was obtained by the sale of the property. Where 
that was not done, the son was entitled to avoid the sale. He could not, of course, 
avoid it without paying the amount for which legal necessity has been made out. 
But it is not Mr. Datar’s contention that in this case he should be given the 
amount for which legal necessity has been found and the sale set aside. What 
he contends is that so far as the interest of Kallappa is concerned, it should 
be regarded as having been conveyed to the purchaser for the remaining amount, 
and so far af Mallappa’s own interest is concerned, it should be held at any rate 
in part the sale was justified by legal necessity. That obviously cannot possibly 
be done. Immediately it is found that there was no legal necessity for the sale, 
the son is entitled to avoid the sale. 

The next point which Mr. Datar makes has given rise to a conflict in this 
Court. It has been well established that in case the member of a joint Hindu 
family is entitled to avoid a sale effected by the manager, whether father or 
not, for a purpose not binding upon him, the share of the plaintiff which would 
be freed from the alienation would be the share to which he would have been 
entitled if a partition had been made at the date of the alienation. But there 
has been a conflict as to what was to happen when in the family there is a mother, 
who is not herself entitled to any interest in the property, but is entitled to a 
share on a partition either between her husband and her sons during the former’s 
lifetime or between the sons after his death. In three cases of this Court the 
view has been taken that in such cases the mother not being a coparcener is not 
entitled to a share, though the question has not been discussed in any of the 
three cases. The first case is the case of Shantaya v. Mallappa: Mallappa v. 
Basayya.’ It appears from the judgment of Mr. Justice Broomfield at page 
1039 in that case that it was conceded that the wife was not entitled to a share, 
because only a coparcener can challenge an alienation made by the manager. 
The next case is the case of Ramchandra Mulchand v. Bhagwan.* In that case 
a joint Hindu family consisted of defendant No. 2 and his two sons the plaintiffs. 
Defendant No. 2 alienated a part of the ancestral property without legal neces- 
sity by executing two mortgages in 1922 and 1925 in favour of defendant No. 1. 
At the dates of the mortgages the wife of defendant No. 2 was living. Defen- 
dant No. 1 filed a suit to enforce the two mortgages which ended in a compro- 
mise decree. In 1939 defendant No. 1 applied to execute the decree by filing 
a darkhast. In 1940 the plaintiffs filed a suit against the defendants for a 
declaration that the two mortgages were not binding on their share in the suit 
property. On the question as to what was the share of the plaintiffs which was 
not affected by the alienation, it was held that that would be the share to which 
they would have been entitled if a partition had taken place at the date of the 
alienation, and consequently the share was one half. 

Now, it is not quite clear from the report, but it appears that defendant No. 
2’s wife was dead at the time of the suit. The question as to whether in the 
partition which took place the wife could claim and obtain a share did not con- 
sequently arise. But there were remarks in that case which would indicate 
what the result would have been. 

“It is perfectly trfle that the Hindu Jaw does not give a right to a wife to chal- 
lenge an alienation made by her husband. It is equally true that the Hindu law does not 
give a right to a wife to ask for partition. But the Hindu law does give the wife a share 
equal to her sons if there is a partition between her husband and her sons. When the sons 
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challenge the alienation and their shares are to be determined, it is énly on the basis of 
a partition that these shares can be determined; and, as I have pointed out, if there was a 
partition when the father executed the mortgages, the wife would undoubtedly have 
received a share and the only share that plaintiffs Nos. 1 and 2 would have received would 
have been one-half in the property in suit.” (p. 596). 

The next case is the full bench case of Sakarchand Satidas v. Narayan Savla.' 
The question referred to the full bench in that case was only what the share 
of the joint family property to which an alienee would be entitled upon a suit 
for partition by members of the family who were entitled to avoid the alienation. 
The answer of the full bench to this question was that the share was the share 
to which the alienor was entitled at the date of the alienation and not at the 
time when the alienee asked for an equitable partition of the property. But 
even though that was the question, the ultimate decision was that when three 
sons and the mother had filed a suit for avoiding an alienation made by the 
father the share to which the alienee was entitled upon some of the plaintiffs 
at any rate being successful in avoiding the alienation was one-half, which was 
the share to which only two of the sons who were entitled to avoid tHe alienation 
were entitled to inasmuch as one of the sons was born after the alienation and 
was not entitled to avoid the alienation, this could only be upon the footing 


that the alienation could be avoided only to the extent of the share of the two 
sons. 


A contrary view has however been taken in two cases of this Court, the 
first being Hushensab v. Basappa.2 That was a suit filed by a son and a mother 
to recover by partition and separate possession of their two-third share in the 
ancestral property in which the alienees from the father were parties. There is 
no discussion as to the wife being entitled either to avoid any alienation or being 
entitled to a share when it was decided in the suit which has been filed by the 
son that the alienation was not binding upon the family. But the share which 
was actually given to the plaintiffs appears to have been two-thirds and it 
seems to have been given on the footing that even though the mother was not 
entitled to sue for partition, she was entitled to a share on partition which did 
take place between the husband and her son whether privately or through Court. 

Then we come to the decision of this Court in Venkatrao v. Gurbhimarao.? 
That was against a suit filed by a son and his mother against the father and 
alienees for partition and separate possession of their two-thirds share in the 
property in suit. The question then arose, when the alienations were held not 
to be binding upon the family, what the share to which the plaintiffs were 
entitled was. The Privy Council decision in Baboo Hurdey Narain Saha v. 
Pundit Baboo Rooder Perkash Misser4 was then cited by the learned Judges 
who disposed of the appeal, and following it it was held that that case was an 
authority that when the right title and interest of a husband is sold in a Court 
sale, what was sold is the share which the husband would be entitled to take on a 
partition with his sons, and the interest of the wife does not pass to the purchaser. 
The same considerations were held to apply whether the sale was a forced sale or a 
voluntary sale found to be in no way binding upon the sons. The two plaintiffs 
were therefore held to be entitled to two-thirds share in the property which 
was available for partition. 

Now, the view that the mother is not entitled to sue to set aside an alienation 
made by her husband, even though it may not be for a purpose of family neces- 
sity, proceeds upon the reasoning that she has no interest in the joint family 
property not being a coparcener. Now, the decision of their Lordships of the 
Privy Council in Baboo Hardey v. Pundit Baboo shows that when a father alien- 
ates his own interest, what passes is the right to sue for partition and obtain his 
share, which would be the share to which he would be ent&led if a partition had 
taken place at the date of the alienation. In the case of å family consisting of 
a father, a son and a mother, that would also be the interest of the gon, so that 
1 ee 52 Bom. L. R. 888, F.B. decided by Woston and Shah JJ., on 
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if two separate purchasers had purchased the interest of the father and his son 
whether at voluntary or involuntary sales and were to sue for partition, the 
mother have to be made a party to the suit and would get her one-third share. 
That involves the conclusion that the mother has got some interest in the pro- 
perty howsoever inchoate, though she is not entitled to sue for partition. It 
is true of course that the view that the mother is not entitled to sue to set aside 
an alienation has been well established and ought not to be disturbed; but it 
is arguable that when a person who is entitled to set aside an alienation has 
sued both for setting aside an alienation and for a partition of the property, 
the mother who would have to be made a party is entitled to say that if the 
Court does come to the conclusion that the alienation is not binding upon the 
family, then there is no reason why there being a suit for partition she should 
not get her share in the property whose alienation is found by the Court not 
to be binding upon the family. The view that she cannot claim such a share 
seems to involve the proposition that the father is entitled to sell for a purpose 
not binding upon the family not only his own interest but such a inchoate 
interest as fhe mother might have got in the property. It is true that the full 
bench case of Sakarchand Satidas v. Narayan Savla, said by implication that 
the mother would have to be ignored; but that does not appear to have been 
done after the conflicting views which have prevailed in this Court in the division 
bench cases referred to above were brought to its notice. Just as there was a 
concession in the case of Shantaya v. Mallappa, there probably was a concession 
made before the full bench. Im any case it was assumed that the wife’s share 
would be regarded as sold. We therefore refer to the full bench the following 
questions :— 

Whether in a suit by a Hindu gon for partition and separate possession of his share 
after setting aside the aliention of joint family property made by his father, the mother 
who is a party is entitled to a share if ihe Court comes to the conclusion that the alienation 
is not for a purpose binding upon the family consisting of the father, mother and sons. 


SHAH J. The trial Court has passed a decree in favour of plaintiffs Nos. 1 
and 2 for possession of a two-third share in the suit property from defendants 
Nos. 1 to 3 after equitable partition. Against that decree, defendant No. 2, who 
is an alienee of the property from defendant No. 1, has come to this Court in 
appeal. Plaintiff No. 2 is the step mother of plaintiff No. 1, and defendant No. 1 
is the father of plaintiff No. 1 and the husband of plaintiff No. 2. Defendant 
No. 2 is an alienee of a house which, on the finding of the trial Court, was ances- 
tral property of defendant No. 1. The plaintiffs filed suit No. 71 of 1949 
for a decree for possession of a two-third share in the property by equitable 
partition on the allegation that sale of the property by defendant No. 1 in favour 
of defendant No. 2 could not affect their rights in that property. 

The suit was resisted by defendant No. 2. The learned trial Judge held 
that the alienation did not bind the shares of the plaintiffs in the property, as 
the alienation was not supported by legal necessity and was not effected for 
payment of antecedent debts. The learned Judge therefore passed a decree 
in favour of the plaintiffs awarding to each of them a third share. Against 
that decree this appeal has been preferred. 

I do not propose to deal with the evidence on the question whether the pro- 
perty in suit was ancestral property in the hands of defendant No. 1 and whether 
the alienation was supported by legal necessity or was effected to pay off antece- 
dent debts incurred by defendant No. 1. My learned brother has dealt with 
the evidence in detail, and I agree with the reasons and the conclusions recorded 
by him on these two points. 

Mr. Datar, who appears on behalf of the appellant, has contended that even 
if the property in sft was ancestral property in the hands of defendant No. 1 
and even if the alienation was not made for legal necessity or for payment of 
antecedent debts, plaintiff No. 1 alone was entitled to a decree for possession 
of a third share and the remaining two-third share in the suit property must 
remain with defendant No. 2. Mr. Datar contended that plaintiff No. 1 alone 
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was entitled to challenge the alienation and plaintiff No. 2 had no such Tight, 
and therefore the Court cannot decree in favour of the plaintiffs a share larger 
than a third. In substance, counsel urged that even if defendant No. 1 has un- 
authorisedly alienated the property of the joint family, the alienation must 
operate to convey his wife’s interest in the property. In support of that con- 
tention we were referred to three decisions of this Court, Shantaya v. 
Mallappa: Mallapa v. Basayya,! Ramchandra Mulchand. v. Bhagwan? and 
Sakarchand Satidas v. Narayan Savia.? It is true that the final orders passed in 
the three cases support the view that where an alienation by a Hindu father of 
joint family property is sought to be set aside by his sons on the ground that the 
alienation is not made for satisfying legal necessity or for payment of antecedent 
debts, the alienation can be set aside only to the extent of the interest of the sons 
suing to set aside the alienation and the alienation cannot be set aside to the 
extent of the interest of their mother. In Shantaya v. Mallappa, it appears to 
have been conceded that the mother was not entitled to a share in the suit pro- 
perty when the alienation by a Hindu father was set aside as unauthorised at 
the instance of the son. In Ramchandra v. Bhagwan, Chagla J., ùs he then 
was, held that in a suit for partition of joint family property, for ascertaining 
the shares of the sons of a Hindu who has unauthorisedly disposed of property 
of the family, the share that his wife may be entitled to on partition should 
be taken into account and the alienation may be set aside only to the extent 
of the shares the sons are entitled to as if actual partition took place on 
the date of alienation. Sakarchand Satidas v. Narayan Savla, is a judgment 
of a full bench of this Court. In that case no formal question was referred, but 
the full bench was invited to ascertain the shares the plaintiffs of that case were 
on partition entitled to. The facts which gave rise to the reference were that 
a Hindu father alienated joint family property in favour of defendants Nos. 
I to 5 and on that date there were in existence four members in the family, viz. 
the alienor, his two sons and his wife. After the date of the alienation one 
more son was born and the three sons and their mother filed a suit for setting 
aside the alienation on the plea that it was not supported by legal necessity 
and that it was not effected for payment of antecedent debts. The trial Court 
upheld the contention of the plaintiffs and passed a decree in favour of the 
plaintiffs for possession of four-fifths share in the property by equitable parti- 
tion. It was urged in appeal to this Court that the right of the alienee in the 
property alienated by the Hindu father, where the alienation is not supported 
by legal necessity or antecedent debts, must be adjudged by reference to 
circumstances which exist at the date when the alienation is effected and not 
as at the date when the suit to set aside the alienation was filed. The full bench 
was of the view that under the Hindu law when a coparcener alienates his share 
in joint family property, the right of the alienee is to be determined with refer- 
ence to circumstances existing at the date of the alienation and not at the date 
when the alienee sues for equitable partition of the property. It was therefore 
held that plaintiff No. 3 who was born after the date of the alienation could 
not claim a share in the property. There was, however, no discussion in the 
judgment as to the right of the mother in the property, but the decree of the 
trial Court was modified and the plaintiffs were awarded one half share in the 
property. The trial Judge had awarded to the mother a fifth share. The 
final order of the full bench therefore appears to be consistent with the view 
that the mother was not entitled to a share in the property, and only the two 
sons who were in existence at the date of the alienation were entitled between 
them to a half share, and that the remaining half share in the property must 
be deemed to have been transferred to the alienee. Even though the mother 
had sued for her share in the property which had been alienated, it appears to 
have been assumed that the alienee was entitled to retain Ye shares which the 
alienor and his wife may on partition be entitled to. 

Now, these three decisions do apparently support the contention advanced by 
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Mr. Datar. If these were the only decisions of this Court, we would be bound 
to hold that in the present case plaintiff No. 2 was not entitled to a decree for 
her share in the property. But Mr. Jahagirdar has pointed out to us two deci- 
sions of this Court, in which a contrary view has been taken. They are Hushensab 
v. Basappa,! and Venkatrao v. Gurubhimrao.2 In Hushensab v. Basappa, a 
suit had been filed by a Hindu son and his mother for partition and sepa- 
rate possession of their share in joint family property against the father 
and the alienee from the father. The trial Court decreed a two-third share in 
favour of the plaintiffs, and in appeal at the instance of the alienee the decree 
of the trial Court was confirmed. It was urged before the Court that 
plaintiff No. 2, the mother, was not entitled to a share in the property. The 
Court negatived the contention and held that the trial Court was right in award- 
ing to her a share in the property. Similarly, in Venkatrao v. Gurubhimarao, 
on a partition of joint family property, in a suit filed by the sons against their 
father and the alienee, to which suit the natural mother and step mother of 
the plaintiffs were parties, a share was awarded to the two mothers and the 
alienees Were given only the interest to which the alienor would have been 
entitled if there was a partition at the date of the alienation, and in coming 
to that conclusion the Court followed the decision of the Privy Council in 
Baboo Hurdey Narain Sahu v. Pundit Rooder Perkash Nisser.® 

Evidently there is a conflict of decisions on the question of some 
importance. It is well settled that under the Bombay School of Hindu law 
a Hindu coparcener is entitled to dispose of for consideration his interest in 
joint family property even if the alienation is not supported by legal neces- 
sity or purposes of the family or to discharge antecedent debts. It is also well 
settled that on partition between her husband and her sons or between her sons 
a Hindu females entitled to a share in the joint family property; but the share 
is awarded to only when actual partition by metes and bounds is effected, 
and her ownership arises when the partition takes place and not before. A 
Hindu female who on partition is entitled to a share in joint family property 
cannot herself file a suit for partition except where she is entitled to claim a 
share under the Hindu Women’s Rights to Property Act. It is also well settled, 
in view of the Judgment of the Full Bench in Sakarchand Satidas v. Narayan 
Kavla, that the right of the alienee from a Hindu coparcener of joint family 
property is to be ascertained with reference to the date of the alienation and 
not with reference to the date on which the partition is claimed by the non- 
alienating coparceners. Now, if the view which has been taken by this Court 
in the three cases Shantaya v. Mallappa, Ramchandra Mulchand v. Bhagwan 
and Sakarchand Satidas v. Narayan Kavla is to prevail, it involves the view 
that a Hindu coparcener by an unauthorised alienation disposes of not only 
his own interest in the property but also the interest to which his wife may 
become entitled on division of the estate between himself and his sons, and as 
a corollary it involves the view that he conveys by such alienation not 
the limited interest in the share which his wife may on division of the estate 
be entitled to, but an absolute interest in that share. It is true that only the 
sons of a Hindu are entitled to challenge an unauthorised alienation of joint 
family property by their father and the wife has no such right. But there 
is a vital difference between the rights of a son and a wife in the property of 
the joint family. The son acquires by birth an interest in the property of the 
joint family. The wife by marriage acquires no such interest; she is merely 
entitled to be maintained out of the property so long as it remains with the 
family. Her ownership in a share in the property arises when division of the 
property by metes and bounds takes place, and not before. The view contended 
for by Mr. Datar i Perse involves a double fiction: (1) That the ownership 
of the mother, whic¥ during the subsistence of the joint family is at best inchoate 
and which vests in her only on actual division of the property, passes by the 
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unauthorised alienation of the joint family property by the father to the alienee, 
and becomes in the hands of the alienee a present vested estate, (2) That the 
alienee acquires by the alienation a title in that estate which in incident and 
tenure is substantially different from the estate which the mother even after 
partition is entitled to hold. 

I agree therefore that the question get out by my learned brother should be 
referred to a Full Bench. 


The question referred was heard by a full bench composed of Chagla C.J. 
and Gajendragadkar and Dixit JJ. 


F. A. No. 253 of 1950. 
K. G. Datar, for the appellant. 
Y. V. Chandrachud, for respondents Nos. 1 and 2. 
H. B. Datar, for respondent No. 4. 
F. A. No. 254 of 1950. 
K. G. Datar, for the appellant. , 
H. B. Datar, for the respondent. ° 


S. A. No. 207 of 19583. 
k. A. Jahagidar, with N. M. Shanbhag, for the appellants, 
N.S. Annikhind, for N. M. Hungund, for respondents Nos. 1-and 2. 
G. N. Vaidya, for respondent No. 4. 


Cuaeua C.J. This full bench has been constituted to decide the vexed 
question of the interest that an alienee takes in joint family property un- 
authorisedly alienated by the father, and the few facts which are necessary 
to state in order to decide that question are that there was an alienation by 
the father, who is defendant No. 1, in favour of defendant No. 2, and the aliena- 
tion was challenged by his son plaintiff No. 1 and by his step @aother plaintiff 
No. 2 who was the second wife of defendant No. 1. The suit that was filed by 
the two plaintiffs was for partition and they claimed in the suit two-thirds share 
in the properties alienated by defendant No. 1. 

The question that we have to consider is, what is the share to which the plain- 
tiffs are entitled in the property which was alienated by defendant No. 1? An 
earlier full bench was constituted, the judgment of which is reported in Sakar- 
chand Satidas v. Narayan Savia,’ and there it was held that under Hindu law 
the share of the alienee of joint family property is to be determined at the date 
of the alienation and not at the time when the alienee asks for an equitable 
partition of the property. Two conflicting views were in the field at the time 
the decision of that full bench was given. One was the view which was accepted 
and which has just been mentioned. The other was that the share of the alienee 
is a fluctuating share and is to be determined at the date when the challenge 
to the alienation is made and the Court must decide what the share of the 
alienor is at the date when the suit is filed. ‘The second view was rejected by 
the full bench. The difficulty in this case arises by reason of the fact that at 
the date of the alienation defendant No. 1, the father, had a son alive and his 
wife was also alive, and the question that has been agitated at the Bar is whether 
the wife is entitled to any share which can be safeguarded on the alienation 
being challenged by the plaintiffs. The view which has been put forward with 
great ability and with great vigour by Mr. Datar is that on the alienation being 
challenged by the plaintiffs the only interest in the Joint family property which 
can be safeguarded and which would not go to the alienee is the share of the 
son, that the mother has no share in the joint family property, and therefore 
her interest was validly alienated by her husband. 

Before we deal with the authorities it would be perhaps desirable to consider 
the contention put forward by Mr. Datar from different pects. The basis 
underlying Mr. Datar’s contention is certain well accepted principles of Hindu 
law. The first principle is that a Hindu wife has no interest in the joint 
family property which she can enforce by a suit for partition. The second 
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principle, which follows really from the first, is that if there is an unauthorised 
alienation of joint family property, only a coparcener can challenge the aliena- 
tion and the wife not being a coparcener has no right to challenge it. As a con- 
sequence of these contentions it is urged by Mr. Datar that it is only the copar- 
cener who challenges the alienation who can safeguard his interest in the joint 
family property. The challenge being made by the coparcener who has not 
consented to the alienation avoids the alienation and to the extent of the 
avoidance his interest in the joint family property cannot pass to the alienee. 
But the wife not being in a position to challenge the alienation and not being 
in a position to avoid the alienation, she cannot claim that her interest in the 
jolt family property such as it is has not passed by the alienation made by 
her husband. Although it may be true that a Hindu wife has no interest in 
joint family property and she has no right to challenge the alienation, it is 
equally true that on a partition between her husband and her sons she is 
entitled to a share equal to that of her son. It is the basic principle of Hindy 
law that a Hindu wife is protected and safeguarded on a partition taking place 
between®*her husband and her sons, and although she is not recognised as a 
coparcener, on a partition taking place she is given almost the same right as 
that of a coparcener because she receives a share equal to that of her son. Al- 
though the right in the joint family property which a coparcener has is not 
enjoyed by the wife, it may be said that she has an inchoate right in 
the joint family property and that inchoate right materialises when a 
partition takes place when she becomes entitled to a share equal to that 
of her son. Broadly speaking, the question resolves itself into this. When a 
father or a karta of a joint Hindu family unauthorisedly alienates joint family 
property, is he entitled not only to alienate his own share but also the inchoate 
share of his wife? It must be borne in mind that the original principle of Hindu 
law was that a father or a karta could alienate joint family property only for 
legal necessity. If the alienation was unauthorised, he could not even alienate 
his own share or his own interest. This original principle of Hindu law has 
been departed from by reason of a series of judicial decisions, but in our opinion 
the exception engrafted upon the original principle of Hindu law must be 
strictly restricted to the alienation being upheld to the extent that the alienation 
affects the interests of the alienor. What Mr. Datar is contending for is that 
not only must the alienation be upheld to the extent of the interest of the father, 
but also to the extent of the inchoate interest of the wife. That is a proposition 
which cannot be accepted either on principle or in equity or justice, and unless 
there is strong authority in support of such a proposition it is not possible for 
us to countenance it. 

Another curious consequence would follow from our acceptance of Mr. Datar’s 
contention. If a son were to file a suit for partition against his father, un- 
doubtedly and indisputably his mother would be entitled to a share in the 
joint family property, but if an alienee were to sue for partition in a case 
where he was not given possession of the alienated property and he sued for 
possession and in the alternative on its being held that the alienation was not 
supported by legal necessity for a general partition, according to Mr. Datar in 
such a partition the wife would be given no share at all in the joint family 
property because, again accordingly to Mr. Datar, on the alienation taking place, 
however unauthorised the alienation might have been, the share of the wife 
would be conveyed to the alienee by the husband. It is difficult to understand 
why, when Hindu law safeguards the share of the wife in a suit for partition 
by the son, Hindu law fails to safeguard her interest in a suit for partition by 
the alienee. Again, to put the matter in a different language, a wife’s share 
is saved if there js an ordinary suit for partition where no question of aliena- 
tion arises, but wife loses her share if there is an unauthorised alienation by 
her husband. Apart from Hindu law, the ordinary principle of law is that 
a person can only alienate what belongs to him, something to which he has title. 
But the contention put forward by Mr. Datar is that when a husband unautho- 
risedly alienates joint family property, not only has he the right to alienate 
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his share, a matter which is beyond dispute, but also he has the right to alien- 
ate the share of his wife. That is a proposition which runs counter not only to 


valid until and unless it is avoided by a coparcener who ig the only person who 
can challenge the alienation. In puttmg forward this argument Mr. Datar 
overlooks the distinction between the right of a person to challenge and the 
rights that acerue to parties on a proper and effective challenge being made. It 
may be true, as undoubtedly it is, that the right to challenge an unauthorised 
alienation is restricted under Hindu law to copareeners, but it does not follow 
from that that because that right is restricted to coparceners, when the challenge 
is properly made and the alienation is held void, no right should accrue to any- 
one else than the challenging coparcener. What is also overlooked by Mr. Datar 


tion on the assumption that the joint family property was partitioned on that 
date. Undoubtedly, a legal fiction has been introduced in order to determine 
the interest of the alienee and the interest of the alienee depends upon the in- 
terest of the alienor in the joint family property at the date of the alienation 
on the basis of a partition. The difficulty of Mr. Datar is that he hesitates in 
working out in its full effect this legal fiction. What is the effect of this legal 
fiction? We must assume that there was a partition when the alienation took 
place, and in this case at the date of the partition there was the father, the son 
and the wife. There can be no doubt that if a partition had been effected, the 


Really two approaches are possible to this case and our attempt should be 
to reconcile the two positions that arise from these two different approaches and 
to try and reconcile them if possible in consonance with justice and equity. 
The one approach ig the approach for which Mr. Datar has so strenuously con- 
tended that an alienation, however unauthorised, is valid until it ig challenged, 
that the right to challenge is restricted to the coparceners, and it is only those 
who can challenge the alienation who can claim their share in the joint family 
property as not having been affected by the alienation, the rest of the joint 
family property being validly alienated to the alienee. The other approach 
is that the wife has an interest in the joint family property, however inchoate 
that interest might be, and that interest must be protected as much in a snit for 
partition at the instance of her son as in a suit for partition whether at the 
instance of the alienee or at the instance of her own son which suit has been 
necessitated by unauthorised alienation by her husband, and in our opinion 
the only way to reconcile these two approaches is to hold that although the 
wife has no right to challenge the alienation as her right in the family property 
is inchoate and has not come into existence because there is no partition, because 
of the legal fiction which we have accepted her share in the joint family property 
cannot be alienated by her husband when the alienation is not supported by 
legal necessity. In other words, what the alienee gets is strictly the share of 
the alienor not augmented by the inchoate share of his wife. When one analyses 
the matter a little further, really what the alienee claims is that he is not merely 
entitled to the share and interests of his alienor but that he should get some- 
thing more and that more is the share of the alienor futher increased by 
the inchoate share of his wife. In aur opinion, such a contention is not con- 
sistent with the principles of Hindu law. 

Tyrning to the authorities, in the first place Mr. Datar has made a strong 
grievance of the fact that in effect we are trying to overrule the decision’ of 
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the earlier full bench. Nothing is further from our minds than that, We agree 
with Mr. Datar that there must be finality to litigation and it is never a very 
seemly sight that a Court should attempt to reverse an earlier decision of a 
full bench by appointing another and even a fuller bench, and therefore. our 
attempt should be to adhere to whatever we have decided in the earlier full 
bench. Turning to that full bench, in that case the joint family was consti- 
tuted by Narayan and Jagannath who were plaintiffs Nos. 1 and 2 and the 
wite of the father Savla who was defendant No. 6 There was a son subse- 
quently born, and the three sons and the wife filed a suit to challenge the aliena- 
tion by the father, defendant No. 6. The trial Court held that the alienation 
was not supported by legal necessity and decreed the plaintiffs’ suit to recover 
their four-fifths share in the partition. It will be noticed that the view taken 
by the trial Court was that the alienees’ interest was to be determined at the 
date of the suit because he took into consideration the share of the son who was 
not in existence at the date of the alienation. As we have already pointed 
out, we rejected the view of the trial Court and we came to the conclusion that 
the share of the alienee was to be determined at the date of the alienation. 
Having done that we awarded to the plaintiffs one half share in the property 
and Mr. Datar says that we did this because we took the view that the wife’s 
share was not to be considered for the purpose of deciding what came to the 
share of the plaintiffs. As to the quantum of the share three views were pos- 
sible, any one of which could have been given effect to by the full bench. One 
was the view taken by the trial Judge, viz. that the interest of the alienee was 
fluctuating with the interest of the alienor and on that basis the four-fifths 
share was given. As we have pointed out, that view was rejected. The other 
two views were these. One was the view contended for by Mr. Datar that 
the share of the alienee was the share of the father in the joint family property 
augmented by that of his wife, which was half, the other half belonging to 
the two sons. The other view was—the view which we are inclined to accept 
—that at the date of the alienation if a partition had taken place, not only 
the father and the sons would have received a share each, but the wife would 
also have received a share; in other words, what the father could have alienated 
was only one-fourth and not one half. Consistently with that view, undoubht- 
edly we should have passed a decree awarding to the plaintiffs three-fourths 
share in the property. If we had come to the conclusion that we did after 
hearing arguments in favour and against the two views which we have just 
referred, undoubtedly this decision of the full bench would be binding upon 
us. But there is no reference in the judgment at all which indicates that the 
point of view now put before us on behalf of the wife was ever put forward 
before the Court. A decision of a full bench, or of any Court for the matter 
of that, is binding provided it is a considered decision. But when a decision 
has been given without the pros and cons of the question being considered, it 
cannot possibly be urged that such a decision acquires a finality which cannot 
be interfered with by any subsequent decision. The manner in which the deci- 
sion was arrived at at the end of the judgment almost seems to suggest that the 
decision was given on a concession made by counsel at the Bar. But the fact 
remains that the counsel for the wife never urged before us that she was entitled 
to a share which should be safeguarded and that the plaintiffs including the 
mother were entitled to three-fourths share in the suit properties. It is indeed 
remarkable that though the decision in Shantaya v. Mallappa: Mallappa v. 
Basayya,' was cited before us on the main point considered by us, the respon- 
dent’s learned advocate did not appear to have challenged the correctness of > 
the other proposition laid down in the said case in regard to the mother’s share; 
and a contrary decisign on the same point in Hushensab v. Basappa® was not 
even mentioned in th@#arguments, and has not been considered by us. Therefore, 
we do not look upon this judgment as laying down that when an alienation takes 
place the share of the wife is not to be considered in deciding what passes to 
the alienee. 


1 (1938) 40 Bom. L. R. 1029. 2 (1982) 84 Bom. L, R. 1825. 
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The next judgment on which strong reliance is placed is a judgment of Mr. 
Justice Broomfield and Mr. Justice Sen, Shantaya v. Malappa- In that case 
plaintiffs Nos. 1 to 6, who were brothers forming a joint Hindu family with 
their father, brought a suit to set aside an alienation made by their father, 
which was not for payment of antecedent debts or for legal necessity. At the 
time of the alienation the joint family consisted of plaintiff No. 1, and his father, 
mother and a step-brother who subsequently separated from the joint family, 
and plaintiffs Nos. 2 to 6 were born subsequent to the date of the alienation. 
The Court held that plaintiff No. 1 only was entitled to set aside the alienation 
to the extent of his one-fourth share in the property alienated and that the other 
plaintiffs could not question its validity. Mr. Justice Broomfield says (p. 1039): 

“The law in Bombay as settled in this presidency by Naro Gopal v. Paragauda, (to 
which we shall presently refer) is that the alienee gets the share which the alienor would 
have got if a partition had taken place at the date of the alienation.” 

With respect, that was laying down the correct proposition of law. Then the 
learned Judge goes on (p. 1039): 

“...That share would actually have been one-fourth in this case, the family consist- 

ing of defendant No. 1, defendant No. 2, mother of plaintiff No. 1, plaintiff No. 1 himself 
and Rudrappa. But Rudrappa who accepted the alienation in 1924 when he took his share 
and went out of the family has no right to challenge it, nor has the mother, defendant 
No. 2. It is conceded that only a coparcener can do so.” 
Having held that the alienee could only get the share which the alienor would 
have got if a partition had taken place, the learned Judge then approaches the 
matter from a different point of view, the point of view of the right of the 
mother to challenge the alienation, and again the learned Judge rightly holds 
that the mother had no right to challenge the alienation. But from that he 
draws the inference that she had no interest in the property and that in effect 
her husband was authorised to alienate not only his own share but also the 
share of his wife. With respect, we are unable to agree with this view put 
forward by the learned Judge. On the facts the Court should have held that 
at the date of the alienation what defendant No. 1 could have alienated was 
only his share not augmented by the inchoate share of his wife. The learned 
Judge further observes (p. 1039): 

“,..The plaintiffs who are in effect suing to evict persons who have been in possession 

since 1912 can take no more between them than the share to which plaintiff No. 1 would 
have been entitled to in 1912. Defendant No. 2 can claim no share in this suit.” 
With respect, the question is not what plaintiff No. 1 would have been cntitled 
to at the date of the alienation. The proper question the learned Judge should 
have asked was, what was the share of the alienor in 1912 to which the alienee 
became entitled by reason of the alienation? The only right that the learned 
Judge gave to the wife was that if the plaintiffs should partition their one- 
fourth share, which they had not sought to do so far, she would get the share 
of a son, i.e. one-seventh in that. The right of the wife was not an interest in 
the share which her sons got on partition, but she had an independent share 
in the whole of the joint family property and that share was equal to the share 
of the son. With respect, the incongruity of the result becomes apparent that 
as a result of this partition the wife got a much smaller share than what she 
was entitled to it in Hindu law, and that too from the share of the son thereby 
materially affecting even his share. 

Reliance has also been placed by Mr. Datar on a judgment given by me 
sitting singly and reported in Ramchandra Mulchand v. Bhagwan.2 Tn that 
case I enunciated the same proposition of law which has now been finally ac- 
cepted by the full bench, viz. that under Hindu Law when the sons who form 
a joint family with their father successfully challenge the alienation of ances- 
tral property made by the latter without legal necessity, their shares which 
remain unaffected by the alienation are to be determined on the basis of what 
these would be if there had been a partition when the alienation took place. 


L (1916) I. L.R. 41 Bom 847, 2 (1945) 48 Bom. L. R. 584. 
8.0. 19 Bom. L. R. 68. 
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At p. 596 of the judgment I have pointed out: 

“It is perfectly true that the Hindu law does not give a right to a wife to challenge 

an alienation made by her husband. It is equally true that the Hindu law does not give 
a right to a wife to ask for partition. But the Hindu law does give the wife a share equal 
to her sons if there is a partition between her husband and her sons. When the sons 
challenge the alienation and their shares are to be determined, it is only on the basis of a 
partition that these shares can be determined; and, as I have pointed out, if there was a 
partition when the father executed the mortgages, the wife would undoubtedly have 
received a share and the only share that plaintiffs Nos. 1 and 2 would have received would 
have been one-half share in the property in suit.” 
_ What is to be remembered is that in that case the wife was already dead and 
the claim was being made by the two sons and the two sons were seeking to 
augment their share by claiming the share of the mother. That claim was re- 
jected by me and I pointed out that the wife would have had a share if the 
partition had taken place when the alienation was made, and therefore what 
the sons were eutitled to was only the share to which they would have been 
entitled as of the partition at the date of the alienation. In our opinion, that 
decision far from helping Mr. Datar really is against his contention. We find 
it difficult to believe that on this reasoning if the wife had been a party to the 
suit for partition, the Court would have rejected her contention on the ground 
that she had no share in the joint family property and therefore that share 
could not be safeguarded although there was an unauthorised alienation. 

Reference was also made to an earlier decision of this Court in Naro Gopal 
v. Paragauda.1 That decision enunciates the same principle which we have 
laid down in the earlier full bench decision. In that case defendant No. 2 who 
was the father and the alienor alienated property when only one son plaintiff 
P was alive and the second son plaintiff B was an after-born son, and the rival 
contentions that were put before the Court were that defendant No. 1, the 
alienee, was entitled to the half share or to the one-third share to which but 
for the alienation defendant No. 2 since the birth of plaintiff B would have 
been entitled, and the Court accepted the principle that the share of the alicnee 
was to be computed on the basis of the share to which the alienor would have 
been entitled at the date of the alienation, and therefore the alienee was entitled 
to a half share to which the father was entitled at the date of the alienation. 

Mr. Chandrachud has referred us to a Privy Council decision, which is rather 
instructive and helpful, reported in Baboo Hurdey Narain Sahu v. Pundit Baboo 
Rooder Perkash Misser.2 The question that arose for their Lordship’s con- 
sideration was, what was the right, title and interest under Mitakshara law of 
a father in the joint family estate which had been attached in execution of a 
decree for money and sold, which passed to the purchaser. At the date of the 
sale the father had a son and a wife, and the Privy Council rejected the con- 
tention that the interest which was purchased was the share of the father at 
the timc of the partition, and accepted the contention that it was the right 
which the father would have had to a partition and what would come to him 
on a partition being made, and on that basis they came to the conclusion that 
the purchaser was entitled only to a one-third share of the father. This is 
exactly the principle which should govern cases of alienation. The alenee 
would have the right which the father would have to a partition and what would 
come to him upon the partition being made. Therefore, notionally and fietion- 
ally we must effect a partition and decide what share would come to the father 
on such a partition being made, and that is the share that would pass to the 
alienee. It may be added at this stage that in Hushensab v. Basappa, a divi- 
sion bench of this Court has relied on this decision of the Privy Council in 
coming to the ee that in a suit like the present, the mother’s share does 
not pass on to the alienee and that the same must be safeguarded and allotted 


to her. 
It has been urged by Mr. Datar on the strength of a Privy Council decision. 
1 (1916) I. L. R. 41 Bom. 847, 2 (1888) L. R. 11 LA. 26. 
s.c. 19 Bom. L. R. 69. 3 (1932) 34 Bom. L. R 1825. 


L. R.—27. 
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in Pratapnull Agarwalla v. Dhanabati Bibi,’ that the mother is not entitled 
to a share on the disruption of the coparcenary and that she is entitled to a 
share when a partition is effected by metes and bounds, and on the strength of 
that authority it is urged by Mr. Datar that even assuming we come to the con- 
clusion that on a partition the wife would have a share, that share would not 
come into existence till the partition is made by metes and bounds. What the 
' Privy Council laid down was that according to Mitakshara law the wife, mother 
or grandmother is entitled to a share when there is a partition by division of 
the family estate between coparceners, but she cannot be recognised as the owner 
of such share until the partition is actually made as she has no pre-existing 
right in the estate except a right of maintenance and further that there is nothing 
in the Mitakshara from which it can be inferred that upon a mere severance 
of the joint status of the family, any of the above-mentioned females can claim 
a share. Now, the legal fiction that we have introduced is not the severance 
of the jJomt status of the family. If that was the legal fiction, undoubtedly it 
could not be said that the wife would have a share. But the legal fiction we 
have introduced and which must be given effect to is that there°must be a 
notional partition, a partition must be effected, and the question that has got 
to be considered is who are the sharers on such a partition being effected. To 
that question the answer is obvious. If a partition was effected at the date 
of the alienation, undoubtedly the wife or the mother would have a share in 
the joint family property. As we have just pointed out, this legal fiction is 
accepted by the Privy Couneil in Baboo Hurdey v. Pundit Baboo, to which 
reference has just been made. 
The question framed in the referring judgment is: 

“Whether in a suit by a Hindu son for partition and separate possession of his share 
after setting aside the alienation of joint family property made by his father, the mother 
who is a party is entitled to a share if the Court comes to the conclusion that the aliena- 
tion is not for a purpose binding upon the family consistmg of the father, mother and 
sons,” 

We answer the question in the affirmative. 
Answer accordingly. 


CRIMINAL APPELLATE. 


Before the Hon'ble Mr. M. C. Chagla, Chief Justice, and Mr. Justice Dixit. 
BAPURAO DHONDIBA JAGATAP v. THE STATE OF BOMBAY.* 
Bombay Police Act (Bom. XXII of 1951), Sec. 37(3)+—Constitution of India, art. 19(1)(b) & 
(d), (3), (5)—Bombay General Clauses Act (Bom. I of 1904), Sec. 21—Section 37(3) 
whether ultra vires Constitution—Commissioner of Police issuing order under s. 37(3) 
and, extending its duration by another order before expiration of original order— 
Whether Commissioner of Police has power to extend such order—Construction of 
statute—-Validity of statute whether can be tested on basis that those called upon to 
exercise certain powers, exercise those powers dishonestly or arbitrarily—Whether 
principles of natural justice could be imported in considering an administrative order 
—Discretion vested in authority and its exercise affecting property or person, whether 
should be uncontrolled when authority has to deal with an emergency. 
Section 37(3) of the Bombay Police Act, 1951, is not ultra vires of the Constitution 
of India. 


1 (1935) 38 Bom. I.. R. 828, P.C. 

*Decided, January 31, 1956. Criminal Ap- 
plication No. 55 of 1956. 

+The relevant section runs as under: 

37. Power to prohibit cerlain acts for pre- 
veniton of aisorders.—(1) The Commissioner 
and the District Magistrate in areas under their 
respective charges may, whenever and for 
such time as he shall consider necessary for 
the preservation of public peace or public 
safety by a notification publicly promulgated 
or addressed to individuals, prohibit at any 


town, village or place or in the vicinity of 
any such town, village or place—--: 

(3) The authority empowered under sub- 
section (7) may also by order in writmg prohibit 
any assembly or procession whenever and for 
so long as it consid&s such prohibition to be 
necessary for the preservation of the public 
order : 

Provided that no such prohibition shall 
remain in force for more than fifteen days 
without the sanction of the State Government. 
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Section 37(3) of the Act is a restriction imposed by the Legislature in the interests 
of public order and in the interests of the general public upon the freedom guaranteed 
to the citizen under art. 19(1)(b) and (d) of the Constitution, and that restriction is a 
reasonable restriction. 

The validity of a statute cannot be tested on the basis that those who are called 
upon to exercise certain powers will exercise those powers dishonestly or arbitrarily. 
The validity of a statute must be judged rather on the assumption that those who are 
called upon to exercise those wide powers will exercise them honestly and bona fide. 

When the Legislature requires an authority to adopt the judicial process and the 
judicial approach, then any order passed by such an authority without hearing the 
party to be affected by it would be bad because it would violate a fundamental prin- 
ciple of natural justice. But in dealing with an administrative order the approach 
must be different, and it would be erroneous to import into the consideration of an 
administrative order the principles of natural justice. 

It is erroneous to suggest that in every case where a fundamental right is sought 
to be taken away by the administrative order, the provision of the law would be bad 
becaus& it did not give the citizen the right to make a representation with regard to 
the deprivation of that right. It must depend upon the particular right which is being 
taken away, it would depend upon the circumstances and the conditions under which 
the authority is empowered to take away the right, and it also depends upon the safe- 
guards provided by the Legislature. 

Emperor v. Jeshringbhai Ishwarlal, referred to. 

It is a very salutary principle that when discretion is vested in an authority the 
exercise of which may affect the property or person of a citizen, that discretion 
should not be an uncontrolled discretion. Either the Legislature should lay down 
directives for the exercise of that discretion or the discretion should be capable of 
being corrected by a higher authority. But this principle applies when dealing with 
day to day administration, when licenses are to be issued at the discretion of an 
authority or permits are to be given for the carrying on of a particular business. 
But in dealing with the emergency when power is conferred upon the authority to 
meet and deal with that emergency, it cannot be suggested that the power to be 
exercised by that authority should be controlled or corrected by a higher authortiy. 

The Commissioner of Police issued an order under s. 37(3) of the Bombay Police 
Act, 1951, on September 28, 1955, prohibiting for a period of fifteen days any procession 
of five or more persons in Greater Bombay. On October 12, 1955, he extended the 
duration of this order for one month and on November 12, 1955 he extended it for a 
further period of one month. On the question whether the Commissioner of Police had 
power under s. 37(3) of the Act to extend the order made by him:— 

Held, that by reason of s. 21 of the Bombay General’Clauses Act, 1904, the power to 
make an order under s. 37(3) of the Bombay Police Act would include a power to 
amend the order, 

that in effect and in substance the Commissioner of Police had amended the original 
order passed by him on September 28, 1955, and 

that as the Commissioner of Police had the authority and the competency to pass 
the orders within the ambit of s. 37(3) of the Act, the order passed by him on Novem- 
ber 12, 1955 was not ultra vires s. 37(3). 


On September 28, 1955, the Commissioner of Police, Greater Bombay, issued 
the following order :— 

“Whereas it is considered necessary by me for the preservation of the public order to 
prohibit any procession of five or more persons in Greater Bombay. 

Now, therefore, I, Kaikhusru Dhanjisha Billimoria, I.P., Commissioner of Police, 
Greater Bombay, in exercise of the powers conferred upon me under sub-section (3) of 
section 37 of the Bombay Police Act, 1951, (Bombay XXIII of 1951), do hereby prohibit for 
a period of fifteen da ith effect from the date of this order any procession of five or 
more persons in Grea Bombay. 

Note: This order shall not apply to marriage processions, funeral processions and 

Ganapati processions. 


1 (1950) 52 Bom. L. R. 544, F.B. 
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I do hereby direct that this order shall be published by affixing copies of the same in 
conspicuous public places in Greater Bombay and by proclaiming the same with beat of 
drums in Greater Bombay.” 

On October 12, 1955, the Commissioner of Police issued another order stating 
that he did ‘‘hereby extend for a period of one month with effect from the 13th 
October 1955, my order dated 28th September, 1955, issued under sub-section 3 
of section 37 of the Bombay Police Act, 1951, prohibiting any procession of 
five or more persons in Greater Bombay.’’ This order further stated that it 
was made ‘‘with the previous sanction of the Government of Bombay, conveyed 
in Government letter, Iome Department (Political) No. SD|PAP. 1055|16870d 
Tth October, 1955.’’ 

On November 12, 1955, the Commissioner of Police made the following order :— 

“With the previous sanction of the Government of Bombay conveyed in Government 
letter, Home Department, Political No. S.D./PAP-1055/16870 dated the 7th November 1955, 
I, Kaikhusru Dhanjisha Billimoria, I.P., Commissioner of Police, Greater Bombay, hereby 
extend for a period of one month with effect from 13th November 1955, my grder dated 
the 28th September 1955, issued under sub-section (3) of section 37 of the Bombay Police 
Act, 1951, (Bombay XXII of 1951), prohibiting any procession of five or more persons in 
Greater Bombay. 

Note: This order shall not apply to marriage processions and funeral processions. 

I do herby direct that this order shall be published by affixing copies of the same in 
conspicuous public places in Greater Bombay and by proclaiming the same with beat of 
drums in Greater Bombay.” 

One Bapurao (accused) was charge-sheeted in the Court of Chief Presidency 
Magistrate, Greater Bombay, and the charge set out in the charge-sheet was in 
the following terms :— 

“The accused at Greater Bombay on the 2lst day of November, 1955, at about 2-15 P.M. 
at Flora Fountain did form and go in procession of more than four persons in contravention 
of the Order of the Commissioner of Police, Greater Bombay, dated 28th September, 1955 
made under sub-section (3) of section 37 of the Bombay Police Act, 1951, which was ex- 
tended for a period of one month with effect from the 13th November 1955 by his Order 
dated 12th November 1955 and did thereby commit an offence punishable under section 
135(3) of Bombay Police Act.” 

The trying Magistrate on an application made by the accused postponed the 
ease in order to enable the accused to apply to the High Court under art, 228 of 
the Constitution of India to withdraw the case from the Court of the Chief 
Presidency Magistrate. The accused then applied to the High Court under 
art. 228 of the Constitution eontending that as the case before the Chicf Presi- 
dency Magistrate involved a substantial question as to the interpretation of the 
Constitution. it should be transferred to the High Court and the High Court 
should decide that substantial question of law. 


The application was heard. 


R. B. Kotwal, with V. H. Kamat, for the accused. 
W. P. Amin, Advocate General, with H. M. Chokst, Government Pleader, for 
the State. 


Cacia C.J. The petitioner has been charge-sheeted in the Court of the 
learned Chief Presidency Magistrate for having contravened an order pass- 
ed by the Commissioner of Police under s. 87(3) of the Bombay Police Act 
on November 12, 1955, and he has come before us under art. 228 of the Consti- 
tution contending that the case before the learned Chief Presidency Magistrate 
involves a substantial question as to the interpretation of he Constitntion and 
therefore it should be transferred to this Court and this Pourt should decide 
that substantial question of law. 

Section 37(3) of the Police Act empowers the Commissioner of Police by an 
order in writing to prohibit any assembly or procession whenever and for so 
long as he considers such prohibition to be necessary for the preservation of 
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public order. There is a proviso to this sub-section to this effect: 

“Provided that no such prohibition shall remain in force for more than fifteeen days 
without the sanction of the State Government.” 

Acting under this sub-section the Commissioner of Police issued an order on 
September 28, 1955, and by that order he prohibited for a period of fifteen 
days any procession of five or more persons in Greater Bombay. He exempted 
from this order marriage processions, funeral processions and Ganapati pro- 
cessions, and he also directed that the order should be published by affixing 
copies of the same in conspicuous public places in Greater Bombay and by pro- 
claiming the same with beat of drums in Greater Bombay. On October 12, 
1955, he extended the duration of this order for one month. On November 12, 
1955, he extended it for a further period of one month, and the allegation 
Be aes petitioner is that it was this order that he contravened on November 

What ‘is urged by Mr. Kotwal on behalf of the petitioner is that s. 37(3) of the 
Police Actis ultra vires of the Constitution in that it infringes the petitioner’s 
fundamental rights secured to him by art. 19(1)(b) and (d). Article 19(1) 
provides that all citizens shall have the right, among others, to assemble peace- 
ably and without arms and to move freely throughout the territory of India. 
These rights are not absolute or unqualified rights. Sub-clause (3) of art. 19 
provides : 

“Nothing in sub-clause (b) of the said clause shall affect the operation of any existing 
law in so far as it imposes, or prevent the State from making any law imposing, in the 
interests of public order, reasonable restrictions on the exercise of the right conferred by 
the said sub-clause.” 

And sub-el. (5) provides: 

‘Nothing in sub-clauses (d), (e) and (f) of the said clause shall affect the operation 
of any existing law in so far as‘ it imposes, or prevent the State from making any law im- 
posing, reasonable restrictions on the exercise of any of the rights conferred by the said 
sub-clauses either in the interests of the general public or for the protection of the interests 
of any Scheduled Tribe.” 

Therefore, it is competent to the Legislature to cireumscribe any of these free- 
doms in the interests of public order or in the interests of the general public, 
but in circumscribing these freedoms the Legislature must not over-step the 
limit laid down by the Constitution, and the limitation laid down by the Con- 
stitution is that the restriction which can be imposed by the Legislature upon 
the freedom of the citizen guaranteed under art. 19(1) must be a reasonable 
restriction, and, as has been pointed out, it is for the Court to decide whether 
a particular restriction imposed by the Legislature is or is not a reasonable res- 
triction. Article 19 and the sub-clauses of that article really attempt to pro- 
vide a mean between the interests of the State, the interests of law and order, 
the interests of security, and the rights of the citizens. It is not always easy 
to reconcile these conflicting claims. A citizen in a free country rightly asserts 
that he should be permitted to exercise his freedom. But a free country equally 
requires law and order and security, and therefore the Constitution while 
emphasising the rights of citizens has also emphasised the interest of the State, 
and therefore in appreciating and understanding Mr. Kotwal’s arguments we 
have to keep in mind these conflicting claims of the citizen and of the State. 
It is true that we must not forget that we are constituted the custodian of the 
citizen’s freedom and his fundamental rights and we must be vigilant in seeing 
that the right or freedom is not unduly or unnecessarily circumscribed or limited. 

It is pointed out in the first place that there is nolimitation as to time during 
which an order madg under s. 37(3) can continue. It is pointed out that the 
Commissioner of Pdlice may make an order the duration of which may be 
indefinite and all that is necessary is that the State Government should sanction 
the continuation of the prohibition beyond a period of fifteen days. If that 
sanction is obtained, then the order under s. 37(3) can continue indefinitely. 
In putting forward this argument what is overlooked is that the very jurisdic- 
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tion to make an order, the very basis of the order, is the preservation of the 
publie order. An order made under s. 37(3) cannot continue and should not 
continue for more than even one minute beyond the time that is necessary for 
its continuation for the purpose of preservation of public order. The key words 
of s. 37(3) and the words emphasised by the Legislature are that the order 
Should be made whenever the authority considers such prohibition to be necessary 
for the preservation of the public order and only for so long as it considers such 
prohibition to be necessary for the preservation of the public order. That, 
therefore, is the greatest safeguard that the citizen has that although the dura- 
tion is not fixed and although the duration may be indefinite, the continuation 
of the order depends upon the authority being satisfied that it is necessary for 
the prescrvation of the public order. It is no argument, when we are discus- 
sing the vires of the Act, to suggest that the Commissioner of Police may, armed 
with this vast power, continue an order although there may be no necessity for 
doing so, because the validity of a statute cannot be tested on the basis of those 
who are called upon to exercise certain powers exercising those powers dis- 
honestly or arbitrarily. The validity of a statute must be wudee? rather on 
the assumption that those who are called upon to exercise those wide powers 
will exercise them honestly and bona fide. 


It is then urged that this provision of the law is bad because it does not afford 
any opportunity to a party or a person affected by the order to show cause 
against it- It is said that the Commissioner of Police can make an order with- 
out hearing any party who might be affected by it. Not only that but even 
after the order has been made the Commissioner of Police is not bound to hear 
any representation by any party so as to persuade the Commissioner of Police 
that there is no further necessity for the continuation of the order. Now, the 
order complained of and the order that has got to be made under s. 37 is clearly 
an administrative order and it would be erroneous to import into the considera- 
tion of an administrative order the principles of natural justice. When the 
Legislature requires an authority to adopt the judicial process and the judicial 
approach, then undoubtedly any order passed by such an authority without hear- 
ing the party to be affected by it would be clearly bad because it would violate 
a fundamental principle of natural justice. But when we are dealing with an 
administrative order the approach must be different. Mr. Kotwal is right that 
when a citizen is deprived or is about to be deprived of his fundamental! right, 
ordinarily he should be heard in his defence before such an order is passed. A 
fundamental right is so valuable and the Constitution has attached such a great 
importance to it that the Court will not permit the Legislature to pass a law 
depriving a citizen of that right in ordinary circumstances without at least 
giving an opportunity to that citizen to say what he wants to say in the defence 
of that right. But it would be equally erroneous to suggest that in every case 
where a fundamental right is sought to be taken away by the administrative 
order, the provision of the law would be bad because it did not give the citizen 
the right to make a representation with regard to the deprivation of that right. 
It must depend upon the particular right which is being taken away, it would 
depend upon the circumstances and the conditions under which the authority is 
empowered to take away the right, and it also depends upon the saferuards 
provided by the Legislature. 


Mr. Kotwal strongly relied on a judgment of this Court in Emperor v. 
Jeshingbhai Ishwarlal.1 In that case we were dealing with the Bombay Publie 
Security Measures Act and we were dealing with the particular provision in 
that Act which permitted an externment order to be passed and that Act per- 
mitted the constituted authority to extern a person without giving that person 
an opportunity to make a representation in his own dfence. It should be 
noted that the person could only be externed provided the authority was satis- 
fied that he was acting or is acting or is likely to act in a manner prejudicial 
to public safety, the maintenance of public order, or the tranquillity of the pro- 


1 (1950) 52 Bom. L. R. 544, F.B. 
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vince or any part thereof, and it is in this context that the following observa- 
tions were made by me (p. 550): 

“ ..But what is much more important, and to my mind what is fatal to the validity 
of the restriction placed by the Legislature, is the fact that the person against whom an 
order of externment is to be made has no right whatever to be heard in his defence before 
he is asked to leave his home and hearth and go and reside in some other place. There 
is no obligation upon the authority to tell him what he is charged with or what are the 
grounds against him which make it incumbent upon the Government to ask him to leave 
his home town. Nor is there any obligation upon the authority to hear the person against 
whom the order is intended to be made in his defence before the order is made.” 


Further on in the judgment it is pointed out that it was difficult to understand 
the discrimination made between an order of detention under that Act and 
an order of externment under that very Act. In the case of an order for deten- 
tion the right was given to the party to be detained to make a representation ; 
in the case of an order of externment no such right was given. It was because 
of these considerations that the majority of the Judges hearing that case came 
to the conclusion that this particular provision in the Bombay Act was ultra 
vires of the Constitution. 

The facts here are entirely different. There is no allegation agaist any one 
in the order made by the Commissioner of Police. Therefore no question arises 
of any representation being made by any person in his own defence against any 
charge levelled against him. It is difficult to understand what is the represen- 
tation that Mr. Kotwal suggests should be permitted to be made by the persons 
affected by this order. In the first place, the whole city of Bombay is effected 
by this order because every citizen living in Greater Bombay is prohibited from 
forming a procession. Mr. Kotwal undeterred by this difficulty says that the 
mere fact that something is not practicable or causes inconvenience cannot affect 
the validity of an argument. But even assuming that provision should be made 
for representation to be made by all the citizens of Greater Bombay, it is still 
difficult to understand on what point or issue that representation should be made, 
because the Legislature has left it to the satisfaction of the Commissioner of 
Police as to whether there is an emergency which calls for the issuing of such 
an order for the preservation of the public order. It is not any one else’s satisfac- 
tion, it is not any one else’s judgment, that has to determine or to decide whether 
such an order should be issued or not. It is only the opinion and the decision 
of the Commissioner of Police that is conclusive in the matter. What Mr. 
Kotwal says is that opportunity should be given to the publie of Bombay who 
are affected by this order to satisfy the Commissioner of Police that there is 
no need for the continuation of this order or that there is no emergency and 
no threat to public order which would justify this order continuing. In our 
opinion, it would be an impossible state of affairs to bring about if the question 
as to whether there was an emergency or not and the question whether publie 
order was threatened or not could only be decided by what ultimately must 
amount to a public debate between the Commissioner of Police on the one hand 
and the citizens of Bombay on the other. In an emergency power must be 
vested in some authority, power can only be exercised by that authority, and it 
must be left to his decision and judgment when and how that power should be 
exercised. That is precisely what the Legislature has done under s. 37(3), and 
therefore what Mr. Kotwal suggests as wanting in this section is not the right 
to meet a charge or to meet allegations, but the right to satisfy the Commissioner 
of Police that something which he has to decide should be decided differently 
from the manner in which he decided it. 

The next contention urged by Mr. Kotwal is that the enjoyment of this fun- 
damental right is mgde dependent upon the uncontrolled subjective opinion of 
an executive officer.” It is urged that there is no corrective whatsoeve”, either 
judicial or otherwise, which could correct the Commissioner of Police in the 
event of his going wrong in appraising the situation that may exist at a particular 
time. When it was pointed out to him that the sanction of the State Govern- 
ment was required if the prohibition under s. 87(3) was to remain in force 
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for more than fifteen days, Mr. Kotwal’s contention was that there was not much 
to choose between the State Government and the Commissioner of Police, both 
being executive authorities. Undoubtedly it is a very salutary principle that 
when discretion is vested in an authority the exercise of which may affect the 
property or person of a citizen, that discretion should not be an uncontrolled 
discretion. Either the Legislature should lay down directives for the exercise 
of that discretion or the discretion should be capable of being corrected by a 
higher authority. But that principle applies when you are dealing with day 
to day administration, when licenses are to be issued at the discretion of an 
authority or permits are to be given for the carrying on of a particular business. 
But when you are dealing with an emergency as s. 87(3) clearly deals with, and 
when power is conferred upon the authority to meet and deal with that emer- 
gency, then it is futile to suggest that the power to be exercised by that authority 
should be controlled or corrected by a higher authority. The safeguard, as we 
have already pointed out, imposed by the Legislature is that the Commissioner 
of Police from time to time should satisfy himself that the conditions are present 
which require the continuation of the order. But he being the pæson on the 
spot and being in a position to judge the situation can be the only authority 
who could decide as to the necessity of the order to be issued under s. 37(3). It 
cannot possibly be a matter of judicial determination as to whether there was 
necessity for the issuing of the order. Therefore to suggest that there should 
be a judicial corrective or some appellate authority to sit in judgment over the 
Commissioner of Police would completely stultify the object of the Legislature 
in conferring upon the Commissioner of Police those wide powers. 


It is then urged that the restrictions in any view of the case are excessive and 
it is pointed out that as the section stands any assembly and any procession 
can be prohibited. No indication is given by the Legislature as to the type of 
assembly or the type of procession which should be prohibited under thìs sub- 
section. It was impossible for the Legislature to indicate the exact nature of 
the assembly or the procession which should come within the ambit of s. 37(3). 
Again, the only test which the Legislature could lay down and which the Legis- 
lature has laid down is that only that assembly or that procession should be pro- 
hibited where the prohibition was necessary for the preservation of the public 
order. It is difficult to see how, apart from laying down this test, the Legisla- 
ture could have given any more details in indicating the nature of the assembly 
or the procession. It is also said that there is no restriction as to the area over 
which the order could have application. It is said that the Commissioner of 
Police could issue an order for the whole of Greater Bombay or he could issue 
it in respect of any part of the city of Bombay, and here again it is urged that 
the Legislature has imposed no limits upon the power of the Commissioner. The 
answer to this contention must be the same. The extent of the area over which 
the order should have application or operation must again depend upon con- 
siderations of public order. If public order demands that the order should 
apply to the whole city of Bombay, then it would be the duty of the Commis- 
sioner of Police to apply the order to that large area. If, on the other hand. 
considerations of public order do not require such wide application of the order, 
then it would be equally the duty of the Commissioner of Police to restrict this 
application to the particular areas which would require this particular order. 

It is then urged that s. 37(3) does not provide for the publication of the order, 
and in contrast to this it is pointed out that the order which can be issued under 
s. 87(1) requires that it should be by a notification publicly promulgated or 
addressed to individuals. In the case of sub-s. (3) all that is necessary is that 
it should be an order in writing. Therefore, according to Mr. Kotwal, a person 
might be affected by an order in writing issued by the Commissioner of Police 
under this sub-section without that order being promulgated at all, and that 
according to him is an unreasonable restriction. It is difficult to understand 
how this particular contention has any bearing on the question of reasonable 
or unreasonable restriction. It may have undoubtedly an important bearing 
on the merits of the case. It may be open to the petitioner—we express no 
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Opinion on it—but it may be open to the petitioner to urge when the case goes 
back to the learned Chief Presidency Magistrate that he had no knowledge or 
notice of this order, that the order was not properly published or promulgated, 
‘and therefore he cannot be affected by that order. If in law the petitioner can- 
not be held guilty of having infringed the order if the order was not properly 
promulgated, then he must be acquitted of the offence with which he is charged. 
If, on the other hand, in law a party can be affected by an order without due 
publication of that order and although that order constitutes something which 
was not an offence into an offence, then the petitioner would be held guilty if 
in fact he has infrmged the order. But whatever may be the true position in 
law, it certainly does not in any way have any relevancy to the question we are 
now considering as to whether the restrictions imposed by the Legislature are 
reasonable or wnreasonable. 

Mr. Kotwal also suggested that the impugned sub-section constituted delegated 
legislation and therefore on that ground also it was void. It seems difficult 
to appreciate the contention that an order to be issued under s. 37(3) by the 
authority mentioned in that section in order to preserve public order can con- 
stitute legislation. But even if it does constitute legislation, the Legislature 
has by no means abdicated itself. It has laid down the policy and indicated 
the ground on which the order can be issued and has also placed limitations upon 
the issuing of that order. Therefore in no view of the case can it be urged that 
the Legislature has delegated the legislative function to the Commissioner of 
Police. 

In our opinion, therefore, sub-s. (3) of s. 37 is a restriction imposed by the 
Legislature in the interests of public order and in the interests of the general 
public upon the freedom guaranteed to the citizen under art. 19(1) (b) aud. (d), 
and in our opinion that restriction is a reasonable restriction, and therefore this 
provision of the Jaw cannot be said to contravene the provisions of the Con- 
stitution so as to render it void. 

It is then urged by Mr. Kotwal that even if the impugned legislation was held 
to be valid, the order itself issued pursuant to s. 37(3) was not a valid order. 
Two grounds are urged why the order should be held to be bad. The first, which 
is rather difficult to understand, is that the order does not ban assembly of per- 
sons but only procession of persons. As we have already noticed, s. 37(3) em- 
powers the Commissioner of Police to prohibit both an assembly and a proces- 
sion. In issuing the order in question he has chosen not to prohibit an assembly 
but only a procession. In other words, five or more persons could assemble 
anywhere in Greater Bombay and not infringe the order, but when that assembly 
starts moving and moving in a formal or solemn manner and constitutes itself 
into a procession, it would come within the mischief of the order, and what is 
urged by Mr. Kotwal is that it is not competent to the Commissioner of Police 
to ban the movement of an assembly which is a lawful assembly. The argument 
of Mr. Kotwal is put this way that if you have an unlawful assembly, then you 
can prevent that unlawful assembly from forming itself into a procession, but 
if you have an assembly which is lawful, then you cannot prevent that lawful 
assembly from marching in procession. One should have thought that the larger 
power conferred upon the Commissioner of Police would include the lesser power. 
If the Commissioner of Police could prohibit both an assembly and a procession, 
it is difficult to understand why he cannot prohibit only a procession. It is true 
that as the order stands an assembly would not be an unlawful assembly, but 
why is the Commissioner of Police prevented from saying that ‘‘In my opinion 
a mere assembly of persons will not prejudice the preservation of publie order 
but when that assembly starts moving in a procession it is likely to affect the 
preservation of public order and therefore while not banning the assembly I will 
ban the procession.’ In our opinion, there is not much substance in that 
contention. 

It is then urged and with considerable force that the Commissioner of Police 
has no power under s. 37(3) to extend an order made by him, and inasmuch as 
the order in question is an extension of an earlier order, it is not a valid order. 
As we have already pointed out, the original order was passed on September 28, 
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1955, aud there were two extensions, one on October 12, 1955, and the second 
on November 12, 1955, and we are concerned with the second extension of the 
original order. It is pointed out that s. 87(3) does not confer upon the Com- 
missioner of Police any power to extend an order already made by him, and even 
the sanction that the State Government has to give is not to the extension of 
the order but to a continuation of the prohibition for more than fifteen days. 
But it is urged that even when the State Government gives the sanction, there 
must be a valid order made by the Commissioner of Police to which the sanction 
given by the State Government can apply, and it is said that in the order passed 
on November 12, 1955, all that is recited is the previous sanction of the Govern- 
ment of Bombay and the Commissioner of Police then proceeds to extend the 
order which he has already made. It is further said that when the Commissioner 
of Police made the original order of September 28, 1955, he applied his mind 
and came to the conclusion that that order should continue for a fortnight. 
Now that could possibly not be the basis of the order of November 12, 1955. Mb. 
Kotwal says that it is essential that the Commissioner of Police should apply 
his mind again and on the materials available to him he must come®to the con- 
clusion that there is a case made out for a further prohibition and if he îs satis- 
fied, he must make a fresh order, and according to Mr. Kotwal having failed to 
pass such an order the mere extension of the original order is invalid in law. 
Under s. 21 of the Bombay General Clauses Act: 

“Where, by any Bombay Act, a power to issue notifications, orders, rules or by-laws 
ig conferred, then that power includes a power, exercisable in the like manner and subject 
to the like sanction and conditions (if any), to add to, amend, vary or rescind any noti- 
fications, orders, rules or by-laws, so issued.” 

Therefore, the power to make an order under s. 37(3) must include a power to 
add to, amend, vary or rescind such an order, and the question is whether in 
effect and in substance the Commissioner of Police has amended the original 
order passed by him on September 28, 1955. The duration of the original order 
was fifteen days and on October 12, 1955, the Police Commissioner by extending 
its operation for a month in effect amended the order by altering its duration 
from fifteen days to November 12, 1955, and again when on November 12, 1955, 
he further extended the period till December 12, 1955, he again amended the 
duration contained in the original order of September 28, 1955. It is true that 
even when the power to amend is exercised, the power must be subject to the 
same conditions and to the like sanction as the power to make the original order, 
and therefore when the Commissioner of Police passed the two orders on October 
12, 1955, and November 12, 1955, we must be satisfied that in passing these 
orders, although we may look upon them as amending the original order, he 
had the authority and the competency to pass these orders within the ambit 
of s. 87(3). Therefore, it would be necessary for the Commissioner cf Police 
when he extended the duration both on October 12, 1955, and November 12, 
1955, to be satisfied that the preservation of the public order required the exten- 
sion of the original order. It should also be borne in mind that both on Octo- 
ber 12, 1955, and November 12, 1955, the original order was subsisting and 
had not come to an end. If the order had come to an end, then the order could 
not have been amended and a fresh order had to be made, but if before the 
order of September 28, 1955, came to an end the Commissioner of Police ex- 
tended its duration, as we have just said, the effect of that extension was to 
amend the original order and substitute in place of fifteen days contained in the 
original order the period November 12, 1955. It may also be pointed ont that 
the original order has been amended in another particular and that is that where- 
as the original order exempted marriage processions, funeral processions and 
Ganapati processions, the order of November 12, 1955, has omitted Ganapati 
processions from the exemption. We put to Mr. Kotwal tke view that it would 
be open to the Commissioner of Police to amend an order passed under s. 37 (3) 
from time to time by altering the territorial application and Mr. Kotwal had 
difficulty in resisting that view. If that be the true position and if the territorial 
application of the order could be altered or amended, we see no reason in prin- 
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ciple why the temporal effect of the order in the sense of its duration cannot 
equally be amended by a subsequent order passed by the Commissioner of Police. 
In our opinion, therefore, the challenge made either to s. 37(3) on the ground 
of it being void under the Constitution or to the order passed by the Commis- 
sioner of Police on the ground that it was ultra vires the section must fail. 

The result is that the petition fails and the rule is discharged. 
Rule discharged. 


Before Mr. Justice Gajendragadkar and Mr. Justice Gokhale. 


STATE v. THE MANAGER, SUTARIA AUTOMOBILES.” 
Bombay Factories Rules, 1950. Rule 91;—Factories Act (LXIII of 1948), Secs. 64(2)(a)(b), 


63, 92—Workmen in automobile repair factory doing urgent repairs to customers 
motor car beyond working hours notified in factory for workers—Whether such work 
on which workers employed “urgent repairs” within R. 91—Construction. 


*Decided, Jgnuary 31, 1956. Criminal Ap- 
peals Nos. 1 and 1444 of 1955, from the 
orders of acquittal passed by G. H. Chabbi, 
Judicial Magistrate, First Class, Belgaum 
Cantonment, in C. C. Nos. 168 and 764 
of 1955.* 

{The relevant rule runs thus :— 

91. Exemption of certain adult workers.— 
Adult workers in factories specified 
in column 2 of the Schedule hereto annexed 
on the work specified in column 8 of the said 
Schedule shall be exempt from the provisions 
of the sections specified in column 4, subject 
to the conditions if any, specified in column 


5 of the said Schedule. 

Provided that —... 

(b) except in the case of urgent repairs 
—(1) No male adult worker shall be required 
or allowed to work for more than ten hours 
in any day; 

(2) No male adult worker shall be required 
or allowed to work in any quarter for more 
than fifty hours overtime on weekly limits ; 

(8) Periods of work for each male adult 
worker shall be so arranged that inclusive 
of his interval for rest, they shall not spread 
over more than twelve hours in any day. 


SCHEDULE. 
Section of 
the Act Class of Nature of Extent of 

empowering Factory. exempted exemption, Conditions. 

grant of work. 
exemption. 

1 2 8 4 5 
64 (2) (a) 1 All Urgent Sections 51, (a) Unless the inspector gives permis- 
and 64(3) factories repairs 52, 54, 55 sion in writing for reporting, otherwise 
56 & 61. than as herein laid down, the employ- 


ment of persons on urgent repairs, the 
er— 
(i) shall send within twenty-four 
hours of the commencement of 
work on urgent repairs, written 
notice to the Inspector describing 
briefly the nature of the urgent 
repairs and the probable period of 
their duration, and 
(it) shall send weekly, during the 
continuance of the work on urgent 
repairs, a statement giving the names 
of all persons, who have worked for 
more than nine hours in any one 
Jay or for more than forty-eight 
hours of the preceding week in a 
factory. Such statement shall also 
_ show total number of hours worked 
each day of the week. 

(b) If tor is of opinion that any 
work being carried on or likely to be 
carried on in a factory as ‘urgent 
repairs’ is not ‘urgent repairs’, the 
Inspector shall serve on the manager 
an order to that effect, and the manager 
shallin respect of such work not allow 
any worker to work in contravention 
of the provisions of sections 51, 52, 
54, 55, 56 and shall comply with section 
61. 
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The expression “urgent repairs” used in proviso (b) to r. 91 of the Bombay Fac- 
tories Rules, 1950, and in the first entry of the Schedule ansexed to the rule, does not 
include repairs to motor vehicles brought to an automobile factory, doing the work 
of repairing motor vehicles, by its constituents for effecting urgent repairs. 

Some workmen of an automobile factory, in which the work of repairing motor 
vehicles was done, were found repairing a customer’s motor car beyond the working 
hours as notified in the factory. The accused, who was the occupier and manager of 
the factory, on his being charged with having committed an offence punishable under 
s. 63 read with s. 92 of the Factories Act, 1948, contended that the work on which his 
workmen were engaged was in the nature of urgent repairs and he claimed exemption 
under r. 91 of the Bombay Factories Rules, 1950:— 

Held, that the urgent repairs contemplated by column 3 in the first entry in the 
Schedule to r. 91 of the Bombay Factories Rules are the urgent repairs in relation to 
the factory itself and not the urgent repairs to the vehicles brought to the factory by 
its constituents, and, therefore, the accused could not invoke the provisions of r. 91. 


THE accused was the occupier and manager of the Sutaria Aytomobiles at 
Belgaum, which was a factory within the meaning of the Factories Act, 1948. 
The working hours as notified in this factory were 8 a.m. to 12 noon and 2 p.m. 
to 6 pm. On March 12, 1955, the Junior Inspector of Factories, Kolhapur, 
visited the factory at 8-10 p.m. and he found that three workers were working 
there on a motor car at that time. The Inspector then filed a complaint against 
the accused alleging that he had committed an offence under s. 63 read with 
s. 92 of the Act. The accused contended that the work on which the workmen 
were engaged at the time when the Inspector visited the factory was in the 
nature of urgent repairs and he claimed exemption under r. 91 of the Bombay 
Factories Rules, 1950. The trying magistrate acquitted the accused, observing 
in his judgment, as follows :— 

“The words ‘urgent repairs’ in col. 3 of the schedule, are not interpreted or defined 
anywhere either in the Act or in the Rules. There are no words to include clearly that 
‘urgent repairs’ means repairs to the plant or machinery of factory. That may be the 
object of the Government. But the simple meaning of ‘work of urgent repairs’ in all the 
factories might include any type of repairs attended to in the factory, whether it relates to 
the equipment, machinery or plant of the factory or not. On a plain reading of the word- 
ing in the sch. under r. $1 as it now stands, ‘urgent repairs’ might include the ‘urgent 
repairs of the plant or machinery of the factory, if it has any such machinery or plant; or 
it might include urgent repairs or anything, when the main function of the factory as 
defined in the Act do not necessarily indicate that it should have machinery or plant, which 
requires to be repaired’. There might be factories, just as the one in question, where only 
human skill is utilised to repair certain things, may be machinery or anything. If we 
narrow down ‘urgent repairs’ as repairs of the machinery of the factory itself, then, it 
might not be a sound and workable rule. Let us take the concreta instance of an urgent 
repairs of a plant of the factory itself. The urgent repairs of a plant are sometimes requir- 
ed to be attended to by another factory which maintains skilled labour to attend to such 
work. According to the interpretation of the learned Inspector, the work ceases to be 
urgent repairs when carried out by a factory other than the one to which the work relates. 
I do not think that there is any scope for such a narrow interpretation. Therefore, I am 
inclined to conclude that ‘all works of urgent repairs’ are contemplated to be exempted 
under r. 91.” 


The State of Bombay appealed. 
Criminal Appeal No. 1443 of 1955. 

N. M. Shah, for the accused. 

A. A. Mandgi, Assistant Government Pleader, for the State. 
Criminal Appeal No. 1445 of 1955] 


N. M. Shah (appointed), for the accused. 
A. A. Mandgi, Assistant Government Pleader, for the State. 


GAJENDRAGADKAR J. These two appeals have been preferred by the State 
against the order of acquittal passed in favour of the respondent in two criminal 
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cases filed against him. In both these cases the respondent was charged with 
having committed an offence punishable under s. 63 read with s. 92 of the Fac- 
tories Act. The learned Magistrate who tried this case has held that the offence 
charged was not proved. That is why he passed an order of acquittal in favour 
of the respondent. In the present appeals, the State contends that the orders of 
acquittal passed by the learned Magistrate are based on an erroneous construc- 
tion of the material provisions of r. 91 framed under the Factories Act. 

The facts leading to the prosecution are not in dispute. Mr. Keskar, the 
Junior Inspector of Factories, Kolhapur, visited the Sutaria Automobiles at 
8-10 p.m. on March 12, 1955. The respondent is the occupier and manager of 
the Sutaria Automobiles. Sutaria Automobiles is a factory within the meaning 
of the Factories Act and it is situated in the Cantonment area of Belgaum. The 
working hours as notified in this factory were 8 am. to 12 noon and 2 p.m. to 
6 p.m. On March 12, 1955, the Inspector found that three workers were working 
in the factory on motor car No. BYZ-3498 at the time when he visited the factory. 
He then recorded the statements of the workers and made his inspection remarks 
in the visit Book. The Inspector then filed a complaint against the respondent 
and alleged that the respondent had committed an offence under s. 68 read with 
s. 92 of the Factories Act. The respondent admitted these facts, but he urged 
that the work on which his workmen were engaged at the time when the Inspector 
visited his factory was in the nature of urgent repairs and he claimed exemption 
under the provisions of r. 91. That is how the principal question which falls 
for decision is whether the work which the workmen in the factory of the respon- 
dent were carrying out at the material time can be said to constitute urgent 
repairs within the meaning of the proviso to r. 91. 

Before dealing with this narrow point of law, it may be relevant to refer to 
one or two facts. The work on which the workmen were engaged was connected 
with the clutch-plate of the gear of the car in question. The driver of the car 
went to the factory and stated that he had to go by night for urgent work and 
that he wanted to put his clutch-plate and gear in order before starting on the 
journey. The respondent’s case was that this was a case of urgent repairs to the 
car of his customer, and since it was permissible to him to allow his workmen to 
work beyond the statutory hours of work for carrying out urgent repairs, he 
could not be said to have: committed any offence as alleged by the prosecution. 

Section 63 of the Act requires that the hours of work must correspond with 
the notice given under s. 61 and the register maintained under s. 62. No adult 
worker, says this section, shall be required or allowed to work in any factory 
otherwise than in accordance with the notice of periods of work for adults dis- 
played in the factory and the entries made beforehand against his name in the 
register of adult workers of the factory. It is well known that the provisions cf 
this Act are intended for the benefit of workmen and they impose certain healthy 
restrictions on the working of factories in that behalf. Chapter VI deals with 
the working hours of adults and makes several provisions for the protection of 
workmen by laying down rules for regulating the work that may be exacted 
from workmen by factory owners. Under s, 51, no adult worker shall be requir- 
ed or allowed to work in a factory for more than forty-eight hours in any week. 
Section 52 prescribes the weekly holidays which workmen must be allowed to 
enjoy. Section 54 deals with the daily hours of work and it lays down that sub- 
ject to the provisions of s. 51 no adult worker shall be required or allowed to 
work in a factory for more than nine hours in any day. This section provides 
for an exception where more than nine hours’ work can be required from work- 
men subject to the previous approval of the Chief Inspector in order to facilitate 
the change of shifts. Section 61 requires a notice of periods of work for adults 
to be displayed in a fagory. It is in the light of these provisions that s. 63 has 
been enacted and the breach of any of these provisions is penalised by s. 92 of the 
Factories Act. The prosecution case against the respondent is that, inasmuch as 
the respondent required his workmen to work on the day in question for more 
than the statutory period of nine hours, he has contravened the provisions of 
s. 63 and thereby rendered himself liable to be punished under s. 92 of the Act. 
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Section 64 authorises the Provincial Government to make rules. Sub-section (2) 
of s. 64 contemplates the framing of rules for the purpose of providing for super- 
vision or management of the factories and the enforcement of the provisions of 
the Act. Sub-section (2) of s. 64 empowers the Provincial Government to make 
rules in respect of adult workers in factories providing for the exemption, to 
such extent and subject to such conditions as may be prescribed, of the types 
of workers mentioned in that sub-section. There are nine sub-clauses under 
sub-s. (2) of s. 64 indicating the types and categories of rules which may be 
framed by the Provincial Government in pursuance of the power conferred on 
the Provincial Government by this sub-section. Clause (a) of s. 64(2) allows 
rules to be made for exempting workers engaged on urgent repairs from the 
provisions of ss. 51, 52, 54, 55 and 56. Similarly, el. (b) deals with workers 
engaged in work in the nature of preparatory or complementary work which 
must necessarily be carried on outside the limits laid down for the general work- 
ing of the factory, from the provisions of ss. 51, 54, 55 and 56. It is under 
these two clauses of s. 64 sub-s. (2) that r. 91 has been framed by the Provincial 
Government. Rule 91 lays down that adult workers engaged in féttories speci- 
fied in column 2 of the Schedule annexed to the rule on the work specified in 
column 3 of the said Schedule shall be exempt from the provisions of the sections 
specified in column 4, subject to the conditions, if any, specified in column 5 of 
the said Schedule. In other words, the scheme of the Schedule to r. 91 appears 
to be that column 1 of the Schedule refers to the section under which the rule is 
framed: column 2 refers to the class of factories to which the provision applies; 
column 3 describes the nature of work which is exempted; column 4 refers to the 
sections from the provisions of which exemption is granted to work mentioned 
in column 3; and column 5 lays down the conditions subject to which such 
exemption js granted. Even this exemption is subject to certain provisos which 
are enumerated in r. 91. Tn the present case we are concerned with proviso (>) 
to s. 91. This proviso lavs down that, except in the case of urgent repairs, no 
male adult worker shall be required or allowed to work for more than ten hours 
in any day. The first eniry in the Schedule refers to all factories in column 2, 
mentions urgent repairs in column 8, exempts argent repairs from the application 
of ss. 51, 52, 54, 55, 56 ancl 61, and lays down the conditions subject to which this 
exemption can be claimed in column 5. The effect of column 5, generally stated, 
appears to be that, even with regard to urgent repairs in respect of which exemp- 
tion is granted from the operation of the specified sections, notice is required to 
be given by the manager of the factory to the Inspector as laid down in column 
5, and the enjoyment of the exemption is regulated by the order that may ulti- 
mately be passed by the Inspector as contemplated by the provisions of column 5. 
If the repairs on which the workmen of the respondent were engaged do not 
amount to urgent repairs within the meaning of the Schedule read in the light 
of r. 91. then it would be unnecessary to consider the provisions containc¢d in 
column 5 against the first entry m the Schedule. 

The learned Magistrate took the view that the expression ‘‘urgent repairs” 
used in proviso (b) to r. 91 as well as in the first entry of the Schedule contains 
words of general denotation and must be liberally construed. It is true that 
the expression ‘‘urgent repairs’’ is not defined in the Act and the repairs in 
question are only qualified by the adjective ‘‘urgent’’ and no other. Prima facie 
urgent repairs may include repairs which are of an urgent character. The pre- 
sent factery does the work of repairing motor-cars and transport vehieles. There 
are two kinds of urgent repairs with which this factory may be concerned. It 
may be that the factory has to undertake the work of urgent repairs to its own 
constituent machinery; and for the efficient running of the machinery of the 
factory itself if repairs are required to be made urgently, those repairs would 
undoubtedly be urgent repairs qua the factory. On the°other hand, it may be 
that the customers of the factory come to the factory for effecting urgent repairs 
to their own vehicles and from the point of view of the customers the repairs 
that they require are urgent. Mr. Shah for the respondent has argued that the’ 
expression ‘‘urgent repairs” in the context should be construed so as to include 
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both classes and categories of repairs. If that be the true construction of the 
expression ‘‘urgent repairs’, then the order of acquittal passed by the learned 
Magistrate must be confirmed. If, on the other hand, the expression ‘‘urgent 
repairs’’ does not include repairs to the vehicles brought to the factory by its 
constituents, then the order of acquittal must be set aside. In construing this 
expression, regard must also be had to the general consideration that failure to 
comply with these rules is made an offence, and so, if the expression is capable 
of two constructions in the context, the construction which is in favour of the 
accused should be adopted. On the other hand, if it appears that by adopting 
the construction for which the accused contends the relevant provisions of the 
Act themselves would be rendered nugatory, that is a factor which must be given 
due importance in construing the expression. The legislation containing the 
material clause is undoubtedly a Labour-welfare legislation. Legislature has put 
this Act on the statute-book for the purpose of protecting workmen engaged in 
factories, and it cannot be disputed that provisions made in such a statute should 
ordinarily receive beneficent construction from the Courts. The object of the 
Legislature * ust be borne in mind and the means adopted by the Legislature in 
carrying out the object must be studied by reference to the provisions enacted 
in that behalf. In trying to give effect to the object of the Legislature, attempt 
must never be made to strain the language or to put on the words used an un- 
natural or unreasonable construction. The words used must be given their 
plain grammatical construction, but in doing so the context in which the words 
occur must not be overlooked. 

In construing the expression ‘‘urgent repairs’’, it would be necessary to bear 
in mind the provisions of s. 64, sub-s. (2), and the clauses under sub-s. (4) to 
which I have already referred. Rule 91 has been framed under the authority 
conferred on the Provincial Government by cls. (a) and (b) of s. 64, sub-s. (2), 
and these two material clauses can be conveniently compared with the other 
elauses under which similar authority has been conferred on the Provincial Gov- 
ernment. All factories falling under the Act are given exemption from the opera- 
tion of the sections mentioned in column 4 of entry 1 m the Schedule annexed 
to r. 91 for effecting urgent repairs. It seems obvious that the object of giving 
exemption in respect of urgent repairs is not to expose the factory itself to any 
serious jeopardy. If the factory finds that, n order to run and function affi- 
ciently, its machinery requires immediate and urgent repairs, then the rule 
grants exemption to the factory from the operation of the specified sections, The 
existence of the factory and its efficient running are so much connected with the 
employment of the workmen themselves that it is in the interests of the workmen 
that urgent repairs for the necessary working and upkeep of the factory should 
be immediately attended to. That is why the context seems to require that the 
urgent repairs must be in relation to the factory itself. If we were to accept 
the more general construction for which Mr. Shah has contended, it would easily 
lead to anomalous results. Every constituent of the factory may clamour for 
attention on the ground that repairs to his own vehicle are urgent and should be 
immediately carried out. The urgency to which the rule refers is not the urgency 
felt by the constituents of the factory, but the urgency relating to the factory 
itself. The general scheme of the conditions mentioned in column 5 of the first 
entry in the Schedule also indicates that it is the urgent repairs to the factory, 
and not the urgent repairs to the vehicles brought by the constituents of the 
factory, that are contemplated by column 3 in the said entry. 

It would, we think, be permissible to state that the construction of the expres- 
sion ‘‘urgent repairs’’ found in column 3 of the first entry, which we are dis- 
posed to accept, is su ported by the construction which may reasonably have 
to be placed on the oti#r entries in column 3 in respect of corresponding entries 
in column 2 of those entries. We must, therefore, hold that the view taken Fy 
the learned Magistrate as to the meaning of the expression ‘‘urgent repairs’’ in 
the material rule is not justified. In our opinion, the respondent cannot invoke 
the provisions of r. 91 because admittedly he required his workmen to work 
beyond the statutory hours of work, not for the purpose of effecting urgent 
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repairs to his own factory, but for attending to a call from his customer which 
the respondent chose to treat as urgent. 

The appeal accordingly succeeds, the order of acquittal is set aside and the 
respondent is convicted under s. 63 read with s. 92 of the Factories Act. Two 
appeals lave been preferred in respect of the employment of two different work- 
men, namely, Frank Fernandes and Khatal Ahmed. We think the ends of justice 
would be met if the respondent is ordered to pay a fine of Rs. 5 in respect of | 
each one of these offences. 

Appeal allowed. 


APPEAL FROM ORIGINAL CIVIL. 





Before the Hon’ble Mr. M. C. Chagla, Chief Justice, and Mr. Justice Dixit. 


R. N. JHUNJHUNWALA & CO. LTD. v. N. JIWANLAL & CO. LTD.* 


Civil Procedure Code (Act V of 1908), Secs. 97, 2 (2), 96; O. XX, r. 1i—Letters Patent, 
Cl. 15—Court holding that breach of contract committed and determining date of 
breach—Court referring suit to Commissioner to ascertain damages—Decree passed 
by Court confirming Commissioner’s report—Appeal against decree and one of the 
grounds urged being that Court had erred in determining date of breach—Maintain- 
ability of appeal. 


In a suit for damages for breach of a contract, the Court on February 18, 1952, 
held that there was a. breach and also determined the date of the breach. The 
suit was referred to the Commissioner to ascertain the damages on that basis and 
on November 1, 1954, a decree was passed confirming the Commissioner's report, 
Against this decree an appeal was filed on December 8, 1954, and one of the 
points raised in the appeal was that the Court had erred in determining the date 
of the breach. On the question whether this contention could be raised in the 
appeal:— 

Held, that the decree passed on February 18, 1952, was a preliminary decree with- 
in the meaning of the Civil Procedure Code, 1908, and that as no appeal was filed 
against it, the appeal to the extent that it raised the question of the date of the 
breach was not maintainable under s. 97 of the Code. . 

Dattatraya Purshottam v. Radhabat; referred to. 


N. JIWANLAL & Co. Lro. (plaintiffs) filed a suit against R. Jhunjhunwala 
& Co. Ltd. (defendants) for damages for breach of certain contracts. At the 
hearing the defendants admitted the breach of the contracts. On the issue, 
on which date the breach was committed, Tendolkar J., who heard the suit, held 
on February 18, 1952, that the breach was committed on June 14, 1951. His l 
Lordship by a decretal order of reference referred the matter to the Commis- 
sioner for taking accounts for determination of the quantum of damages on 
this footing. The Commissioner heard the reference and made his report on 
July 22, 1954, ascertaining the damages. The defendants filed exceptions to 
the report of the Commissioner. Desai J. on November 1, 1954, dismissed the 
exceptions filed by the defendants and passed a decree for damages in favour 
of the plaintiffs, confirming the Commissioner’s report. On December 8, 1954, 
the defendants appealed and one of the grounds of appeal was as follows :— 

“The learned Judge the Honourable Mr. Justice Tendolkar erred in holding that 
the date of breach in respect of the said contracts was the 14th June 1951, and he ought 
to have held that the date of breach was 12th June 1951.” 


Sir Jamshedji Kanga, with K. S. Shavaksha, for the appellants. 
K. T. Desai, with N. P. Nathwani, for the respondents 


CHAGLA C.J. This is an appeal from a judgment of Mr. Justice Desai and 
it came to be passed under the following circumstances. The suit out of which 


' * Decided, November 265, 1956. O. O. J. 1 (1920) I. L. R. 45 Bom. 627, 
Appeal No. 136 of 1964: Suit No. 824 of 1951. g.0. 23 Bom. L. R. 92. 
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this appeal arises was filed for damages for breach of a contract. Mr. Justice 
Tendolkar heard the suit, held that there was a breach, and also determined 
the date of the breach, and then referred the suit to the Commissioner to ascer- 
tain the damages on that basis. The Commissioner heard the reference, ascer- 
tained the damages, and exceptions were filed to the Commissioner’s report, 
and Mr. Justice Desai after disposing of the exceptions passed a decree on 
November 1, 1954, for damages. The present appeal has been preferred on 
December 8, 1954, and one of the points raised in this appeal is that Mr. 
ei aii was in error in determining the date of the breach as June 

Mr. K. T. Desai raises a preliminary objection that it is not open to the ap- 
pelants to raise that contention inasmuch as that contention was disposed of 
by ‘Mr. Justice Tendolkar by his judgment, that an appeal against that judg- 
ment is time-barred, and it is not open to the appellants to raise that conten- 
tion in the appeal against the judgment of Mr. Justice Desai. The short ques- 
tion that we have to decide on this appeal is whether the judement of Mr. 
Justice Tenfolkar of February 18, 1952, constitutes a preliminary decree within 
the meaning of the Civil Procedure Code. Under s. 97: 


“Where any party aggrieved by a preliminary decree passed after the commence- 
ment of this Code does not appeal from such decree, he shall be precluded from disput- 
ing its correctness in any appeal which may be preferred from the final decree.” 


The appellants were undoubtedly aggrieved by the finding of Mr. Justice 
Tendolkar that they had committed a breach of the contract. They were also 
aggrieved by the fact that the learned Judge had fixed a particular date as 
the date of the breach. Therefore, if these two decisions of Mr. Justice Tendol- 
kar.are embodied in a preliminary decree, then by reason of s. 97 the appellants 
should have appealed against the preliminary decree passed by Mr. Justice Teu- 
dolkar, and if they did not choose to do so, they are bound by that judgment and 
they cannot dispute it now, when they are appealing against the final deeree. 
‘‘Deecree’’ is defined in the Code by s. 2(2): 


““Decree’ means the formal expression of an adjudication which, so far as regards 
the Court expressing it, conclusively determines the rights of the parties with regard 
to all or any of the matters in controversy in the suit and may be either preliminary 
or final. It shall be deemed to include the rejection of a plaint and the determination of 
any question within section 47 or section 114, but shall not include— 

(a) any adjudication from which an appeal lies as an appeal from an order, or 
(b) any order of dismissal for default.” 


Then there is an explanation to this section: 


“A decree is preliminary when further proceedings have to be taken before the suit 
can be completely disposed of. It is final when such adjudication completely disposes 
of the suit. It may be partly preliminary and partly final.” 


Sir Jamshedji concedes that the decision of Mr. Justice Tendolkar that there 
was a breach constitutes a preliminary decree and it is not open to the appellants 
to challenge that finding, they not having done so within time and having only 
appealed against the fina] decree passed by Mr. Justice Desai. Order XX, 
xv. 16, makes it obligatory’upon the Court to pass preliminary decrees in cases 

referred to in that rule, and it may be conceded that this particular suit does 
not fall within the ambit of that rule. But there is nothing to prevent a Court 
from passing preliminary decrees in other suits. Under O. XX, r. 16, the Court 
must pass a preliminary decree. In other cases it is optional for the Court 
whether to pass a preliminary decree or not. In this very case it was open 
to Mr. Justice Tendollr not to refer the suit to the Commissioner, to take evi- 
dence himself with regard to damages, and pass a decree after he had ascer- 
tained the damages. But what he did was, he gave his decision with regard 
to the breach and the date of the breach, and directed the Commissioner to ) 
ascertain the damages which was further proceedings to be taken within the 
meaning of the expression ‘“‘preliminary decree’’ before the suit could be com- 
L.R.—28. 
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pletely disposed of. Sir Jameshedji’s contention is that the finding of the 
learned Judge as to the date of the breach is merely a finding on an issue, that 
it is a step taken by the Court for the purpose ultimately of deciding what the 
quantum of damages is, and till the quantum of damages is determined, the 
finding as to the date of the breach cannot possibly constitute a preliminary 
decree. There is no doubt that Sir Jamshedji is right that when a Court merely 
gives a finding on an issue, the finding ordinarily does not become appealable 
and a party aggrieved by that finding cannot appeal from that finding. But 
it is equally clear that if a finding is embodied in a decree, then the decree 
becomes appealable. Section 96 of the Code makes every decree appealable. 
It is true that on the Original Side we are governed by el. 15 of the Letters 
Patent and it is that clause that we have got to consider in order to decide 
whether any decision constitutes judgment which would make a decision appeal- 
able. But there cannot be the slightest doubt that even under cl. 15 every 
decree is appealable. Clause 15 makes many decisions which would not be 
appealable under the Code appealable under that clause. And if the decision 
of the Judge constitutes a decree, obviously and without the slifhtest doubt 
that decision would become appealable. If Mr. Justice Tendolkar had merely 
given his finding on an issue with regard to the date of the breach, then it 
would have been open to Sir Jamshedji to contend that it was not an appealable 
finding. But the position here is that this finding has been embodied in a 
decree. What Mr. Justice Tendolkar has done is to pass a decretal order of 
reference. If the decision of Mr. Justice Tendolkar has been embodied in a 
decree, then under the Code a decree can only be either final or preliminary. 
It cannot be suggested that the decree passed by Mr. Justice Tendolkar is final. 
Therefore, the inevitable conclusion is that the decree passed by Mr. Justice 
Tendolkar was a preliminary decree. It is difficult to understand Sir Jamshed- 
ji’s contention that part of the decree to the extent that it relates to the breach 
is appealable, but part of the decree to the extent that it relates to the date 
of the breach is not appealable and could only have been appealed against when 
the final decree was passed by Mr. Justice Desai. If a Court passes a decree, 
whatever is embodied in that decree is appealable. He may appeal against a 
part of it and not against the whole of it, but the whole of it and every provi- 
sion in it is appealable. Therefore, if the appellants did not choose to appeal 
against the finding of Mr. Justice Tendolkar that the date, of the breach was 
June 14, 1951, the result was that they did not appeal from a part of the pre- 
liminary decree which was appealable. If that be the true position, then s. 97 
comes into play and the result of the appellants not appealing against a part 
of Mr. Justice Tendolkar’s decree is that they are bound by that decision and 
they cannot question the decision in the final decree passed by Mr. Justice Desai. 

A reference was made to the practice in this Court, but our attention has not 
been drawn to any judgment relating to this point. It may be that in some 
cases appeal was only preferred against the final decree and no objection was 
taken under s. 97. But the failure to take objection does not necessarily con- 
stitute cither a practice to that effect or an implied decision by the Court that 
that practice was in conformity with the Code. But our attention has been drawn . 
by Mr. Desai to a judgment of Sir Norman Macleod, C.J. and Mr. Justice Faweett 
in Dattatraya Purshottam v. Radhabhat.1 At p. 633 the learned Chief Justica 
says referring to suits under O. XX, r. 16: 


“The suits referred to above are the most common in which preliminary decrees 
can be passed. I may also mention suits for damages in which the plaintiff establishes 
his right to receive damages but an inquiry is necessary as to the amount before a final 
decree can be passed. The principle remains the same. e judgment should ordi- 
narily come at the end of the case. But there are cases re although the Court 
can decide al! questions relating to the rights and liabilities of the parties, the details 
of the decree have to be ascertained by a further inquiry, or time is allowed to a 

,octendant before the decision becomes final.” 


1 (1920) I. L. R. 45 Bom. 627, s.0. 23 Bom, L. R. 92, 
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In this case the plaintiff has established his right to receive damages and all 
that is necessary is an inquiry as to the amount before the final decree can be 
passed. Sir Jamshedji says that the plaintiff has established his right to receive 
damages by proving the breach, but his right has nothing to do with the date 
of the breach. That is obviously untenable. The right that the plaintiff ob- 
tained by the judgment of Mr. Justice Tendolkar was not only the right to 
receive damages but the right to receive damages assessed on the basis that the 
date of the breach was a particular date. In our opinion, although these obser- 
vations might not have been necessary for the decision of the matter before 
Sir Norman Macleod, with respect, we are in agreement with these observations 
and in our opinion these observations do apply to the question before us. 

Sir Jamshedji has then asked us to condone delay under s. 5 of the Limitation 
Act. It is difficult to understand how the facts here would constitute sufficient 
cause, which alone would entitle .us to condone delay. It is not a case where 
under a mistake of law a party is prosecuting the litigation in a wrong tribunal. 
This is clearly a case of ignorance of law and ignorance of law can never con- 
stitute suffifient cause. A party cannot say that because of ignorance of law 
he failed to assert his right in time. If he failed to assert his right in time, 
then his remedy must be held to be barned and ignorance cannot constitute suffi- 
cient cause to entitle the Court to condone delay. 

In our opinion, therefore, to the extent that this appeal raises the question 
of the date of the breach, it is not maintainable by reason of the provisions of 
s. 97 of the Civil Procedure Code. 

Appeal dismissed. 


Attorneys for appellants: Mulla & Milla and Craigie Blunt & Caroe. 
Attorneys for respondents: Bhaishankar Kanga & Girdhavlal. 





CRIMINAL APPELLATE. 





Before Mr. Justice Shah and Mr. Justice Vyas. 


STATE v. BHAISHANKER UTTAMRAIL?* 


Bombay Harijan (Removal of Soctal Disabilities) Act (Bom. X of 1947), Secs. 2 (f) (e), 
3, 4, 7(-b)—Bombay Shops and Establishments Act (Bom. LX XIX of 1948), Sec. 2 (27) 
—Constitution of India, arts. 17, 46—Canteen reserved for use of employees of factory 
whether ‘shop’ within s. 2(f) of Bom. Act X of 1947—Ban on restrictions or discri- 
mination against Harijans imposed by s. 3(b)(5) and s. 4 of Act—Construction. 

A canteen provided in a factory and reserved for the use of employees of the 
factory is a ‘shop’ within the meaning of s. 2(f) of the Bombay Harijan (Removal 
of Social Disabilities) Act, 1946. 

Simmonds Aerocessories (Western) Limited v. Pontytridd Area Assessment Com- 
mittee, distinguished. 

Mayfair Property Company, In re Barlett v. Mayfair Property Company,” The King 
v. Hal? and River Wear Commissioners v. Adamson,‘ referred to. 

The ban imposed by s. 3(b)(5) of the Bombay Harijan (Removal of Social Disabi- 
lities) Act, 1946, does not extend to a stage beyond the stage of an access to a shop. 
The ban on restrictions or discrimination against Harijans, which is referred to in 
s. 4 of the Act, is a much wider ban, is not limited or confined merely to the stage 
of an access to a shop, but relates even to the stages beyond the stage of an access to 
a shop. Section 4 forbids the practice of any discrimination against Harijans, not 
only in the matter of their entry into a shop, but even while they are in a shop after 
having entered it. 


Decided, December 5, 1955. Criminal Judicial Magistrate, First Class, VI Court, 
Appeal No. 1166 of 1955, from the decision of Ahmedabad,in Criminal Case No. 1413 of 1964. 
M. K. Thakore, III Extra Additional Sessions 1 [1944] 1 K. B. 231. 

Judge, Ahmedabad, in Criminal Appeal No. 2 (1898) 2 Ch. 28, 35. 
179 of 1985, setting aside the orders of oon- 3 (1822) 1 B. & O. 193. + 
viotion and sentences passed by R. C. Mehta, 4 (1877) 2 App. Cas. 743. 
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One Bhaishanker (accused No. 2) was the manager of the canteen of Anant 
Mills at Ahmedabad and one Bhikha (accused No. 3) was employed in the 
canteen for serving the customers. On September 15, 1954, one Uka, who 
was a Harijan mill-hand employed in the mills, went to the canteen at about 
9 p.m. and took water from a glass which was set apart for only caste Hindus. 
Thereupon accused No. 3 abused Uka and asked him why he drank water from 
a glass set apart for the other Hindus. Uka then asked for tea and this was 
served to him in a cup and saucer which were set apart for Harijans only and 
this was served to him by a Harijan employee of the canteen who was employed 
there to serve Harijan customers only. On September 16, 1954, when Uka 
was going to the mills, accused No. 3 who was standing near the gate pointed 
him out to his friends and they all assaulted Uka presumably because on the 
previous day he had taken water from a glass set apart for caste Hindus. On 
these facts one Vithaldas (accused No. 1), who was the manager of the mills 
and accused Nos. 2 and 3 were charged with an offence under s. 7(b) read with 
s. 4 of the Bombay Harijan (Removal of Social Disabilities) Act, 1946, in- 
asmuch as they had imposed the aforesaid disabilities in the canteen against the 
Harijans in the matter of service and setting apart of utensils. . 


The trying magistrate held that discrimination was practised in the case of 
Harijans in the canteen, that the canteen was a ‘‘shop’’ within the meaning of 
s. 2(f) of the Act and that, therefore, the Act was applicable to the canteen. 
The magistrate acquitted accused No. 1. Accused No. 2 was convicted for the 
offence under s. 7(b) read with s. 4 of the Act and sentenced to suffer rigorous 
imprisonment for one day and to pay a fine of Rs. 150 and in default rigorous 
imprisonment for three weeks. Accused No. 3 was convicted for the same 
offence and sentenced to suffer rigorous imprisonment for one day and to pay a 
fine of Rs. 25 and in default rigorous imprisonment for one week. In the course 
of his judgment, the magistrate observed as follows: 


“It may be safely held that in the canteen some food-stuff is being sold to the 
customers in retail. It is no doubt true that over and above the food-stufis some charge 
might be made for service in the canteen premises by the canteen boys. Therefore, the 
rent of the premises, if any, and the salaries of the canteen boys would be charges on the 
customers. But the principal work done by the canteen is the sale of the food-stuffs in 
retail to its customers. It would, therefore, essentially be a shop if the above interpreta- 
tion is adopted. It is argued that in the said circumstances the definition of a place of 
public entertainment given in the Act would be redundant and useless. The Legislature in 
these circumstances would not have inserted the definition of the place of publice enter- 
tainment. I may say that the definition of the said word might be useless. 
But the definition of the word ‘shop’ being so specific that there is no difficulty in hold- 
ing that it is ‘shop’ notwithstanding the fact that the canteen might be rendering some 
service over and above the transaction of sale normally done by a shop. That it is mani- 
fest in the definition of the ‘shop’ that the word ‘shop’ is not intended to include anly the 
premises which are known as ‘shop’ but all places where something more is done than 
what shops normally known are expected to do. A hair cutting saloon is a place where 
no sale either in retail or wholesale takes place. It is a place where some service is 
rendered. A laundry is also a place where some service is rendered. While canteen is a 
place where some service is rendered and also the sale takes place. The word ‘shop’ is 
defined to include ‘all other places where services are rendered to customers.’ Thus 
considering the functions of a canteen, from the other aspect, viz. taking into consideration 
the service rendered by it, it would be included in the word ‘shop’. The customers may 
be public at large or form a group.” 


Accused Nos. 2 and 3 appealed to the Extra Additional Sessions Judge at 
Ahmedabad. The Sessions Judge agreed with the findhhg of the trying magis- 
trate that discrimination was practised against Harijans in the canteen on the 
ground that they were Harijans, but he set aside the order of conviction and 

entence passed against the accused by the magistrate and acquitted the accused 
On the ground that the Act was not applicable to the canteen which was run 
exclusively for the employees of the mills and that the canteen did not come 
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within the definition of ‘‘shop’’ in s. 2(f) of the Act. In the course of his 
Judgment, the Sessions Judge observed as follows: 

“If the definitions of ‘place of public entertainment’ and ‘shop’ are considered, it 
becomes apparent that a place where any kind of food or drink is supplied for consumption 
on the premises is a place of entertainment. It is true that in the definition of ‘shop’ the 
word ‘goods’ is used and the meaning of the word ‘goods’ is wide enough to include even 
any kind of food. But in the present case a place where food and drink are supplied for 
consumption on the premises, has been given a specific and an exclusive meaning and 
when this is taken into consideration it becomes evident that food supplied for consump- 
tion on the premises of a place must be excluded from the ‘goods’ and to that extent the 
word ‘goods’ must be given a limited meaning. This construction also finds support from 
the fact that ‘shop’ is defined as any premises where goods are sold either by retail or 
wholesale or both. This also indicates that food supplied for consumption on premises is 
not intended to be covered by the word ‘goods’ used in the definition of ‘shop’. Therefore, 
when considered in the light of the subject and context it becomes evident that food sup- 
plied in a canteen for consumption there is not intended to be included in the term ‘goods’ 
used in the definition of ‘shop’. To give such a meaning to the term ‘goods’ is repugnant 

_to the extent. In this view of the matter a canteen where refreshments, that is, food and 
drink are supplied on the premises cannot be considered to be a shop within the meaning 
of cl. (f) of s. 2. 

The learned Magistrate also considered the latter part of the definition of ‘shop’ 
and held that it was a part of the function of the canteen to render service and 
in that view of the matter also canteen can be included in the word ‘shop’. The 
latter part of the definition of ‘shop’ refers to certain places which are includ- 
ed in the definition of ‘shop’, Two places are specifically referred to and they are laundry 
and hair cutting saloon. These are followed by the phrase ‘or such other place 
where services are rendered’. Therefore, the phrase referred to by me just now, refers 
to a place where only service is rendered without any goods being sold as in the case of a 
laundry or a hair cutting saloon. A place where food and drink are supplied for consump-~ 
tion would necessarily render some service to customers while serving food and drink but 
a place meant for the supply of food and drink in this manner is specifically deemed to 
be a place of entertainment and this shows that merely the fact that some service is render- 
ed while supplying food and drink would not amount to such service falling within the 
meaning of the term ‘shop’. I am, therefore, unable to hold that the fact that in the canteen 
some service is rendered for supply of refreshment and drink would be sufficient to hold 
that the canteen is a ‘shop.’” 


The State of Bombay appealed against the order of acquittal. 


A. A. Mandgi, Assistant Government Pleader, for the appellant, the State 
of Bombay. 
Purshottam Tricumdas, with Kanga and Co., for the respondents-accused. 


Vyas J. This is an appeal from acquittal and it raises a short but interest- 
ing question under the Bombay Harijan (Removal of Social Disabilities) Act, 
1946, viz. the question of construction of s. 2, cl. (f), which defines ‘shop’. The 
definition of ‘shop’ is preceded by the definition of ‘place of public entertain- 
ment’ which is contained in s., 2, el. (e). .‘Place of public entertainment’ is 
defined as meaning 

“any place, whether enclosed or open, to which the public are admitted, and where any 
kind of food or drink is supplied for consumption on the premises for the profit or gain 
of any person owning or having an interest in or managing such place; and includes a 
refreskment-room, eating-house, coffee-house, boarding-house, lodging-house and hotel.” 
‘Shop’ is defined as mganing: 

“any premises where goods are sold either by retail or wholesale or both and includes 


a laundry, a hair-cutting saloon or such other place where services are rendered to 
customers,” 


Now, the question whether the particular premises are a ‘shop’ under the Act de? 
pends upon the construction of the words ‘goods’ and ‘sold’ in the above- 
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mentioned definition of ‘shop’. Does the word ‘goods’ include’ any kind of 
food or drink supplied for consumption on the premises or is it referable only 
to an article supplied otherwise than for consumption on the premises? Does 
the word ‘sold’ connote that a person who pays the price for an article and 
takes delivery thereof must take away the article with himself and leave the 
premises with it or does it also connote that a person who purchases an article, 
say an article of food or drink, may consume it on the premises? Upon the 
answers to these questions depends the decision of this appeal. 

The learned trial Magistrate took the view that the ‘goods’ referred to in 
the definition of ‘shop’ im s. 2, cl. (f) were inclusive of any kind of food or 
drink supplied for consumption on the premises and that the principal work 
done by the canteen was ‘‘the sale of the food stuffs in retail to its customers.’’ 
On the other hand, the learned Additional Sessions Judge, who heard the 
appeal from the learned Magistrate’s judgment, took a contrary view and held 
that ‘goods’ in s. 2, cl. (f} did not include any kind of food or drink supplied 
for consumption on the premises. He observed that the ‘‘food supplied for 
consumption on the premises of a place must be excluded from the ‘goods’ and 
to that extent the word ‘goods’ must be given a limited meaning.’’ As the 
learned Judge held that the articles of food or drink supplied in the canteen 
for consumption on the premises were not ‘goods’ under the Act, the supply 
thereof did not amount to sale of goods within the meaning of s. 2, el. (f). 

The question as to the construction of the expression ‘shop’ has arisen in this 
case in this way. The respondents Bhaishankar Uttamrai and Bhika Punja 
are the canteen manager and the canteen boy respectively of the Anant Mills 
in Ahmedabad. They were accused No. 2 and accused No. 3 m the case which 
was tried by the learned Magistrate. Accused No. 1 who was tried but acquit- 
ted by the learned Magistrate is the General Manager of the Anant Mills, The 
complainant Uka Pancha, a Harijan mill-hand, is an employee in these mills. 
Now, the prosecution case is that, although the Harijans are allowed to sit 
wherever they like in the canteen of these mills, they are served only by a 
Harijan boy who is not permitted to serve other Hindus. Harijans are not per- 
mitted to avail themselves of the services rendered by the non-Harijan bearers. 
On September 15, 1954, at 9 p.m. Uka Pancha went to the canteen and took 
water from a glass which was set apart for the other Hindus. Thereupon the 
respondent Bhika Punja, who was a canteen boy, abused Uka Pancha and 
asked him why he drank water from a glass set apart for the other Hindus. Uka 
asked for forgiveness and called for tea. Tea was served to him by the Harijan 
boy in a cup and saucer which were set apart for the Harijans only. Uka took 
tea and left the canteen. On the next day, at 2-30 p.m. Uka was going to the 
wills. The respondent Bhika Punja was standing near the gate of the mills. 
He saw Uka and pointed him out to his friends. Bhika and his friends assault- 
ed Uka and the prosecution contention is that Uka was assaulted, because on 
the previous day he had taken water from a glass which was set apart for the 
other Hindus. Uka reported the incident of the assault upon him to a Majur 
Mahajan representative of the mills and filed a complaint. His complaint was 
that a discrimination was made against Harijans in the canteen of the mills, and 
the discrimination alleged was that the Harijans were not permitted to take 
service from the canteen boys who were not Harijans, but were required to be 
served by a Harijan boy only, that the Harijans were not allowed to use utensils 
which were set apart for the other Hindus and that the Harijan canteen boy 
was not allowed to serve the non-Harijan Hindus. It was conceded that no 
discrimination was made between Harijans and other Hindus in the matter of 
the quality of food or the quality of utensils. The prosecution contention is 
that the above-mentioned disabilities imposed in the cante against the Harijans 
in the matter of service and setting apart of utensils offend against the provi- 
sions of the Bombay Harijan (Removal of Social Disabilities) Act, 1946, and 
the charge against the respondents is that they had committed an offence under 
%47(b) read with s. 4 of the Act by practising discrimination against the 
Harijans, 
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The learned Magistrate held that the canteen was not a ‘place of public enter- 
tainment’, but was a ‘shop’ within the meaning of cl. (f) of s. 2 of the Act 
and, therefore, the Act was applicable to the facts of this case. On merits, the 
learned Magistrate came to the conclusion that the above-mentioned restrictions 
against the Harijans constituted a discrimination against them and that the 
respondents as the canteen manager and the canteen boy respectively were res- 
ponsible for it. Accordingly, he convicted the respondents under s. 7(b) read 
with s. 4 of the Act and sentenced respondent Bhaishankar Uttamrai to suffer 
one day’s rigorous imprisonment and to pay a fine of Rs. 150 or in default to 
suffer three weeks’ rigorous imprisonment and respondent Bhika Punja to 
suffer one day’s rigorous imprisonment and to pay a fine of Rs. 25 or in default 
to suffer one week’s rigorous imprisonment. On the respondents appealing 
to the Court of Session at Ahmedabad, the learned Additional Sessions Judge 
held that the canteen was neither a ‘place of public entertainment’ nor a ‘shop’ 
under the Act and that, therefore, the Act was not applicable and accordingly 
no offence under the Act was committed by the respondents, although on merits 
the learned? Judge also came to the conclusion that in this canteen a discrimina- 
tion was made against the Harijans. Accordingly, the learned Judge ordered 
the acquittal of the respondents. The State of Bombay has come in appeal 
from that order of acquittal. 

Now, the learned Additional Sessions Judge is right in our view in holding 
that a canteen of a mill is not a place of public entertainment, since only the 
employees of the mill concerned and not all the members of the public are entitl- 
ed as a matter of right to the services rendered by the canteen; but the learned 
Judge is in error when he says that the canteen of a mill is not a shop under 
the Bombay Harijan (Removal of Social Disabilities) Act, 1946. In dealing 
with the point whether a canteen is a shop or not under the Act, the learned 
Judge has observed in the course of his judgment: 


“Tt ig true that in the definition of ‘shop’, the word ‘goods’ is used and the meaning 
of the word ‘goods’ is wide enough to include even any kind of food. But in the present 
case a place, where food and drink are supplied for consumption on the premises, has 
been given a specific and an exclusive meaning and when this is taken into consideration 
it becomes evident that food supplied for consumption on the premises of a place must 
be excluded from the ‘goods’ and to that extent the word ‘goods’ must be given a limited 
meaning.” 

In other words, the learned Judge has taken the view that the word ‘goods’ 
in the definition of ‘shop’ in el. (f) of s. 2 does not include any kind of food 
or drink supplied for consumption on the premises and, therefore, the canteen 
where food or drink is supplied for consumption on the premises is not a shop. 
It would appear that the line of thought which the learned Judge adopted 
was that since the place where any kind of food or drink is supplied for con- 
sumption on the premises thereof would be a ‘place of entertainment’, the shop 
would also be a place of public entertainment if the word ‘goods’ in the defini- 
tion of ‘shop’ were so construed as to include any kind of food or drink sup- 
plied for consumption on the premises. In the view of the learned Judge, such 
a position, viz. a place being both a shop and a place of public entertainment at 
the same time could not have been intended by the Legislature who had specifi- 
cally defined the two terms ‘place of publie entertainment’ and ‘shop’ different- 
ly in cl. (e) and cl. (f) of s. 2. In other words, it would appear that the learned 
Judge thought that a place of public entertainment and a shop as envisaged by 
the Act were totally distinct things. It was this view which was responsible 
for his further view that an overlapping between the definitions of these expres- 
sions as contained in cls. (e) and (f) of s. 2 was to be avoided. Now, in our 
opinion, the learned budge’s approach to this case was basically wrong. We 
approached the case on the basis that if the word ‘goods’ in el. ( f) of s. 2 of the 
Act were to include any kind of food or drink supplied for consumption on the 
premises, the place would at the same time be both a place of public entertain- 
ment and a shop, that in such a case there would be an overlapping bet 
the definitions of the expressions ‘place of public entertainment’ and ‘shop’ and 
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that the Legislature could not have intended to enact such an overlapping piece 
of Legislation. Therefore, thought the learned Judge, the word ‘goods’ in the 
definition of ‘shop’ must be so construed that a place of public entertainment 
would be a place invariably distinct from shop and vice versa. In other words, 
the basis of his approach was that, so far as thé Bombay Harijan (Removal of 
Social Disabilities) Act, 1946, is concerned, there could not be a place simul- 
teneously capable of bearmg both the denominations, viz. a place of public 
entertainment and a shop. According to the learned Judge’s thinking, the defi- 
nitions contained in els. (e) and (f) of s. 2 were mutually exclusive. In our 
opinion, the definitions in cls. (e) and (f) of s. 2 are not mutually exclusive 
and we think that the learned Judge’s basis of approach to the case is erroneous. 

Often an overlapping occurs between the definitions of two terms and it is 
indeed natural and inevitable that sometimes it must occur; for it is a matter 
of an ordinary experience in the realm of reality that we come across a place 
which is both a ‘place of public entertainment’ and a ‘shop’ at the same time. 
Take the instance of big stores where numerous articles of different descriptions 
are sold and where there are several departments, for example, a *entlemen’s 
department where men’s wear is sold; a ladies’ department where women’s 
necessaries are sold; a children’s department where things in which children 
would be interested are sold and a general department where jewellery, cutlery, 
erockery, stationery, watches, fountain-pens, perfumes etc. are sold. Now, in 
the case of such stores, we often find that upon a portion of the premises there 
is a refreshment room where articles of food and drink are supplied on pay- 
ment for consumption on the premises themselves. Now, such stores would be 
appropriately called both places of public entertainment and shops. Shops un- 
doubtedly they are, since customers go there and purchase goods from them. 
They are also places of public entertainment since articles of food and drink 
are supplied for consumption on the premises thereof to the members of the 
public visiting the stores. This is a notable example of a shop being also a 
place of public entertainment. It is clear that this is not a hypothetical in- 
stance, but is one which we come across in daily experience. 

Take another instance, an instance of a restaurant where food and drink are 
served for consumption on the premises. Again, it is a matter of ordinary ex- 
perience that in a portion of the same room where food and drink are served 
for consumption on the premises, there may be a counter where articles of 
food, such as sweets, chocolates, cakes, biscuits, nuts, etc. are purchased other- 
wise than for consumption on the premises. Such a place also would be cor- 
rectly called both a place of public entertainment and a shop. It is futile to con- 
tend that sweets, chocolates, cakes, biscuits, nuts, etc. would be goods only if 
they are purchased otherwise than for consumption on the premises and would 
cease to be goods if the customer purchases them for consumption on the pre- 
mises. It would also be futile to contend that a sale of these articles to a pur- 
chaser takes place within the meaning of s. 2, cl. (f) of the Act only if a eus- 
tomer leaves the premises with those articles, but not if he consumes those articles 
on the premises themselves. Such a distinction would be wholly arbitrary and 
unjustified. The above instance of a restaurant is an example of a place of 
public entertainment being also a shop at the same time. 

It is inconceivable that in enacting cls. (e) and (f) of s. 2, the Legislature 
would have intended to make the definitions contained in those clauses mutually 
exclusive and thereby ignore what is a matter of daily experience in big depart- 
mental stores and restaurants. If the definitions of a ‘place of public enter- 
‘tainment’ and a ‘shop’ are to be construed as being mutually exclusive and if, 
therefore, the word ‘goods’ in the definition of ‘shop’ is to be so interpreted 
ag to exclude any kind of food or drink supplied for coysumption on the pre- 
mises and if the meaning of the word ‘sold’ is to be limited to the supply of an 
article otherwise than for consumption on the premises, we shall have to attribute 
to the Legislature an intention to deny to the Harijan employees of the indus- 
aial concerns, business houses, educational institutions and other concerns and 
corporations a benefit of the removal of social disabilities so far as the canteens 
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attached to these institutions are concerned. A canteen is a place where the 
tired employees of a concern, who are drawn from all sections of the public in- 
cluding the Harijans, go to refresh themselves and sustain themselves, and if 
that place is to be excluded from the purview of the Act which is a piece of 
social legislation, the very object of the Act, which seeks to remove the, scourge 
of untouchability to which Harijans as a class are the victims, would be sub- 
stantially defeated. We cannot attribute such an intention to the Legislature 
as would be repugnant to the subject-matter of the Act itself and would strike 
at the very roots of the legislation which lay in a growing realisation in the con- 
_ Science of the society that untouchability was a social evil and that such dis- 
abilities as were imposed by the other Hindus against the Harijans were a scar 
on the fair name of social justice and must be removed. It is clear that the 
intention of the Legislature in enacting the Bombay Harijan (Removal of Social 
Disabilities) Act, 1946, was to wage a crusade against an evil which amounted to 
denial of equal rights of citizenship to the Harijans who are no less the citizens 
of this country than the other Hindus, and this object of the Act must not be lost 
sight of when we are construing a section of the Act, since it is a well-settled 
rule of construction that the expressions and words used in the Act must be 
construed in the context of the object. of the Act. A plain and generally accept- 
ed connotation of the words must be assigned to the words. There should be 
no departure from this rule except when justified by cogent reasons, such as 
avoidance of repugnancy to the Act or promotion of conformity with the object 
of the Act. Now, there is no doubt that the generally accepted connotation of 
the word ‘goods’ includes articles of food or drink irrespective of whether they 
are purchased for consumption on the premises or otherwise. A departure from 
this connotation would be justified only on strong grounds, for instance if a 
repugnancy to the rest of the provisions of the Act is to be averted, or if the 
object of the Act is to be furthered, by the departure. In this case, if the word 
‘goods’ in the definition of ‘shop’ is construed so as to exclude any article of food 
or drink supplied for consumption on the premises and if the connotation of 
the word ‘sold’ is to be narrowed down and limited to the supply of an article 
otherwise than for consumption on the premises, not only will the object of the 
Act not be furthered, but it will be frustrated as the construction above-mentioned 
would result in the perpetuation of discrimination against the Farijaus in the 
canteens of the industrial concerns and other public organisations and institu- 
tions. On the other hand, if the expression ‘goods’ is interpreted so as to in- 
elude any kind of food or drink supplied for consumption on the premises and 
if the word ‘sold’ is construed so as to include the supply of an article for con- 
sumption on the premises, there would be no repugnancy to any of the provi- 
sions of the Act and the construction will conduce to the carrying out of the 
object of the Act. Courts always lean towards a construction which would help 
in giving effect to the object underlying a statute. It may be noted that if the 
provisions of the definition of one expression or term in the Act overlap those 
of the definition of another expression or term, it is no repugnancy. Overlap- 
ping is one thing; repugnancy is another thing. Repugnancy is to be avoided; 
overlapping is sometimes inevitable. 

Mr. Purshottam for the respondents contends that the word ‘sold’ in the ex- 
pression ‘where goods are sold’ in the definition of ‘shop’ in s. 2, el. (f), means 
that a customer pays the price for the goods purchased, takes delivery thereof 
and walks out of the premises taking the goods with him. In other words, ac- 
cording to Mr. Purshottam, an article of food, or drink, for instance a packet 
of sweets or chocolates or a bottle of orange squash, could be said to be ‘goods 
sold’ to a customer, only if the customer quitted the premises immediately after 
paying the price for fhe article and taking delivery thereof. If, after taking 
delivery, the customer continues to be on the premises and consumes the article 
purchased by him while still on the premises, the transaction ceases to be a 
sale. The logical extreme of this submission would be that the sale of an article 
takes place only in those cases where the article sold to a customer does ned 
disappear from the palm of the customer so long as he is on the premises. “It 
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would not matter if it disappeared the moment the customer left the premises. 
In that case, it would still be a ‘sale’. But if the disappearance of the article 
by reason of its consumption oceurred while the customer was still on the pre- 
mises, then the transaction would cease to be a ‘sale’ and would only amofnt 
to service rendered to the person to whom the article was given. Such a con- 
struction is manifestly artificial and unnatural. I do not understand why a 
particular stage at which the consumption of an article takes place subsequent 
to its sale should make any difference to or alteration in the nature of the trans- 
action entered into by a customer with a shop. The effect of Mr. Purshottam’s 
eontention would be that if an employee of the Mills goes to a canteen, purchases 
an article of food or drink, say a packet of sweets or a cup of tea, takes delivery 
thereof, leaves the canteen taking away the said article with him and consumes 
the article outside the canteen while talking to his friends, there would be a 
‘sale’ of the article and the premises would be a ‘shop’ within the meaning of 
s. 2, cl. (f) of the Act. But, if the employee after paying the price for the 
article and after taking delivery thereof sits down on the premises and consumes 
the article while still on the premises, then there is no gale of the®said article 
to him and the premises are not a shop under the Act. In other words, accord- 
ing to the construction which Mr. Purshottam wishes us to put upon the ex- 
pression ‘where goods are sold’, whether the premises are a ‘shop’ or not would 
not depend upon the nature of the transaction entered into with a person, but 
would depend upon what the person concerned would do to the article sold to 
him. Such a construction is too unreal to be accepted and could not have been 
intended by the Legislature. 

I may state Mr. Purshottam’s contention in a slightly different way. Mr. 
Purshottam says that a canteen is not a ‘shop’ because nobody could go to a 
canteen, purchase an article of food or drink at a counter and walk out of the 
premises taking away the said article of food or drink with himself. According 
to Mr. Purshottam, a person who pays for an article of food or drink in a can- 
teen must sit down on the premises of the canteen and consume it there only. 
We cannot accept this submission. Why can a person who pays for a cup of 
tea or a glass of soda at a counter in a canteen not take it away with himself 
and consume it wherever he likes so long as he returns the empty cup or glass 
after consumption? Why can he not take a packet of chocolates or sweets paid 
for by him at a counter with himself and go out and consume the chocolates or 
sweets outside? We are not referred to any authority in support of Mr. Pur- 
shottam’s contention that a customer to whom sweets or chocolates are sold by 
a shop cannot conswme them on the premises themselves. In our view, there 
is no justification to hold that the expression ‘where goods are sold’ in el. (f) of 
s. 2 must exclude the supply of an article of food or drink for consumption on 
the premises. 

Mr. Purshottam says that in a canteen a person does not ‘purchase’ an article 
of food or drink, because he does not pay just the price for the article, but also 
pays for the service rendered to him. The payment made by him, says Mr. Pur- 
shottam, is not only towards the cost of the article consumed by him, but also 
goes towards the overhead charges which the owner of the canteen has to bear. 
But Mr. Purshottam overlooks the fact that this characteristie would be present 
even in the case of premises which, even according to him, would be shops. Take 
the instance of a draper’s shop. Payment made by a customer in that shop 
for the cloth purchased by him would go not only towards the cost of the cloth 
sold to him, but would also go towards the overhead charges which the proprie- 
tor of the shop has to bear in the shape of the rent of the premises, salary of 
servants engaged by him ete. Therefore, this characteristic viz. that the pay- 
ment made by a customer to a canteen would be a paymenthot only for the goods 
supplied to him, but also for the service rendered to him, would not detract 
from the nature of the premises being a shop. In our view, therefore, there is 
10 justification for departing from the generally accepted connotations of the 

ds ‘goods’ and ‘sold’ which oceur ing. 2, el. (f) of the Act. In our opinion, 
the articles of food or drink which are given to a person In a canteen on pay- 
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ment of price by the said person are goods within the meaning of s. 2, el. (f), 
and they are sold to the person to whom they are delivered upon the acceptance 
of price from him, irrespective of where he consumes them. Consequently, a 
canteen would be a ‘shop’ within the meaning of s. 2, cl. (f), of the Act and, 
therefore, the provisions of the Act would apply to this case. 

Mr. Purshottam says that a canteen is not a ‘shop’ because the principal 
characteristic of a shop is conspicuous by its absence in a canteen. Mr. Pur- 
shottam contends that the dominant characteristic of a shop is that the mem- 
bers of the publie as such have a right to enter the premises for having their 
particular wants supplied and services rendered. On the premises of a shop, 
goods are offered to the publie or ean be bought by the publie. In other words, 
Mr. Purshottam says that the essential feature of a shop is its appeal to the 
public or some section of the public. According to Mr. Purshottam, the feature 
of a canteen on the other hand is its exclusiveness in the sense that admission 
to it is not open to the public as such, but is restricted to the employees of a 
particular concern. The members of the publie cannot resort to a canteen for 
having their? wants supplied. It caters to the wants of only the employees of 
a particular Mill or concern. Therefore, says Mr. Purshottam, a canteen is 
not a shop. For this submission, Mr. Purshottam has relied on an English deci- 
sion in the case of Simmonds Aerocessories (Western) Limited v. Pontytridd 
Area Assessment Committee and another.’ In that case, the appellants, who 
were manufacturers of air-craft accessories, had occupied a canteen situated on 
a plot of land which at its nearest pomt was 260 feet distant from the main 
factory. The main factory was admittedly an industrial hereditament within 
the meaning of s. 3, sub-s. (1), of the Rating and Valuation (Apportionment) 
Act, 1928. The canteen was restricted to the use of the appellants’ employees 
and comprised two large dining-rooms, in which hot and cold meals were served, 
eloak-rooms and other accommodation. Meals were provided at a price which 
eovered their cost without profit, and on the average 1,850 out of 2,000 employees 
were present at each meal. The canteen was regularly inspected by the inspec- 
tors of factories and complied with the requirements of the Factories (Canteens) 
Order, 1940. It was held in that case that the canteen was a factory or work- 
shop within the meaning of s. 149, sub-s. (1), of the Factory and Workshop 
Act, 1901; and that it was not primarily occupied and used either for the pur- 
pose of a retail shop or for any other purposes not those of a factory or work- 
shop. Now, it is well-settled that to arrive at the real meaning of the words 
used in the Act, it is always necessary to get a precise conception of the aim, 
scope and object of the whole Act. As Lindley M.R. observed in Mayfair Pro- 
perty Company, In re Bartlett v. Mayfair Property Company :? 

“In order properly to interpret any statute, it is necessary to consider how the law 
stood when the statute to be construed was passed, what the mischief was for which the 
old law did not provide, and the remedy provided by the statute to cure that mischief.” 
A perusal of the Bombay Harijan (Removal of Social Disabilities) Act, 1946, 
would show that its aim is the removal of social disabilities against Harijans 
and its scope extends to the elimination of discrimination against Harijans in 
all its forms and shapes, since the removal of disabilities intended by the Act 
is not a partial removal, but removal unqualified. The mischief, for the cure 
of which the Act was enacted and against which the law as it stood before the 
Act was passed made no provision, was the mischief of various restrictions 
against Harijans from which the social conscience recoiled. It is in the context 
of this aim and scope of the Act that the true meaning of the word ‘shop’ is to 
be found. As the Court observed in #. v. Hall, the meaning of the words of 
a statute is found not go much in a strictly grammatical or etymological pro- 
priety of language, no even in its popular use, as in the subject or in the occa- 
sion on which they are used and the object to be attained. The same rule of 
eonstruction was adopted in the case of River Wear Commissioners v. Adamson,* 
when Lord Blackburn said that the true meaning of any passage was to be, 


1 [1944] 1 K. B. 281. 3 (1822) 1B. & C. 122, 136. : 
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found not merely in the words of that passage, but in comparing it with other 
parts of the law, ascertaining also what were the circumstances with reference 
to which the words were used and what was the object appearing from those 
circumstances which the Legislature had in view. It is a well-known canon 
of construction that, whenever a statute or document is to be construed, it must 
be construed not according to the mere ordinary general meaning of the words, 
but according to the ordinary meaning of the words, as applied to the subject- 
matter with regard to which they are used. (Maxwell on Interpretation of 
Statutes, 10th edn. p. 52). The same learned author has said that the words 
of a statute are to be understood in the sense in which they best harmonise with 
the subject of the enactment and the object which the Legislature has in view. 
It is clear, therefore, that, although according to the ordinary concept of the 
word ‘shop’, the appeal of the said premises lies to the public and the admis- 
sion thereto 1s not restricted to any particular class of people, it would be justi- 
fiable to depart from the ordinary meaning to the extent that it may be necessary 
to do so to promote the object of the Act, and we know that the underlying object 
of the Act is furtherance of social justice which requires that the "Aghts of citi- 
zenship—there is only one kind of citizenship in this country, namely the citi- 
zenship of India—which are enjoyed by other Hindus shall not be denied to 
Harijans simply because of the incidence of their birth. When the Legislature 
said that it was expedient to enact this legislation for the removal of social dis- 
abilities on Harijans, it clearly intended that the social status of Harijans must 
grow and develop. Bearing this aim of the Legislature and the abovementioned 
rule of construction in mind, we must remember that the English decision on 
which Mr. Purshottam relies is a decision under the Rating and Valuation (Ap- 
portionment) Act, 1928, a Taxing Statute of England where any such class of 
people corresponding to Harijans is non-existent and where untouchability is 
unknown. On the other hand, the Bombay Harijan (Removal of Social Dis- 
abilities) Act, 1946, is a piece of social legislation of this country, specially en- 
acted to mitigate social disabilities to which Harijans in this country are sub- 
jected by other Hindus. The Act contains a legislative sanction for combating 
the evil of untouchability in all its aspects and shades. This subject-matter of 
the Act must be kept pre-eminently in view and its furtherance must be a 
governing consideration while construing phrases and words used in the Act. 
Therefore, although the ordinary meaning of the word ‘shop’ may be as stated 
in the English case cited by Mr. Purshottam, we would in the context of the 
subject-matter of the Act which we are construing extend its connotation to a 
canteen, a place which, though not open to the members of the public as such, 
is visited by the employees of a mill who are drawn from all sections of the 
public including Harijans. In our view, to construe a canteen as being a place 
beyond the purview of the Act would be to put a construction which the Legis- 
lature, having the removal of Harijans’ social disabilities at heart, did not in- 
tend and which would defeat the directive embodied in art. 46 of the Con- 
stitution of India which says that the State shall promote with special care edu- 
cational and economic interests of the weaker sections of the people, and, in 
particular, of the Scheduled Castes and the Scheduled Tribes, and shall pro- 
tect them from social injustice and all forms of exploitation. 

As I have stated earlier in the course of this Judgment, the definitions in 
els. (e) and (f) of s. 2 of the Act are not mutually exclusive. In this connec- 
tion, to ascertain the intention of the Legislature we may usefully turn to the 
definition of ‘shop’ in the Bombay Shops and Establishments Act, 1948. The 
word ‘shop’ under the said Act is defined in s. 2, sub-s, (27) thereof and the 
definition runs thus: 

“‘Shop’ means any premises where goods are sold, either hy retail or wholesale or 
where services are rendered to customers, and includes an office, a store room, godown, 
warehouse or work place, whether in the same premises or otherwise, mainly used in con- 
nection with such trade or business but does not include a factory, a' commercial estah- 

' Hshment, residential hotel, restaurant, eating house, theatre or other place of public 
amusement or entertainment.” 
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Comparing the above-mentioned definition of ‘shop’ in sub-s. (27) of s. 2 of the 
Bombay Shops and Establishments Act, 1948, with the definition of ‘shop’ in 
el. (f) of s. 2 of the Bombay Harijan (Removal of Social Disabilities) Act, 1946, 
we have no doubt that, if the intention of the Legislature had been to exclude 
a place of public entertainment from the purview of the definition of ‘shop’ as 
contained in cl. (f) of s. 2 of the Bombay Harijan (Removal of Social Disabi- 
lities) Act, 1946, the Legislature would have used language similar to the langu- 
age used by them in sub-s. (27) of s. 2 of the Bombay Shops and Establishments 
Act, 1948, and would have in terms provided in the definition of ‘shop’ in s. 2, 
el. (f), that the expression ‘shop’ would not include a “place of public enter- 
tainment’. But the Legislature did not say so. This, in our view, would be 
an indication and a good indication to suggest as to what the intention of the 
Legislature must have been while defining ‘shop’ in el. (f) of s. 2 of the Bombay 
Harijan (Removal of Social Disabilities) Act, 1946. In our opinion, the Legis- 
lature did not intend to make the definitions of ‘place of public entertainment’ 
and ‘shop’ mutually exclusive. 

Mr. Purshottam has contended that, if the Legislature intended that the 
expression ‘where goods are sold’ should include the supply of articles for con- 
sumption on the premises, they would have included a canteen amongst the 
places mentioned in the latter part of cl. (e) of s. 2. In our view, however, 
the reason for not including a canteen amongst the places such as a refreshment- 
room, eating-house, coffee-house, boarding-house ete. which are mentioned in 
cl. (e) is obvious. Those are places to which the public have a right of access. 
whereas in the case of a canteen, the admission is restricted to the employees of 
a particular concern, organisation or institution. The public as such have no 
right of access thereto. Next Mr. Purshottam has argued that, if the Legisla- 
ture had intended to include a canteen in the definition of ‘shop’, they would 
in terms have done so as they expressly included a laundry and a hair-cutting 
saloon in the definition. We are unable to see substance in this submission. A 
laundry and a hair-cutting saloon are specifically included in the definition, 
because if they had not been so included, they would not have fallen within 
the purview of ‘shop’ as they are not places where any goods are sold. Ther 
are premises where only services are rendered without the sale of any goods. 
The case of a canteen is quite different. In a canteen, the goods are gold and 
therefore the earlier part of the definition of ‘shop’ would cover a canteen 
even without an express reference to it. 

Next Mr. Purshottam says that even if a canteen be held to be a shop under 
the Act, the provisions of the Act forbidding discrimination against Harijans in 
a shop are not violated in the canteen of the Anant Mills. Mr. Purshottam has 
invited our attention to ss. 3 and 4 of the Act and contended that the provisions 
of s. 4 must be construed in relation to those of s. 3. In particular, he has 
referred us to sub-cl. (v) of cl. (b) of s. 3 which provides: 

“Notwithstanding anything contained in any instrument or any law, custom or usage 
to the contrary, no Harijan shall merely on the ground that he is a Harijan be prevented 
from having access to a shop to which the members of all other castes and classes of 
Hindus are ordinarily admitted.” 

Then s. 4 says: 

“No person in charge of any of the places referred to in sub-clauses (i), (ii), (iv), (v) 
and (vi) or any conveyance referred to in sub-clause (ii) of clause (b) of section 3 shall 
impose any restriction on a Harljan or act in a manner as to result in discrimination 
against him merely on the ground that he is a Harijan.” 


Correlating the provisions of s. 4 with the provisions of s. 3, Mr. Purshottam 
has contended that, far as shops are concerned, the discrimination which 
the Act has np ic ainst is only in the matter ‘of access to the shops and 
does not relate to what happens in the shops after the access is obtained thereto. 
Mr. Purshottam says that even on the prosecution case itself, no discrimination 
is practised against Harijans so far as the access to the canteen of the Anant 
Mills is concerned. Therefore, says Mr. Purshottam, the provisions of the Act 
are not offended against by the authorities of this canteen. In our view, this 
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is not a correct construction of ss. 3 and 4. The provisions of s. 3, cl. (b), sub- 
cl. (v) are limited to a ban on the prevention of Harijans from having an access 
to a shop. The ban imposed by s. 3, cl. (b), sub-cl. (5), does not extend to a 
stage beyond the stage of an access to a shop. The ban on restrictions or dis- 
crimination against Harijans, which is referred to in s. 4, is a much wider ban, 
is not limited or confined merely to the stage of an access to a shop, but relates 
even to the stages beyond the stage of an access to ashop. In other words, s. 4 
forbids the practice of any discrimination against Harijans, not only in the 
matter of their entry into a shop, but even while they are in a shop after having 
entered it. Therefore, the discrimination practised in this canteen against the 
Harijans in the matter of setting apart of utensils and service on the premises 
of the canteen is an offence under the Act. 

Lastly Mr. Purshottam has contended before us that, even on merits, there has 
been no discrimination against the Harijans in this canteen. Now, in this con- 
nection, both the Courts below have held that in this canteen a discrimination 
was practised against the Harijans. On the evidence before them the learned 
Magistrate and also the learned Additional Sessions Judge held that Harijans 
were not permitted to avail themselves of the services rendered to the customers 
by non-Harijan boys. They were not permitted to use the utensils which were 
set apart for the non-Harijan Hindus and a Harijan boy was not permitted 
to serve the non-Harijan Hindus. In view of these facts, which both the Courts 
below held proved, they came to the conclusion that in this canteen a discrimina- 
tion was practised against the Harijans. Mr. Purshottam challenges this find- 
ing of fact arrived at by both the Courts below by referring us to the evidence 
of witnesses Uka Pancha, Amthabhai Mangabhai, Ramavtar and Nabhubha. It 
may be noted that out of the above-mentioned witnesses, Ramavtar and Nabhubha 
bave been examined as defence witnesses. We have been carefully taken through 
the evidence of Uka Pancha and Amthabhai Mangabhai and on a careful reading 
of that evidence, and also the evidence of the defence witnesses, we cannot accept 
Mr. Parshottam’s contention that there was no discrimination practised against 
the Harijans in this canteen. For instance. Uka Pancha has said in his evi- 
dence that in this canteen there are separate arrangements for other Hindus and 
Harijans; for instance, separate utensils are kept for the Harijans and also a 
discrimination is made in the matter of service. Then Uka has said that he had 
taken water in a glass which had been kept apart for other Hindus and the 
result was that he was abused by respondent Bhika Punja. It is true that in 
cross-examination this witness has said that the utensils for the other Hindus as 
well as for Harijans were brought from the same place and were sent to the same 
place for the purpose of cleaning. That of course is true. Tt is not the case 
of the prosecution that there is any difference in the quality of utensils so far 
as the Harijans and the non-Harijans are concerned. The quality of utensils 
in which food or drink is served to the employees who are Harijans and non- 
Harijans is the same. But the discrimination contended by the prosecution is 
that certain utensils are kept apart for other Hindus and certain others for 
the Harijans. On this particular point, Uka Pancha’s evidence does not help 
the respondents. On the contrary, Uka has said that white cups are kept for 
the Harijans whereas cups with borders are kept for the non-Harijan Hindus. 
Presumably, Uka means that cups without borders are meant for the Harijans 
and those with borders are set apart for other Hindus. Again, on the cups 
for drinking water which are meant for the Harijans, there are grooves upto 
half the height of the eups; and in the case of other cups which are set apart for 
other Hindus. there are grooves upto the whole height of the cups. It is thus 
elear that the evidence of Uka Pancha does not make out the contention of Mr. 
Purshottam. viz., that the discrimination practised in Wis canteen is not be- 
tween Uarljans and other Hindus, but it is a discrimination between a certain 
section of the Hindus, viz., the bhayyas hailing from Upper India and other 
Hindus including Harijans. This contention is not borne out by the evidence 
‘of Uka. Amthabhai also has deposed that Uka was abused, because he had 
taken water from a glass which was set apart for other Hindus. There is 


1955. ] STATE 0. BHAISHANKER (A.0r.J.}—Vyas J. 447 


nothing in the evidence either of Amthabhai or of Uka to suggest that what- 
ever discrimination there is in this canteen, it is made between the bhayyas on 
the one hand and the remaining Hindus including the Harijans on the other 
hand. It is true that Ramavtar and Nabhubha, the defence witnesses, have sup- 
ported the submission which Mr. Purshottam has advanced before us. Nabhubha 
has deposed that some orthodox Hindus from the United Provinces had taken 
objection and, therefore, separate cups and saucers had been set apart for them. 
Defence witness Karsen is a Harijan himself and he has deposed that whoever 
required his services in the canteen, he would render service to them, whether 
the said persons were Harijans or non-Harijans. These witnesses were seen 
by the learned trial Magistrate who had an opportunity of marking their de- 
meanour. After seeing their demeanour, the learned Magistrate did not think 
it fit to act upon the evidence of the defence witnesses. The learned Additional 
Sessions Judge thought that the appreciation of evidence of witnesses as made 
by the learned trial Magistrate was correct. We do not see any, reason why we 
should substantially differ from the appreciation of the evidence as made by 
the two Coris below. Therefore,-in the end we must hold that the conclusion 
of both the Courts below on merits, viz., on the point of discrimination against 
the Harijans in this canteen, is correct. 

Accordingly we allow the appeal filed by the State of Bombay, set aside the 
order of acquittal passed in favour of the respondents by the learned Extra 
Additional Sessions Judge, Ahmedabad, convict the respondents Bhaishankar 
Uttamrai and Bhika Punja of an offence under s. 7, cl. (6) read with s. 4 of 
the Bombay Harijan (Removal of Social Disabilities) Act, 1946, and restore 
the sentence imposed upon them by the learned trial Magistrate. There is no 
question arising now of carrying out the sentence of one day’s rigorous imprison- 
ment. The sentence of fine imposed in the case of each of the respondents by 
the trial Magistrate is restored by us. Default sentence in case of failure to 
pay the fine is also restored by us. 


SHAH J. I agree with the order proposed by my learned brother. The ques- 
tion which arises in this appeal is whether a ‘canteen’ provided in a factory 
and reserved for the use of employees of the factory is a ‘shop’ within the 
meaning of s. 2(f) of the Bombay Harijan (Removal of Social Disabilities) Act, 
1946. The learned trial Magistrate held that a canteen provided in a factory, 
access to which was reserved only to employees of the factory, was a ‘shop’ and 
as the respondents were proved to have discriminated against the complainant 
Uka who is a Harijan, they were guilty of committing an offence punishable 
under s. 4 read with s. 7(b) of the Act. The learned Sessions Judge in appeal 
reversed the order of conviction and acquitted the accused. 

It was the case of the complainant Uka that contrary to the provisions of 
s. 4 of the Bombay Harijan (Removal of Social Disabilities) Act, 1946, he had 
been discriminated against in that in the canteen separate utensils were pro- 
vided for use by Harijans and by caste Hindus and that a Harijan waiter was 
employed who waited upon Harijans only and upon no others. The learned 
trial Magistrate held that this was discrimination against Harijans. In that 
view of the trial Court, the learned Sessions Judge has concurred. 

Section 7 of the Act inter alia penalises contravention of s. 4 of the 
Act or abetment of contravention thereof. By. s. 4, it is provided that no 
person in charge of a place referred to in sub-clauses, inter alia cl. (v), of 
s. 3(b) shall impose any restriction on a Harijan or act in a manner discriminat- 
ing against a Harijan merely on the ground that he is a Harijan; and by s. 
3(b), el. (v), it is provided that a Harijan shall not, merely on the ground that 
he is a Harijan, be pÉvented from having access to a shop to which the mem- 
bers of all other castes and classes of Hindus are ordinarily admitted. Evident- 
ly, to the canteen of the Anant Mills all employees, Harijan Hindus and non- 
Harijan Hindus, and belonging to other communities, are admitted. It has 
not been suggested on behalf of the respondents that the complainant Uka ov 
any other Harijan was not entitled to have access to the canteen. By making 
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provision for separate utensils for use by Harijans attending the canteen 
and by employing a waiter belonging to the Harijan community who was to 
wait upon Harijans only and upon no others, evidently discrimination has been 
practised against Harijans. ' 

The learned trial Magistrate held that the canteen was a ‘shop’ within the 
meaning of the Bombay Harijan (Removal of Social Disabilities) Act, 1946. 
With that view, the learned Sessions Judge has disagreed. The expression 
‘shop’ has been defined in s. 2(f) of the Act as meaning any premises where 
goods are sold either by retail or wholesale or both and includes a laundry, a 
hair-cutting saloon or such other place where services are rendered to customers. 
In the view of the trial Court, a canteen is premises where food stuff is sold 
by retail. He was also of the view that a canteen is a place where service is 
rendered to customers, such service being similar to service rendered in a 
laundry or a hair-cutting saloon. The learned Sessions Judge held that the 
plain grammatical meaning of the definition of ‘goods’ in the Act was controlled 
by an unexpressed limitation in view of the definition of ‘place of public enter- 
tainment’ in s. 2(e) of the Act. The learned Sessions Judge thoutht that, be- 
cause a place to which public are admitted and where food or drink is supplied 
for consumption on the premises for the profit or gain of any person owning or 
having an interest in or managing the place is a ‘place of public entertainment ’ 
the legislature could not have intended to include places wherein food and 
drink are sold in the definition of ‘shop’ in s. 2(f) of the Act. He 
observed that, in view of the definition of a ‘place of public entertainment’, 
‘food supplied for consumption on the premises’? must be excluded from the 
meaning of ‘goods,’ and to that extent the word ‘goods’ must be given a limited 
meaning in the definition of ‘shop’ in s. 2(f) of the Act. In the view of the 
learned Judge, such a limitation was necessary to harmonise the provisions of 
s. 3(D) (iw) and 3(b) (v) of the Act. In substance, the learned Sessions Judge 
assumed that the definitions of ‘place of public entertainment’ and ‘shop’ in 
s. 2 were mutually exclusive, and if a place could be regarded as a place of 
entertainment, public or private, it could not be regarded as a ‘shop’ within 
the meaning of the Act. The learned Sessions Judge, therefore, held that a 
canteen of a factory being a place of private entertainment, it was not a ‘shop’ 
within the meaning of s. 2(f) read with s. 3(b)(v), and by practising discrimina- 
tion in the canteen no offence within the meaning of s. 7 was committed. 

Even though the view taken by the learned Sessions Judge proceeded upon 
this limited ground, Mr. Purshottam on behalf of the respondents has sought 
to found his argument on a much wider ground. It was urged that a canteen 
could not be regarded as a ‘shop’ within the meaning of s. 2(f) of the Act be- 
cause the public are not entitled to have access to the canteen. Mr. Pur- 
shottam contends that the very connotation of the expression ‘shop’ postu- 
lates that it is open to the public generally. Evidently no member of 
the public has a right to enter the premises of the canteen. Also there 
is no evidence that the public did as a matter of fact resort to the canteen. 
There are no goods on offer to the public.and none can be brought by the public 
in the canteen. The essential feature of a shop in its appeal to the public or 
some section of the public is also absent. "Whereas the essential feature of a 
shop is its invitation to the public, an important feature of the canteen is its 
privacy. It cannot be denied that the canteen is not open to the public. It has 
been reserved for employees of the factory. But, in our view, the prohibition 
contained in ss. 3 and 4 of the Bombay Harijan (Removal of Social Disabilities) 
Act, 1946, is not in respect of a shop in its normal or popular cannotation, but 
it is In respect of a shop as defined by the Act. There is nothing either expressed 
or implicit in the definition or any other provision of fe Act which supports 
the submission made by counsel for the respondents that, before premises can be 
regarded as a ‘shop’, it must be open to the public. The definition in terms 
requires that the premises must be used for sale of goods, either by retail or 
‘wholesale. There is a further extention of the definition which includes in the 
definition premises where there is no sale of goods, but where services are render- 
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ed. It is an elementary rule of construction of statutes that expressions used 
therein must be interpreted in the setting and context in which they are used, 
and having regard to the object which the statute is intended to effectuate. The 
legislature has enacted the Bombay Harijan (Removal of Social Disabilities) 
Act, 1946, for ‘the removal of social disabilities of Harijans’. The Court in inter- 
preting the Act cannot lose sight of the fact that the practice of untouchability 
in its varied ramifications is regarded as a serious blot upon society in this 
country. Under the Constitution, equality of citizens is recognised as one 
of the important pillars of social progress and provision has been made in the 
Directive Principles of State Policy that the State shall promote with special 
care the educational and economic interests of the weaker sections of the people, 
and, in particular, of the Scheduled Castes and shall protect them from social 
injustice and all forms of exploitation. Similarly, by art. 17, untouchability is 
abolished and its practice in any form is forbidden. The enforcement of any 
disability arising out of untouchability is made an offence punishable in 
accordance with Jaw. Prohibition of Harijans from entering places of resort 
where eithe? the public are permitted or where Hindus are generally permitted 
to have access and the practice of discrimination in those places have been 
penalised by the Bombay Harijan (Removal of Social Disabilities) Act, 1946, in 
recognition of the growing social consciousness against the continuance of un- 
touchability. It is in the context of this growing social consciousness that the 
provisions of the Act have to be viewed. It is open to all employees who belong 
to the Hindu community, Harijans and non-Harijans, to visit the canteen of 
the Anant Mills. It is conceded that there is no prohibition against Harijan 
employees entering the canteen. Discrimination practised upon the Harijans 
in. the canteen is evidently a manifestation of untouchability, the practice of 
which the Constitution forbids and the state legislature desires to abolish. 
Even though the canteen is a place to which the employees of the factory only 
may resort, in our Judgment, having regard to the definition in s. 2(f) and the 
object of the legislature and the general scheme of the Act, it must be regarded 
as a ‘shop’. i 

It was also urged that even if, under the definition in s. 2(f) of the Act the 
premises need not be open to the public generally, the canteen of the Anant Mills 
cannot be regarded as a ‘shop’ within the meaning of the definition because there 
is in the canteen no sale of goods. It was submitted that in the canteen only 
service is rendered and supply of food stuffs is merely an incident of service. It 
was further urged that the legislature having in the definition. of ‘shop’ included 
palces where certain services in the nature of services rendered in a laundry 
and a hair-cutting saloon and similar services are rendered and having expressly 
included services such as providing refreshment or food or drink in the defini- 
tion of the expression ‘place of public entertainment’, it was not the intention of 
the legislature that the places in which services such as supplying food and drink 
to a definite section or class were to be regarded as ‘shops’ within the meaning 
of the definition. This contention also we are unable to accept. The primary 
purpose of maintaining a canteen is to provide food and drink to the employees 
of a factory or institution. For maintaining -an effective supply of articles of 
food and drink, service must be rendered; but that service is incidental to the 
supply of food and drink. It is undisputed that the supply of food is for price. 
It is not gratuitous. The canteen having been maintained for supplying food, it 
must be held that goods are supplied in the premises of the canteen. The articles 
of food having been supplied for price, they must be regarded as sold in the can- 
teen. The canteen, therefore, satisfies the requirements of the definition in 8. 2 (f) 
because it is premises where goods are sold by retail. 

It was then urged that where goods are delivered to customers for consump- 
tion on the premises and not for being removed for consumption or use out of 
the premises, the premises are not meant for sale of goods. By this argument, 
the contention which appealed to the learned Sessions Judge was sought to be 
reiterated before us. Now, this argument postulates that the definition of the 
expression ‘shop’ is subject to an unexpressed limitation that goods which are 
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sold in the canteen must be intended to be consumed outside the premises and | 
not on the premises, We are unable again to find anything in the definition of 
the word ‘shop’ as found in the Act or in the context in which the expression 
‘goods’ is used which supports this contention. When goods are sold on the 
premises, it is Immaterial whether the goods are intended to be consumed on 
the premises or intended to be taken out of the premises. We have not been 
pointed out anything in the Act which even indirectly supports the conten- 
tion that premises where goods are sold can be regarded as a shop only if they 
are removed out of the premises and are not consumed on the premises. It is 
conceded before us that in its normal or popular connotation, a shop includes 
premises where goods are sold for consumption on the premises. It is true that 
the legislature has by the definition of ‘place of public entertainment’ included 
therein places like refreshment rooms, eating rooms, coffee houses, boarding 
houses, lodging houses and hotels. Such places are places in which normal- 
ly foodstuffs or drinks are consumed on the premises. But there is no 
warrant for the assumption that, because the legislature intended to include 
in the definition of the expression ‘place of public entertainmenté a place of 
public resort where food or drink may be consumed on the premises, it was 
intended by that definition to exclude from the definition of the word ‘shop’ 
places where foodstuffs may be consumed on the premises. In our judgment, the 
two definitions to some extent overlap. The fact that the legislature has by 
s. 8(b) (iv) prohibited prevention of Harijans from having access to and discrimi- 
nation in places of public entertainment, is not a sufficient ground for holding 
that that provision was exhaustive of all cases in which it was intended to 
penalise discrimination in or contravention of prohibition of access to places of 
entertainment. 

It was finally contended that the legislature only intended to penalise res- 
trictions against access to places of entertainment and not discrimination: in 
places of entertainment, public or private. In our view, a bare perusal of ss. 3, 
4 and 7 of the Act is sufficient to reject that contention. The legislature 
has prohibited the practice of denying access to Harijans to places of public 
entertainment, and shops described in els. (w) and (v) of s. 3(6). Similarly, 
the legislature has prohibited the practice of discrimination in places of public 
entertainment and in shops, and by s. 7, contravention of the provisions of both 
ss. 3 and 4 is penalised. If the contention raised on behalf of the respondents 
has any substance, the whole of s. 4 would be meaningless. 

We are, therefore, unable to accept the view taken by the learned Sessions 
Judge that the canteen can not be regarded as a ‘shop’. J, therefore, agree 
with the view of my learned brother and concur in the order proposed. 


Appeal allowed. 
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APPELLATE CIVIL. 


Before the Hon’ble Mr. M. C. Chagla, Chief Justice, and Mr. Justice Dixit. 


DURGABEN MANIBHAI MAKANJI v. MORIA BAVLA.* 


Bombay Tenancy and Agricultural Lands Act (Bom. LXVII of 1948), Secs. 84, 29(1)(2),t 
74, 76—Order for possession in favour of landlord passed by Mamlatdar under s. 29(2) 
—Collector passing order under s. 84 summarily evicting landlord—Whether Collector 
has jurisdiction to proceed under s. 84—Power of Collector to order summary evic- 
tion under s. 84. ‘ 

A landlord obtained an order from the Mamlatdar under s. 29(2) of the Bombay 
Tenancy and Agricultural Lands Act, 1948, for possession against his tenant on the 
allegation that the tenant had surrendered his lease. The tenant thereafter applied 
to the Collector under s. 84 of the Act for summary eviction of the landlord alleging 
that notwithstanding the order of the Mamlatdar, he, in fact, had continued to be 
in possession but that he was dispossessed by the landlord. The Collector passed an 
order under s. 84 of the Act summarily evicting the landlord:— 

Held, that the Collector had no jurisdiction to proceed under s. 84 of the Act, and 
that if the tenant had any grievance against the landlord, he should approach the 
Mamlatdar under s. 29(1) of the Act. 

It is only in the absence of a provision in the Bombay Tenancy and Agricultural 
Lands Act, 1948, for the eviction of an unauthorised person that the Collector has 
the jurisdiction and the power to order summary eviction under s. 84 of the Act. 


OnE Durgaben , (petitioner) was the owner of a certain survey number in the 
Surat district and Moria Bavla (respondent No. 1) was the protected tenant of 
this land. On June 17, 1952, the Mamlatdar at Olpad passed an order under 
s. 29(2) of the Bombay Tenancy and Agricultural Lands Act, 1948, giving pos- 
session of the land to the petitioner, observing that respondent No. 1 had will- 
ingly surrendered all his rights and lease of the land in favour of the petitioner. 
On August 9, 1954, respondent No, 1 made an application to the Prant Officer 
at Surat under s. 84 of the Act for summary eviction of the petitioner from the 
land, alleging that he was dispossessed of the land unauthorisedly. The Prant 
Officer on October 80, 1954, held that the possession taken by the petitioner was 
in contravention of the provisions of the Act and he ordered that the Mamlatdar 
should take recourse under s. 29(4) and s. 81 of the Act immediately after 
obtaining an application from the tenant as provided under the Act. The peti- 
tioner applied in revision to the Bombay Revenue Tribunal. The Tribunal on 
October 7, 1955, dismissed the application and confirmed the Prant Officer’s 
order of eviction, observing, in its order, as follows :— 

“It is urged for the applicant that the opponent should have applied under s. 29(1) 
of the Tenancy Act, 1948. In this connection it should be stated that though there was a 
surrender effected and though the applicant had obtained an order from the Mam- 
latdar under s. 29(2) of the Tenancy Act, 1948, possession was not obtained through the 


* Decided, December 22, 1955. Special Civil 
Application No. 2274 of 1955. 

tThe relevent seations run thus: 

84. Summary eviction.—Any person unau- 
thorisedly ocoupying or wiontally in possess- 
sion of any land— 

(a) the transfer of which either by the aot 
of parties or by the operation of law is invalid 
under the provisions of this Act, $ 

(b) the ment of whioh has been 
assumed under the said provisions, or 

(c) to the use and occupagion of which he 
is not entitled under the said provisions and 
the said provisions do not provide for the 
eviction of such persons, 

.may be summarily evioted by the Collector. 

29. Procedure of taking possession.—({1) A 
tenant or an agrioultural labourer or artisan 
entitled to possession of any land or dwelling 


house under any of the provisions of this Act 
may apply in writing for such possession to 
the Mamlatdar. The application shall be 
made in such form as may be prescribed and 
within a period of two years from the date 
on whioh the right to obtain possession of the 
land or dwelling house is deemed to have 
acorued to the tenant, agricultural labourer 
or artisan, as the case May be. 

(2) No landlord shall obtain possession of 
any land or dwelling house held by a tenant 
except under an order of the Mamlatdar. For 
obtaining such order he shall make an appli- 
cation in the prescribed form and within 
@ period of two -years from the date on which 
the right to obtain possession of the land or 
dwelling house, as the oase may be, is deemed. 
to have acorued ta him. á 
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Mamlatdar. In spite of the surrender and the Mamlatdar’s order under s. 29(2), possession 
seems to have continued with the opponent-tenant. It further appears that in spite of 
the surrender and the order referred to above, the name of the opponent has been shown 
as tenant of the suit land for the subsequent years also. It would, therefore, appear that 
the applicant did not ever obtain possession of the land and yet she has proceeded to 
unauthorisedly evict the opponent. It was in these circumstances that the opponent had 
applied to the Prant Officer under s. 84. He was, we are satisfied, justified in making an 
application under s. 84 and the action taken under that section is permissible under the 
provisions of the Tenancy Act.” 


The petitioner applied to the High Court under arts. 226 and 227 of the 
Constitution of India challenging the order passed by the Tribunal. 


The petition was heard. 


Rajm Patel and I. C. Bhat, with S. J. Sheth, for the petitioner. 
M. V. Paranjpe, for opponent No. 1. 


eo 

CHAGLA C.J. This petition raises an important question as to the powers of 
a Collector under s. 84 of the Tenancy Act. It would appear that opponent 
No. 1 is the tenant of the petitioner and according to the petitioner, the name 
of opponent No. 1’s father appeared as a protected tenant in the record of rights. 
The father died some time in May 1952 and it is the case of the petitioner that 
opponent No. 1 surrendered the lease. The petitioner approached the Mamlat- 
dar and obtained an order under s. 29(2). According to the petitioner he had 
already obtained possession of the land from opponent No. 1 and he got the 
possession confirmed by the order of the Mamlatdar. The case of the tenant 
was that notwithstanding the order of the Mamlatdar he in fact continued to be 
in possession and he was only dispossessed by the landlord some time in 1954. 
Thereupon he approached the Collector and the Collector passed an order under 
s. 84 summarily evicting the petitioner. The petitioner approached the Revenue 
Tribunal which held against him and he has now come before us under art. 227 
of the Constitution. 

The powers of summary eviction are always drastic and it should be the duty 
of the Court to construe these powers as strictly as possible. Under s. 84 power 
is conferred upon the Collector summarily to evict any person unauthorisedly 
occupying or wrongfully in possession of any land. Presumably there is no 
obligation upon the Collector before he makes the order to give a judicial hear- 
ing to the party which might be affected by such an order. Therefore, we must 
be careful to see that such wide powers are confined strictly to the cases men- 
tioned in s. 84. The power summarily to evict is not against any person un. 
authorisedly occupying or wrongfully in possession of any land,. but it is only 
against such a person provided the case against such a person falls under either 
(a), (b) or (c) of s. 84 which provides: 


“(a) the transfer of which either by the act of parties or by the operation of law is 
invalid under the provisions of this Act, 

(b) the management of which has been assumed under the said provisions, or 

(c) to the use and occupation of which he is not entitled under the said provisions.” 


Then we have what appears to us the qualifying provision, ‘‘and the said provi- 
sions do not provide for the eviction of such persons.’’ In our opinion, looking 
to the position of this expression in the section and looking to the context of the 
section also it is clear that these words do not merely qualify cl. (c) as contend- 
ed by Mr. Paranjpe, but they qualify all the three clauses. Therefore, in order 
that s. 84 should apply, three conditions are necessary In the first place, the 
person against whom the order is made must be unauthorisedly occupying or 
wrongfuly in possession of any land. The second condition is that the case must 
fall either under cl. (a). (b) or (c) and the third condition is that the provi- 
- sions of the Act do not provide for the eviction of such persons. The Legislature 
was very careful in enacting this section and conferring this wide power upon 
the Collector to see that where a procedure for eviction was provided for in the 


1955.] DURGABEN MANIBHAL V, MORIA BAVLA (A.0.c.)—Ohagla O. J. 458 


Act itself that procedure had to be availed of and it was only in those rare cases 
where the tenant or the landlord had to proceed against a person unauthorisedly 
in possession and where’ he could not avail himself of the procedure under the 
Tenancy Act that he could approach the Collector and ask his assistance for 
summary eviction. In this case it is not disputed by Mr. Paranjpe that the tenant 
could have proceeded under s. 29 (1). That section provides that a tenant or an 
agricultural labourer or artisan entitled to possession of any land or dwelling 
house under any of the provisions of the Act may apply in writing for such pos- 
session to the Mamlatdar and it is the case of the tenant that he is entitled to 
possession of this land under the provisions of this Act. But what is strenuously 
urged by Mr. Paranjpe is that although the tenant was entitled to proceed 
under s. 29(1), that remedy did not bar his remedy under s. 84. According to 
Mr. Paranjpe the law gives him an alternative remedy. He may proceed under 
s. 29(1) or he may avail himself of the more expeditious remedy under s. 84. 
If we were to accept this contention, we would really be not only conferring 
wide and drastic powers upon the Collector to circumvent the provisions of the 
Act but we Would also be making the provisions of s. 29(1) completely infruc- 
tuous. It is difficult to understand why any tenant should make an application 
under s8. 29 (1) if he could avail himself of the remedy—and quicker remedy— 
under s. 84. The prejudice to the party against whom an order is made under 
s. 84 is obvious. Apart from the fact that the order would be made without a pro- 
per judicial inquiry, he would be deprived of his right of appeal to the Collector 
which has been conferred upon him under s. 74 and also his right to go to the 
Revenue Tribunal in revision against the order of the Collector under s. 76. 
Mr. Paranjpe’s answer is that notwithstanding this decision of the Collector it 
would be open to the landlord to file a substantive application against the tenant 
under s. 29(2), We are not at all sure whether that is the true position in law 
after the Collector has summarily decided against the landlord under s. 84, but 
even if such a remedy is open to the landlord, it is poor consolation to him to say 
that after he has been thrown out he should then go and approach the Mamlatdar 
for being restored to his land. The result of accepting this contention would be 
to throw the burden upon the landlord to make an application under s. 29(2) 
when the law in clear terms obliges the tenant to approach the Mamlatdar and 
get the necessary order from him of eviction against his landlord. All summary 
powers are ordinarily intended either to supplement ordinary powers conferred 
under a statute or to deal with situations which the ordinary law cannot deal 
with or does not contemplate. But it is difficult to accept the contention that 
summary powers should be conferred as an alternative to the ordinary procedure 
laid down under the law. It would make nonsense of all the elaborate provi- 
sions laid down in the Tenancy Act, if we were to hold that in every case a party 
agerieved need not comply with the procedure required by the Act but could 
approach the Collector and get an order of summary eviction from him. It is 
precisely besause of this that the Legislature was at pains to qualify the powers 
conferred upon the Collector under s. 84 by the expression ‘‘and the said pro- 
visions do not provide for the eviction of such persons.” It is only in the absence 
of a provision in the Act itself for the eviction of an unauthorised person that 
the Collector has the jurisdiction and the power to order summary eviction. 
Once it is conceded, as it is conceded in this case, that the Act provides for the 
eviction of a landlord, on the facts of this case the Collector had no jurisdiction 
to proceed under s. 84. 

It may be pointed out that the landlord’s contention is that he is entitled to 
the possession of the land under the order made by the Mamlatdar in 1952. 
Therefore, clearly the Jandlord is in possession under a colour of title. The 
tenant can only sueceell provided the order of the Mamlatdar is held to be in- 
valid, and what the Collector under s, 84 has done in effect is to reverse the order 
of the Mamlatdar because without reversing that order he could not come to the 
conclusion that the landlord was in unauthorised possession. The Collector act- 
ing under s. 84 has no appellate jurisdiction. He cannot sit in appeal over the’ 
orders passed by the Mamlatdar. It is only under s. 74 that the Collector 1s 
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constituted the appellate authority against the orders of the Mamlatdar. But 
admittedly when the Collector is exercising his summary powers under s. 84, he 
is not acting as an appellate authority under s. 74. Therefore, from another 
point of view also so long as the order of the Mamlatdar stood and it had not 
been validly challenged by the party aggrieved by it, the Collector had no juris- 
diction to reverse that order or to ignore it and come to a conclusion contrary 
to that order. 

We, therefore, set aside the order of the Tribunal and also the order of the 
Collecior and direct that if the tenant has any grievance against the landlord he 
should approach the Mamlatdar under s. 29(1) and the Mamlatdar will decide 
the matter according to law. Opponent No. 1 to pay the costs. 


Order accordingly. 


oe 


Before Mr. Justice Shah. 


L. M. CHAKRADEO v. GOOLABANUBAI YOOSUF LADLJI.* 


Bombay Rents, Hotel and Lodging House Rates Control Act (Bom. LVII of 1947), Secs. 11 
(3), 20, 12—Interim rent paid under order of Court under s. 11(3)—Rent so paid in ex- 
cess of standard rent ultimately fixed by Court—Excess rent paid whether could be 
refunded in proceedings under s. 11 or adjusted against future rent—Whether necessary 
for tenant to file suit to recover such excess payment made by him—Section 20 
whether applies to payments made under order of Court under s. 11(3)—Payment 
made in pursuance of order under s. 11(3) whether payment “made in accordance 
with the provisions of the Act within s. 20. 

If the rent paid under an order made under s. 11(3) of the Bombay Rents, Hotel 
and Lodging House Rates Control Act, 1947, is in excess of the standard rent ulti- 
mately assessed, the excess amount received by the landlord must be refunded or 
adjusted against future rent. If the tenant has made excess payment, he may apply 
in the proceeding under s. 11 of the Act for an order for refund of the excess amount 
paid by him, or he may adjust the excess payment made against the rent accruing 
due after the order is passed. 

Section 20 of the Bombay Rents, Hotel and Lodging House Rates Control Act, 1947, 
does not apply to payments made in compliance with the order of the Court under 
s. 11(3) of the Act. 

Karamsey Kanji v. Vel} Virji, distinguished. 


OnE L. M. Chakradeo (petitioner), who was a tenant of Goolbanubai and 
another (opponents), occupying certain premises at Charni Road in Bombay, 
on November 5, 1949, made an application under s. 11 of the Bombay Rents, 
Hotel and Lodging House Rates Control Act, 1947, for fixing standard rent of 
the premises. During the pendency of the application the Court of Small 
Causes, Bombay, on October 12, 1950, passed an order under s. 11(%) of the Act 
directing the petitioner to pay interim rent at the rate of Rs. 200 a month. The 
application for standard rent was decided by the Court on July 30, 1952, and 
the standard rent was fixed at Rs. 20-9-4 per month. An appeal was preferred 
against this order to the appellate bench of the Court of Small Causes. In this 
appeal the parties arrived at a compromise and it was agreed that the standard 
rent of the premises be fixed at Rs. 90 per month. In the meanwhile the peti- 
tioner had paid rent pursuant to the order dated October 12, 1950, at the rate of 

‘Rs. 206 per month for the period between November 5, 1949 and April 3, 1952. 

On February 18, 1954, the opponents obtained an order from the Court of 
Small Causes for a distress warrant and attached moveable property belonging 
to the petitioner for recovery of Rs. 1,194-11-0 as arrears of rent for the period 
between February 1, 1953, and January 31, 1954. The @rrears of rent were cal- 
culated at the rate of Rs. 92 per month.‘ The petitioner applied for removal of 


* Decided, January 9, 1956. Oivil Revision oonfirming the order passed by B.8. Kalelkar 
_ Application No. 1471 of 1954, from the desision Judge, Court of Small Causes, Bombay, in 
of F. T. Barodawalla, Officiating Chief Judge, Distress Warrant No. 473 of 1954. 
and P. 8. Badami, Judge, Court of Small 1 (1954) 56 Bom. L. R. 619. 
Causes, Bombay, in Appeal No. 188 of 1954, 
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attachment. On March 10, 1954, the Judge of the Court of Small Causes, set 
aside the distress and directed as follows :— 

' “Monies in Court to plaintiff towards arrears on account and without prejudice to 
the rights and contentions of the defendant with regard to refund of excess amount due 
to him from the plaintiff.” 

The petitioner appealed to the appellate bench of the Court of Small Causes. 
The appellate bench dismissed the appeal summarily, observing, in its judgment, 
as follows :— 

“In any event the rent for the period in question i.e. 12 months at the rent of Rs. 90 
was due and the learned trial Judge could have ordered that the rent at the rate of 
Rs. 90 for the period in question should be handed over to the respondent. Here, in this 
case, the learned trial Judge has ordered the whole amount deposited by the appellant to 
be handed over to the respondents. This order is made, as stated above, without preju- 
dice to the rights and the contentions of the defendant with regard to the refund of excess 
amount, if any, paid by him to the respondent. 

Under these circumstances, we see no reason to interfere with the discretionary order 
of the learned trial Judge, passed in the notice, ordering that the amount to be handed 
over to the respondents.” 


The petitioner applied in revision to the High Court. 
The application was heard. 


T. N. Walavalkar, for the applicant. 
R. B. Andhyarujina, with Atbara & Co., for the opponents. 


SHAH J. The petitioner is a tenant of certain premises in a building 
at 320, Charni Road, Bombay. On November 5, 1949, the petitioner applied by’ 
Application No. 1235 of 1949 for an order under s. 11 of Bombay Act 
LVII of 1947 fixing standard rent of the premises. On October 12, 1950, 
the Court of Small Causes, Bombay, passed an order under s. 11(3) of Bombay 
Act LVII of 1947 that the petitioner do pay interim rent at the rate of Rs. 206 
per month. The application for standard rent was decided by the Court of 
first instance on July 30, 1952, and standard rent was fixed at Rs. 20-9-4. An 
appeal was preferred against that order to the appellate bench of the Court of 
Small Causes. In that appeal the parties arrived at a compromise and it was 
agreed that the standard rent of the premises be fixed at Rs. 90. The petitioner 
had in the meanwhile paid rent pursuant to the order dated October 12, 1950, 
at the rate of Rs. 206 per month. The payment was made by the petitioner for 
the period between November 5, 1949, and April 3, 1952. Standard rent having 
been fixed by consent at Rs. 90 it is evident that the petitioner had paid rent 
in excess of the rent lawfully due by him. But the petitioner made no 
attempt to claim refund of the excess amount paid by him. On February 18, 
1954, the respondents obtained an order in Application No. 473 of 1953 from 
the Court of Small Causes for a distress warrant and attached moveable pro- 
perty belonging to the petitioner for recovery of Rs. 1,194-11-0 alleging 
that the amount was due as arrears of rent for the period between February 
1, 1953, and January 31, 1954. The arrears of rent were calculated at the rate 
of Rs. 92 per month. The petitioner resisted the levy of distress and applied 
for removal of attachment. The learned Judge of the Court of Small Causes by 
order, dated March 10, 1954, held that distress levied by the respondents was 
liable to be set aside. He was of the view that whereas standard rent was fixed 
by consent of parties at Rs. 90, distress was sought to be levied at the rate of 
Rs. 92 and that was ‘bad’ and liable to be set aside. The learned Judge, there- 
fore, proceeded to set gside distress. He then directed: 

“Monies in Court to plaintiff towards arrears on account and without prejudice to the 
rights and contentions of the defendant with regard to refund of excess amount due to 
him from the plaintiff.” 

The learned Judge, it appears, took the view that even though distress was ‘bad,’ 
as the respondent was entitled to recover rent at the rate of Rs. 90 per month 
for one year ending January 31, 1954, the entire amount deposited by the peti- 
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tioners should be paid over to the respondent. It was, however, the case of the 
petitioner that distress levied upon his property was illegal because nothing 
was due by him, he having the right to adjust the amounts overpaid under 
the order passed in Application No: 1285 of 1949 against the rent claimed in the 
distress proceeding. Against the order refusing to make the adjustment 
claimed by the petitioner and directing that the amount deposited in the distress 
proceeding be paid over to the respondents, the petitioner preferred appeal 
No. 186 of 1954 to the appellate bench of the Court of Small Causes. The appeal 
was summarily dismissed by the Court of Small Causes. In the view of the 
learned Judges ‘“‘the rent for the period in question, i.e. February 1, 
1958, to January 31, 1954, at the rate of Rs. 90 was due’’ and the trial 
Court “‘could have ordered that the rent at the rate of Rs. 90 for the period 
In question should be handed over to the respondent.’’ But they observed that 
instead of passing that order as the trial Judge had passed an order ‘‘ without 
prejudice to the rights and the contentions of the defendant with regard to the 
refund of excess amount, if any, paid by him to the respondent’’, they saw no 
reason ‘‘to interfere with the discretionary order’’ passed by the “trial Court. 
The learned appellate Judges thought that the order being one within the dis- 
eretion of the trial Court and as the petitioner had another remedy for recover- 
ing the amount which the petitioner claimed, they did not think it expedient to 
interfere with the order passed by the trial Court. The petitioner has applied 
to this Court and challenged the order passed by the Court of Small Causes in | 
its appellate Jurisdiction. 

On first impression it appears that when the Court of first instance held that 
the distress was illegal, the amount paid in Court to remove attachment should 
shave been ordered to be refunded to the party depositing the same. But the 
Courts below did not think it expedient to do so, because they held that the 
petitioner was liable to pay rent at the rate of Rs. 90 per month and an order 
directing refund of the entire amount deposited by the petitioner and leaving 
the opponents to sue for the rent due would involve the parties in multiplicity 
of proceedings. If the view of the Courts below that the petitioner was liable 
to pay rent at the rate of Rs. 90 per month be correct, this Court will not, in the 
exerelse of its revisional jurisdiction, interfere with the order, even if the order 
is not strictly justifiable in law. It is, however, contended by ‘the petitioner that 
no amount at all was due by him ‘and in refusing to order refund of the 
amount paid by him, the Courts below acted illegally and with mate- 
rial irregularity in the exercise of their jurisdiction. The petitioner contends 
that in Application No. 1285 of 1949 he had under order of the Court paid 
interim rent at a rate in excess of the rate at which rent was lawfully recoverable 
from him and the respondents having been overpaid they were bound to adjust 
the excess amount against rent accruing due after April 30, 1952, till the excess 
amount was exhausted. As observed hereinbefore, the standard rent was Rs. 90 
only and the order assessing the same became operative from November 5, 1949, 
whereas the rent paid by the petitioner was at the rate of Rs. 206 per month. 
There was therefore an excess payment at the rate of Rs. 116 per month for the 
period between November 5, 1949, and April 30, 1952. The amount was evident- 
ly paid in pursuance of an interim order of the Court and in my judgment it is 
implicit in the order that if the Court finally assessed standard rent at a rate 
lower than the rate at which inerim rent was paid, the excess payment must be 
adjusted under order of the Court which passed the interim order. It was, how- 
ever, contended in the Courts below on behalf of the respondents that whatever 
amount has been paid pursuant to the order passed under sub-s. (3) of s. 11 of 
Bombay Act LVII of 1947 can be retained by the landlord and if any refund 
can at all be claimed from the landlord where excess p ent has been made, 
such refund must be claimed in separate proceedings instituted in that behalf 
and within the period prescribed. by s. 20 of the Act. 

Now s. 11 of Bombay Act LVIT of 1947 authorizes the Court to fix standard 
rent and permitted increases in certain cases. Sub-section (3) of that section 
provides : 
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“If an application for fixing the standard rent or for determining the permitted 

increases is made by a tenant who has received a notice from his landlord under sub- 
section (2) of section 12, the Court shall forthwith make an order specifying the amount 
of rent or permitted increases to be paid by the tenant pending the final decision of the 
application, and a copy of such order shall be served upon the landlord.” 
Evidently the provision has been enacted with a view to protect landlords 
against refusal by tenants to pay rent by making applications on frivolous 
grounds. The Legislature has, therefore, authorized the Court to pass temporary 
orders directing payment of rent at a rate which the Court regards in the cir- 
cumstances of the case as just pending determination of the standard rent. The 
order being temporary in character, the payment made thereunder is liable to 
adjustment in the light of the final assessment of standard rent. In my judg- 
ment, the landlord cannot claim that no part of the interim rent received by him 
is liable to be refunded even if the Court fixes standard rent at a rate less 
than the rate at which interim rent has been fixed. Similarly, it is not 
open to the tenant to claim that the rent paid by him under the interim 
order is théonly rent payable by him and that he is not liable to pay the diffe- 
rence between standard rent and the interim rent. That view is supported by 
the explanation to s. 12 of the Act. Section 12 disables a landlord from obtain- 
ing possession of any premises ‘‘so long as the tenant pays, or is ready and 
willing to pay, the amount of the standard rent and permitted increases, if any, 
and observes and performs the other conditions of the tenancy.’’ By the expla- 
nation to s. 12 it is provided that the tenant, who pays rent pursuant to an 
order under sub-s. (3) of s. 11 of the Act, is to be deemed ready and willing to 
pay the standard rent, It is clear from the plain words of s. 12 and especially 
the explanation that the direction for payment of rent under sub-s. (3) of s. 11 
was not intended to be a decision as to the standard rent, but it is only 
intended to protect the tenant against a charge by the landlord that he 
has not paid the standard rent or that he has failed to perform the conditions 
of the tenancy, and to protect the landlord against frivolous refusal by his 
tenant to pay rent relying upon the pendency of proceedings under s. 11 for 
assessment of standard rent. In my view, therefore, if the rent paid under an 
order made under s. 11(3) is in excess of the standard rent ultimately assessed, 
the excess amount received by the landlord must be refunded or adjusted against 
future rent. Similarly if the amount paid is less than the standard rent, the 
tenant is liable to pay the difference. If the tenant has made excess payment, he 
may, in my view, apply in the proceeding under s. 11 for an order for refund of 
the excess amount paid by him, or he may adjust the excess payment made 
against the rent accruing due after the order is passed. 

It was urged, however, that the right to claim adjustment or to sue or apply 
for refund can only be exercised within the period prescribed by s. 20 of the 
Act. That section provides, in so far as it is material: 

“Any amount paid on account of rent after the date of the coming into operation of 
this Act shall, except in so far.as payment thereof is in accordance with the provisions 
of this Act, be recoverable by the tenant from the landlord to whom it was paid or 
on whose behalf it was received or from his legal representative at any time within a 
period of six months from the date of payment and may, without prejudice to any other 
remedy for recovery, be deducted by such tenant from any rent payable by him to such 
landlord.” 


If s. 20 applies to rent which has been paid under order of the Court under 
sub-s. (3) of s. 11, the tenant has no right to make adjustments towards rent 
accruing due after six months after the date of payment, even though by order 
of the Court he had peen compelled to pay an amount in excess of the rent 
lawfully due by him, and his right to recover the amount is also limited to a 
period of six months from the date of payment. But, in my judgment, s. 20 
does not apply to payments made in compliance with the order of the Court 
under sub-s. (3) of s. 11. Section 20 in terms prescribes a period of limitation 
in respect of payment except in so far as the payment is ‘made in accordance with 
the provisions of’ the Act, A payment which is made pursuant to an order of 
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the Court to enable the tenant to qualify for the protection conferred by s. 12 
must, m my judgment, be regarded as payment ‘made in accordance with the 
provisions of’ the Act and s. 20 does not apply to such payments and the period 
for recovery of rent paid by the tenant in excess of standard rent is governed 
by the Limitation Act. I am further of the view that the tenant is entitled 
to adjust any excess payment made by him towards future rent accruing 
due irrespective of the bar under s. 20 and that he need not file a suit 
for recovery of the excess payment made by him. When the Court has 
ordered the tenant to pay a sum of money as interim rent to qualify him 
to obtain protection which the statute confers, it would be clearly implicit 
in the order that the payments made by the tenant and received by the 
landlord would be adjusted in the same proceeding having regard to the ulti- 
mate assessment of standard rent. If, the tenant has been compelled by order 
of the Court to make an over payment to the landlord, in my view, by applica- 
tion made in the proceedings for assessment of standard rent or in independent 
proceedings it is open to the tenant to obtain an order for recovery of the excess 
amount paid by him. I am, therefore, having regard to the facts ‘of the case, 
of the opinion that on the day, on which the application for a distress warrant 
was made, there was no rent clue by the petitioner and the respondents were not 
entitled to take out a distress warrant for attachment of the property of the 
petitioner. 

I may briefly refer to Karamsey Kanji v. Velji Virjt! on which reliance was 
placed on behalf of the respondents. That was a case in which an application 
was filed for fixation of standard rent and on April 17, 1951, standard rent was 
fixed by the Court. After the application was filed, the landlord filed a suit 
against the tenant for arrears of rent from January 1, 1951, to December 31, 
1951, at the contractual rate for months of January, February and March, 1951, 
and for standard rent fixed by the Court for the remaining months. The Court 
in that case held that the landlord could not recover rent for the period between 
January 1, 1951, and March 31, 1951, at a rate in excess of the standard rent 
fixed by the Court. The ultimate decision of the Court does not assist the con- 
tention sought to be raised on behalf of the respondents, It was urged, however, 
that the learned Chief Justice in delivering his judgment, referred to s. 20 and 
observed (p. 624): 

“Therefore, s. 20 gives the right to the tenant to recover any amount which he has 
paid to his landlord which is not in accordance with the Act. That right is not an unlimited 
right, but it is a right which must be exercised within six months from the date of pay- 
ment. Once the Court comes to the conclusion that the rent which had been recovered 
by the landlord and which had been paid by the tenant was not the real standard rent 
but-was in excess, and the Court determines what is the real standard rent under s. 11 
(1), then, although to the extent that the landlord had recovered the higher rent his act 
may not be unlawful, still s. 20 gives the right to the tenant to recover whatever he had 
paid to the landlord in excess within the period of limitation.” 


These observations are evidently made with reference to payments made volun- 
tarily and not in compliance with the order of the Court under sub-s. (3) of s. 11L 
A voluntary payment of contractual rent, which is more than the standard 
rent, can be recovered only if proceedings are taken for claiming refund thereof 
within six months as provided by s. 20. The learned Chief Justice has pointed 
out that s. 20 gives a right to the tenant to recover amounts paid to the landlord 
which are not in accordance with the Act. As I have already observed, a pay- 
ment under sub-s. (3) of s. 11 is a payment made in accordance with the Act. 
Even though, therefore, more than six months had elapsed since the date on 
which the rent had been paid by the petitioner under c¥der of the Court, the 
petitioner was entitled to adjust the overpayment made by him against rent 
which had fallen due at the date on which the distress warrant application was 
made. There was, on that view no amount due by the petitioner on the date of 
the application for issue of a distress warrant. No amount of rent having remain- 
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ed due, the distress warrant was plainly illegal. The Courts below were, there- 
fore, not Justified in refusing to direct that the amount deposited by the peti- 
tioner should be refunded to him but should be adjusted against rent accruing 
due for the period between February 1, 1953, and January 31, 1954. The rule 
is, therefore, made absolute with costs in all the three Courts. 


Rule made absolute. 





Before Mr. Justice Shah. 


GURAPPA NINGAPPA PATNE v. BASWANNAPPA APPARAO KILJE.* 


Bombay Agricultural Debtors Relief Act (Bom. XXVIII of 1947), Sec. 24t—Agreement of 
sale of land accompanied by delivery of possession—Whether such agreement creates 
transfer of land within s. 24—Applicability of s. 24. 


Section 24 of the Bombay Agricultural Debtors Relief Act, 1947, has no application 
to a mere agreement of sale even if it is accompanied by delivery of possession of the 
property agreed to be sold in anticipation of execution of a deed of sale. 

Jibhaoo Haristng v. Ajabsing,’ referred to. 


On December 4, 1929, one Ningappa, the father of Gurappa (petitioner), 
passed a simple mortgage deed in respect of certain lands and houses belonging 
to him at Borgaon in Akalkot taluka, in favour of the grandfather of Bas- 
wannappa (opponent) for Rs. 400. On September 10, 1942, Ningappa executed 
an agreement to sell the aforesaid properties to the opponent for Rs. 600. The 
petitioner in 1949 filed an application for adjustment of his debts and claimed 
a declaration that the agreement of sale dated September 10, 1942, was a tran- 
saction in the nature of a mortgage and for an order for possession after adjust- 
ment of his debts. The opponent inter alia contended that he had not agreed 
to recover the properties on repayment of Rs. 600, that the petitioner was not 
a debtor within the meaning of the Bombay Agricultural Debtors Relief Act, 
1947, and that an application under s. 24 of the Act could not be maintained 
for ascertaining the real nature of the agreement to sell. The trial Judge held 
that the petitioner was a debtor within the meaning of the Act and that the 
transaction evidenced by the agreement was intended to be a mortgage. On 
appeal by the opponent, the Assistant Judge found that no specific issues were 
framed by the trial Court as regards the maintainability of the application and 
as to whether the transfer in question evidenced by the agreement of sale 
amounted to ‘‘transfer of land’’ within the meaning of s. 24(1) of the Act, and 
he, therefore, remanded the proceedings to the trial Court for a fresh trial and 
disposal according to law. The Assistant Judge, however, found that the peti- 
tioner was a debtor and also an agricultural labourer. 

Upon remand the case was heard by the trial Court and it reaffirmed the 
original order, holding inter alsa that the application was properly presented 
and that the transaction of agreement of sale could be deemed as a transfer with- 
in the meaning of the word ‘transfer’ used in s. 24 of the Act. On appeal the 
Assistant Judge dismissed the application and held that the transaction was 
not a transfer of which the real nature could be ascertained under the Act, and 
that even if it could be ascertained, it could not be regarded as a mortgage. 


The petitioner applied in revision to the High Court. 
The application was heard. 


* Decided, January 11,1956. Civil Revision wherever it is all during the course of the 


oe gee No. 1805 of 1954, from the decision 

N. Palekar, Assistant Judge, Sholapur, 
in B.A.D.R. Appeal No. 217 of 1952, reversing 
the decree passed by N. J Chinmulgund, d, Civil 
Ju Junior Division. Akalkot, in D. A. 
App ication No. 166 of 1949. 

tThe relevent seotion runs thus :— 

24. Power of Court to declare transfer pur- 
porting to be sale to be in nature of mortgage. 
(1) Notwithstanding anything to the contrary 
contained in any law, custom, or contract, 


hearing of an application made under s. 4 that 
any transfer of land by a person whose debts 
are being adjusted er this Act or any other 
person through whom he inherited it was a trans- 

fer in the nature of a mortgage, the Court shall 
declare the transfer to be a mortgage, if the 
Court is satisfied that the circumstances con- 
nected with that transfer show it to be in the 
nature of a mo e. 

1 (1952) 54 Bom. L. R. 971. 
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R. V. Jahagirdar, for the applicant. 
V. Y. Albal, for the opponent. 


SHAH J. The petitioner applied to the Debt Adjustment Court at Akalkot 
for adjustment of his debts and claimed a declaration that an agreement of sale, 
dated September 10, 1942 under which, Ningappa Patne father of the petitioner 
received Rs. 600 from the respondent Baswannappa as price of certain property 
delivered by him was a transaction in the nature of a mortgage and for an order 
that the property be redeemed after adjustment of his debts under the Bombay 
Agricultural Debtors Relief Act and for an order for possession. The applica- 
tion was resisted by the respondent Baswannappa. The learned trial Judge 
held that the transaction evidenced by the agreement, dated September 10, 1942, 
was intended to be a mortgage and Rs. 268 were at the date of the application 
due by the petitioner under that mortgage. The learned Judge directed that 
the petitioner do pay the amount declared to be due in instalments specified in 
the order and that a charge be retained for those instalments on the pro- 
perty agreed to be sold. Against that order an appeal was prefefred to the 
District Court at Sholapur. The learned Assistant Judge, who heard the appeal, 
held that an agreement of sale could not be regarded as a ‘transfer’ the real nature 
whereof could be ascertained under s. 24 of the Bombay Agricultural Debtors 
Relief Act. The learned Judge observed that an agreement of sale does not 
create interest in immoveable property and is not a transfer contemplated by 
s. 24 of the Bombay Agricultural Debtors Relief Act, and that there being no 
transfer, the question of ascertaining the real nature of the transfer could not 
arise. The learned Judge also held that even on the assumption that there was 
a transfer, the evidence in the case established that it was intended to be an abso- 
lute conveyance of the interest of the transferor in the property and was not 
intended to be a mortgage for securing repayment of the consideration paid. 
The learned Assistant Judge reversed the order passed by the trial Court and 
dismissed application No. 166 of 1949 filed by the petitioner. The petitioner 
has applied to this Court in revision. 

The petitioner stated that his father Ningappa executed on September 10, 
1942, an agreement to sell for Rs. 600 to one Basawannappa Apparao four 
strips of land 8. Nos. 109, 88, 89 and 109 situate at Borgaon at Taluka Akalkot 
which were previously mortgaged under a simple mortgage dated December 4, 
1929, for Rs. 400 to Baswannappa. The petitioner by his application for adjust- 
ment of debts contended that the agreement to sell was in reality a mortgage 
and Basawannappa had agreed to return the land in dispute against repayment 
of Rs. 600. Basawannappa contended that the previous mortgage was satisfied 
and thereafter possession of the property was delivered to him under an agree- 
ment to sell the property executed by Ningappa. He denied that he had agreed 
to reconvey the property on repayment of the amount of Rs. 600 and contended 
that the petitioner was not a debtor within the meaning of the Bombay Agricul- 
tural Debtors Relief Act and an application under s. 24 could not be maintained 
for ascertaining the ‘real nature’ of an agreement to sell. 

The learned trial Judge held that the petitioner was a debtor within the mean- 
ing of the Bombay Agricultural Debtors Relief Act and that the agreement, 
dated September 10, 1942, was in the nature of a mortgage. Against that order 
an appeal was preferred to the District Court at Sholapur being appeal No. 257 
of 1950. In that appeal the proceedings were remanded to the trial Court for 
a fresh trial and disposal according to law. The learned appellate Judge observ- 
ed that the petitioner was a debtor and also an agricultural labourer. The 
learned Judge was however of the view that it was doybtful whether a mere 
agreement to sell can be regarded as a transfer of land Within the meaning of 
s. 24(1) of the Bombay Agricultural Debtors Relief Act. Objection was also 
raised about the proper presentation of the application in Court and that, 
according to the learned appellate Judge, had not been properly dealt with 

y the Court of first instance and it was necessary to adjudicate upon that ques- 
tion. Upon remand the case was reheard by the trial Court and the original 
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order was reaffirmed. Again an appeal was preferred by Baswannappa being 
appeal No, 217 of 1952, and in that appeal, as I have already observed, the 
learned appellate Judge held that the transaction was not a transfer of which 
the real nature could be ascertained under s. 24(1) of the Bombay Agricultural 
Debtors Relief Act, and even if it could be ascertained, it could not be regarded 
as a mortgage. 

In this Revision Application, filed by the debtor, Mr. R. V. J ahagirdar 
raised two contentions. He contended that the appellate Judge was in 
error in proceeding to decide a question which had been finally decided 
in appeal No. 257 of 1950 wherein an order for remand was made. He 
also contended that in any event where there is an agreement to sell 
property and consideration is received, if the property is put in possession 
of the prospective purchaser, the purchaser acquires a charge upon the property 
and the amount paid to the vendor as price must be regarded merely as a debt 
which is liable to be adjusted under the Bombay Agricultural Debtors Relief 
Act proceedings. In my view, there is no substance in either of the contentions 
raised. In appeal No. 257 of 1950 there was no adjudication by the appellate 
Court that the agreement to sell should be regarded as a mortgage. The learn- 
ed Judge, who heard the appeal, held that ex facie a mere agreement to sell 
could not be regarded as a transfer of land within the meaning of s. 24(1) of the 
Bombay Agricultural Debtors Relief Act. He pointed out that an agreement 
to sell immovable property did not create any interest in or charge upon the 
property and s. 24 did not therefore apply to such an agreement of sale. The 
learned Judge decided that the petitioner was a debtor within the meaning of 
the Bombay Agricultural Debtors Relief Act and was entitled to the benefit of 
ihe Act, but he set aside the order of the trial Court because he felt that there 
had been no proper trial of the plea relating to proper presentation of the peti- 
tion. It is impossible to accept the contention of Mr. Jahagirdar that the learn- 
ed Assistant Judge had decided in appeal No. 257 of 1950 that the agreement 
to sell was in the nature of a mortgage. 

Now, a mere agreement to sell does not create any Interest in or charge upon 
immovable property. Section 24 of the Bombay Agricultural Debtors Relief Act 
enables a Court to declare that a transfer of land by a person whose debts are 
being adjusted or by any other person through whom he inherited it was a 
transfer in the nature of a mortgage, if the Court is satisfied that the circum- 
stances connected with the transfer showed it to be in the nature of a mortgage. 
Before the jurisdiction of the Court can be exercised, it must be established that 
there was a transfer of land. If an agreement of sale does not create any interest 
in land, evidently there can be no transfer of land by a mere agreement of sale of 
land. It is difficult then to appreciate how the Debt Adjustment Court can exer- 
cise jurisdiction under s. 24 to declare an agreement of sale accompanied by deli- 
very of possession of property in anticipation of execution of a deed of sale as 
a transfer of land. The learned appellate Judge, was in my judgment right in 
holding that s. 24 has no application to a mere agreement of sale even if it was 
accompanied by delivery of possession of the property agreed to be sold. The 
learned appellate Judge, as I have stated, has come to the conclusion on appre- 
ciation of evidence that even if the transaction was regarded as a transfer of 
land, it was having regard to the circumstances connected with the transfer, not 
in the nature of a mortgage. That conclusion is binding upon this Court in 
revision. But Mr. Jahagirdar has sought to raise a contention which was not 
urged in the Court below. Mr. Jahagirdar submits that the father of the peti- 
tioner who had received Rs. 600 remained liable to repay that amount to the 
respondent Baswanngppa, and there bemg no proper conveyance of the land in 
favour of the respondent, the father of the petitioner continued to be the owner 
of the land. The legal effect of the arrangement whereby the land was agreed 
to be sold, and possession of the property was delivered against payment of the 
price, was, according to Mr. Jahagirdar, that Baswannappa remained in pos- 
session of the property without title with a charge for the price paid by him 
and that the price paid became a debt due and charged upon the property and 
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liable to be adjusted in these debt adjustment proceedings. In my view, this 
argument cannot be accepted. When the amount of Rs, 600 was paid to the 
father of the petitioner in the year 1942, it was not meant to be a loan. It is 
true that the sale deed not having been executed the father of the petitioner 
may have been under a liability to refund the amount which was received by 
him if the contract of sale was abandoned or terminated by Baswannappa. But 
no claim was made at any stage to terminate the contract and the respondent 
Baswannappa remained in possession of the property as if he was the owner. 
The petitioner could not in the circumstances claim possession of the property 
relying upon his title in view of the doctrine of part performance. In any 
event a claim for possession of property which is delivered in pursuance of a 
contract to sell is not within the competence of the Bombay Agricultural Debtors 
Relief Court even if the opponent has acquired no title by the contract. In 
my judgment, under the guise of an application for adjustment of debts the 
debtor is seeking to institute proceedings in the Debt Adjustment Court for 
obtaining possession of property contrary to s. 53A of the Transfer of Pro- 
perty Act which enables the person put in possession to raise the pea of part 
performance. 

Reliance was placed by Mr. Jahagirdar in support of his contention upon 
a judgment of this Court, Jibhaoo Harising v. Ajabsing', and it was contended 
that the principle of that case applies to this case. In Jibhaoo’s case, there 
had been a sale of property by giving vardi to the village officers accompanied 
by delivery of possession of land. That in certain circumstances by giving a 
Rajinama under s. 74 of’ the Bombay Land Revenue Code and executing a 
Kabulayat in favour of the State, interest in land may be effectively transferred 
is undisputed. It is not clear from the facts reported whether the Rajinamas 
(which were of the years 1938 and 1940) were in favour of the State. The Court 
held in that case that there was no sale, and the ‘‘invalid transaction’’ effected by 
giving a vardi to the village officer and handing over possession according to the 
prevailing practice in the district of West Khandesh could not be regarded as a 
transfer within the meaning of s. 24(1) of the Bombay Agricultural Debtors 
Relief Act. The Court held that there being no transfer, s. 24(1) did not apply. 
Mr. Justice Rajadhyaksha, who delivered the judgment of the Court, observed 
that the words ‘‘notwithstanding anything to the contrary contained in any 
law, custom or contract’’ in s, 24(2) of the Bombay Agricultural Debtors Relief 
Act 
“did not have the effect of enabling the Court to examine transactions which are in their 
inception invalid. The transaction must,...be valid in its inception. The precise nature 
of the transaction can then be examined by the Debt Adjustment Court. There must he 
transfer of an interest in the property under the transaction in question, and it is then 
that the debtor can come to the Court and say that the transfer was in the nature of a 
mortgage.... therefore unless a transaction has ex facie resulted in the transfer of some 
interest in the property, a debtor cannot come to the Debt Adjustment Court under s. 24 
and ask it to determine that the transaction is in the nature of a mortgage, and that only 
a mortgagee’s interest has passed.” (p. 976) 

It is evident that the Court held in that case that only if there is a transfer 
of property initially it is open to the Court to examine the real nature of that 
transfer under s. 24(1) of Bombay Agricultural Debtors Relief Act, and the 
Court has no jurisdiction wider s. 24(1) of the Act to examine the nature of a 
transaction which did not amount to a transfer. Mr. Jahagirdar invited my 
attention to certain observations made in the course of the Judgment and con- 
tended that even if there is a mere agreement to sell immoveable property and 
consideration has been paid, the consideration must be regayded as charged upon 
the property and the liability can be adjusted in debt adjustment proceedings. 
No such plea appears to have been raised in this case in the Courts below, and 
if the petitioner is permitted to raise at this stage this new plea, it may necessi- 
tate evidence to be taken on several questions which have not been investigated. 
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For instance, the Court may have to consider whether the contract of sale has 
been broken and if broken who has committed breach thereof and whether the 
transferor is liable to refund the price. Questions relating to the applicability 
of the doctrine of part performance and their bearing on the provisions of the 
Bombay Agricultural Debtors Relief Act will arise. Again in J2bhaoo’s case 
the Court only decided that the liability to refund the price received under 
an ‘invalid transfer’ may be regarded as a debt lable to be adjusted. 
The Court proceeded to decide the case on the view, having regard to the facts 
of that case, that the liability to refund the price did exist. In this 
case, possession of the property having been delivered in pursuance of a 
contract of sale, and the other requisite ingredients for the application of the 
doctrine of part performance having prima facie been satisfied, I do not think 
that the observations in Jibhaoo’s case made in the context of an accepted liabi- 
lity to refund the price received for an ‘invalid sale’ can be requisitioned to 
defeat the plea of part performance. It is pertinent to note that in Jtbhaoo’s 
case there was an oral vardi given to the village officer and the village officer 
effected mutations according to the practice prevalent in the district. There 
was no contract to transfer immovable property by writing signed, from which 
the terms necessary to constitute the transfer could be ascertained with reason- 
able certainty, and the Court did not, and with respect rightly, consider any 
plea of part performance. 

In my view, the principle of Jtbhaco’s case cannot apply to the facts of this 
case. In my judgment, by the agreement to sell, dated September 10, 1942, 
there was no transfer of property, and the price received against delivery of 
possession of property under a written agreement to sell can not be regarded 
as a debt charged or simple. 

The rule is, therefore, discharged with costs. 
Rule discharged. 


e 


Before the Hon’ble Mr. M. C. Chagla, Chief Justice, and Mr. Justice Dixit. 


CHHANUBHAI KARANSANG v. SARDUL MANSANG.* 
Bombay Tenancy and Agricultural Lands Act (Bom. LXVII of 1948), Secs. 34(2)(a),t 36(1), 
2(6)—Whether expression “other land” in s. 34(2)(a) includes land situated outside 
State of Bombay—Construction. 
The “other land” referred to in s. 34(2)(a) of the Bombay Tenancy and Agricultural 
Lands Act, 1948, must be restricted to land in the State of Bombay. 


The facts appear in the judgment. 


N. C. Shah, for ‘the petitioner. 
V., M. Limaye, for opponent No. 1. 


Cuacua C.J. A rather interesting question arises as to the application of 
the Tenancy Act to lands situated outside the State of Bombay. The petitioner, 
who is the landlord, applied for possession of the land in the possession of his 
tenant-opponent No. 1 on the ground of bona fide requirement for personal 
cultivation. The Mamlatdar held that the landlord had failed to prove his 

* Decided, February 7, 1956. Special Civil the landlord, 

Application No. 2285 of 1955. (a) to terminate the tenanoy of a proteoted 
+The relevant seotion runs thus :— tenant, if the landlord at the date on which 


“34, Landlord's right to determine protected 
tenancy. (1) Notwithstanding anything oon 
tained in section 14, a landlord may terminate 
the tenancy of a protected tenant by giving him 
one year’s notice in writi ting therein the 
reasons for suoh termination, if the landlord 
bona fide requires the land for any of the follow- 
ing purposes, namely :— 

(1) for oultivating personally, or 

(2) for any non-agricultural use for his 
own purpose. 
(2) Nothing in sub-section (1) shall entitle 


the notice is given or at the date on which the 
notios expires has been cultivating perzonally 
other land fifty aeres or more in area: 
Provided that if the land which is being 
cultivated personally is Jess than fifty aores, the 
right ofthe landlord to terminate the tenancy 
of the protected tenant and to take possession 
of the land leased to him shall be limited to 
such area as will be sufficient to make up the 
area of the land which he has been cultivating 
personally to the extent of fifty aores:” — 
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bona fide requirement and dismissed his application. The Prant Officer also 
dismissed the application but on a different ground. The view taken by the 
Prant Officer was that as the landlord personally cultivated land more than 
fifty acres, he was not entitled to possession under s. 34(2) (a) of the Tenancy 
Act, and that view of the Prant Officer was confirmed by the Tribunal. 

The area personally cultivated by the landlord, according to the finding of 
the Prant Officer and the Tribunal is 55 acres and 29 gunthas and out of these 
10 acres and 12 gunthas are lands situated in Saurashtra, outside the State 
of Bombay. If 10 acres and 12 gunthas are excluded as being lands outside 
the State of Bombay, then the landlord does not come within the mischief of 
s. 34(2)(a) and the decision of the Tribunal on this point cannot be main- 
tained. Therefore, the question that arises for our determination is whether 
In s. 84(2) (a) 

“to terminate the tenancy of a protected tenant, if the landlord at the date on which 
the notice is given or at the date on which the notice expires has been cultivating per- 
sonally other land fifty acres or more in area”, 


the expression ‘‘other land” is restricted to land in the State of*Bombay or 
would include land situated outside the State of Bombay or anywhere in the 
world. Mr. Limaye’s contention is that the object of the Legislature was two- 
fold. The Legislature was of the opinion that a landlord cannot properly 
cultivate land, the area of which is more than fifty acres and, therefore, wher- 
ever the land is situated, that fact has to be taken into consideration, and the 
other aspect of the matter, according to Mr. Limaye, is that the Legislature 
thought that a tenant should not be deprived of his holding if the landlord had 
already fifty acres which he was personally cultivating. Again, according to 
Mr. Limaye, from this point of view it was immaterial whether the land was 
situated in the State of Bombay or outside. There are various difficulties in 
the way of accepting Mr. Limaye’s contention. The ordinary principle of con- 
struction is that a Legislature is dealing with the subject-matter situated within 
its own territorial jurisdiction. The Legislature is not concerned with improv- 
ing the lot of any person outside the State of Bombay; nor is it conversant 
with conditions prevailing outside the State. The tenant for whose benefit 
the legislation is put on the statute book and who has been defined and the 
landlord who has been correspondingly defined are tenant and landlord in the 
State of Bombay. It cannot be gainsaid that the Legislature was only dealing 
with tenant and landlord within the State of Bombay and not tenant and land- 
lord outside the State of Bombay, and when the Legislature in s. 34(2) (a) laid 
down the limit of fifty acres, it laid down that limit from the point of view of 
conditions prevailing in the State of Bombay. Obviously, the view was that 
less than fifty acres would not be an economic holding and, therefore, the land- 
lord was permitted to hold up to fifty acres, and if he wanted more from his 
tenant, he was disentitled. Again, s. 36(1) permits the Government to reduce the 
limit of fifty acres and this reduction cannot be from the point of view of condi- 
tions prevailing outside that State of Bombay but it could only be from the point 
of view of conditions prevailing in the State of Bombay. Therefore, the Legis- 
lature was indifferent to what the landlord’s holding was outside the State of 
Bombay. If his holding was fifty acres, then in the view of the Legislature that 
was a sufficient holding and he should not be permitted to increase it by depriv- 
ing his tenant of his possession. Then again if the contention urged by Mr. 
Limaye were to be accepted, it would lead to another difficulty. In order to 
determine the holding of the landlord under s. 34(2) what has got to be consi- 
dered is the land which he personally cultivates. It is not any land which he 
holds or of which he is the owner but he must personally cultivate the land 
according to the definition given in the Act itself and that definition is to be 
found in s. 2(6). Therefore, if the expression ‘‘land’’ used in s. 84(2) was to 
include land outside the State of Bombay, the Tribunals here will have to apply 
the definition of ‘cultivating personally’ to lands outside the State of Bombay. 
The Legislature has defined the expression ‘‘cultivating personally’’ looking to 
the conditions prevailing in the State of Bombay. The conditions in Saurashtra 


» 
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or any other parts of the world may be entirely different and it would be highly 
anomalous to decide whether a particular landlord is cultivating personally 
land situated outside the State of Bombay in the light of the definition given 
in a local statute intended to be applied locally. 

Therefore on a consideration of various factors we are of the opinion that 
the ‘other land’’ referred to in s. 34(2) must be restricted to land in the State 
af Bombay. If that be the true view of the section, then the holding of the 
landlord was less than fifty acres because if we exclude the land situated in 
Saurashtra, in the State of Bombay he held less than fifty acres. Therefore 
he ae not be disentitled from getting possession from his tenant under 
s. 34(2), 

As we have pointed out, the Mamlatdar took the view that the landlord had 
failed to prove his bona fide personal requirement. If that be so, apart from 
anything else, the landlord is bound to fail. But this point has not been con- 
sidered by the Prant Officer as he dismissed the landlord’s application on a 
different ground. Now that we have differed from the Prant Officer in the 
view that hê has taken with regard to the landlord’s holding, we must remand 
the matter back to him and direct him to determine whether the landlord has 
succeeded in establishing his bona fide personal requirement. If he concurs 
with the view taken by the Mamlatdar, then he will dismiss the landlord’s appli- 
cation. If, on the other hand, he differs from him, he will give the landlord 
the relief to which he is entitled in law. Costs costs in the appeal before the 


Prant Officer. Order accordingly. 


FULL BENCH. 


Before the Hon'ble Mr. M. C. Chagla, Chief Justice, Mr. Justice Bavdekar 
and Mr. Justice Dixit. 


RANCHHODLAL VALLABHDAS v. MAHENDRAKUMAR AMBALAL.* 


Bombay Rents, Hotel and Lodging House Rates Control Act (Bom. LVII of 1947), Sec. 28 
(2)(a)—Bombay Civil Courts Act (Bom. XIV of 1869), Secs. 23, 24, 25—Civil Proce- 
dure Code (Act V of 1908), Sec. 24—Suit transferred under s. 28(2)(a) of Bom. Act 
LVII of 1947 to Court of Civil Judge (Senior Division)—Whether Civil Judge (Senior . 
Division) can refer case to Joint Civil Judge, Senior Division or Civil Judge, Junior 
Division—Whether s. 28 affects right of District Judge under s. 24 of C, P. Code to 
transfer suit from Court of Small Causes to Joint Senior Civil Judge or to Civtl Judge, 
Junior Division. 

When a suit pending in a Court of Small Causes is, under s. 28(2)(a) of the Bom- 
bay Rents, Hotel and Lodging House Rates Control Act, 1947, withdrawn by the 
District Court and transferred for trial or disposal to the Court of the Civil Judge 
(Senior Division), the Civil Judge (Senior Division) can assign it to the file of a 
Civil Judge (Senior Division) or a Civil Judge (Junior Division) appointed to his 
Court to assist him under s. 23 of the Bombay Civil Courts Act, 1869. 

Naranbhai Shakrabhai Patel v. Nandlal Balaram} disapproved. 

The District Court has the power to transfer a suit pending in a Court of Small 
Causes to a Joint Senior Civil Judge or to a Civil Judge, Junior Division, under s. 24 
of the Civil Procedure Code, 1908. 

When the Legislature confers special jurisdiction upon an ordinary Court of the 
land, that jurisdiction has to be exercised by the ordinary Court according to the 
procedure of that Court unless in the legislation conferring special jurisdiction there 
is some provision to fe contrary. 


ONE Mahendrakumar (plaintiff) filed a suit against his tenant Ranchhodlal 
(defendant), in the Court of Small Causes at Ahmedabad, for possession of 


* Decided, February 17, 1966. Civil Re- Suit No. 3179 of 1953. 
vision Application No. 383 of 1954, from the 1 (1955) Civil Referenoe No. 22 of 1954, 
orders passed by H. I. Bhatt, Joint Civil decided by Chainani and Gokhale J.J., on De- 
Judge, Senior Division, Ahmedabad, in Civil cember 16, 1955 (Unrep). 
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the leased premises and arrears of rent. This suit was transferred to the Court 
of the Joint Civil Judge, Senior Division, at Ahmedabad by the order of the 
District Judge at Ahmedabad under s. 28(2)(a@) of the Bombay Rents, Hotel 
and Lodging House Rates Control Act, 1947. Accordingly the Civil Judge 
(Senior Division), Ahmedabad, sent the case to be tried by the Joint Civil Judge 
(Senior Division), Ahmedabad. At the hearing the defendant raised a pre- 
liminary objection that the Court had no jurisdiction to deal with the suit, as 
the Court of the Civil Judge (Senior Division) being itself a transferee Court, 
the Civil Judge (Senior Division), was not competent to transfer the suit to the 
Court of the Joint Civil Judge (Senior Division). This contention was rejected 
by the Joint Civil Judge (Senior Division) and he held that he had jurisdic- 
tion to try the suit. The defendant then applied for amendment of his written 
statement but his application was rejected. 

The defendant applied in revision to the High Court against both the orders. 
The revisional application came up for hearing before Bavdekar J. and His 
Lordship referred it to a division bench in view of the fact that the question 
raised was of considerable importance. The application then came up before 
a division bench composed of Gajendragadkar and Gokhale JJ. Their Lord- 
ships thought that as it was desirable that the question of construction of s. 
28(2) (a) of the Bombay Rents, Hotel and Lodging House Rates Control Act, 
1947, should be considered by a larger bench, referred the following question 
to a larger bench :— 


“When a suit pending in a Court of Small Causes is withdrawn by the District Court 
and transferred for trial or disposal to the Court of the Civil Judge (Senior Division), 
can the Civil Judge (Senior Division) assign it to the file of (a) a Civil Judge (Senior 
Division) or (b) a Civil Judge (Junior Division), appointed to his Court to assist him 
under section 23 of the Bombay Civil Courts Act, or is it mecessary that the Civil Judge 
(Senior Division) himself should deal with it?” 


The following is the referring judgment delivered by Gajendragadkar J. on 
February 14, 1956 :— 


GAJENDRAGADKAR J. This revisional application raises a question of juris- 
diction under s. 28 of the Bombay Rents, Hotel and Lodging House Rates Con- 
trol Act (Act LVII of 1947). The petitioner had been sued by the opponent 
for ejectment and arrears of rent in the Court of Small Causes at Ahmedabad, 
(Civil Suit No. 8179 of 1953). The learned District Judge at Ahmedabad, pur- 
porting to exercise his powers under s. 28(2) (a) of the Act, transferred this 
suit to the Court of the Joint Civil Judge (Senior Division) at Ahmedabad. 
The learned Civil Judge (Senior Division) accordingly sent the case to be 
tried by the learned Joint Civil Judge (Senior Division), Ahmedabad, and it 
is before this learned Judge that the suit is at present pending disposal. When 
the suit was set down for hearing before the learned Judge, the petitioner raised 
a preliminary objection of want of jurisdiction. His argument was that, when 
the case is transferred by the District Judge for trial or disposal to the Court 
of the Civil Judge (Senior Division), it is the principal Civil Judge (Senior 
Division) that must try it and that the Joint Civil Judge (Senior Division) had 
no jurisdiction to deal with it. ‘On December 21, 1954, the learned Judge re- 
jected this contention and held that he had jurisdiction to try the suit. There- 
after the petitioner applied for amendment of his written statement and on 
January 19, 1955, the application was rejected by the learned Judge. It is 
against both these orders that the present revisiona] application has been pre- 
ferred to this Court. It is clear that the order rejecjing the application for 
amendment would not ordinarily be entertained by this Court. But, in the 
present case, the validity of this order is also challenged on the ground that the 
trial Judge had no jurisdiction to try the suit and so even the application for 
amendment could not be tried by him. It is in this sense that the challenge 
` to the validity of the order refusing leave to amend the written statement is 
also mixed up with the question of the Judge’s jurisdiction to try this matter. 
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This revisional application was heard before Mr. Justice Bavdekar and his 
attention was invited to a decision of Mr. Justice Chainani and my learned 
brother in Naranbhai Shakrabhat Patel v. Nandlal Balaram.’ Mr. Justice 
Bavdekar thought that the question raised was of considerable importance and 
that the petitioner’s contention should be considered by a Division Bench. That 
is why this matter has come before us for disposal. 

It is well known that, when Act LVII of 1947 was enacted by the State Legis- 
lature, it was intended to entrust the administration of this Act to special Courts : 
recognised under s. 28 of the Act. Unfortunately, the words used in s. 28 as 
it stood in the Act when it was originally passed had subsequently to be amend- 
ed in view of the Full Bench decision of this Court in Nilkanth Ramchandra v. 
fastkial,* and ultimately, by ss. 10 and 11 of the amending Act III of 1949, 
s. 00 of the original Act was substantially modified and decrees or orders passed. 
between February 18, 1948, and February 3, 1949, were virtually validated by 
the State Legislature. It is possible that, if the contention raised before us 
by the petitioner is accepted, it would become necessary for the State Legislature 
to intervene &gain in this matter and validate decrees and orders passed in several 
cases. It is this aspect of the matter which has, to some extent, weighed in our 
minds in referring the question of jurisdiction raised by this petition to a 
larger Bench. 

Section 28 as it now stands in the Act is a result of several amendments made 
by the Legislature from time to time. It is unnecessary to trace the history 
of these amendments. Broadly stated, the position under s. 28, sub-s. (1), as it 
stands at present, appears to be that civil actions falling within the purview 
of the Act should be tried in Greater Bombay by the Court of Small Causes 
at Bombay; in other places where Courts of Small Causes are established, by 
such Courts; and elsewhere, in the Courts of Civil Judges (Junior Division) 
having jurisdiction in the area in which the premises are situated. If a Court 
of Civil Judge (Junior Division) is not in existence in such places, it is the 
Court of Civil Judge (Senior Division) which has to try such suits. These 
are the Courts of special jurisdiction which are entrusted with the task of ad- 
ministering the provisions of this Act. Legislature appears to have thought 
that exigencies of the administration of justice may require the transfer of 
cases filed in the Courts of Small Causes, and so, by sub-s. (2) of s. 28, District 
Courts were authorised to transfer such cases to the Courts of Civil Judges 
(Senior Division) in their respective districts; and it is with a suit transferred 
by the District Court under s. 28 (2) (a) that we are concerned in the present 
revisional application. The question which calls for a decision under this sub- 
section lies within a very narrow compass. When a suit is transferred by the 
District Court from/the Court of Small Causes to the Court of the Joint Civil 
Judge (Senior Division), is it necessary that the Civil Judge (Senior Division) 
presiding over the Court of the Civil Judge (Senior Division) should himsclf 
try the suit, or can the suit be left to be tried by Civil Judges, either of Senior 
Division or of Junior Division, who are appointed under s. 23 of the Bombay 
Civil Courts Act (Act XIV of 1869) to assist the Civil Judge (Senior Division) ? 
Prima facie, if under s. 28, sub-s. (1)(b) Courts of Civil Judges (Junior Divi- 
sion) are constituted into special Courts to try the suits under this Act, it does 
not seem reasonable to assume that the Legislature could have intended that 
suits which are transferred by the District Court to the Court of the Civil Judge 
(Senior Division) under s. 28, sub-s. (2) (a), have to be tried by the Civil Judge 
(Senior Division) alone and not by the other Civil Judges associated with his 
Court to help him under s. 23 of the Bombay Civil Courts Act. It is, however, 
clear that the question 9 Jurisdiction must be decided, not on prima facie con- 
siderations flowing from the scheme of the Act as indicated in s. 28, sub-s. (1) 
or on grounds of reasonableness or convenience: the question of jurisdiction 
must be determined solely on the construction of s. 28, sub-s. (2) (a), and it is 
the construction of this sub-section which the Court will have to consider in 
the present revisional application. 


1 (1955) Civil Reference No. 22 of 1954, | Deoember 16, 1955 (Unrep.). 
decided by Chainani and Ghokale JJ., on 2 (1948) 51 Bom. L. R. 280, F.B. 
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Section 28, sub-s. (2)(a@), provides that, notwithstanding anything, contained 
in clause (aa) of sub-s, (1), the District Court may at any stage withdraw any 
such suit, proceeding or application pending in a Court of Small Causes and 
transfer the same for trial or disposal to the Court of the Civil Judge (Senior 
Division) having ordinary jurisdiction in such area. Clause (b) of this sub- 
section authorises the transferee Court either to retry the suit transferred to 
it or to proceed from the stage at which it was withdrawn; and el. (c) of this 
sub-section provides that the Court of the Civil Judge trying such a suit shall, 
for the purposes of such suit, be deemed to be the Court of Small Causes. It 
would be noticed that cl. (c) does not refer to the Court of the Civil Judge 
(Senior Division), but refers to the Court of a Civil Judge in general terms; 
and this may afford some assistance in construing cl. (a) of sub-s. (£). Two 
views are possible about the construction of cl. (a) of sub-s. (2) of s. 28. The 
transfer by the District Court to the Court of the Civil Judge (Senior Division) 
is for trial or disposal. It would be relevent to mention that in Part VI of 
the Bombay Civil Courts Act, which deals with Civil Judges, there is only one 
Court in the District place and that is the Court of the Civil Judge (Senior 
Division). With this Court are associated a Civil Judge or Civil Judges 
(Senior Division) as well as Civil Judges (Junior Division). If a Civil Judge 
(Senior Division) is appointed to assist the principal Civil Judge (Senior Divi- 
sion), s. 28 describes him as a Joint Civil Judge. It is not disputed that in a 
district place all civil suits are filed in the Civil Court presided over 
by the Civil Judge (Senior Division), and for trial and disposal they 
are administratively distributed by the principal Judge to the other 
Judges whether of Senior Division or of Junior Division, subject to their 
limit of pecuniary jurisdiction. If, after a suit is transferred by the 
District Court to the Court of the Civil Judge (Senior Division) under s. 
28, sub-s. (2) (a), it is open to the Civil Judge (Senior Division) presiding over 
the Court to send such a suit for disposal to any of the Civil Judges appointed 
to assist him under s. 23 of the Bombay Civil Courts Act, then the question of 
jurisdiction raised by the petitioner would have to be answered against him. 
If, on the other hand, the effect of the transfer ordered by the District Court 
under s. 28, sub-s. (2) (a) is to require the Civil Judge (Senior Division) him- 
self to try suit, it would not be open to the said Judge to send such a case 
for trial or disposal to any other Judge associated with his Court. In effect, 
this latter construction makes the Civil Judge (Senior Division) presiding over 
the transferee Court virtually a person named and it is he alone who must try 
such a suit. In the present case, the suit is being tried, not by a Civil Judge 
(Junior Division) but by a Civil Judge (Senior Division) who is appointed 
as Joint Civil Judge with the principal Civil Judge (Senior Division), Ahmed- 
abad. Mr. Shah for the petitioner contends that even such a Civil Judge 
(Senior Division) cannot try the suit because the transferee Judge must be, 
in effect, the principal Civil Judge who presides over the Court of the Civil 
Judge (Senior Division) properly so-called. A Joint Civil Judge (Senior 
Division), says Mr. Shah, is as much disqualified from trying the preSent suit 
as a Civil Judge (Junior Division) would be. Mr. Shah concedes that, so far 
as this contention is concerned, it has been rejected by Mr. Justice Chainani 
and mv learned brother in their decision in Naranbhai Shakrabha: Patel v. 
Nandlal Balaram. But he argues that the observations which seem to reject 
his contention are in the nature of obiter dicta. Besides, he suggests that these 
observations are inconsistent with the principal reason on which the decision 
substantially proceeds. It would, therefore, be necessary to refer very briefly 
to this decision and the reasons on which it proceeded.e 

In the reference which was considered by Mr. Justice Chainani and my learned 
brother, it appeared that in Ahmedabad three types of orders of transfer were 
made by the District Judge under s. 24, sub-s. (2) (a). In some cases the suits 
.were transferred to the Civil Judge (Senior Division); in some others, they 
were transferred to the Civil Judge (Senior Division) with a direction that he 
in his turn should transfer them to the Civil Judge (Junior Division) ; while 
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in some others, the suits were transferred by the District Judge himself direct- 
ly to the Civil Judge (Junior Division). It is these three classes of orders of 
transfer that were considered in this case. Mr. Justice Chainani and my learned 
brother took the view that 


“the term ‘the Court of the Civil Judge (Senior Division), must necessarily mean the 
Court presided over by the Civil Judge (Senior Division), and that Court alone is compe- 
tent to try the suit under cl. (b) of sub-s. (2) of s. 28.” 


On this view, it was held that Civil Judges (Junior Division) had no jurisdic- 
tion to try these suits in any case and the orders transferring suits to their file 
were incompetent and invalid in law. As I have just indicated, in this case the 
question of jurisdiction which arises before us had not and could not be raised. 
Even so, since the matter appears to have been fully argued and has been ela- 
borately considered in the judgment delivered by my learned brother, the posi- 
tion of the Civil Judge (Senior Division) associated with the Court of the Civil 
Judge (Senior Division) has also been considered. 


“In our pinion”, observes my learned brother, “after the withdrawal of the suit and 
its transfer under cl. (a) of sub-s. (2), the only Court that can try the suit thereafter 
would be the Court presided over -by a Civil Judge (Senior Division), though he may be 
the principal Civil Judge (Senior Division) or any other Civil Judge (Senior Division) 
who may be appointed or deputed to assist him.” 


If this be the true legal position, then the petitioner’s contention would have to 
be rejected. But Mr. Shah argues that this observation, which is in the nature 
of obiter, is really inconsistent with the main basis of the decision, and that is 
the position which needs to be examined in the present case. The argument is 
that logically it is either the Civil Judge (Senior Division) presiding over the 
Court of the Civil Judge (Senior Division) who alone should be held competent 
to try suits transferred under s. 28 of sub-s. (2) (a), or, if it is to the Court of 
the Civil Judge (Senior Division) that the suits are transferred and liberty 
is still left to the presiding Judge to assign some of the these suits for disposal 
to the other Civil Judges associated with the Court to assist him under s, 23 of 
the Bombay Civil Courts Act, then jurisdiction should be available to all these 
Judges to try these suits, and, subject to the limitation of pecuniary jurisdic- 
tion, no distinction can and should be made between these joint Judges on the 
ground that some joint Judges are Civil Judges (Senior Division) while some 
other are Civil Judges (Junior Division). The learned advocates appearing 
for both the parties urged before us that the point raised was of considerable im- 
portance. Indeed, if the view taken in Naranbhai Shakrabhai Patel v. Nandlal 
Balaram is finally accepted, and if it is further extended as contended by Mr. 
Shah before us, it would become necessary for the Legislature to intervene 
again and take appropriate legislative steps to validate a large number of decrees 
and orders which have been passed on the assumption that suits transferred 
under s. 28, sub-s. (2)(a) could, after such transfer, be tried by Civil Judges 
(Junior Division) associated with the Court of the Civil Judge (Senior Division) 
at district places. We understand that a very large number of decrees and 
orders would be rendered invalid because it appears to have been assumed that 
suits transferred to the Court of Civil Judge (Senior Division) under s. 28 and 
sub-s. (2)(a) could ultimately be tried by the Civil Judges (Junior Division) 
appointed to assist the said Court. In taluka places and in most of the district 
places such suits were and had to be*tried by Civil Judges (Junior Division), 
and it was thought that Legislature had not intended to make any distinction 
or discrimination between suits filed and tried in taluka places and those filed 
and tried in the two @istrict places—Ahmedabad and Poona—where Courts of 
Small Causes have been established. That is why, we think, it is desirable that 
the question of construction of s. 28, sub-s. (2), cl. (a) should be considered by 
a larger Bench. 

Since the matter is of general importance and calls for an early decision tọ 
avoid unnecessary complications, we direct that the papers in this case should 
be placed before the learned Chief Justice to enable him to constitute a larger 
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Bench at an early date to deal with this question. The auestion which we pro- 
pose for the decision of the larger Bench is :— 


“When a suit pending in a Court of Small Causes is withdrawn by the District Court 
and transferred for trial or disposal to the Court of the Civil Judge (Senior Division), 
can the Civil Judge (Senior Division) assign it to the file of (a) a Civil Judge (Senior 
Division) or (b) a Civil Judge (Junior Division), appointed to his Court to assist him 
under s. 23 of the Bombay Civil Courts Act, or is it necessary that the Civil Judge (Senior 
Division) himself should deal with it?” '. 


The question referred to was heard by a full bench composed of Chagla C.J. 
and Bavdekar and Dixit JJ. 


N. C. Shah, for the applicant. 
M. I. Patel, for D. V. Patel, for the opponent: 


Cuaaia C.J. A question relating to jurisdiction arising under the Bombay 
Rents, Hotel and Lodging House Rates Control Act, 1947, has beey referred to 
this full bench. The scheme of that Act has often been considered by this 
Court and it is clear that under s. 28 special jurisdiction to try suits arising under 
the Act was conferred upon ordinary Courts of the land which have been set 
up under the Civil Courts Act. The Courts upon which special jurisdiction was 
conferred are enumerated in s. 28. Under s. 28(1)(a) in Greater Bombay, the 
Court is the Court of Small Causes and under cl. (aa) in any area for which a 
Court of Small Causes is established under the Provincial Small Cause Courts 
Act, 1887, such Court. Therefore, in the State of Bombay we have Courts of 
Smal] Causes in Poona and Ahmedabad and this provision would apply to those 
Courts. Then under s. 28(1)(b) elsewhere, the Court of the Civil Judge, Junior 
Division, having jurisdiction in the area in which the premises are situate or, 
if there is no such Civil Judge, the Court of the Civil Judge, Senior Division, 
having ordinary jurisdiction, shall have jurisdiction to try suits arising under 
the Act. In most taluka towns we have Courts presided over by the Civil Judge, 
Junior Division. In those places those will be the Courts over which special juris- 
diction has been conferred, and where we have Courts which are not presided over 
by a Civil Judge, Junior Division, then the Court designated is the Court pre- 
sided over by the Civil Judge, Senior Division, having ordinary jurisdiction. 
Then comes s. 28(2) (a) which has caused some difficulty which has necessitated 
this Full Bench: 


“Notwithstanding anything contained in clause (aa) of sub-section (1), the District 
Court may at any stage withdraw any such suit, proceeding or application pending in a 
Court of Small Causes established for any area under the Provincial Small Cause Courts 
Act, 1887, and transfer the same for trial or disposal to the Court of the Civil Judge, Senior 
Division, having ordinary jurisdiction in such area.” 


Then el. (b) provides: 


“Where any suit, proceeding or application has been withdrawn under clause (a), the 
court of the Civil Judge, Senior Division, which thereafter tries such suit, proceeding or 
application, as the case may be, may either re-try it or proceed from the stage at which 
it was withdrawn.” 

And el. (c) states: 


“The Court of the Civil Judge trying any suit, proceeding or application withdrawn 
under clause (a) from the Court of Small Causes shall, for purposes of such suit, pro- 
ceeding or application, as the case may be, be deemed to be the Court of Small Causes.” 


Therefore, the scheme of s. 28(2)(a@) is very clear. gOnly in cases pending 
before the Court of Small Causes established under the Provincial Small Cause 
Courts Act, the District Court has been given the special power of withdrawing 
the suits pending in that Court and transferring them to another Court which 
_is designated as a Court which would have the same special jurisdiction that 
the Small Causes Court has been given, and that Court is the Court of the 
Civil Judge, Senior Division. What has been songht to be argued is that when 


~* 
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the District Judge exercises his power under s. 28(2)(a) of withdrawing a suit 
and transferring the same for trial to the ‘Court of the Civil Judge, Senior 
Division, he can only transfer it to the Civil Judge, Senior Division, and to 
no other Judge. In advancing this argument the provisions of the Bombay 
Civil Courts Act, 1869, are ignored. Before we look at that Act a certain well 
established principle may be enunciated. 

When the Legislature confers special jurisdiction upon an ordinary Court 


. of the land, that jurisdiction has to be exercised by the ordinary Court accord- 


ing to the procedure of that Court unless in the legislation conferring special 
jurisdiction there is some provision to the contrary. All the ordinary adminis- 
trative and other powers of the Court are to be exercised as laid down in the 
law setting up that Court. All that the special legislation does is to confer 
special jurisdiction upon that Court. In other words, that Court, over and 
above the ordinary jurisdiction that it exercises, also exercises a certain special 
jurisdiction, but unless we find some indication in the law creating the special 
jurisdiction that that special jurisdiction has to be exercised in a special manner 
or that theeCourt has to function in a particular manner, the Court must func- 
tion in the ordinary way and according to the ordinary law of the land. In 
s. 28 there is no indication whatever that the Court of the Civil Judge, Senior 
Division, to which suits have to be transferred under s, 28(2)(a@), has to func- 
tion in any different manner than it would function as the ordinary Court, or 
that the procedure which has got to be followed has to be any different proce- 
dure. Therefore, we must now turn to the Civil Courts Act to find out what 
are the powers and the functions and the procedure of the Courts of the Civil 
Judge, Senior Division. 

The underlying scheme of the Bombay Civil Courts Act, 1869, is that it sets 
up District Courts and it also sets up in each district so many Civil Courts 
subordinate to the District Court as the State Government shall from time to 
time direct. Therefore, ordinarily in each place, whether it is a taluka place 
or a district town, there is one Court other than the District Court and to that 
Court one or more Judges may be appointed. Section 23, para. 5, provides: 

“For the purpose of assisting the Judge of any subordinate Court in the disposal of 
the civil business on his file, the High Court may appoint to such Court from the members 
of the Subordinate Civil Judicial Service of the Province one or more Joint Civil Judges, 
or the District Judge may, with the previous sanction of the High Court, depute to such 
Court the Judge of another subordinate Court within the district. A Civil Judge thus 
appointed or deputed to assist in the Court of another Civil Judge shall dispose of such 
civil business within the limits of his pecuniary jurisdiction as may, subject to the control 
of the District Judge, be referred to him by the Judge of such Court.” 


Therefore, the Principal Judge, if one might so designate the Judge of the 
Court, in each place may have other Judges appointed to assist him in disposing 
of the work and it is left to the Principal Judge to refer cases for disposal to 
one or more of his colleagues. But the Court is one and the Court may consist, 
as we have already pointed out, of one Principal Judge or one Principal Judge 
and one or more Judges to assist him. Then s. 24 deals with the classes of 
Judges and they are Civil Judge, Senior Division and Civil Judge, Junior Divi- 
sion, and it lays down what the jurisdiction of these Judges is; and s. 25 deals 
with the special jurisdiction of the Civil Judge, Senior Division. It is in the 
light of these provisions that we must now again turn to s. 28(2) (a) of the Rent 
Act. 

It will be immediately noticed that the Legislature did not intend that when 
a suit was transferred from the Small Causes Court to the Court of the Civil 
Judge, Senior Divisiog, that it should be tried by any particular Judge of that 
Court. No Judge is designated as the Judge who alone should try a suit trans- 
ferred under the circumstances mentioned in s. 28(2)(a). AJl that the Legis- 
lature was concerned with was that instead of the ordinary Court, viz. the 
Small Causes Court, having special jurisdiction in certain circumstances, 
another ordinary Court of the land, viz. the Court of the Civil Judge, Senior 
Division, should have jurisdiction. Therefore, it is entirely fallacious to gug- 
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gest that the transfer under s. 28(2) (a) is to the Civil Judge, Senior Division. 
The transfer is not to the Civil Judge, Senior Division, but the transfer is to 
the Court of the Civil Judge, Senior Division. This is not a matter of inter- 
pretation; it is the very language used by the statute. Therefore, if the trans- 
fer is to the Court of the Civil Judge, Senior Division, the provisions to which 
reference has just been made in s. 23, para. 5, must apply. Once the Court is 
. seized of the matter transferred to it by the District Court under s. 28(2) (a), 
the Principal Judge of that Court is vested with the power conferred upon 
him under s. 23, para. 5. Therefore, in our opinion, on the transfer of a rent 
suit from the Small Causes Court by the District Court under s. 28(2)(a) to 
the Court of the Civil Judge, Senior Division, the Principal Judge of that Court 
has the power to refer that case to any one of his colleagues who has been ap- 
pointed to assist him in the disposal of the cases on his file. That colleague 
may be a joint Civil Judge, Senior Division, or he may be a Civil Judge, Junior 
Division, because not only the Joint Civil Judge, Senior Division, but also the 
Civil Judges, Junior Division, are Judges of one and the same Court, the Court 
presided over by the Civil Judge, Senior Division. e 

Any other construction would lead to this rather curious result that whereas 
the Legislature trusted Courts of Civil Judges, Junior Division in taluka places 
to try rent suits, they insisted on only the seniormost Civil Judge trying simi- 
lar suits in district places like Ahmedabad and Poona. No logical reason has 
been suggested by Mr. Shah why the Legislature should have intended to make 
this distinction. All that he could contend was that it may be a lacuna in the 
legislation; and that we must give effect to legislation as we find it. Before 
we can come to the conclusion that there is a lacuna in any law passed by the 
Legislature, our attempt must be to give such a construction to a law passed 
by the Legislature as would avoid any such lacuna and avoid any such anomalies, 
and in our opinion the clear language of s. 28(2)(a) leaves no doubt that that 
is the only construction possible. 

A contrary view has been taken by a division bench of this Court in 
_Naranbhaa Shakrabhat Patel v. Nandlal Balaram.’ With great respect to the 
learned Judges, they have attached more importance to s. 24 of the Bombay 
Civil Courts Act which merely deals with the pecuniary jurisdiction of the 
Senior and Junior Civil Judges than to the fact that the Court set up under 
that Act is one Court consisting of one or more Judges. The learned Judges 
have also emphasised the fact that under s. 28(2) (a) the transfer of the suit 
is for trial and disposal and that the suit having been transferred it must be 
tried and disposed of only by the Senior Civil Judge and could not be referred 
to any other Judge for trial or disposal. Again, with respect, this would be 
the correct view if a particular Judge was designated by the Legislature as 
the Judge who should try or dispose of the suit. But, if it is not a Judge or 
a Court which is designated, then it is the Court which is trying or disposing 
of the suit, whether it is tried and disposed of by one Judge or another Judge 
of the same Court. 

There is one other question which also arises on this reference and that is 
whether apart from the power of the Principal Judge of the Civil Court to 
refer cases to his colleagues under s. 23, para. 5, the District Judge himself 
could transfer a suit from the Small Causes Court and direct a Joint Senior 
Civil Judge or a Junior Civil Judge to try that suit, and the determination of 
that question depends upon whether s. 28 of the Rent Act has in any way abro- 
gated the provisions of s. 24 of the Civil Procedure Code. In our opinion, s. 28 
of the Rent Act does not affect the right of the District Judge under s. 24 of 
the Civil Procedure Code in the slightest degree. If a pent suit is pending in 
the Small Causes Court, then under s. 24 of the Civil Procedure Code, the Dis- 
trict Court has the power to transfer it to a Court subordinate to the District 
Court provided that Court is competent to try the suit. Therefore, the District 
Judge could only exercise his power under s. 24 of the Civil Procedure Code 


‘1, (1955)Civil Reference No. 22 of 1954, oember 16, 1955 (Unrep.) 
desided by Chainani and Gokhale JJ., on De- 
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of transferring rent suits, provided he transfers those suits to those ordinary 
Courts upon which special jurisdiction has been eonferred by s. 28 of the Rent 
Act, and therefore if the District Judge withdraws the suit from the Small 
Causes Court and transfers it to a Joint Senior Civil Judge or to a Junior Civil 
Judge, he is validly and properly exercising his power under s. 24 of the Civil 
Procedure Code because both the Joint Senior Civil Judge and the Junior 
Judge have jurisdiction to try the rent suit under s. 28. 

In this particular case which has been referred to us by the Division Bench 
consisting of Mr: Justice Gajendragadkar and Mr. Justice Gokhale, as a matter 
of fact the learned District Judge transferred the suit to the Joint Senior Civil 
Judge, Ahmedabad. In our opinon, he exercised his power under s. 24 of the 
Civil Procedure Code, read with s. 28(2)(@) of the Rent Act. 

Therefore, the answer to the first part of the question submitted to us will 
be in the affirmative and to the second part in the negative. We will frame 
a further question, viz. ‘‘Whether the District Court has the power to transfer 
a suit pending in a Court of Small Causes to a Joint Senior Civil Judge or to 
a Civil Judfe, Junior Division, under section 24 of the Civil Procedure Code?’ 
and answer that question in the affirmative. Answer accordingly. 


CRIMINAL APPELLATE. 


Before the Hon’ble Mr. M. C. Chagla, Chief Justice, and Mr. Justice Tendolkar. 


BAL KESHAV THAKREY v. THE COMMISSIONER OF POLICH, 
GREATER BOMBAY.* 


Preventive Detention Act (IV of 1950), Secs. 3, 7—Grounds furnished to detenu mention- 
ing important ground which is not correct—Whether detaining authority can be said 
to have applied its mind to relevant circumstances as required by law before making 
order of detention—Approval of State Government under s. 3(3), nature of—Whether 
approval given by State Government on incorrect facts placed before it vitiates such 
approval. 

The satisfaction which is necessary under s. 3 of the Preventive Detention Act, 1950, 
before a valid order of detention can be made, must indubitably be based upon the 
grounds which are subsequently furnished to the detenue under s. 7 of the Act. When, 
therefore, a most important material is placed before the.detaining authority and an 
order of detention is made, which material subsequently turns out to be a material 
which did not exist then, it cannot be said that the detaining authority applied its 
mind to all the relevant and proper circumstances before it made the order contem- 
plated by the Act. 

The approval required under s. 3(3) of the Preventive. Detention Act, 1950, is not 
a mechanical approval; it is an approval which requires a certain mental process and 
that mental process can only be possible provided not only relevant and proper mate- 
rials are placed before the Government, but also correct facts are placed before the 
Government. If the Court is satisfied that the State Government gave its approval 
on incorrect facts placed before it, then the approval is vitiated by extraneous factors 
and it cannot be an approval required by law. 


The facts appear in the judgment. 


N. V. Phadke, with M. V. Paranjape, H. R. Gokhale, B. V. Chavan and R. G. 
Madbhavi, for the applicant. 
H. M. Chokst, Government Pleader, for the State. 


Cuaaua C.J. The Preventive Detention Act confers wide and drastic powers 
upon the State Government and also upon certain officers mentioned in that 
Act. It constitutes a serious infringement upon civil liberty, and to the extent 
that it constitutes that infringement, it must be strictly construed, and the Court 
must always be vigilant to see that every safeguard provided in that Act has 


* Decided, February 21, 1956. Criminal Application No. 164 of 1956. 
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been complied with. The Government Pleader asked us to bear in mind the 
critical times we have recently been passing through. In our opinion it is 
very essential that a Court of law should, as far as possible, keep away from 
the heat and dust of political battle and make an objective and detached ap- 
praisal of the record before it. That does not mean that the Court should 
not be anxious to see that the security of the State is maintained. Nor does 
it mean that the Court should not see to it that the Preventive Detention Act, 
which is intended for the security of the State, is not an effective instrument in 
the hands of the State. But it is equally necessary, especially in critical times. 
that the Court should be vigilant to safeguard the liberty of the subject. The 
conflict between the security of the State and the liberty of the subject is always 
a conflict difficult to resolve; but the Constitution and the Preventive Deten- 
tion Act have sought to resolve it by arming the State with wide powers and at 
the same time providing important safeguards for the liberty of the subject. 
It is with this background that we must look at the order which is challenged 
by this petition. 

The order was made on January 18, 1956, by the Commission€r of Police, 
Greater Bombay, and the order recites that he was satisfied with respect to the 
person known as Keshav Sitaram Thakre of Greater Bombay that, with a 
view to preventing him from acting in a manner prejudicial to the maintenance 
of public order, it was necessary to make the following order, which he pro- 
ceeded to make, viz., that in exercise of the powers conferred by the Preventive 
Detention Act, 1950, the Commissioner of Police, Greater Bombay, directed that 
the said Keshav Sitaram Thakre be detained, and pursuant to this order he 
was detained. The grounds on which the detention order was made were fur- 
nished to Thakre on January 20, 1956, and the grounds are that in order to bring 
about the establishment of Samyukta Maharashtra with Bombay, he had been 
exhorting the members of the public in Greater Bombay to take strong action 
and to fight for it till the goal was reached. Then the grounds set out what 
Thakre is supposed to have said at two meetings—one a meeting of November 16, 
1955, and the other a meeting held on October 20, 1955. The meeting of 
November 16, 1955, was held at Shivaji Park which, according to these grounds, 
was aitended by about 20,000 persons and Thakre is alleged to have stated in 
the course of his speech that the Maharashtrians seldom lost their temper, but 
if they did so, they would go to the extreme, and in the meeting of October 20. 
1955, which was held at Currey Road, Bombay, he is alleged to have stated in 
his speech that Maharashtrians would never take things lying down and would 
show that Maharashtra would not die and could not be wiped out off the map of 
India, and the allegation of the Commissioner of Police is that by these speeches 
he instigated the listeners to commit acts of violence and to cause a breach of 
public order in Greater Bombay. i 

Now, these grounds must be looked at from two points of view. In the first 
place, we must look at them to consider whether they come within the ambit 
of the Act and the second, which is equally important, is whether they furnish 
an opportunity, and a reasonable opportunity, to the detenu of making a 
representation which he has a right to make under s. 7 of the Act. The grounds 
that are to be furnished to the detenu under s. 7 are grounds on which the order 
has been made and perhaps the grounds may also be looked at for this purpose, 
viz., to satisfy ourselves whether the Government or the officer concerned arrived 
at the satisfaction which is necessary under s. 3 before a valid order could be 
made. Parliament has left it to the Government or to the officer concerned to 
be satisfied with regard to the prejudicial activity of the person whom it is 
proposed to detain, and that satisfaction must indubitgbly be based upon the 
grounds which are subsequently furnished to the detenu under s. 7. It may 
be that the detaining authority may have more materials than the grounds; but 
the grounds must bo the essential basis upon which the detaining authority arrives 
at its satisfaction and makes the order of detention. 
"Now, in the petition which has been made by the petitioner, who is the son 
of the detenu, it was alleged that the detenu is an old man of 72 years, and on 
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November 16 1955, he was treated for cataract by Dr. Oak, an eye-specialist of 
Dadar, and was confined to his bed for three days thereafter. The treatment 
was in the form of an injection to the eye which was particularly painful in 
nature. The pain lasted for more than two days, and the detenu therefore 
E a and did not attend any meeting or deliver any speech on November — 

, 1955. 

The Commissioner of Police has made an affidavit in reply to this petition and 
he admits that it is true that no meeting was addressed by the detenu on 
November 16, 1955. He proceeds to say that ‘‘as regards the notice of grounds 
of detention I find that on account of a typographical error, in the date of the 
first meeting referred to therein the month has been wrongly mentioned as 
November instead of October.’’ He further says that the meeting referred to 
therein was the meeting held at Shivaji Park, Dadar, Bombay, on October 16, 
1955, which was attended by about 20,000 persons. 

The Government Pleader contends that this mere error in giving a wrong 
date in the grounds is not sufficient to invalidate the order. It is a fact that 
not only tHere was a meeting on October 16, 1955, but there was also a meeting 
on November 16, 1955, and what the detenu is charged with is having made a 
speech of an inflammatory character at the meeting of November 16, 1955. It 
is this that he is called upon to answer when he makes his representation to the 
Government. It is difficult to understand how, if there were two meetings one 
held on October 16, and another on November 16, and the detenue is 
charged specifically with regard to having attended a meeting on November 
16, and not October 16, it could possibly be said that the grounds furnish- 
ed to him afforded a reasonable opportunity to make a representation. It will 
be noticed how effective an answer he has given to the charge with regard to 
the meeting of November 16, 1955. The answer is: He was laid up; he 
was in bed; he was in serions eye trouble; he was so incapacitated that he could 
not possibly attend the meeting. If he had been charged with havine attended 
a meeting on October 16, we do not know what answer he could have pos- 
sibly given. But the whole object of furnishing the grounds is to enable the 
person detained to put forward his defence and his answer which may be con- 
sidered by the proper authority. We do not at all agree with the Government 
Pleader when he says that the date of the meeting is an insignificant particular. 
Under no circumstance the date of the meeting can be an insigificant particular, 
and as we shall presently point out, in the present context, it is a particular 
of the greatest significance. 

Turning again to the affidavit of the Commissioner of Police, he says that on 
account of the inflammatory speeches of the detenu, there was a probability of 
incidents of violence taking place in Greater Bombay, and then he goes on to 
say: 

“In fact, several such incidents of violence had taken place in Greater Bombay on 
November 21, 1955, on which day stones were thrown on the buses and trams of the 
B.E.S.T. Undertaking and a number of passengers travelling in them were injured, some 
buses were also burnt, Police Officers and men were assaulted with stones and a Police 
Chowky was also burnt.” 


In view of these serious incidents which took place on the November 21, 1955, 
the proximity of the meeting held on November 16, 1955, assumes an ominous 
significance. A meeting addressed on October 16, and a meeting addressed on 
November 16, stand on an entirely different footing. The detaining authority 
which has got to consider the materials may come to one conclusion with regard 
to the necessity of detaining the detenu if he had made a speech on October 
16, and an entirely different view if he had made a speech on November 16, 
1955. Unfortunately, the Commissioner of Police in his affidavit does not tell 
us as to whether the material placed before him showed that the detenu had 
made the speech on November 16, or October 16. Nor any light is thrown 
on the rather unfortunate error of the date November 16, being substituted for 
October 16. We are told this is a typographical error, but we are not ¢old 
under what circumstances this error came to be committed. Did the draft con- 
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tain the date October 16, and did the typist in typing it by mistake change it to 
November 16, or did the draft itself contain November 16, and there 
Was no error on the part of the typist and the error went back to some other 
person who was responsible for referring to this particular date? In the absence 
of any material before us, we must assume, as indeed we must, that the material 
before the Commissioner of Police on which he made this order was the grounds 
furnished to the detenu and in those grounds what was mentioned was that at 
a meeting of November 16, 1955, the detenu made this inflammatory speech, 
and consequent upon that speech serious trouble broke out in Bombay on 
November 21, 1955, It is therefore on these materials that the Commissioner 
of Police arrived at the satisfaction which the statute requires. Can it possibly 
be said that that is a proper satisfaction which would justify the making of 
this order? When admittedly a most important material is placed before the 
detaining authority, which material now turns out to be a material which did 
not exist, then it cannot be said that the detaining authority applied its mind to 
all the relevant and proper circumstances which he must do before he makes 
the order contemplated by the Act. But the matter does not stop there. There 
is another important safeguard which the Act provides and that is to be found 
in s. 3(3). When an order of detention is made by any of the officers mention- 
ed in s. 3(4), it is obligatory upon him forthwith to report the fact to the State 
Government together with the grounds on which the order has been made and 
such other particulars as, in his opinion, have a bearing on the matter, and no 
such order shall remain in force for more than 12 days after the making thereof, 
unless in the meantime it has been approved by the State Government. There- 
fore Parliament in its wisdom did not leave it to an officer, however important 
and responsible, to take away the liberty of a citizen. Parliament insisted that 
when an officer encroached upon the civil liberty of a citizen, the State Govern- 
ment must apply its mind to the materials which were placed before the detain- 
ing authority and approve the order passed by the detaining authority. The 
difference in the language used in s. 3(1) and s. 3(3) will be noticed. Whereas 
at the time of detention the detaining authority has to be satisfied about the 
prejudicial activities of the person sought to be detained, when the matter comes 
before the State Government under s. 3(3), it is not mere satisfaction: it is 
approval that is required. In other words, the State Government must put its 
seal of approval upon the order made by the detaining authority. It is only in 
that case that the order can survive beyond 12 days. In this case we have the 
affidavit of Krishnaji Narayan Goray, Assistant Secretary to the Government 
of Bombay, Home Department, who says that the Commissioner of Police made 
a report as required by s. 3(3), and the Government of Bombay passed its order 
of approval on January 23, 1956. But what is significant is that this order 
of approval was passed on the basis of the grounds which were furnished to 
the detenu, to which reference has already been made. Therefore, not only the 
Commissioner of Police, but the State Government were given to understand 
that it was on November 16, that the detenu had made the inflammatory speech, 
and the State Government were conscious as much as the Commissioner of 
Police, that on November 21, serious trouble broke out in Bombay. Now, 
ean it be said that the approval given by the State Government is the approval 
contemplated by s. 3(3)? In our opinion the approval that the Parliament 
required from the State Government was an approval arrived at after consi- 
deration of all relevant and material circumstances. The State Government 
was agrecing to the action of an officer to deprive a citizen of his liberty, and 
such an agreement could not be arrived at in law unless the State Government 
had before it all the relevant and material consideratidas. But when we find 
that a consideration is placed before the State Government in order to obtain 
its approval, which consideration is admittedly incorrect and contrary to facts, 
it is impossible to take the view that the approval given by the State Govern- 
„ment is the approval required by law. The Government Pleader has attempted 
to argue that so long as the certificate of Government is there that it has approv- 
ed the order, the provision of s. 3(3) has been complied with. In our opinion, 
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the approval required is not a mechanical approval; it is an approval which 
requires a certain mental process and that mental process can only be possible 
provided not only relevant and proper materials are placed before the Govern- 
ment, but also correct facts are placed before the Government. If the Court is 
satisfied that the State Government gave its approval on incorrect facts placed 
before it, then the approval is vitiated by extraneous factors and it cannot be 
an approval required by law. Therefore, in our opinion, the order made by the 
Police Commissioner is bad by reason of the fact that an important ground 
mentioned is not a correct ground, also by reason of the fact that we are satisfied 
that the detaining authority did not and could not apply its mind to the relevant 
circumstances which are required by law; finally for the reason that the approval 
given by the State Government not being a proper approval, in any view of the 
ease the order of detention cannot subsist beyond the period of 12 days men- 
tioned in s. 3(3). 

Therefore the order we propose to pass is that the order passed by the Com- 
missioner of Police will be quashed, and the detenu will be ordered to be released 
forthwith. ° 

The petitioner must get his costs. 


Order set aside. 


Before Mr. Justice Gajendragadkar and Mr. Justice Gokhale. 


STATE v. IBRAHIM ADAM.* 


Indian Passport Rules, 1950; Rr. 3, 6(a)—Indian Passport Act (XXXIV of 1920), Sec. 3— 
Foreigners Act (XXXI of 1946), Sec. 3—Permit System Rules, 1949, r. 19—Foreigner 
unauthorisedly residing in India beyond period permitted by his visa—Whether such 
foreigner has committed offence under r. 6(a) of Indian Passport Rules—Construction,. 


Continued unauthorised residence of a foreigner in India beyond the period per- 
mitted by his visa cannot attract the provisions of rule 3 of the Indian Passport Rules, 
1950, and be made the basis of his conviction under r. 6(a) of the Rules. 

Karimun Nisa v. M. P. State Govt. referred to. 


ONE Ibrahim Adam (accused), a Pakistani national, who held a Pakistan pass- 
port issued at Karachi, entered India on February 24, 1954, with cate- 
gory ‘‘C’’ visa issued at the Indian High Commissioner’s Office at Karachi, which 
visa was valid during the period ending May 16, 1954. The accused obtained 
its extension upto June 6, 1954, and thereafter obtained two more extensions 
for his stay in India till July 6, 1954. The accused, however, did not leave India 
on July 6, 1954, and he was found in a village in the Navsari taluka on December 
§, 1954. The accused was arrested and charged for an offence under r. 3 read 
with r. 6(a) of the Indian Passport Rules, 1950. The accused admitted that 
he had overstayed in India after the expiry of the period allowed for his stay 
but he contended that he had not committed any offeuce under the rules. The 
trying Magistrate acquitted the accused, observing in his judgment as follows :—- 


‘Now, what is made punishable under r. 3 is entering or attempting to enter India 
without a valid passport. In this case it is an admitted fact that the accused entered 
India on 24-2-54 with a valid passport conforming to the conditions prescribed in r. 5. 
Now on 8-12-54 when the accused is arrested, in point of fact as well as in time he had 
already entered India on 24-2-54 and what he did was that he continued in India after 
6-7-54 and did not leave on or before 6-7-54. Therefore accused thereby overstayed after 
6-7-54 but he cannot be said to have entered India on 8-12-54. The r. 3 does not apply 
to the case of a person who, having lawfully entered India with a valid passport, continues 
to overstay in India afterphis visa period is over. There is no other provision of law either 
under Indian Passport Act or Rules made thereunder whereby such overstay is made 
punishable. 


* Decided, February 14, 1956. Criminal First Class, Navsari, in Criminal Case No. 98 
Appeal No. 1265 of 1955, from the order of of 1955 
acquittal passed by D. K. Shah, Jt. Civil 1 [1955] A. I. R. Nag. 6. 
Judge (Junior Division)and Judicial Magistrate, 
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Now, in this respect I will like to refer to the Permit System Rules, 1949, framed 
under s. 4 of the Influx from Pakistan (Control) Act, 1949. There it is provided in r. 19 
that no person holding a temporary permit shall stay in India after the date of expiry of 
such permit. Under s. 3 of the Influx from Pakistan (Control) Act, 1949, it is provided 
that no person shall enter India from any place in Pakistan whether directly or indirectly 
unless (a) he is in possession of a permit.... Now here also it is entering that is made 
punishable. But at the same time overstay is made punishable under r. 19 of the Permit 
Rules. If the Government would have thought necessary to punish overstay in India 
under Indian Passport Act or Rules made thereunder they would have made a provision 


similar to that in Permit System Rules, 1949, framed under the Influx from Pakistan 
(Control) Act, 1949,” 


The State of Bombay appealed against the order of acquittal. 


S. B. Vaki (amicus curiae), for the respondent. 
A. A. Mandgi, Assistant Government Pleader, for the State. 


e 

GAJENDRAGADKAR J. Does the over-stay in India of the respondent Pakistani 
national after the period prescribed in his visa-has expired amount to a con- 
travention punishable under r. 6(a) of the Indian Passport Rules, 1950?—This 
is the short point of law which arises in this appeal. 

The facts giving rise to this point are not in dispute. The respondent is a 
Pakisani national and he holds a Pakistani passport No. 124981 issued at Karachi 
on July 7, 1953. He entered India on February 24, 1954, with category “C” 
visa No. 8809 dated February 17, 1954, issued at the Indian High Commission 
at Karachi. This visa was valid only during the period ending May 16 1954 
Having entered India with this visa, the respondent obtained permission to 
continue his stay in India up to June 6, 1954, from the Deputy Commissioner of 
Police, Special Branch, C.I.D., Bombay. Two further extensions were also 
granted to him at his request by the Passport Officer to the Government of 
Bombay. The last extension granted to the respondent expired on July 6, 1954. 
He reported his departure at Jalalpore on July 2, 1954, but this was a hoax. 
In fact the respondent had not left India on or before July 6, 1954, and over- 
stayed here. He was found in a village Abrama within the limits of Jalalpore 
Police Station on December 8, 1954. Immediately thereafter he was arrested 
and charge-sheeted for breach of r. 3 of the Indian Passport Rules punishable 
under r. 6(a@) of the said Rules. The respondent admitted these facts, but he 
contended that his over-stay in India beyond the period permitted by the pass- 
port authorities did not amount to a contravention of r. 3 and was not punishable 
under r. 6(a@) of the Indian Passport Rules.’ The learned trial Magistrate has 
upheld this plea, with the result that the respondent has been acquitted of the 
offence charged. In the present appeal, it has been urged before us on behalf 
of the State that the view taken by the learned trial Magistrate is based on a 
misconstruction of the material passport rules. This is how the only point 
which falls to be considered in the present appeal is one of construing the 
material passport rules. 

The Indian Passport Act, 1920, has been enacted because Legislature thought 
it expedient to take power to require passports of persons entering India. Under 
sub-s, (1) of s. 3 of this Act, the Central Government is authorised to make rules 
requiring that persons entering India shall be in possession of passports, and for 
all matters ancillary or incidental to that purpose. Sub-section (2) of s. 3 enu- 
merates the topics on which rules may be framed by the Central Government 
without prejudice to the generality of the power already conferred under sub- 
s. (1). It is under this power of making rules that the fadian Passport Rules, 
1950, have been made by the Government of India. Rule 3 provides that, save 
as provided in r. 4, no person, proceeding from any place outside India, shall 
enter, or atempt to enter, India by water, land or air unless he is in possession 
of a yalid passport conforming to the conditions prescribed in r. 5. It is com- 
mon ground that the respondent’s case does not fall under r, 4, so that he is 
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governed by r. 3 and he could not enter or attempt to enter India as laid down 
by this rule without a valid passport, There is no dispute on this point. Rule 
6 is a penal rule and cl. (a) of r. 6 provides that any person who contravenes 
or abets the contravention of the provisions of r. 8 shall be punishable with im- 
prisonment for a term which may extend to three months or with fine or with 
both. The respondent contends that what is made penal under r. 6(a) is an 
illegal entry or an attempt to make an illegal entry. Rule 3 refers to the entry 
or an attempt to make an entry without a passport and the contravention of this 
rule must necessarily be confined to cases where a foreigner has either entered 
iuto or has attempted to enter India illegally without a valid passport. It is 
conceded that, even though a foreigner may have entered India with a valid pass- 
port, it would be obligatory for him to leave India as soon as the period prescrib- 
ed on the visa has expired, and in that sense his over-stay may not be legal. 
But whether such over-stay is legal or not, it cannot be penalised unless it falls 
within the purview of r. 6(a). Now, the Act itself defines entry as meaning 
entry by water, land or air, so that there is no difficulty whatever in construing 
r. 3. This rele refers to the entry or an attempt to make an entry and requires 
that no foreigner should enter or attempt to enter India without a valid passport. 
A foreigner’s residence in India would no doubt be governed by the limitations 
prescribed in the visa; but his residence or its continuance after he has once 
entered India cannot, we think, be brought within the mischief of r. 3. The 
question as to whether his continued residence in India is legal or not should not 
be confused with the main question which arises under r. 6(a). The contraven- 
tion of r. 3 cannot be said to have been committed by a foreigner because he has 
over-stayed in India though he entered India with a valid passport. Rule 6(a) 
is a penal provision and it is well settled that a penal provision must be strictly 
construed, Besides, it seems to us difficult to construe the word ‘‘enter’’ or the 
words ‘‘attempt to enter” as referring to residence either within the period 
permitted by the visa or beyond it. Giving the words used in r. 3 their plain 
grammatical meaning, it is, we think, impossible to hold that continued resi- 
dence of the foreigner, however wrongful it may be, can attract the provisions 
of r. 3 and could be made the basis of his conviction under r. 6(a). 

In this connection, it would be relevant to refer to the preamble of the Indian 
Passport Act itself. The Act has been passed in order ‘‘to take power to require 
passports of persons entering India’’. In other words, the object of the Act 
prima facie appears to be to regulate the entry of foreigners into India. Unless 
words used in any of the sections of the Act or in the rules framed thereunder 
clearly and unequivocally refer to the residence of foreigners in India, it would 
be difficult to hold that the Act intended to deal with the question of foreigners’ 
residence in India under the visas issued in their favour or: their over-stay 
beyond the period prescribed by the visas. The provisions of s. 3, sub-s. (2), 
which enumerate the topics on which rules can be framed, also do not show that 
the residence of a foreigner In India after his valid entry into the country was 
intended to be covered by any such rules. Therefore, if the object of the Act 
was to regulate the entry of persons into India. prima facie the question of 
requiring the foreigners to leave India at the end of the period prescribed in 
their visas does not appear to have been expressly dealt with by the provisions 
of the Act or the rules framed thereunder. Section 5 of the Act, which confers 
power on the Central Government to remove, by general or special order, any 
person from India who in contravention of any rule made under s. 3 has enter- 
ed India, also refers to the entry of the foreigner into India and does not seem 
to contemplate Lis unauthorised continued residence in India beyond the period 
mentioned in the visa. But whether or not it would be competent to the Govern- 
ment to make rules forregulating the residence of forigners in India, it seems 
to us clear that the rules that have been made do not cover the case of wrongful 
residence of foreigners in India, and the respondent cannot, therefore, be held 
to have committed any offence punishable under r. 6(a) of the Indian Passport 
Rules. ° 


In considering the scope of the Passport rules, it would be relevant and useful 
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to refer to the preamble of the Foreigners Act (Act. XX XT of 1946). This Act 
has been passed by the Indian Legislature because it was thought expedient 


“to provide for the exercise by the Central Government of certain powers in respect of 
the entry of foreigners into India, their presence therein and their departure therefrom.” 


It would be noticed that the object of passing the Foreigners Act was, not only 
to deal with the entry of foreigners into India, but with their presence in and 
their departure from India. Section 8 of thisiAct, which confers powers on the 
Central Government to make orders against foreigners, specifically authorises 
the Central Government to make rules regulating the stay of the foreigners or 
their presence or continued presence in India as well as their departure from 
India. This section tends to show that, in the case of a foreigner who has enter- 
ed India on a valid passport but continues to stay in India beyond the period per- 
mitted by his visa, it would be open to the Central Government to take action 
under the appropriate rules framed under s. 3 of the Foreigners Act, 1946. If 
this be the true position, it cannot be said that the Central Government would 
be powerless to deal with a foreigner like the respondent who hay over-stayed 
in India beyond the period permissible under his visa. 

When Legislature wants either to legislate or to make rules in respect of the 
continued residence of a foreigner in India, appropriate words are always used 
either in the sections of the statute or in the rules framed under that statute. 
In this connection, reference may be made to r. 19 of the Permit System Rules, 
1949, which expressly refers to the residence or the continuance of residence 
of a person who has entered India under the Permit System Rules. Rule 3 with 
which we are concerned does not refer to the residence or continued residence 
of a foreigner and r. 6(@) cannot, therefore, be said to apply to a foreigner 
merely because he has over-stayed in India beyond the period allowed by his 
visa. Entry into the country and residence in the country are, in our opinion, 
two different acts, and rules regulating the first set of acts canot by themselves 
purport to govern the second set of acts, unless appropriate words are used in 
the rule itself. As soon as a foreigner enters India, the act of entry has been 
completed and his presence in India, however unauthorised it may be, cannot 
be said to amount to an entry into India from the moment his residence becomes 
illegal. Entry intoa country is a physical act, and once the act is accomplished 
and the foreigner has planted himself in India, it cannot be said even symboli- 
cally that after the period prescribed by the visa has expired he must be deemed 
to have gone back to his own country and entered this country unauthorisedly 
thereafter. We think it would be unreasonable to adopt any such fiction to be 
able to invoke r. 6(a@) against the respondent in the present case. 

It has been urged before us that the State wants this point to be decided 
authoritatively so far as this Court is concerned in order that the State may 
consider whether any amendment in the Act or the Rules is required. In sup- 
port of the construction of rr. 3 and 6 for which the State contends in this 
appeal, reliance has been placed on a decision of the Nagpur High Court in 
Karimun Nisa v. M. P. State Government.’ In this case the petitioner Karimun 
Nisa had applied to the Nagpur High Court under art. 226 of the Constitution 
of India for issue of certain writs against the State Government and the Union 
Government directing them not to order the petitioner to leave India against 
her wish and on her behalf several constitutional points were urged. The judg- 
ment delivered by the Court shows that all the constitutional objections raised 
by the petitioner were rejected, though at the end of the judgment the learned 
Judges requested the Government to consider the case of the petitioner sympathe- 
tically. Incidentally, it has been observed that the period during which the 
petitioner was allowed to stay having expired, her st&y in India thereafter 
became unlawful and liable to be punished under r. 6(a). The learned Judges 
observed that this result could not be avoided. With respect, the question as 
to whether rr. 3 and 6(a@) could be invoked against a foreigner on the ground 
that the foreigner has over-stayed in India beyond the time permitted by his 


1 [1955] A. I. R. Nag. 6. 
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visa, even’ though the entry of the foreigner into India was lawful, does not 
appear to have been argued before the learned Judges, and the point of con- 
struction of the said rules does not appear to have been considered. We are 
unable to agree that over-stay of a foreigner would bring his case within the 
mischief of r. 6(a) read with r. 3 of the Passport Rules. 

In the result, the order of acquittal passed by the learned trial Judge must be 
confirmed and the appeal preferred by the State dismissel. 
* We would like to thank Mr. Vakil who appeared in this case amicus curiae 
to assist us in deciding the point. 

Appeal dismissed. 


Before Mr. Justice Gajendragadkar and Mr. Justice Gokhale. 


STATE v. HIRALAL SURAJKARAN SARDA.* 


Bombay Shops and Esablishments Act (Bom. LXXIX of 1948), Secs. 18(1), 52(b), 4, 
2(3)(6)(7)(18); Schedule II, entry 17—Employer doing his business in his shop, 
register@l as a commercial establishment under Act, on a closed holiday—Whether 
employer can claim exemption from operation of s. 18(1) by virtue of entry No. 17 
in Schedule II of Act—Such exemption whether a complete exemption. 


By virtue of the provisions of entry No. 17, Schedule I, of the Bombay Shops 
and Establishments Act, 1948, employers and exempted employees are completely 
exempted from the operation of s. 18(1) of the Act. The effect of the exemption 
is to allow the working of the commercial establishments even on closed holidays 
so long as the work in the establishments is carried on by the employers or 
members of their families or by employees who are exempted from the operation 
of s. 18 (1). 


One Hiralal (accused), owned a shop dealing in jaggery and other goods, 
within the municipal limits of Kopargaon town, which was registered as a 
commercial establishment under the Bombay Shops and Establishments Act, 
1948. In this establishment Sunday was notified as a weekly closing day. On 
November 14, 1954, which was a Sunday a Shop Inspector under the Act visit- 
ed the godown, where goods of the shop were stored, and he found the accused | 
inside the godown arranging for the despatch of jaggery lumps through bul- 
lock-carts to his constituents. On November 17, 1954, when the same Inspector 
visited the shop of the accused he found two persons writing the accounts of 
the shop whose names were not shown as employees in form F prescribed under 
the Act. On these facts the accused was charged with having committed 
offences under ss. 18(1) and 8 read with s. 52 of the Act. The trying Magistrate 
acquitted the accused holding that he had not rendered himself liable to be 
punished under s. 52 because he could legitimately claim exemption from 
s. 18(1) and that in fact he had not contravened s. 8. He observed as follows 
in his judgment :— é 

“All these exemptions are provided in public interest and it would be clear from the 
manner in which they are provided that care is taken to guard the interest of the employees. 
Similarly persons occupying position of management or employees engaged in a confiden- 
tial capacity employed in a C. Establishment (Entry No. 16) as well as legal and Income- 
tax practitioners (Entry No. 18) are exempted from the application of the provisions of 
ss. 13 and 18; and in view of this exemption these persons can go to their Establishments 
for any business connected with them even on a closing day. The employers of C. Estab- 
lishments are given the same privileges and in view of several exemptions which are 
provided in the schedule, I do not think that there is anything unusual or strange if the 
employers of C. Establisgment are allowed personally to attend to the business of their 
Establishment on a closing day. 

Unfortunately the word attendance used in column 3 of entry No. 17 is not qualified 
by any words and that position also goes against the construction which the learned 

"Decided, February 17, 1956. Criminal Magistrate, F. C., lst Court, Kopergaon, in 
Appeal No. 1442 of 1955, from the order of Criminal Case No. 1247 of 1954. ` 
acquittal passed by R. N. Bhandre, Judicial , : 
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pleader for the complainant wants me to put’on that term. If the State Government 
wanted to restrict the personal attendance of any employer to a particular kind of work, 
which would not have affected the condition which is required to be observed under 
s. 18(1) it could have so provided specifically as it had done in the case of Entry No. 33. 
Again the word ‘attendance’ used therein cannot be interpreted to mean as only the 
personal presence of the employers in the Establishment because as pointed out before 


_ employers of a C. Establishment can very well go to the Establishments even on a closing 


day and they would not thereby contravene any provisions of the Act provided they do 
not carry out any work connected with the business of the Establishment. So the only 
interpretation that can be put on the word attendance would be attendance to business 
of the Establishment. 


Again, if the object of providing the exemption mentioned in Entry No. 17 was to 
permit the employers of the C. Establishment to attend to such type of work which 
did not amount to work for which an establishment is required to remain closed for one 
day in a week under s. 18(1) and which the employees were prevented from doing and 
the employers were prevented from getting it done by the employees under s. 18(2) 
there was no necessity at all to provide for an exemption by a special entry in that 
respect in the schedule as without such an exemption being specifically provided for, 
an employer would have been competent to do such work in view of the provisions of 
s. 18 (1) and (2) and the definition of the term ‘closed’ as is given in s. 2(3) of the Act. So 
when the employer was not prevented from doing such a work personally under the 
Act, there was no necessity for providing an exemption enabling him to do that work. 
So from this point of view also, it is reasonable to hold that by entry No. 17 the employ- 
ers of C. Establishment are permitted to do something which they were prevented from 
doing under s. 18(1). Besides as the exemption contemplated in entry No. 17 being in 
respect of the provisions of s. (1) the term personal attendance will have also to be 
interpreted with referenee to the work for which an Establishment is required to 
remain closed under that section. So for all the reasons discussed so far, I accept the 
construction put upon the provision contained in entry No. 17 of schedule No. H on 
behalf of the accused, as such a construction is more consistent both with the plain 
wording of the provision and as it is the only reasonable construction which can be put 
upon it with reference to context. I am unable to import into the wording of that 


. entry a restricted meaning as was urged on behalf of the complainant. Consequently it 


will have to be held that an employer of a Commercial Establishment can now go to 
his Establishment for any business connected with it on the day on which his Estab- 
lishment remains closed under the provisions of s. 18(1) of BS. & E. Act in view of 
the exemption provided in entry No. 17 of schedule II annexed to the Act and if he 
attends to the business connected with his Establishment he does not contravene the 
provisions of s. 18(1). In this view of the matter the act of the accused in attending 
personally to the business of the shop on 14-11-54 which was the day on which his 
Establishment remains closed under the provisions of s. 18(1) of the Act would not 
amount to a breach of the provisions of s. 18(1) or of any other provision contained in 
the Act and as such the accused cannot be held guilty of any offence on that account.” 


The State of Bombay appealed against the order of acquittal. 


H. M. Chokst, Government Pleader, for the State. 
G, P. Murdeshwar, for the respondent-accused. 


GAJENDRAGADKAR J. This appeal raises an interesting point of law under 
the Bombay Shops and Establishments Act, 1948 (LX XIX of 1948). The res- 
pondent who owns a shop styled as Radhakisan Hiralal Shop at Kopargaon, 
was charged with having committed offences under ss. 18(1) and 8 read with 
s. 52 of the Act. The prosecution case against him was fhat he had contraven- 
ed the provisions of the first two sections and thereby rendered himself liable 


_to be punished under the last section. The learned Magistrate held that the 


respondent had not rendered himself liable to be punished under s. 52 because 
he could legitimately claim exemption from the operation of s. 18(1) and im 
fact he had not contravened s. 8. His finding that no contravention under 
s. 8 had been proved is a finding of fact. But his conclusion that the respon- 
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dent was exempted from the compliance of the provisions of s. 18(1) by virtue 
of the provisions of entry No. 17, Schedule II, is a decision on a point of law 
and it is this point which is raised before us by the State in the present appeal. 

The facts giving rise to the prosecution are not in dispute. The shop owned 
by the respondent is registered as a commercial establishment under the Act. 
Jt is situated within the Municipal limits of Kopargaon town. The accused 
had presented Form A duly filled in and on his application his shop had been 
- registered as a commercial establishment. The accused intimated to the autho- 
rities in writing that Sunday would be a closing day in his shop. On 
November 14, 1954, Vishvanath Teli, Shop Inspector under the Act, visited 
the godown of the accused. This godown is known as ‘Rathi Patra’ godown. 
He found that the accused was inside the godown and was arranging for the 
despatch of jaggery lumps through bullock-carts. The shop of the accused 
deals in jaggery and other goods. The Inspector noticed that though the 
accused had notified Sunday as a closing day in his shop, he had opened the 
godown, which is a part of the shop, and was in fact doing business in the shop 
by arrangin® to despatch jaggery lumps to his constituents at Khamgaon and 
Banapura through bullock-carts. That in substance gave rise to the charge 
under s. 18(1) read with s. 52 of the Act. 

On November 17, 1954, the same Inspector on visiting the shop of the 
respondent found Jayanarayan Badrinarayan, Shivprasad Hiralal and Hiralal 
Surajkaran working in the shop. Jayanarayan and Shivprasad were writing 
the accounts of the shop whereas Hiralal was sitting in the shop. Form F pres- 
cribed under the Act has to be maintained in respect of any commercial esta- 
blshments governed by the Act and this form is required to show the names 
of all the employees in the shop. According to the Inspector, the names of 
Jayanarayan and Shivprasad had not been shown as employees in the shop 
in the said form. This in effect is the basis of the charge under s. 8 read with 
s. 52 of the Act. 

It may be convenient to deal first with the charge based on the allegation 
that s. 8 has been contravened by the respondent. It is common ground that 
the names of the two persons were not shown in the form, and it is not disput- 
ed that the rules require these names to be submitted in the form prescribed. 
The defence raised was that under the relevant rule intimation about the 
employment of workmen in the shop had to be sent within 30 days of such 
employment, and the argument was that the two persons in question were not 
shown to have been employed more than 30 days before the Inspector visited 
the shop. In other words, the defence was that on November 17, 1954, 
when the Inspector visited the shop and saw the two persons in question 
working in the shop, time to notify their employment had still not expired. 
This argument has been accepted by the learned Magistrate and it has been 
fairly conceded before us by the learned Government Pleader that on this ques- 
tion of fact there is no materia] on the record which would justify the argu- 
ment that the finding of the learned Magistrate is wrong. It must therefore 
follow that the learned Magistrate was right in holding that the contravention 
of s. 8 read with s. 52 of the Act is not established. 

That, however, is a minor point. The appeal is mainly concerned with the 
point of law to which I have already referred and it is this point of law which 
falls for our decision in the present appeal. Section 18(1) of the Act provides 
that every shop and commercial establishment shall remain closed on one day 
of the week. The section then requires the employer to prepare a calendar or 
list of such closed days at the beginning of the year and to notify such calendar 
or list to the inspector%and specify it in a notice prominently displayed in a 
conspicuous place in the shop or commercial establishment. Section 52 pena- 
lises contravention of certain provisions under the Act. Section 52(b) deals 
with the contravention of the provisions contained in s. 18 of the Act. The 
prosecution case is that since Sunday had been notified.as a closed holiday by, 
the respondent, it was not open to him to run his establishment on a Sunday 
and as he was found to be transacting business in his godown on Sunday 
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he had contravened the provisions of s. 18(1) and thereby incurred the penalty 
under s. 52(6). The word ‘closed’ has been defined by s. 2, sub-s. (3), as mean- 
ing ‘not open for the service of any customer or open to any business connected 
with the establishment’. In other words, when a closed holiday is notified, it 
requires that the establishment should not be open for the service of any 
customer or for doing any business connected with the establishment. The word 
‘opened’ is also defined in the Act by s. 2, sub-s. (18), as meaning ‘opened for the 
service of any customer’. It is thus clear that a shop is said to be opened when 
it deals with its customers and carries on its normal, usual business, and it is 
said to be closed when it is not opened for rendering any service to its customers 
or for doing any business connected with the shop. If we were concernd only 
with the two definitions of ‘closed’ and ‘opened’ and s. 18(1), there would 
have been no answer to the charge framed against the respondent. Section 4, 
however, provides for exemptions and it is on these exemptions that the res- 
pondent relies in answer to the charge. Section 4 lays down that notwith- 
standing anything contained in the Act, the provisions of the Act mentioned 
in the third column of Schedule IT shall not apply to the establishments, em- 
ployees and other persons mentioned against them in the second column of the 
said Schedule. The Proviso gives authority to the State Government by noti- 
fication to make additions or alterations in the entries of the said Schedule. 
Entry No. 17 in Schedule II is the material entry on which the respondent 
relies. Column 2 of this Schedule refers to employers of commercial establish- 
ments and the provisions of the Act from which exemption is allowed, as indi- 
cated in column 3, are ‘Sections 13 and 18(1) so far as concerns their own at- 
tendance and the attendance of the staff exempted from s. 18”. In other words, 
employers of commercial establishments are exempted from the operation of s. 18 
(I> so far as their own attendance is concerned. Similarly the attendance of the 
staft, which is expressly exempted from s. 18, is also exempted from the operation 
of s. 18(1). It would be relevant in this connection to refer to the definitions of 
the words ‘employer’ and ‘employee’ in s. 2(7) and s. 2(6) of the Act. ‘Employer’ 
means a person owning or having ultimate control over the affairs of an esta- 
blishment; and ‘employee’ means a person wholly or principally employed in, 
and in connection with, any establishment and includes an apprentice but does 
not melude a member of the employer’s family. It is clear that the principal 
object of the Act is to regulate the conditions of work of employments in shops 
and commercial establishments. Legisature wanted to protect the interests 
of the employees and it is primarily with that object in view that the several 
beneficent provisions in the Act have been enacted. The distinction that is 
drawn between the employer and the members of his family on the one hand 
and the employees properly so called on the other, emphasises that the protec- 
tion which is intended to be afforded by the Act is to the employees and not so 
much to the employer or to the members of hig family. That is the reason why 
though a day may be named as a closed holiday by the employer of any commer- 
cial establishment, entry No. 17 in Schedule II leaves it open to the employer 
himself to attend to his establishment even on a closed holiday. A similar 
exemption is given in favour of employees who are exempted from the operation 
ofs. 18. It would thus be clear that the object of s. 4 was to grant exemption to 
certain establishments in respect of cerain provisions of the Act, and so far as 
s. 18(2) is concerned, this object has been carried out by enabling the employers, 
and exempted employees to attend to the establishments in question, even on & 
closed holiday. 


It is, however, urged that the exemption granted by qutry No. 17 in Schedule 
II is a partial and not a complete exemption. What the employer and the 
exempted employees are allowed to do on a closed holiday is just to attend to 
the establishment and nothing more. The argument appears to be that the 
employer may attend his establishment on a closed holiday, but even so it is not 
"open to him to transact any business or to offer any service to his customers. 
He may by attending his establisment on a closed holiday do subsidiary, inci- 
dental work, but he cannot transact his own busineas and thereby convert the 
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closed holiday into a working day. The word ‘attendance’ is not defined in 
the Act, and no doubt theoretically it may be possible to construe this word in 
the narrow limited manner suggested by the State. But we are not satisfied 
that in the context of this entry such a narrow limited construction would be 
justified. The employers and the members of their families and the employees 
who are exempted from the operation of s. 18, in a sense, stand outside the 
protection of s. 18; and if the Legislature provided for the exemption in ques- 
tion in reference to the employers and exempted employees it does not appear 
reasonable to assume that even in respect of persons standing outside the pur- 
view of s. 18 only limited exemption was intended to be granted by the Legis- 
lature. If we compare the material words used in column 3 against entry 
No. 17 with the corresponding words used against entry No. 18, the position 
would be clear. Entry No. 18 refers to Legal and Income-tax practitioners 
and column 3 provides for exemption in respect of ss. 13 and 18(/) so far as 
concerns their own attendance and the attendance of the staff exempted from 
s. 18. If the word ‘attendance’ occurring in column 3 against entry No. 18 
received the’ narrow and limited construction for which the State contends, 
it may lead to the anomalous result that a lawyer may be able to attend his 
office even on a closed holiday but may not be able to give notice on behalf of 
his client or do any act in connection with the pursuit of his profession. 
Besides, on such a narrow construction, the exemptions in question would be 
both unnecessary and illusory. Incidental work which is not connected with 
the business does not fall within the definition of ‘a closed holiday’ and so 
exemptions covering such work would appear to be superfluous; and, in a large 
majority of cases, exemption from such incidental work may mean no benefit 
at all. In our opinion, the word ‘attendance’ used in column 8 against entry 
No. 17 should receive its ordinary grammatical construction and on such con- 
struction it would follow that from the operation of s. 18(1), employers and 
exempted employees are completely exempted. This construction would not 
lead to any hardship either. Even if the employer wants to attend to his busi- 
ness on a closed holiday, it would not be open to him to requisition the assistance 
or services of any employee to transact the business of his establishment, unless 
such employee himself is exempted from the operation of s. 18. Legislature 
appears to have thought that it should be open to commercial establishments 
to function even on closed holidays subject to the restriction that normal em- 
ployees should not be required to work on closed holidays, The effect of the 
exemption is to allow the working of the commercial establishments even on 
closed holidays so long as the work in the establishments is carried on by the 
employers or members of their families or by employees who are exempted from 
the operation of s. 18(1). We must, therefore, hold that the learned Magistrate 
was right in coming to the conclusion that by doing his business in his godown 
on a Sunday, the respondent did not render himself liable to be punished under 
s. 52(6) of the Act. 

In the result, the order of acquittal passed in favour of the respondent is 
confirmed and the appeal is dismissed. : 


Appeal dismissed. 


-e 
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SUPREME COURT. 


Present: Mr. Justice Bhagwati, Mr. Justice Venkatarama Ayyar and 
Mr. Justice Bhuvaneshwar Prasad Sinka. 


JUGAL KISHORE RAMESHWARDAS v. MRS. GOOLBAI HORMUSJI.* 


Bombay Securities Contracts Control Act (Bom. VIII of 1925), Secs. 6, 3(4)f—Native Share 
and Stock Brokers’ Association, Bombay, Rule 167—Share broker, member of Asso- 
ciation, employed by non-member for effecting sales and purchases of shares— 
Dispute between parties whether broker acting within scope of his authority in 
purchasing shares—Claim for indemnity by broker whether within prohibition of 
s. 6—Contract notes sent by brokers to constituents whether contracts for sale 
and purchase of securities within s. 6—Definition of ready delivery contract in 
s. 8(4) whether relevant for determining whether contract is a forward contract for 
purposes of r. 167 of the Association. 


Section 6 of the Bombay Securities Contracts Control Act, 1925, expressly 
provides that no claim shall be maintained in a Civil Ceurt for the recovery of 
any commission, brokerage, fee or reward in respect of any contract for the pur- 
chase or sale of securities. That is to say, the bar is to the broker claiming remu- 
neration in any form for having brought about the contract. But the contract of 
employment is not itself declared void, and a claim for indemnity will not be within 
the prohibition. 

Kishan Lal v. Bhanwar Lal, referred to. 

Contract notes sent by brokers to their constituents are not contracts for the 
sale and purchase of securities within s. 6 of the Bombay Securitles Contracts 
Control Act, 1925, but only intimations by the broker to the constituent that such 
contracts had been entered into on his behalf. 

Promatha Nath Mullick v. Batliwalla & Karani,’ approved. 

The definition of a ready delivery contract in s. 3(4) of the Bombay Securities 
Contracts Control Act, 1925, is only for the purpose of the Act, and will apply 
only when the question is whether the contract is void under s. 6 of that Act. 
But when the question is whether the contract is void under r. 167 of the Native 
Share and Stock Brokers’ Association, what has to be seen is whether it is a 
forward contract as defined or contemplated by the Rules. The definition in 
s. 3(4) of the Act would be wholly irrelevant for determining whether the con- 
tract is a forward contract for purposes of r. 167, the decision of which question 
must depend entirely on the construction of the relevant Rules of the Association. 


The facts appear at 53 Bombay Law Reporter 870. 


.M. C. Setalvad, Attorney-General of India, with H. J. Umrigar, Narain 
Andely, Rameshwar Nath and Rajinder Narain, for the appellant. 
H. RÈ. Mehervaid and R. N. Sachthey, for the respondent. 


VENKATARAMA AYyyaR J. The appellant is a share broker carrying on busi- 
ness in the City of Bombay, and a member of the Native Share and Stock 
Brokers’ Association, Bombay. The respondent, Mrs. Goolbai Hormusji, em- 
ployed him for effecting sales and purchases of shares on her behalf, and on 
August 6, 1947, there was due from her to the appellant on account of these deal- 
ings a sum of Rs. 6,321-12-0. On that date, the respondent had outstanding for 
the next clearance, sales of 25 shares of Tata Deferred and 350 shares of Swa- 
deshi Mills. On August 11, 1947, the appellant effected purchases of 25 shares 
of Tata Deferred and 350 shares of Swadeshi Mills to square the outstanding 


* Decided, October 4, 1955. Civil Appeal Haplanation.—the question what is a 
No. 95 of 1958 from Bombay. reasonable time is in each particular case 
t The seotion is as follows :— e question of fact.” 
“3(4) ‘Ready delivery contract’ means 4 1 [1955] 1 8. C. R. 439. 
contract for the purchase or sale of securities 2 [1942] Bom. 655, 
° for performance of which no time is specified s. €. 44 Bom. L. R. 475, 
and whioh is to be performed immediately or 8. 0. [1942] A. I. R. Bom. 244, 
within a reasonable time. 
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sales of the respondent, and sent the relative contract notes therefor Nos. 2438 
and 2439 (Exhibit A) to her. She sent a reply repudiating the contracts on the 
ground that the appellant had not been authorised to close the transactions on 
August 11, 1947, and instructed him to square them on August 14, 1947. The 
appellant, however, declined to do so, maintaining that the transactions had 
been closed on August 11, 1947, under the instructions of the respondent. 

After some correspondence which it is needless to refer to, the appellant 
applied on August 21, 1947, to the Native Share and Stock Brokers’ Association, 
Bombay, for arbitration in pursuance of a clause in the contract notes, which 
runs as follows: 

“In event of any dispute arising between you and me/us of this transaction the 

matter shall be referred to arbitration as provided by the Rules and Regulations of the 
Native Share and Stock Brokers’ Association.” 


The Association gave notice of arbitration to the respondent, and called upon 
her to nominate her arbitrator, to which she replied that the contract notes 
were void, and that im consequences, no arbitration proceedings could be taken 
thereunder. The arbitrators, however, fixed a day for the hearing of the dis- 
pute, and gave notice thereof to her, but she declined to take any part in the 
proceedings. On October 10, 1947, they made an award in which, on the basis of 
the purchases made by the appellant on August 11, 1947, which were accepted 
by them, they gave credit to the respondent for Rs. 1,847, and directed her to 
pay him the balance of Rs. 4,474-12-0. 

The respondent then filed the application out of which the present appeal 
arises, for setting aside the award on the ground, inter ala, that the contracts in 
question were forward contracts which were void under s. 6 of the Bom- 
bay Securities Contracts Control Act, VIII of 1925, that consequently the arbi- 
tration clause was also vold and inoperative, and that the proceedings before 
the arbitrators were accordingly without jurisdiction and the award a uullity. 
Section 6 of the Act is as follows: 

“Every contract for the purchase or sale of securities, other than a ready delivery 
contract, entered into after a date to be notified in this behalf by the Provincial Gov- 
ernment shall be void, unless the same is made subject to and in accordance with the 
rules duly sanctioned under section 5 and every such contract shall be void unless the 
same is made between members or through a member of a recognised stock-exchange; 
and no claim shall be allowed in any Civil Court for the recovery of any commission, 
brokerage, fee or reward in respect of any such contract.” 


Section 3(1) defines ‘securities’ as including shares, and therefore, contracts for 
the sale or purchase of shares would be void under s. 6, unless they were 
made in accordance with the rules sanctioned by the Provincial Government 
under s. 5. The appellant sought to avoid the application of s. 6 on 
the ground that the contracts in question were ‘ready delivery contracts’, and 
fell outside the operation of that section. Section 3(4) of Act VIII of 1925 
defines ‘ready delivery contract’ as meaning ‘‘a contract for the purchase or 
sale of securities for performance of which no time is specified and which is to 
be performed immediately or within a reasonable time’’, and there is an Expla- 
nation that ‘‘the question what is a reasonable time is in each particular case a 
question of fact”. The contention of the appellant was that contracts Nos. 
2438 and 2439 were ready delivery contracts as defined in s. 3(4), as no 
time was specified therein for performance. 

The learned City Civil Judge, who heard the application agreed with this 
contention, and holding that the contracts were not void under s. 6 of Act 
VIIL of 1925, dismissgd the application. The respondent took the matter in 
appeal to the "High Court of Bombay, and that was heard by Chagla C.J. and 
Tendolkar J. They were of the opinion that the contracts in question were 
not ready delivery contracts as defined in s. 3(4) of the Act, because 
though no time for performance was specified therein, they had to be performed 
within the period specified in the Rules and Regulations of the Association, 
which were incorporated therein by reference, and not ‘‘immediately or within 
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a reasonable time’’ as provided in s. 3(4), that they were accordingly void 
under s. 6, and that consequently, the arbitration clause and the proceed- 
ings taken thereunder culminating in the award were also void. They accord- 
ingly set aside the award as invalid and without jurisdiction. Against this 
eae the appellant has preferred this appeal on a certificate under art. 
133 (2) (c). 

It was argued by the learned Attorney-General in support of the appeal 
that even apart from the question whether the contracts in question were for 
ready delivery or not, they would be outside the purview of s. 6, because 
they were not contracts for sale and purchase of securities. This contention 
was not raised in the Courts below, and learned counsel for the respondent ob- 
jects to its being entertained for the first time in this Court, as that would in- 
volve investigation of facts, which has not been made. But in view of the terms 
of the contract notes and the admission of the respondent in her petition, we 
are of opinion that the point is open to the appellant, and having heard counsel 
on both sides, we think that the appeal should succeed on that point. 

The dispute between the parties is as to whether the appellant? was acting 
within the scope of his authority when he purchased 25 shares of Tata Deferred 
and 350 shares of Swadeshi Mills on August 11, 1947. If he was acting within 
his authority, then the respondent was entitled only to a credit of Rs. 1,847 on the 
basis of the said purchases. But if these purchases were unauthorised, the 
appellant was liable to the respondent in damages. In either case, the dispute 
was one which arose out of the contract of employment of the appellant by the 
respondent as broker and not out of any contract of sale or purchase of securi- 
ties, The question of sale or purchase would arise between the respondent and 
the seller or purchaser, as the case may be, with reference to the contract brought 
about by the appellant. But the relationship between the respondent and the 
appellant was one of principal and agent and not that of seller and purchaser. 
The contract of employment is no doubt connected, and intimately, with sales 
and purchases of securities; but it is not itself a contract of sale or purchase. 
It is collateral to it, and does not become ipso facto void, even if the contract 
of purchase and sale with which it is connected is void. Vide the decision of 
this Court in Kishan Lal v. Bhanwar Lal.’ The Legislature might, of 
course, enact that not merely the contract of sale or purchase but even 
contracts collateral thereto shall be void, in which case the contracts of employ- 
ment with reference to those contracts would also be void. But that is not 
what Act VIII of 1925 has done. Section 6 expressly provides that no claim 
shall maintained in a civil Court for the recovery of any commission, broker- 
age, fee or reward in respect of any contract for the purchase or sale of secu- 
rities. That is to say, the bar is to the broker claiming remuneration in any 
form for having brought about the contract. But the contract of employment 
is not itself declared void, and a claim for indemnity will not be within the 
prohibition. The question whether contract notes sent by brokers to their 
constituents are contracts for the sale and purchase of securities within section 
6 of Act VIII of 1925, came up for consideration before the Bombay High Court 
in Promatha Nath Mullick v. Bathwalla & Karani? and it.was held. therein that 
they were not themselves contracts for sale or purchase but only intimations by 
the broker to the constituent that such contracts had been entered into on his 
behalf. We agree with this decision. 

It may be argued that if the contract note is only intimation of a sale or 
purchase on behalf of the constituent, then it is not a contract of employment, 
and that in consequence, there is no agreement in writing for arbitration as 
required by the Arbitration Act. But it is settled law that to constitute an arbi- 
tration agreement in writing it is not necessary that it should be signed by the 
parties, and that it is sufficient if the terms are reduced to writing and the 
agreement of the parties thereto is established. Though the respondent alleged 
jn her petition that she had not accepted the contract notes, Exhibit A, she 
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raised no contention based thereon either before the City Civil Judge or before 
the High Court, and even in this Court the position taken up by her counsel 
was that Exhibit A constituted the sole repository of the contracts, and as they 
were vold, there was no arbitration clause in force between the parties. We 
accordingly hold that the contract notes contained an agreement in writing to 
refer disputes arising out of the employment of the appellant as broker to arbi- 
tration, and that they fell outside the scope of s. 6 of Act VIII of 1925, 
that the arbitration proceedings are accordingly competent, and that the award 
made therein is not open to objection on the ground that Exhibit A is void. 

It was next contended for the respondent that the contract notes were void 
under Rule 167 of the Native Share and Stock Brokers’ Association, and that 
on that ground also, the arbitration proceedings and the award were void. 
Rule 167 so far as it is material is as follows: 

“167. (a) Members shall render contract notes to non-Members in respect of every 
bargain made for such non-Member’s account, stating the price at which the bargain 
has been made. Such contract notes shall contain a charge for brokerage at rates not 
less than thé scale prescribed in Appendix G annexed to these Rules, or as modified 
by the provisions of rules 168 and 170(b). Such contract notes shall show brokerage 
separately and shall be in Form A prescribed in Appendix H annexed to these Rules... 

(e) No contract note not in one of the printed Forms in Appendix H shall be deemed 
to be valid... 

(g) A contract note referred to in this rule or any other rule for the time being 
in force shall be deemed to mean and include a contract and shall have the same 
significance as a contract.” 


Form A in Appendix H referred to in Rule 167(a) contains two columns, one 
showing the rate at which the securities are purchased or sold and the other, 
the brokerage. The contract notes sent to the respondent are not in this form. 
They are in accordance with Form A in Appendix A, and show the rates at 
which the securities are sold or purchased, the brokerage not being separately 
shown, At the foot of the document, there is the following note: 

‘“This is net contract. Brokerage is included in the price”. 

‘The contention of the respondent is that the contract notes are not in accord- 
ance with Form A in Appendix H, as the price and brokerage are not sepa- 
rately shown, and that therefore they are void under Rule 167(c). Now, Rule 
167 applies only to forward contracts, and the basis of the contention of the 
respondent is that inasmuch as the contract notes, Exhibit A, have been held by 
the learned Judges of the High Court not to be ready delivery contracts but for- 
ward contracts, they would be void under Rule 167(c), even if they were not hit 
by s. 6 of Act VIII of 1925. The assumption underlying this argument is 
that what is not a ready delivery contract under the definition in s. 3(4) 
of Act VILI of 1925 must necessarily be a forward contract for purposes of Rule 
167. But that is not correct. The definition of a ready delivery contract in 
s. 8(4) is only for the purpose of the Act, and will apply only when the question 
is whether the contract is void under s. 6 of that Act. But when the ques- 
tion is whether the contract is void under Rule 167, what has to be seen is 
whether it is a forward contract as defined or contemplated by the Rules. The 
definition in s. 3(4) of Act VIII of 1925 would be wholly irrelevant for de- 
termining whether the contract is a forward contract for purposes of Rule 167, 
the decision of which question must depend entirely on the construction of the 
Rules. 

The relevant Rules are Nos. 359 to 363. Rule 359 provides that ‘‘contracts 
other than ready deliyery contracts shall not be made or transacted within or 
without the ring’’. Rule 361 confers on the Board power to specify which secu- 
rities shall be settled by the system of Clearance Sheets and which, by the pro- 
cess of Tickets. Rules 362 and 363 prescribe the modus operandi to be followed 
in effecting the settlement. It was with reference to these rules under which the 
contract notes were to be read as part of the contract, that the learned Judgos 
held that the contracts were not ready delivery contracts as defined in s. 3(4) 
of Act VOI of 1925. But reading the above Rules with Rule 359, there can be 
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no doubt that the contract notes, Exhibit A, would for the purpose of the Rules 
be ready delivery contracts. Indeed, the form of the contract notes, Exhibit 
A, is the one provided under the Rules for ready delivery contracts, whereas 
Form A in Appendix H is, as already stated, for forward contracts. Thus, con- 
tracts which are regulated by Rules 359 to 8638 cannot be forward contracts con- 
templated by Rule 167, and they cannot be held to be void under that Rule. The 
error in the argument of the respondent is in mixing up two different provisions 
enacted by two different authorities and reading the one into the other. The 
Rules framed by the Association form a code complete in itself, and any question 
arising with reference to those Rules must be determined on their construction, 
and it would be a mistake to read into them the statutory provisións enacted in 
Act VIII of 1925. In this view, the contract notes, Exhibit A, cannot be held 
to be void under Rule 167. In the result, we must hold, differing from the learn- 
ed Judges of the Court below, that the arbitration proceedings are not incompe- 
tent and that the award made therein is not void on the ground that the contracts 
containing the agreement are void. 

The respondent contested the validity of the award on several otfer grounds. 
They were rejected by the City Civil Judge and in the view taken by the learned 
Judges of the High Court that the contract notes were void under s. 6 of 
Act VIII of 1925, they did not deal with them. Now that we have held that the 
contracts are not void, it is necessary that the appeal should be heard on those 
points. l 

We accordingly set aside the order of the Court below, and direct that the 
appeal be reheard in the light of the observations contained herein. As the 
appeal succeeds on a point not taken in the Courts below, the parties will bear 
their own costs throughout. The costs of the further hearing after remand will 
be dealt with by the High Court. i 

. Appeal allowed. 


Present: The Hon’ble Mr. S. R. Das, Acting Justice, Mr. Justice Bhagwati, Mr. Justice 
Venkatarama Ayyar, Mr. Justice Syed Jafer Imam and Mr. Justice Chandrasekhara Aiyar. 


THE STATE OF BOMBAY v. ALI GULSHAN.* 

Bombay Land Requisition Act (Bom. XXXII of 1948), Sec. 6(4) (a)—Constitution of 
India, Arts. 31, 73; Seventh Schedule, List I, items 33, 11; List II, item 36; List III, 
item 42—Whether State Government can requisition premises, as for public purpose, 
for housing member of staff of foreign Consulate—Hjusdem generis rule of construc- 
tion when can be applied. 

Under s. 6(4) (a) of the Bombay Land Requisition Act, 1948, the State Govern- 
ment is entitled to requisition, as for a public purpose, premises for housing a mem- 
ber of the staff of a foreign Consulate. 

Apart from the fact that the ejusdem generis rule of construction must be 
confined within narrow limits, and general or comprehensive words should receive 
their full and natural meaning unless they are clearly restrictive in their intend- 
ment, it is requisite that there must be a distinct genus, which must comprise more 
than one species, before the rule can be applied. 


The facts are stated at 55 Bombay Law Reporter 308. 


M. C. Setalvad, Attorney-General of India, With Porus A. Mehta and R. H. 
Dhebar, for the appellant. 


Rajinder Narain, for the respondent. i 


CHANDRASEKHARA ÀIYAR J. Was the Government of Bombay entitled, under 
cl. (a) of sub-s. (4) of s. 6 of the Bombay Land Requisition Act 1948 
(Act XXXIII of 1948), to requisition, as for a public purpose, certain pre- 
mises for ‘‘housing a member of the staff of a foreign consulate?’’, is the question 


*Decided, October 4, 1966. Civil Appeal No. 229 of 1953 from Bombay. 
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we have to consider in this appeal, which has arisen out of a writ petition filed 
under art. 226 of the Constitution by the respondent in the Bombay High Court 
to restrain the State of Bombay from taking such action. 

On the hearing of the petition before Tendolkar J., the State succeeded on 
the ground that the purpose for which the requisition was made was a ‘‘public 
purpose’’ within the meaning of the Act. But, on appeal, it was held that 
though the requisition was for a public purpose, the requisition order was in- 
valid, as the public purpose must be either a purpose of the Union, or a purpose 
of the State, and in this particular case the accommodation being required for 
housing a member of a foreign Consular staff was a Union purpose, which was 
outside the scope of the powers of the State. 

Clause (a) of sub-s. (4) of s. 6, omitting portions unnecessary for our present 
purposes, runs in these terms :— 

“The State Government may, by order in writing, requisition the premises for the 
purpose of a State or any other public purpose, and may use or deal with the premises 
for any such purpose in such manner as may appear to it to be expedient.” 

The validity of the Act is not questioned as unconstitutional or as beyond 
the scope of the legislative competence of the State. As the premises were requir- 
ed for housing a member of the staff of a Consulate, there can be no doubt that it 
was wanted for a public purpose. 

The ultimate source of authority to requisition or acquire property is to be 
found in art. 81 of the Constitution. The requisition or acquisition must 
be for a public purpose and there must be compensation, This article applies 
with equal force to Union legislation and State legislation. Items 33 and 36 of 
List I and List II of the Seventh Schedule to the Constitution empowers respec- 
tively Parliament and the State Legislatures to enact laws with respect to them. 

The reasoning by which the learned appellate Judges of the Bombay High 
Court reached their conclusion is shortly this. There can be no public purpose, 
which is not a purpose of the Union or a purpose of the State. There are only 
these two categories to consider under the statute, as the words ‘‘any other 
purpose” in the particular context should be read ejusdem generis with ‘‘the 
purpose of the State’’. The provision of accommodation for a member of the 
foreign consulate staff is a ‘‘purpose of the Union” and not a ‘‘purpose of the 
State’’. 

We are unable to uphold this view as regards both the standpoints. Item 
33 in the Union Legislative List (List I) refers to ‘‘acquisition or requisitioning 
of property for the purposes of the Union’’. Item 36 in the State List (List IT) 
relates to ‘‘acquisition or requisitioning of property, except for the purposes of 
- the Union, subject to the provisions of entry 42 of the List III”. Item 42 of the 
Concurrent Legislative List (List ITI) speaks of ‘‘the purpose of the Union or 
of a State or any other public purpose’’. Reading the three items together, it 
is fairly obvious that the categories of ‘‘purpose’’ contemplated are three in 
number, namely, Union purpose, State purpose, and any other public purpose. 
Though every State purpose or Union purpose must be a public purpose, it is 
easy to think of cases where the purpose of the acquisition or requisition is 
neither the one nor the other but a public purpose. Acquisition of sites for the 
building of hospitals or educational institutions by private benefactors will be a 
public purpose, though it will not strictly be a State or Union purpose. When 
we speak of a State purpose or a Union purpose, we think of duties and obliga- 
tions cast on the State or the Union to do particular things for the benefit of 
the public or a section of the public. Cases where the State acquires or requisi- 
tions property to facilitate the coming into existence of utilitarian institutions, 
or schemes having ptfblic welfare at heart, will fall within the third category 
abovementioned. 

With great respect, we are constrained to say that the ejusdem generis rule 
of construction, which found favour in the Court below for reaching the result 
that the words ‘‘any other public purpose’’ are restricted to a public purpose 
which is also a purpose of the State, has scarcely any application. Apart from 
the fact that the rule must be confined within narrow limits, and general or 
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comprehensive words should receive their full and natural meaning unless they 
are clearly restrictive in their intendment, it is requisite that there must be a 
distinct genus, which must comprise more than one species, before the rule can 
be applied. If the words ‘‘any other public purpose’’ in the Statute in question 
have been used only to mean a State purpose, they would become mere surplus- 
age; Courts should lean against such a construction as far as possible. 

Even if it is conceded that the law contemplates only two purposes, namely, 
State purpose and Union purpose, it is difficult to see how finding acecommoda- 
tion for the staff of a foreign consulate is a Union purpose and not a State pur- 
pose. Item 11 im the Union list specifies ‘‘diplomatic, consular and trade repre- 
sentation’’ as one of the subjects within the legislative competence of Parliament, 
and under art. 73 of the Constitution, the executive power of the Union shall 
extend to all such matters. It can hardly be said that securing a room for a 
member of the staff of a foreign consulate amounts to providing for consular 
representation, and that therefore it is a purpose of the Union for which the 
State cannot legislate. It was conceded by Mr. Rajinder Narain, counsel for the 
respondent, that there is no duty cast upon the Union to provide accommodation 
for the consulate staff, and this must be so, when we remember that the routine 
duties of a Consul in modern times are to protect the interests and promote the 
commercial affairs of the State which he represents, and that his powers, privi- 
leges and immunities are not analogous to those of an ambassador, The trade 
and commerce of the State which appoints him with the State in which he is 
located are his primary concern. The State of Bombay is primarily interested 
in its own trade and commerce and in the efficient discharge of his duties by 
the foreign consul functioning within the State. We are inclined to regard the 
purpose for which the requisition was made in this case more as a State pur- 
pose than as a Union purpose. 

In any event, as already pointed out, ‘‘other public purpose’’ is a distinct 
category for which the State of Bombay can legislate, as the acquisition or requi- 
sitioning of property except for the purposes of the Union, is within its com- 
petence under item 36 of the State List. 

There is another way of looking at the question involved. An undertaking 
may have three different facets or aspects, and may serve the purpose of a State, 
the purpose of the Union and a general public purpose. Even if one may regard 
the requisition of a room for the accommodation of a member of a Consulate 
as one appertaining to a Union purpose, it does not necessarily cease to be a 
State purpose or a general public purpose. In this view also, the requisition in 
this case must be held to have been validly made. 

For the reasons given above, the appeal is allowed and the order of Tendolkar 
J. is restored with costs payable to the appellant by the respondent throughout. 

Appeal allowed. 


Present: Mr. Justice Bhagwati, Mr. Justice Venkatarama Ayyar and Mr. Justice 
Bhuvaneshwar Prasad Sinha. f 


TOPANDAS v. THE STATE OF BOMBAY.* 

Indian Penal Code (Act XLV of 1860), Sec. 120 B—Four accused charged under s. 120B 
and three of these acquitted of the charge—Whether remaining accused could be 
held guilty of offence of criminal conspiracy. 

A charge as framed under s. 120-B of the Indian Penal Code, 1860, was levelled 
against four named individuals, viz. accused Nos. 1, 2, 3 and 4. The charge was 
not a charge against them and other persons unknown. Accused Nos. 2, 3 and 4 
were acquitted of that charge. On the question whether, Sunder the circumstances, 
accused No. 1 could be convicted of the offence under s. 120-B:— 

Held, that accused No. 1 could not be convicted of the offence under s. 120-B 
when his alleged co-conspirators accused Nos. 2, 3, and 4 were acquitted of that 
offence. i 


* Decided, October 14, 1955. Criminal Appeal No. 42 of 1955. 
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Rex v. Plummer,’ Gulab Singh v. Emperor" and 
King Emperor v. Osman Sardar, referred to. 


The facts appear in the judgment. 


H. J. Umrigar, J. B, Dadachanjt and Rajinder Narain, for the appellant. 
Porus A. Mehta and P. G. Gokhale, for the respondent. 


BHAGWATI, J. The accused No. 1, the appellant before us, and accused Nos. 
2, 3 and 4 were charged that they, at Bombay, between about June 1900 and 
November 1950, were parties to a criminal conspiracy by agreeing to do certain 
illegal acts, to wit: Firstly, that they used as genuine forged bills of entry 
which included bills of entry Exhibit Z; Secondly, that they cheated the Deputy 
Chief Controller of Imports, Bombay, by fraudulently and dishonestly induc- 
ing him to deliver to the firm of J. Sobhraj & Co., an import licence bearing 
No. 248189/48 to import cycles from United Kingdom of the value of 
Rs. 1,98,960; Thirdly, that they cheated the Deputy Chief Controller of 
Imports, Bombay, by falsely and dishonestly inducing him to deliver to the 
firm of J. Sobhraj & Co., an import licence bearing No. 203056/48 to import 
watches from Switzerland of the value of Rs. 3,45,325; and Fourthly, that 
they cheated the Deputy Chief Controller of Imports, Bombay, by fraudu- 
lently and dishonestly inducing him to deliver to the firm of J. Sobhraj & Co., 
an import licence bearing No. 250288/48 to import artificial silk piece-goods 
from Switzerland of the value of Rs. 12,11,829; and the abovesaid illegal 
acts were done in pursuance of the said agreement and that they thereby com- 
mitted an offence punishable under s. 120-B of the Indian Penal Code. There 
were also charges against all the accused under s. 471 read with s. 465 and 
s. 34 and also under s. 420 read with s. 34 of the Indian Penal Code in respect 
of each of the three illegal acts aforesaid. 

The learned Presidency Magistrate, 23rd Court, Esplanade, Bombay, 
tried all the accused for the said offences and acquitted all of them. The 
State of Bombay thereupon took an appeal to the High Court of Judicature 
at Bombay, and the High Court reversed the acquittal of accused No. 1 and 
held him guilty of all the offences with which he had been charged including 
the offence under s. 120-B of the Indian Penal Code. The acquittal of accu- 
sed Nos. 2, 3 and 4 was confirmed. 

The High Court, even though it acquitted accused Nos. 2, 3 and 4 of 
the charge under s. 120-B of the Indian Penal Code, was of the opinion. that 
the deed of assignment put forward by accused No. 1 in his defence was 
a false and fabricated document and the said document along with its accom- 
paniments was forged or was got forged by or with the knowledge or conni- 
vance of accused No. 1 and his co-conspirators and it was impossible to 
believe that this conspiracy carried out with such meticulous care could he 
the work of only accused No. 1. There was no evidence on the record to 
warrant any inference that accused No. 1 was acting in the matter in 
collaboration with any other co-conspirators and the only evidence was in 
regard to the various acts alleged to have been done by accused Nos. 2, 3 and 4 in 
the matter of the conspiracy and the furtherance of the objects thereof. While 
considering the question of sentence to be passed on accused No. 1, who, 
in spite of the circumstances aforesaid, was convicted of the offence under 
s. 120-B of the Indian Penal Code, the High Court observed that 

“the conspirators, whoever they were, had shown considerable ingenuity and 
daring in carrying out the object of the conspiracy and that it felt no hesitation in 
coming to the conclusion that it was not straitened circumstances or financial difficul- 
ties which were the bas% of the conspiracy but it was the greed for money on such 
a large scale as could never be regarded as an extenuating circumstance.” 

It, therefore, directed that accused No. 1 should undergo rigorous impri- 
sonment for 18 months for the offence under s. 120-B of the Indian Penal 
Code. 


1 [1902] 2 K. B. 339. 8 [1924] A. I.R. Cal. 809. 
2 [1916] A. I. R. All, 141. 
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The application for leave to appeal to this Court filed by accused No. 1 
was rejected by the High Court. The accused No. 1 thereupon applied for 
and obtained special leave to appeal against the decision of the High Court. 
The special leave was, however, limited to the question of law, whether the 
conviction under s. 120-B is maintainable in view of the fact that the other 
alleged conspirators had been acquitted. 

The charge as framed under s. 120-B of the Indian Penal Code was 
levelled against 4 named individuals, the accused Nos. 1, 2, 3 and 4. It was 
not a charge against them and other persons unknown, with the result that if 
accused Nos. 2, 3 and 4 were aequitted of that charge, there remained only accus- 
ed No. 1 and the question, therefore, arises for our consideration whether, under 
the circumstances accused No. 1 could be convicted of the offence under 
s. 120-B of the Indian Penal Code. 

é Criminal conspiracy has been defined in s. 120-A of the Indian Penal 
ode :—- 

“When two or more persons agree to do or cause to be done (i) an illegal act, 

or (ii) an act which is not illegal by illegal means, such an agreement %s designated 
a criminal conspiracy.” 
By the terms of the definition itself there ought to be two or more persons 
who must be parties to such an agreement and it is trite to say that one person 
alone can never be held guilty of criminal conspiracy for the simple reason 
that one cannot conspire with oneself. If, therefore, four named individuals were 
charged with having committed the offence under s. 120-B of the Indian Penal 
Code, and if three out of these four were acquitted of the charge, the remaining 
accused; who was accused No. 1 in the case before us, could never be held 
guilty of the offence of criminal conspiracy. 

If authority for the above proposition were needed, it is to be found in 
Archbold’s Criminal Pleading, Evidence and Practice, 33rd ed., p. 201, 
para. 361 :— 

“Where several prisoners are included in the same indictment, the jury may find 
one guilty and acquit the others, and vice versa. But if several are indicted for a 
riot, and the jury acquit all but two, they must acquit those two also, unless it is 
charged in the indictment, and proved, that they committed the riot together with 
some other person not tried upon that indictment. 2 Hawk. c. 47. s. 8. And, if upon 
an indictment for a conspiracy, the jury acquit all the prisoners but one, they must 
acquit that one also, unless it is charged in the indictment, and proved, that he conspired 
with some other person not tried upon that indictment. 2 Hawk. c. 47. s. 8; 3 Chit. Cr. L, 
(2nd ed.) 1141; R. v. Thompson, 16 Q.B.D. 832; R. v. Manning, 12 Q.BD 241; R. v. 
Plummer [1902] 2 K.B. 339.” 


The King v. Plummer! which is cited in support of this proposition was 
a case in which, on a trial of indictment charging three persons jointly with 
conspiring together, one person had pleaded guilty and a judgment passed 
against him, and the other two were acquitted. It was held that the judgment 
passed against one who had pleaded guilty was bad and could not stand. 
Lord Justice Wright observed (p. 343) :— 

“...There is much authority to the effect that, if the appellant had pleaded not guilty 
to the charge of conspiracy, and the trial of all three defendants together had proceeded 
on that charge, and had resulted in the conviction of the appellant and the acquittal 
of the only alleged co-conspirators, no judgment could have been passed on the appel- 
lant, because the verdict must have been regarded as repugnant in finding that there 
was a criminal agreement between the appellant and the others and none between them 
and him: see Harison v. Errington (Popham, 202), where upop an indictment of three 
for riot two were found not guilty and one guilty, and upon error brought it was held 
a ‘void verdict,’ and said to be ‘like to the case in 11 Hen. IV, c. 2, conspiracy against 
two, and only one of them is found guilty, it is void, for one alone cannot conspire.’ ” 


Lord Justice Bruce at p. 347 quoted with approval the statement in Chitty’s 
Criminal Law, 2nd edn., Vol. ITI., p. 1141 :— 
1 [1902] 2 K. B. 889. 
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“And it is holden that if all the defendants mentioned in the indictment, except 
one, are acquitted, and it is not stated as a conspiracy with certain persons unknown, 
the conviction of the single defendant will be invalid, and no judgment can be passed 
upon him.” 


The following observations made by Lord Justice Bruce are apposite in the 
context before us (p. 847) :— 


“The point of the passage turns upon the circumstance that the defendants are 
included in the same indictment, and I think it logically follows from the nature of 
the offence of conspiracy that, where two or more persons are charged in the same 
indictment with conspiracy with one another, and the indictment contains no charge 
of their conspiring with other persons not named in the indictment, then, if all but 
one of the persons named in the indictment are acquitted, no valid judgment can be 
passed upon the one remaining person, whether he has been convicted by the verdict 
of a jury or upon his own confession, because, as the record of conviction can only be 
made up in the terms of the indictment, it would be inconsistent and contradictory 
and so bad omits face. The gist of the crime of conspiracy is that two or more per- 
sons did combine, confederate, and agree together to carry out the object of the 
conspiracy.” 


This position has also been accepted in India. In Gulab Singh v. 
Emperor’ Justice Knox followed the case of The King v. Plummer, supra, and 
held that ‘‘it is necessary in a prosecution for conspiracy to prove that there 
_ were two or more persons agreeing for the purpose of conspiracy” and that 
‘‘there could not be a conspiracy of one’’. 

To similar effect was the judgment in King Emperor v. Osman Sardar? 
where Chief Justice Sanderson observed that (p. 810): 


“ ..the gist of an offence under S. 120-B was an alleged agreement between the 
two accused: and, when the jury found that one of them (Bhasai) was not a party to the 
agreement and acquitted him of that charge, it followed as a matter of course that the other 
accused could not be convicted of that charge. The assent of both of them was neces- 
sary to constitute the agreement which was the basis of the charge.” 


Ratanlal in his Law of Crimes, 18th ed., p. 270 has summarised the position 
as it emerges from the above two cases in the manner following :— 

‘Where, therefore, three persons were charged with having entered into a conspira- 
cy, and two of them were acquitted, the third person could not be convicted of con- 
spiracy whether the conviction be upon the verdict of a jury or upon his own 
confession.” 


The position in law is, therefore, clear that on the charge as it was framed 
against accused Nos. 1, 2, 3 and 4 in this case, accused No. 1 could not 
be convicted of the offence under s. 120-B of the Indian Penal Code when his 
alleged co-conspirators accused Nos. 2, 3 and 4 were acquitted of that offence. 

In our opinion, therefore, the conviction of accused No. 1 of the charge 
under s. 120-B of the Indian Penal Code was clearly illegal. The appeal of 
accused No. 1 will, therefore, be allowed to the extent that his conviction 
ander s. 120-B of the Indian Penal Code and the sentence of rigorous imprison- 
ment of 18 months awarded to him as the result thereof would be quashed. 
We are not concerned here with the conviction of accused No. 1° of the 
offences under s. 471 read with s. 465 and also his conviction for each of the 
three offences under s. 420 of the Indian Penal Code and the concurrent sen- 
tences of rigorous imprisonment for one year in respect of each of them pass- 
ed by the.lower Court# upon him in regard to the same. These convictions 
and. sentences will of course stand. 

Appeal allowed. 


1 [1916] A. I. R. AlL 141. 2 [1924] A. I. R. Cal. 809. 
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Present: The Hon'ble Mr. S. R. Das, Acting Chief Justice, Mr. Justice Vivian 
Bose, Mr. Justice Jagannadhadas, Mr. Justice Syed Jafer Imam and, 
Mr. Justice Chandrasekhara Aiyar. i 


DAJI SAHEB v. SHANKAR RAO VITHALRAO MANE.* 


Constitution of India, Arts. 133, 135, 214, 374(2)—Civil Procedure Code (Act V of 1908), 
Sec. 110—Decree, reversing trial Courts decree, passed by High Court on: November 
8, 1949—Application for leave to appeal to Federal Court against decree made on 
January 6, 1950—High Court directing lower Court to ascertain value of suit property 
—Value ascertained found to be over Rs. 10,000—High Court granting leave to appeal 
to Supreme Court on October 1, 1951—Maintainability of appeal. 

A suit for possession of certain immovable properties was dismissed by the trial 
Court and the High Court on appeal allowed the plaintiff’s claim by a decree passed on 
November 8, 1949. On January 6, 1950, the defendants applied for leave to appeal to 
the Federal Court and the High Court directed the trial Court to find the value of 
the porperty at the time of the suit and on the date of the passing of the decree in 
appeal. On January 22, 1951, the lower Court ascertained the value whjch was found ` 
to be over Rs. 10,000. The High Court on October 1, 1951, granted leave to appeal to 
the Supreme Court, which was established under the Constitution of India which 
came into force on January 26, 1950. The maintainability of the appeal was question- 
ed on the ground that art. 133 of the Constitution applied to the case and as the value 
was below Rs. 20,000, no appeal could be entertained:— 

Held, that art. 133 of the Constitution did not apply as the judgment, decree or final 
order from which the appeal is to be taken under the article is that of a High Court 
in the territory of India—that is a High Court established under the Constitution, 

that as soon as the decree of the High Court came into existence, the jurisdiction 
of the Federal Court to hear the appeal from that decree became exercisable, and 

that, therefore, under art. 135, the Supreme Court had jurisdiction to entertain the 
appeal. 

Quaere. Whether in all matters where there was a right of appeal under s. 110 of 
the Civil Procedure Code, 1908, it continues in respect of all suits filed prior to the 
Constitution? 

Veeranna v. Venkanna,’ referred to. 


The facts appear in the Judgment. 


C. K. Daphtary, Solicitor General of India, with R. A. Govind, for the 
appellants. 

J. B. Dadachanji, Sri Narain Andley and Rajinder Narain, for the 
respondents. 


CHANDRASEKHARA AlyaR J. This appeal is from a reversing decree of the 
Bombay Uigh Court in a suit for the possession of certain immovable properties 
which was dismissed by the Civil Judge, Senior Division, Sholapur. The value 
of the properties has been found to be over Rs. 10,000. 

The original decree was on December 20, 1946. The decree of the High Court 
allowing the plaintiff’s claim was on November 8, 1949. The defendants applied 
for leave to appeal to the Federal Court on January 6, 1950. The High Court - 
directed the trial Court to find the value of the property which was the subject- 
matter of the suit at the time of the suit and on the date of the passing of the 
decree in appeal. On January 22, 1951, the lower Court ascertained the value as 
stated above. The High Court thereafter granted leave to appeal on October 1, 

1951,+ overruling the objections raised by the plaintiff to the grant of such leave. 
' he maintainability of this appeal has been questioned before us by 
Mr. Dadachanji, learned counsel for the respondents,gin a somewhat lengthy 
argument. His main contention was that art. 133 of the Constitution applies 
to the case, and as the value is below Rs. 20,000, no appeal can be entertained. 
Tt is the correctness of this argument that we have to consider. 

On the date of the decree of the High Court, the defendants had a vested 


* Decided, October 11, 1955. Civil Appeal 1 [1958] Mad. 1079, ¥. 3. 
No. 92 of 1958 from!Bombay. + See 54 Bom. L. R. 281. 
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right of appeal to the Federal Court, as the properties were of the requisite 
value, and on January 6, 1950, they sought a certificate of leave to appeal, which 
was bound to be granted. The Constitution establishing the Supreme Court as 
the final appellate authority for India came into force on J anuary 26, 1950, 
Did the vested right become extinguished with the abolition of the Federal 
Court? If the Court to which an appeal lies is altogether abolished without any 
forum substituted in its place for the disposal of pending matters or for the lodg- 
ment of appeals, the vested right perishes no doubt. We have therefore to 
examine whether the Constitution which brought the Supreme Court into being 
makes any provision for an appeal from a reversing decree of the High Court 
prior to the date of the Constitution respecting properties of the value of 
Rs, 10,000 and more being entertained and heard by the Supreme Court. 

Article 185 is in these terms :— 

“Until Parliament by law otherwise provides, the Supreme Court shall also have 
jurisdiction and powers with respect to any matter to which the provisions of article 133 
or article 134 do not apply if jurisdiction and powers in relation to that matter were exer- 
cisable by th® Federal Court immediately before the commencement of this Constitution 
under any existing law.” 

Article 183 runs as follows :— 

“(1) An appeal shall He to the Supreme Court from any judgment, decree or final 
order in a civil proceeding of a High Court in the territory of India if the High Court 
certifies— 

(a) that the amount or value of the subject-matter of the dispute in the court of first 
instance and still in dispute on appeal was and is not less than twenty thousand rupees 
or such other sum as may be specified in that behalf by Parliament by law; or | 

(b) that the judgment, decree or final order involves directly or indirectly some claim 
or question respecting property of the like amount or value; or \ 

(c) that the case is a fit one for appeal to the Supreme Court; and, where the judg- 
ment, decree or final order appealed from affirms the decision of the court immediately 
below in any case other than a case referred to in sub-clause (c), if the High Court further 
certifies that the appeal involves some substantial question of law....” 

Tt is reasonably clear that art. 183 does not apply to this ‘‘matter’’, The 
language is prospective, and the judgment, decree or final order from which 
the appeal is to be taken is that of a High Court in the territory of India— 
that is a High Court established under the Constitution. The territory of India 
comprises the territory of the States. Article 214 says that there shall be a High 
Court for each State, and el. (2) thereof provides that ‘‘the High Court 
exercising jurisdiction in relation to any Province immediately before the com- 
mencement of this Constitution shall be deemed to be the High Court for the cor- 
responding State.” We can compendiously speak of the High Court prior to 
the Constitution and the High Court after the Constitution as the Provincial 
High Court and the State High Court. A High Court in the territory of 
India means a State High Court, and art. 133 provides for appeals against any 
judgment, decree or final order in a civil proceeding of such High Court. 

Though art. 133 does not apply, we have still to see whether it is a matter as 
regards which jurisdiction and powers were exercisable by the Federal Court 
immediately before the commencement of the Constitution, It is unnecessary 
to refer in detail to the earlier enactments defining the jurisdiction of the Privy 
Council, and the Government of India Act, 1935, establishing the Federal Court 
and conferring a limited jurisdiction on the same. It is sufficient to point out 
that as the law then stood, the Federal Court had jurisdiction to entertain and 
hear appeals from a decree of a High Court which reversed the lower Court’s 
decree as regards propefties of the value of more than Rs. 10,000. The ageriev- 
ed party had a right to go before it, without any special leave being granted. It 
was a matter over which jurisdiction was ‘‘exercisable’’ by the Federal Court. 
The construction that it was ‘‘exercisable’’ only if the matter was actually pend- 
ing before the Federal Court and that it could not be said to be pending until. 
the appeal is declared admitted under O. XLV of the Civil Procedure Code 
is too narrow, and does not give full and proper scope to the meaning of the 

L.R.—32 
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word ‘‘exercisable’’ in the article. Pending matters are dealt with under art. 
374(2), and we must give some meaning to the provisions of art. 135. As soon 
as the decree of the High Court came into existence, the jurisdiction of the 
Federal Court to hear an appeal from that decree became exercisable, provided 
certain conditions as to security and deposit were complied with, which are not 
material for our present purpose. 

Reference may be made here to para. 20 of the Adaptation of Laws Order, 
1950, as amended in 1951, which provides: 

“Nothing in this Order shall affect the previous operation of, or anything duly done 

or suffered under, any existing law, or any right, privilege, obligation or liability already 
acquired, accrued or incurred under any such law...” 
By this Order s. 110, Civil Procedure Code, was adapted to the new situation 
but the requirement as to value was raised from Rs. 10,000 to Rs. 20,000. What 
is provided is that this adaptation will not affect the right of appeal already 
accrued. 

If we accede to the argument urged by the respondents, we shall, be shutting 
out altogether a large number of appeals, where the parties had an automatic 
right to go before the Federal Court before the Constitution and which we must 
hold was taken away from them for no fault of their own, merely because the 
Supreme Court came into existence in place of the Federal Court. An interpre- 
tation or construction of the provisions of the Constitution which would lead 
to such a result should be avoided, unless inevitable. The full bench decision 
of the Madras High Court in Veeranna v. Venkanna’ was a case where 
the decree of the High Court and the application for leave to appeal were both 
after the Constitution came into force. Whether in all matters where there was 
a right of appeal under s. 110 of the Civil Procedure Code it continues in respect 
of all suits filed prior to the Constitution is a question that does not arise for 
decision now. 

[The rest of the judgment is not material to this report. The appeal was 
allowed on merits]. 


Present: The Hon’ble Mr. S. R. Das, Acting Chief Justice, Mr. Justice Vivian 
Bose, Mr. Justice Jagannadhadas, Mr. Justice Syed Jafer Imam and 
Mr. Justice Chandrasekhara Alyar. 


PURSHOTTAM GOVINDJI HALAI v. M. B. DESAL* 


Indian Income-tax (XI of 1922), Sec. 46(2)—Bombay City Land Revenue Act (Bom. II of 
1876), Sec. 13—Constitution of India, arts. 13(1), 22(1)(2), 21, 14—Whether s. 46(2) 
of Indian Income-tax Act void under art. 13(1) as offending arts. 22(1)(2), 21 and 
14—Section 46(2) whether prescribes two alternative modes of procedure to recover 
certified amount of tar—Whether s. 13 of Bom. Act II of 1876 void under art. 13(1) 
as being repugnant to art. 14. 

Section 46(2) of the Indian Income-tax Act, 1922, does not offend arts 22(1) and (2), 
21 and 14 of the Constitution of India and is, therefore, not void under art. 13(1) of 
the Constitution. 

Section 46(2) of the Indian Income-tax Act, 1922, does not prescribe two alternative 
modes of procedure at all. All that the sub-section directs the Collector to do is to 
proceed to recover the certified amount as if it were an arrear of land revenue, that 
is to say, he is to adopt the procedure prescribed by the appropriate law of his State 
for the recovery of land revenue and that in thus proceeding he is, under the proviso 
to the sub-section, to have all the powers a civil Court has under the Civil Procedure 
Code, 1908. The proviso does not indicate a different and alternative mode of recovery 
of the certified amount of tax but only confers additional powers on the Collector for 
the better and more effective application of the only mode of recovery authorised by 
the body of s. 46(2). 

The statement to the contrary in Shaikh Ali Ahmed v. Collector of Bombay, is not 


correct. 
1 [1953] Mad. 1079. 1 [1950] Bom. 150, 155, 8.0. (1949) 51 
¥ Dect October 14, 1955, Petition No. Bom. L. R. 589, 


270 of 1955. 
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Section 13 of the Bombay City Land Revenue Act, 1876, is not void under art. 13(1) 
of the Constitution of India as it is not repugnant to art. 14 of the Constitution. 


The facts appear in the judgment. 


Hemendra Shah, J. B. Dadachanji and Rajinder Narain, for the petitioner. 
M. C. Setalvad, Attorney-General of India, C. K. Daphtary, Solicitor-General 
of India, with B. Sen and R. H. Dhebar, for respondent No. 1. 


Das, Acting C.J. This rule was issued on a petition filed under art. 32 of 
the Constitution by one Purshottam Govindji Halai, a citizen of India, calling 
“upon the respondents to show cause why a writ in the nature of a writ of habeas 
corpus should not be issued by this Court directing the Superintendent, House 
of Correction, Byculla, being respondent No. 2 herein, to produce before 
this Court one Govindji Deoji Halai, the father of the petitioner, who is also a 
citizen of India, for the purpose of being released forthwith. 

The facts which are not in dispute may be shortly stated as follows. The 
said Govindji Deoji Halai (hereinafter referred to as the ‘‘assessee’’) is the sole 
proprietor of a business carried on under the name and style of Indestro Sales 
and Service Co. at No. 50-52 Lohar Chawl Street in the City of Bombay. Two 
private limited companies, namely, Indestro India Ltd., and Indestro Eastern 
Ltd., also carry on business and have their respective offices in the same pre- 
mises. The assessee is said to have some connection with the two companies the 
nature of which, however, is not quite clear on the record before us. In respect 
of his own business of Indestro Sales and Service Co., the assessee was assessed 
to Income-tax for the years 1943-44 to 1947-1948 and 1951-1952 by the third 
Income-tax Officer, C-1 Ward, Bombay, at and for Rs. 40,178-4-0. The assessee 
not having paid up the assessed amount of tax, the Income-tax Officer on 
April 10, 1951, issued to the Additional Collector of Bombay, respondent 
No. 1 herein, a recovery certificate under s, 46(2) of the Income-tax Act. It may 
here be mentioned that the Indestro Eastern Ltd., was also assessed to income- 
tax at and for Rs. 1,92,000 and a recovery certificate was also issued by the 
Income-tax Officer to the Additional Collector of Bombay. 

On February 1, 1954, the Additional Collector issued a notice of demand on 
the assessee for payment of the assessed amount of tax. No payment having 
been made, the Additional Collector attached the goodwill and tenancy rights 
in the said premises by a warrant of attachment issued on March 24, 1954. The 
sale proclamation was issued on January 15, 1955. The sale was held on 
February 25, 1955, fetching a price of Rs. 33,000 and it was confirmed on March 
80, 1955. The sale proceeds not being sufficient to satisfy the assessed tax, the 
Additional Collector on June 7, 1955, issued a notice under s. 13 of the Bombay 
City Land Revenue Act, 1876, requiring the assessee to appear before him in 
person on June 16, 1955, and show cause why he, the assessee, should not be 
apprehended and confined to civil jail in satisfaction of the said certified 
demand. The assessee did not appear in person on the appointed day but on 
the next day, June 17, 1955, an advocate acting on behalf of the assessee wrote 
a letter to the Additional Collector purporting to show cause why the assessee 
should not be arrested and sent to the civil jail. The contentions put forward 
on behalf of the assessee not being considered satisfactory, the Additional Col- 
lector on June 30, 1955, issued a warrant for the arrest of the assessee under 
s. 13 of the Bombay City Land Revenue Act, 1876. The assessee was actually 
arrested on July 1, 1955. 

On July 8, 1955, an application was made by the present petitioner to the 
Bombay High Court unger art. 226 complaining of the arrest of his father, the 
assessee, and praying for a writ in the nature of a writ of habeas corpus for the 
production and release of the assessee. A rule was issued by the High Court, 
but eventually on August 24, 1955, the High Court (Chagla C.J. and Desai J.) 
discharged the rule.* No application was made to the High Court for leave to . 
appeal to this Court from the decision of that High Court, but on September 2,. 
1955, the present petition was filed in this Court under art. 32 of the Constitution ° 

* See 57 Bom,-L. R. 1062. 
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for the relief hereinbefore mentioned. On September 7, 1955, a rule was issued 
by this Court on that petition subject to the question of its maintainability in 
view of the dismissal by the High Court of the petition under art. 226 from which 
no leaye to appeal to this Court had been sought or obtained. The rule has now 
come up before us for hearing. In the view we have taken about the merits of 
the petition it is not necessary for us to consider the question of its maintain- 
ability after the dismissal of the petition under art. 226 or to make any pro- 
nouncement, on this occasion, on the scope and ambit of art. 32 of the Consti- 
tation in that situation. 

The principal contentions urged by the learned advocate appearing for the ° 

petitioner are as follows, namely,— 
_ (a) that s. 46(2) of the Indan Income-tax Act under which the Income-tax 
Officer issued the recovery certificate to the Additional Collector of Bombay is 
void under art. 13(1) of the Constitution in that the same offends art. 22(1) 
and (2), art. 21 and art. 14 of the Constitution ; 

(b) that s. 13 of the Bombay City Land Revenue Act, 1876, under which the 
warrant of arrest was issued by the Additional Collector, is void wfnder art. 13 
(1) of the Constitution as the same is repugnant to art, 14 of the Constitution. 

We proceed to deal with the objections seriatim. 

Re. (a): Section 46(2) of the Indian Income-tax Act which is impugned 
before us runs as follows -— 

“46. (1) ... 

(2) The Income-tax Officer may forward to the Collector certificate under his 
signature specifying the amount of arrears due from an assessee, and the Collector, on 
receipt of such certificate, shall proceed to recover from such assessee the amount speci- 
fied therein as if it were an arrear of land revenue: 

Provided that without prejudice to any other powers of the Collector in this behalf, 

he shall for the purpose of recovering the said amount have the powers which under the 
Code of Civil Procedure, 1908 (Act V of 1908), a Civil Court has for the purpose of the 
recovery of an amount due under a decree...” 
The first objection to the above sub-section is that it contravenes the funda- 
mental rights guaranteed by cls. (1) and (2) of art. 22. In view of the decision 
of this Court in The State of Punjab v. Ajaib Singh’ this objection has not been 
pressed before us and we need say no more about it. 

The second objection to s. 46(2) of the Indian Income-tax Act is that it is 
violative of art. 21. Article 21: guarantees that no person shall be deprived of 
his personal liberty except in accordance with procedure established by law. In 
this case the assessee has been arrested and is being detained in jail in execu- 
tion of a warrant of arrest issued under s. 13 of the Bombay City Land Revenue 
Act, 1876, for the recovery of the demand certified under s. 46(2) of the Indian 
Income-tax Act. As long as those sections stand, no complaint can be made of 
infringement of art. 21, for those two sections constitute a procedure establish- 
ed by law. It is only if those sections are void that the question of violation 
of the fundamental right under art. 21 can arise at all. We have, therefore, to 
pass on to the third objection to s. 46(2) founded on art. 14 of the Constitution 
which alone has been strenuously insisted on before us by learned counsel for 
the petitioner. 

Article 14 is invoked in two ways. It is pointed out that the first part of s. 46 (2) 
provides that the Collector, on receipt of a certificate from the Income-tax 
Officer, shall proceed to recover from the defaulting assessee the amount speci- 
fied therein as if it were an arrear of land revenue. It is next said that the pro- 
viso to the sub-section invests the Collector with all the powers a civil Court 
has under the Code of Civil Procedure for the purpos@ of the recovery of the 
amount due under a decree. It is submitted that s. 46(2) provides for two diffe- 
rent and alternative methods of recovery of the dues and clothes the Collector 
with the power to apply either of the two methods, that is to say, he may issue 

a warrant of arrest under s. 13 of the Bombay City Land Revenue Act, 1876, 
against one defaulter and keep him in detention for a period which may work 
1 [1953] 8. C. R. 254. 
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out to be much longer than six months and he may proceed against another 
defaulter under the Code of Civil Procedure and arrest and detain him for the 
maximum period of six months. The powers that are thus conferred on the Col- 
lector by s. 46(2) are unfettered and unguided and enable the Collector, at his 
wil, to discriminate between two defaulters who are similarly situated 
and thereby violate the behests of the equal protection clause of the Constitution. 
This argument appears to us to be founded on a misapprehension about the true 
meaning of s. 46(2). On a proper reading, that sub-section does not prescribe 
two alternative modes of procedure at all. All that the sub-section directs the 
Collector to do is to proceed to recover the certified amount as if it were an 
arrear of land revenue, that is to say, he is to adopt the procedure prescribed 
by the appropriate law of his State for the recovery of land revenue and that in 
thus proceeding he is, under the proviso, to have all the powers a civil Court 
has under the Code. The sub-section does not prescribe two separate procedures, 
The statement to the contrary in the judgment of the Bombay High Court in 
Shak Al Apmed v. Collector of Bombay’ does not appear to us to be correct. 
In our opinion the proviso does not indicate a different and alternative mode 
of recovery of the certified amount of tax but only confers additional powers 
on the Collector for the better and more effective application of the only mode 
of recovery authorised by the body of sub-s. (2) of s. 46. Viewed in this light, 
there is no question of the possibility of any discrimination at all. This part 
of the argument cannot, therefore, be accepted. 

The other way in which the protection of art. 14 is invoked is founded on a 
comparison of the provisions of the different laws adopted by the different 
States for the recovery of land revenue. Section 46 (2) of the Indian Income- 
tax Act requires the Collector, on receipt of the requisite certificate from the 
Income-tax Officer, to proceed to recover from’ the assessee the amount specified 
in the certificate as if it were an arrear of land revenue. This means that the 
Collector must take such proceedings as he would have done if he were engaged 
in recovering land revenue. Thus a Collector in the City of Bombay in recover- 
ing the certified amount of income-tax must proceed under s. 18 of the Bombay 
City Land Revenue Act, 1876 (Bombay Act II of 1876), and arrest and detain 
him for the period therein mentioned which, prior to October 8, 1954, might 
have worked out to a period much longer than six months. On the other hand, 
the defaulting assessee in all other parts of the State of Bombay has to be pro- 
ceeded against under s. 157 of the Bombay Land Revenue Code, 1879 (Bombay 
Act V of 1879), under which he cannot be detained for more than the period 
limited by the Code of Crvil Procedure for the detention of a judgment-debtor 
in execution of a decree for an equal amount of money. So, even in one State 
there were two procedures to which defaulting assessees could be subjected ac- 
cording as they were in or outside the City of Bombay. A Collector in the State 
of Madras in recovering the certified amount of income-tax has to proceed under 
s. 48 of the Madras Revenue Recovery Act, 1864 (Madras Act II of 1864). 
When the Collector finds that the certified amount cannot be liquidated by the 
sale of the property of the defaulting assessee and the Collector has reason to 
believe that the defaulter is wilfully withholding payment or has been guilty of 
fraudulent conduct in order to evade payment, the Collector may, under s. 48 
of that Act, cause the arrest and imprisonment of the defaulter, not being a 
female. But that section goes on to say that no person shall be imprisoned for 
a longer period than two years or for a longer period than six months if the 
arrear does not exceed Rs. 500 or for a longer period than three months if the 
arrear does not exceed Rs. 50. A Collector in West Bengal proceeding to recover 
the certified amount under the Bengal Public Demands Recovery Act, 1913 
(Bengal Act III of 1913), cannot, under s. 31 of that Act, direct the detention 
of the defaulting assessee in prison for more than six months if the amount is 
more than Rs. 50 or in other cases for more than six weeks. The defaulter in 
the Punjab cannot, under s. 69 of the Punjab Land Revenue Act, 1887 (Punjab. 
Act XXVII of 1887), be kept in civil jail for more than one month. Section 148 


1 [1950] Bom. 150, 155, 8.0, (1949) 51 Bom. L. R. 589, i 
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of the U. P. Land Revenue Act, 1901 (U.P. Act IIE of 1901), limits the period 
of detention to 15 days and also exempts many persons, eg. Talukdars and 
women, from any imprisonment. The Assam Land and Revenue Regulation, 
1886 (Reg. I of 1886), does not insist on imprisonment at all. A cursory perusal 
of the provisions of the different Acts referred to above will at once show that 
in the matter of recovery of arrears of land revenue the different States have 
prescribed different machinery, some obviously harsher than others. The argu- 
ment is that income-tax being a subject with respect to which the Union alone 
may make law and the recovery of it being the Union responsibility, the machi- 
nery for the recovery of income-tax should be framed on a uniform all-India 
basis, for to the Union all defaulters who may not pay up the Union demand 
are similarly situated; but the Indian Income-tax Act by s. 46(2) authorises the 
Collectors in different States to adopt machinery which differs from State to 
State, so that defaulters are treated differently in different States. ‘The conten- 
tion is that s. 46(2) which sanctions such discrimination is clearly violative of 
the equal protection clause of the Constitution and has, therefore, become void 
under art. 13(1). 

The learned Attorney-General appearing for the respondents seeks to meet 
the aforesaid argument in two ways. In the first place, he urges that the im- 
pugned sub-section does not by itself make any discrimination. All that it says 
is that the certified amount of income-tax is to be recovered as if it were an 
arrear of land revenue and there its operation ends. In recovering the certified 
demand the Collector has to have recourse to the machinery available to him 
for enforcing a demand for arrears of land revenue but the provisions of the 
State laws which prescribe that machinery are not incorporated in s. 46(2). If 
the State laws are discriminatory, that vice cannot be imputed to s. 46 (2). 

There is good deal to be said on either side. The State laws prescribe the 
procedure for the recovery of arrears of land revenue only and they are not, in 
terms and by themselves, concerned at all with the recovery of imcome-tax 
demand. That machinery is made available for the purpose of recovery of 
income-tax by virtue only of s. 46(2) of the Indian Income-tax Act. In the 
matter of recovery of income-tax the Collectors adopt the procedure laid down 
by the State laws, not because the State laws enjoin them to do so, but because 
s. 46(2) directs them to do so. In other words, it is s. 46(2) which tells the Col- 
lectors of Madras to follow the procedure under s. 48 of the Madras Revenue 
Recovery Act, 1864, as if those provisions are set out in the Indian Income-tax 
Act in extenso and it tells the Collectors of all other States to adopt the proce- 
dure -prescribed by their own State laws as if the provisions prescribing that 
procedure were set out in that section. In such a situation it is a plausible 
argument to say that all the provisions of all the State laws are, mutates 
mutandis, to be read into s. 46(2) and that, therefore, if here be any vice of dis- 
crimination in the State laws that vice cannot but be regarded as having crept 
into s. 46(2). On the other hand, to hold that all the provisions of all the State 
laws for recovery of arrears of land revenue have been referentially incorpo- 
rated in s. 46(2) of the Indian Income-tax Act will lead us into difficulties. Will 
the subsequent amendments of the State laws be also incorporated in s. 46(2) ? 
Section 46(2) of the Indian Income-tax Act having incorporated the State laws 
as they then stood, how can any State Legislature which has no power to make 
any law with respect to income-tax alter or amend s. 46(2)? Are the State laws 
as incorporated in s. 46(2) at the time it was enacted to be treated as crystallised 
and to be applied by the Collectors, although the State laws for the recovery of 
arrears of land revenue may be materially altered by subsequent amendment! 
These are some of the questions which will have to be answered before we can 
come to a decision on this point. In the view we take of the second part of the 
learned Attorney-General’s argument to which we shall presently refer it is not 
necessary for us to express any opinion on this part of his argument. 

The learned Attorney-General then argues that assuming that s. 46(2) by 
incorporating the different State laws which are not uniform has become diseri- 
minatory, such discrimination is permissible and does not offened the funda- 
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mental right guaranteed by art. 14. This argument appears to us to be well 
founded. 

The meaning, scope and effect of the article in question have been explained 
by this Court in a series of decisions beginning with that in Chiranjit Lal Chow- 
dhury v. The Union of India’ and ending with that in Budhan Choudhry v. The 
State of Bihar.2 The following passage in the unanimous judgment of the Full 
Court in the last mentioned case briefly summarises the true intendment of the 
constitutional provision (p. 1049) :— 

“ ,.It is now well-established that while article 14 forbids class legislation, it does 
not forbid reasonable classification for the purposes of legislation. In order, however, to 
pass the test of permissible classification two conditions must be fulfilled, namely, (i) that 
the classification must be founded on an intelligible differentia which distinguishes persons 
or things that are grouped together from others left out of the group and (ii) that that 
differentia must have a rational relation to the object sought to be achieved by the statute 
in question. The classification may be founded on different bases; namely, geographical, 
or according to objects or occupations or the like. What is necessary is that there must 
be a nexus b&tween the basis of classification and the object of the Act under consideration. 
It is also well-established by the decisions of this Court that article 14 condemns discri- 
mination not only by a substantive law but also by a law of procedure.” 


The respective contentions now put forward as to the validity or otherwise of 
s. 46(2) of the Indian Income-tax Act have to be judged in the light of the 
principles so laid down by the Full Court. 

The Indian Income-tax Act imposes a liability on persons who are amenable 
to it to pay the tax assessed against them. The assessed amount is a public 
demand of the Union and has to be recovered, if not voluntarily paid up. The 
assessees are scattered all over the Union and machinery has to be devised for 
that purpose. On looking round the Union finds that there is machinery in 
every State for recovery of land revenues which are State demands. Each State 
in its wisdom has devised a machinery which it has considered appropriate and 
suitable for the recovery of its own public demand. As was said by the Supreme 
Court of America in Middleton v. Texas Power and Light Company*®— 

“There is a strong presumption that a legislature understands and correctly appre- 
ciates the needs of its own people, that its laws are directed to problems made manifest 
by experience and that its discriminations are based woon adequate grounds.” 


It is conceded that each State is well within its rights to devise its own machi- 
nery for the recovery of its own public demand and that no person belonging 
to one State can complain that the law of his State is more rigorous than that of 
the neighbouring State. The reason is obvious, for the people of one State are 
not similarly situated as people of another State. Their needs, as understood 
by their own Legislature, are different from those of the people of other States. 
If in the matter of recovery of arrears of land revenue defaulters of one State 
cannot complain of denial of equal protection of the laws on the ground of the 
difference in the modes of recovery prevailing in other States, can it be said to 
be unreasonable for the Union to adopt, for the recovery of its public demand 
from defaulters of each State, the same mode of recovery of public demand 
prevailing in that State? Here the defaulters are classified on a terri- 
torial or geographical basis and this basis of classification has precisely 
the same correlation to the object of the Indian Income-tax Act as it has to 
the object of the different Public Demands Recovery Acts. The objects of the 
two Acts in this behalf are in part materia and the same considerations must 
apply to both. People of each State are familiar with and used to the coercive 
processes which each Sate finds it necessary to impose on its own people for the 
recovery of public demand and there can be no hardship and consequently no 
objection to their being put to the same processes for the recovery of the publie 
demand of the Union. The grouping of the income-tax defaulters into separate 
categories or classes Statewise is certainly a territorial classification which 1s 


1 [1950] 8.0.R. 869. © 3 (1918) 249 U. S. 152, 167. 
2 [1955] 15. C. R. 1045. ; 
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based on an intelligible differentia and the subjection, for the purposes of the 
recovery of the certified demand, of each of such classes of defaulters to the 
same coercive process devised by their own State, on a consideration of local 
needs, for the recovery of their own public demands, cannot be regarded as 
bereft of a reasonable nexus or correlation between the basis of classification and 
the object sought to be achieved by the Indian Income-tax Act any more than 
it can be so regarded with respect to the respective State laws. The fact that the 
ineome-tax demand is a Union public demand appears to us to make no differ- 
ence in the legal position. 

The Indian Income-tax Act classifies people Into various groups for the 
purpose of imposing the tax and taxes them differently, e.g. insurance companies 
which are taxed differently from an ordinary business concern and In some cases 
exempts them altogether, e.g. agriculturists and persons with income below a 
certain level. There can, on the same principle, be no objection to people of a 
backward area who may be in need of aid in the shape of tax remission to be 
exempted from taxation either wholly or in part. If this is right when a ques- 
tion of imposition is concerned, it cannot be wrong when the matftr is one of 
recovery. The two together make up the full measure of the burden, and if it 
is permissible to vary the burden at one end, it must be equally valid to vary it 
at the other for the same or similar reasons, 

It is said that the income-tax demand being a Union demand there should 
be uniformity in the punishment to be meted out to defaulters and it can be 
done easily by suitably amending s. 46(2) so as to provide for the detention of 
all defaulters for the same period in all cases in all States. In the first place, 
it is a fallacy to regard arrest and detention of a defaulter who fails to pay 
income-tax as a punishment or penalty for an offence. It is a coercive process 
for recovery of publie demand by putting pressure on the defaulter. The de- 
faulter can get himself released by paying up the dues. In the next place, the 
Court is only concerned to interpret the law and, if it is valid, to apply the law 
as it finds it and not to enter upon a discussion as to what the law should be. 
The whole problem before us is whether the apparent discrimination can be 
supported on the basis of a permissible classification, The case of Bowman v. 
Lewis’ is in point. We do not, however, find it necessary to express any opi- 
nion on the extreme contention urged by the learned Attorney-General, on the 
authority of that decision, that a mere territorial classification, by itself and 
without anything else, is enough to place the law beyond the operation of the 
equal protection clause. Indeed, in that very case it was recognised that it was 
not impossible that a distinct territorial esablishment and jurisdiction might be 
intended as or might have the effect of discrimination against a particular race 
or class where such race or class should happen to be the principal occupants of 
the disfavoured area. For the purposes of this case it will suffice to say that 
the discrimination complained of is not unconstitutional for the simple reason 
that the impugned law is based on a territorial classification having a reason- 
able nexus or correlation between that basis of classification and the object 
sought to be achieved by the Act. Our decision in The State of Rajasthan v. kao 
Manohar Singhji2 which is relied on by learned counsel for the petitioner is 
easily distinguishable on facts, for, the law impugned in that case for the first 
time imposed certain disabilities on Jagirdars of a certain area of the State and 
there was no evidence that those Jagirdars were in any way different from the 
Jagirdars of the other areas of the State. In the present case the classification 
has been made Statewise and it is clear that in the matter of payment of public 
demands of the States the people of different States are not similarly situated 
and their own States have imposed on them such ecodrcive processes as the 
circumstances and needs of each State require. The law impugned before us 
has only adopted, for its own purpose, the same coercive process which was de- 
vised by the States for their own purposes which are closely akin or similar to 
the purpose of the Union. The same or similar considerations apply to both 
cases. There is the same or similar correlation between the basis of classifica- 


1 (1880) 101 U, S. 22; 25 L. Ed. 989. 2 [1954] 8.0.R. 998- 
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tion and the object sought to be achieved by the Indian Income-tax Act. To 
deny this power to the Union on constitutional grounds urged before us will 
Jead us to hold that no new offence created by law can be made triable accord- 
ing to the procedure laid down in the Code of Criminal Procedure,.for that Code 
sanctions different modes of trial in different areas, namely, by s. 30 a Magis- 
trate in some areas, by the Sessions Judge with assessors in certain areas and 
by the Sessions Judge with jurors in other areas. Adoption of an existing 
machinery devised for a particular purpose cannot, if there be no vice of 
_ unconstitutionality in the machinery, render it unconstitutional if it is made 
to subserve a purpose closely akin or similar to the purpose for which it had 
been devised. The first objection formulated by learned counsel for the peti- 
tioner must, therefore, be rejected. 

Re. (b). As already stated under s. 46(2), the Collector, on receipt of the 
certificate from the Income-tax Officer, has to proceed to recover the certified 
demand as if it were an arrear of land revenue. This means that the Collector 
of a particylar place has to take steps as indicated in the State law relating 
to the recovery of arrears of land revenue. As already stated, in the State of 
Bombay there are two statutes regulating the procedure for the recovery of 
arrears of land revenue according as the defaulter resides in the City of Bombay 
or in any other area within the State of Bombay. Section 13 of the Bombay 
City Land Revenue Act, 1876, applies to the City of Bombay and s. 157 of 
the Bombay Land Revenue Cade, 1879, applies to the rest of the State. Prior 
to October 8, 1954, the portion of s. 13 of the Bombay City Land Revenue Act, 
1876, which is relevant for our present purpose was as follows :— 


“If the sale of the defaulter’s property shall not produce satisfaction of the .demand, 
it shall be lawful for the Collector to cause him to be apprehended and confined in the 
civil Jail under the rules in force at the Presidency for the confinement of debtors, for 
which purpose a certificate of demand under the Collector’s signature sent with the 
defaulter shall be the sheriff’s sufficient warrant, equally with the usual legal process, in 
ordinary cases of arrest in execution of judgment for debt: 

Provided, however, that such imprisonment shall cease at any time upon payment of 
the sum due, and that it shall in no case exceed one day for each rupee of the said sum.” 


Section 157 of the Bombay Land Revenue Code, 1879, which provides for the 
arrest and detention of the defaulter residing outside the City of Bombay con- 
tains the following proviso :— 


“Provided that no dafaulter shall be detained in imprisonment for a longer period 
than the time limited by law in the case of the execution of a decree of a Civil Court for 
‘a debt equal in amount to the arrear of revenue due by such defaulter.” 


A cursory perusal of the two sections will show at once that the procedure 
prescribed by s. 18 of the Bombay City Land Revenue Act, 1876, for the recovery 
of arrears of land revenue was harsher and more drastic than the procedure 
laid down in s. 157 of the Bombay Land Revenue Code, 1879, in that a defaulter 
residing in the City of Bombay could be kept in detention for a day for every 
‘Tupee of the arrears which might considerably exceed the maximum period of 
six months which is the period limited by the Code of Civil Procedure for the 
detention of a Judgment-debtor in civil jail. The argument is that on the 
advent of the Constitution s. 13 of the Bombay City Land Revenue Act, 1876, 
became void under art. 18(1) in that it denied to the Bombay defaulter equality 
before the law in comparison with the defaulter outside the City of Bombay, 
for he could be detained for a longer period of time. In the view we have 
taken, it is not necessf4ry to express any opinion whether the discrimination 
brought about by the two sections was supportable on the ground of a reason- 
able classification based on territorial considerations so as not to offend the 
constitutional inhibition. Assuming, then, but not deciding, that s. 13 of the 
Bombay City Land Revenue Act, 1876, became inconsistent with the funda- 
‘mental right guaranteed by art. 14 and, therefore, became void to the extent 
of such inconsistency, it was not, as recently explained by this Court in Bhikaji 
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Narayan Dhakars v. The State of Madhya Pradesh, Nagpur,! obliterated from 
the statute book for all times or for all purposes or for all people. The effect 
of art. 13 (1) is that the law could not stand in the way of the enjoyment of fun- 
damental rights. The law was not dead. Further, the law was amended on 
October 8, 1954, when the proviso to s. 13 quoted above was replaced by the 
folowing proviso:— 

“Provided that such imprisonment shall cease at any time upon payment of the sum 
due and that it shall in no case exceed— 

(i) a period of six months when sum due is more than Rs, 50; and 

(ti) a period of six weeks in any other case.” 
This amendment is nothing less than an enactment of a new provision. It lays 
down a new law which is similar to the law laid down by s. 157 of the Bombay 
Land Revenue Code, 1879. Therefore, the disparity that prevailed between the 
original proviso to s. 18 of the Bombay City Land Revenue Act, 1876, and the 
proviso to s. 157 of the Bombay Land Revenue Code, 1879, is now removed. 
The disparity between the two provisions as they originally stood being thus 
eliminated, the vice of unconstitutionality is also removed and s. 13 of the 
Bombay City Land Revenue Act, 1876, as it now stands, cannot be assailed 
as repugnant to art. 14 of the Constitution. 

It was faintly suggested that as the assessment proceedings had been started 
and the certificate had been issued by the Income-tax Officer to the Additional 
Collector of Bombay and the Additional Collector issued a notice of demand 
and actually attached the properties prior to the amendment, the assessee must 
be governed by s. 13 as it originally stood and not by it as subsequently amend- 
ed, We do not think there is any substance in this contention. It is true that 
the warrant of attachment of the property was issued on March 24, 1954, but 
the sale proclamation was issued and the sale was actually held after the date 
of amendment. The defaulting assessee might have paid up the dues in which 
case there would have been no occasion for sale. It is, therefore, his default 
that occasioned the sale. Again, the sale proceeds might have been sufficient 
to cover the certified demand, in which case there would have been no occasion 
for the issue of warrant for his arrest. It is only after the sale proceeds were 
found to be insufficient to satisfy the assessed amount and the assessee failed 
to pay up the balance that the question of the arrest of the defaulter arose. 
By that time s. 18 had been amended and the warrant of arrest was issued on 
June 7, 1955, that is to say, long after the amendment of the section. In our 
opinion, the second ground urged by the learned counsel must also be negatived. 

We may mention that our attention was drawn to the decision of the Madras 
High Court in Etimmal Ebrahim Hajee v. Collector of Malabar? but learn- 
ed counsel could not rely upon it as an authority as it was itself under appeal 
before this Court. 

The result, therefore, is that this application must be dismissed. 


CHANDRASEKHARA ÅIYAR J. I agree rather reluctantly, The reluctance is 
not because there is anything in the reasoning of the judgment pronounced 
just now by my Lord which does not appear to be sound, but because I am not 
happy about the result. 

We have to face and accept wholly different consequences for non-payment 
of income-tax according as the assessee belongs to one State or another. The 
nature of the tax is one and the same, and it is levied under a single Central 
Act, and yet the ultimate coercive processes for recovery differ in nature and 
extent between State and State. We have to attribute to the Legislature a 
rational classification based on geographical areas, the Susceptibilities of people 
in those areas, and their reactions to the adoption of methods of recovery. For 
arrest and detention, wilful default or fraudulent conduct is required in Madras, 
In Assam, there can be no imprisonment at all. The periods of detention vary 
_between Bengal, U.P. and the Punjab. Taluqdars in U.P. are completely exempt. 
Are we to assume that people in Madras are more amenable and generally ready 

l Petition No. 189 of 1955. 2 (1954) 26 LT.R. 509. 
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and willing to pay as compared with those in Bombay who are a tenacious lot 
and must be subjected to a longer process of detentive coercion? Are 
ihe Taluqdars in U.P. exempt from arrest because of possible political reper- 
cussions if such influential persons are subjected to such treatment? What is 
ae eee in providing different periods of detention for Bengal and the 

unjab ? . 

We must be in a position to postulate some reasonable basis for the differen- 
tiation and we cannot get away from this necessity by vague references to 
the wisdom of the Legislature or by indulging in pure speculation as to what 
might have been at the back of its mind. Speaking broadly, for the enforce- 
ment of the levy of a central tax like the income-tax there should be uniformity 
of procedure and identity of consequences from non-payment. The machinery 
for recovery might be different between the several States but the defaulting 
agsessees must be put on the same footing as regards the penalties. 

But the law as it now stands can be supported on the grounds mentioned 
by my Lord and I do not propose to differ. 
z Application dismissed. 


Present: The Hon'ble Mr. Bijan Kumar Mukherjea, Chief Justice, Mr. Justice 
Venkatarama Ayyar and Mr. Justice Syed Jafer Imam. 


KANWAR RAJ NATH v. PRAMOD C. BHATT.* 

Administration of Evacuee Property Act (XXXI of 1950), Sec. 12—Power of Custodian to 
cancel lease created by himself—Whether such power can be exercised only to over- 
ride a bar imposed by any law but not the contract under which lease held—Scope 
of non-obstante clause. 


The operative portion of s. 12 of the Administration of Evacuee Property Act, 1950, 
which confers power on the Custodian to cancel a lease or vary the terms thereof is 
unqualified and absolute, and that power cannot be abridged by reference to the 
provision that it could be exercised “notwithstanding anything contained in any other 
law for the time being im force.” This provision is intended to repel a possible con- 
tention that s. 12 does not by implication repeal statutes conferring rights on lessees, 
and has been inserted ex abundanti cautela., It cannot be construed as cutting down 
the plain meaning of the operative portion of the section. 

-Aswini Kumar Ghosh v. Arabinda Bose’ and The Dominion of India v. Shrinbai A. 
Irani,’ referred to, on the scope of a non-obstante clause. 


The facts are stated at 56 Bombay Law Reporter 873. 


E. T. Desai, P. N. Bhagwati, Rameshwar Nath and Rajinder Narain, for the 
appellants. 

C. K. Daphtary, Solicitor General of India, with Porus A. Mehta and È. H. 
Dhebar, for the respondents. 


VENKATARAMA AYyAR J. This appeal raises a question as to the powers of a 
Custodian of Evacuee Property to cancel a lease granted by him under s. 12 of 
the Administration of Evacuee Property Act (XX XI of 1950), hereinafter 
referred to as the Act. Messrs Abdul Karim and Brothers owned, along with 
certain other properties which are not the subject-matter of the present appeal, 
three mills with bungalows and chawls at Ambernath in Thana District and 
the Bobbin Factory at Tardeo in Bombay. They having migrated to Pakistan, 
these properties were declared by a notification dated September 12, 1951, issued 
under s. 7 of the Act as evacuee property, and under s. 8(1) of the Act, they 
became vested in the #spondent as the Custodian for the State. The appellants 
are displaced persons, and on August 30, 1952, the respondent entered into an 
agreement with them, exh. A, which is, as aptly characterised by learned counsel 
for the appellants, of a composite character consisting of three distinct matters. 
There was, firstly, a demise under which the mills and the factory in question 


* Decided, November 10, 1955. Oivi 1 [1958] S. C. R. 1, 21, 24. 
Appeal No. 205 of 1954, from Bombay. 2 [1955] 1 S.0.R. 206, 213. 
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were leased to the appellants for a period of five years on the terms and condi- 
tions set out therein. Secondly, there was a sale of the stock of raw materials, 
unsold finished goods, spare parts, cars, trucks and other movables which were 
din the mills and the factory, with elaborate provisions for the determination and 
payment of the price therefor in due course. And thirdly, there was an agree- 
ment to sell the mills and the factory to the appellants in certain events and 
subject to certain conditions. There was also a clause for referring the disputes 
between the parties to arbitration. 

In pursuance of this agreement, the appellants were put in possession of the 
mills and the factory on August 31, 1952. On February 12, 1954, the respondent 
issued a notice to the appellants, exh. C, wherein he set out that the appellants 
had systematically committed breaches of the various terms on which the pro- 
perties had been leased to them, and called upon them to show cause why the 
lease should not be cancelled and why they should not be evicted, The notice 
then went on to state that the respondent considered it necessary to issue certain 
directions for the ‘‘preservation of the demised premises and the goods and 
stock in trade, ete., lying in the demised premises’’, and the appellants were ac- 
cordingly required not to remove the stock or raise any money on the security 
thereof, and to send daily reports to the Custodian, of the transactions with 
reference thereto. Presumably, these directions were given under s. 10 of the 
Act. On February 13, 1954, the appellants appeared before the respondent, and 
contended that he had no authority to issue the notice in question under s. 12, 
and that it was therefore illegal. Apprehending that the lease might be can- 
celled, and that they might be evicted, the appellants filed on February 16, 1954, 
the application òut of which the presént appeal arises, for a writ of certiorari 
for quashing the notice, exh. C, and for a writ of prohibition restraining the res- 
pondent from taking any further action pursuant thereto. 

In support of the petition, the appellants urged that s. 12 under which the 
respondent purported to act authorised the cancellation of only leases granted 
by the evacuee and not by the Custodian himself, and that no directions could 
be given under s. 10 as it applied only to properties of the evacuee, and that by 
reason of the sale, the movables in question had become the property of the 
appellants. The petition was heard by Tendolkar J., who stated the points for 
determination thus: 

(1) “Whether the Custodian has power under section 12 of the Administration of 
Evacuee Property Act, 1950, to terminate a lease granted by himself, and 

(2) Whether the directions given by the Custodian are beyond the jurisdiction con- 
ferred upon him by section 10 of the said Act?” 


On the first question, he held that s. 12 applied only to leases granted by the 
evacuee and not by the Custodian, and that therefore the notice, exh. C, was 
ulira vires the powers of the Custodian under that section. On the second ques- 
tion, he held that s. 10 applied only to properties of the evacuee, and that the 
movables in respect of which directions were given, ceased to be the property of 
the evacuee by reason of the sale in favour of the appellants, and that in conse- 
quence, the directions with reference to them were unauthorised. In the result, 
the application was allowed. 

The respondent took the matter in appeal, and that was heard by Chagla C.J. 
and Dixit J. By their judgment dated April 13, 1954, they held that on the 
plain language of s. 12 it would apply whenever there was a lease, and that 
lease was in respect of property belonging to the evacuee, that there was no 
warrant for imposing a further limitation on that section that that lease should 
also have been granted by the evacuee, and that accordingly the Custodian had 
power to issue the notice, exh. C, for cancelling the lease. As regards moyables, 
however, they agreed with Tendolkar J. that for the reasons given by him the 
Custodian had-no authority under s. 10 to issue any directions with reference 
thereto. The appeal was accordingly allowed in so far as it related to the lease 
but dismissed as regards movables. 

Against this judgment, the appellants have preferred this appeal on a certi- 
ficate granted by the High Court under art. 183(1)(b), and the only point that 
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arises for determination therein is as to whether the Custodian has the power 
under s. 12 to cancel a lease granted by himself and not by the evacuee. But 
that question is no longer open to argument, as there has been subsequent to the 
decision of the Court below legislation which concludes the matter. Section 5 
of the Administration of Evacuee Property (Amendment) Act, 1954 (XLII of 
1954) enacts the following Explanation to s. 12 of Act XXXI of 1900: 


‘In this sub-section ‘lease’ includes a lease granted by the Custodian and ‘agreement 
includes an agreement entered into by the Custodian.” - 


And it provides that the Explanation ‘‘shall be inserted and shall be deemed 
always to have been inserted’’ in the section. 

Mr. Desai, learned counsel for the appellants, concedes that this amendment 
which is retrospective in operation would govern the rights of the parties in 
the present appeal, and that under the section as it now stands, the Custodian 
has the power—and had always the power—to cancel leases created not merely 
by the evacuees but also by himself. But he contends that this power could be 
exercised ony so as to override a bar imposed by any law but not the contract 
under which the lease is held, and this result flows according to him from the 
language of the non-obstante clause, which is limited to ‘‘anything contained in 
any other law for the time being in force’’, and does not include ‘‘or any con- 
tract between the parties’’. This was a contention which was open to the ap- 
pellants on the terms of the section as it stood even before the amendment, but 
it was not put forward at any stage prior to the hearing of this appeal, and that 
by itself would be sufficient ground for declining to entertain it which it may be 
noted is now sought to be raised by a supplemental proceeding under O. XVI, 
r. 4, of the Supreme Court Rules. On the merits also it is without any sub- 
stance. The section expressly authorises the Custodian to vary the terms of the 
lease, and that cannot be reconciled with the contention of the appellants that 
it confers no authority on him to go back upon his own contracts. The opera- 
tive portion of the section which confers power on the Custodian to cancel a 
lease or vary the terms thereof is unqualified and absolute, and that power can- 
not be abridged by reference to the provision that it could be exercised ‘‘not- 
withstanding anything contained in any other law for the time being in force’’. 
This provision is obviously intended to repel a possible contention that s. 12 
does not by implication repeal statutes conferring rights on lessees, and cannot 
prevail as against them and has been inserted ex abundanti cautela. It cannot 
be construed as cutting down the plain meaning of the operative portion of 
the section. Vide the observations in Aswini Kumar Ghosh v. Arabinda Bose! 
and The Dominion of India v. Shrinbai A. Iram? on the scope of a non-obstante 
clause. We must accordingly hold that the respondent was acting within his 
authority in issuing exh. C in so far as it concerned the lease granted in favour 
of the appellants. 

It was next contended by Mr. Desai that even if the Custodian had the power 
under s. 12 to cancel the lease in favour of the appellants, he had no power under 
that section to cancel the agreement to sell the mills and the factory to them, 
which was one of the matters contained in exh. A, that the notice, exh. C, was to 
that extent without jurisdiction, and that the respondent should accordingly be 
prohibited from cancelling that portion of exh. A in pursuance of exh. C. But 
the notice in terms refers firstly to the lease which it is proposed to cancel, and 
secondly to the movables in respect of which certain directions were given. In 
their petition under art. 226, it was the validity of the notice, exh. C, with refe- 
rence to these two matters that the appellants challenged. Tendolkar J. stated in 
his judgment—and quige correctly—that these were the two points that arose for 
determination. The question of the rights of the appellants in so far as they 
related to the purchase by them of the mills and the factory was not raised in 
the ‘petition, and no contentions were put forward in support thereof at any 
stage of the proceedings. It is for the first time in the argument before us that 
those rights are sought to be agitated. Under the circumstances, we must 


1 [1953] S.0.R. 1,21, 24. ` 2 [1955] 1S.C.R. 206, 213. 
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decline to consider them. It will be sufficient if we observe that the rights of the 
appellants, if any, other than those arising out of the lease, are left open to the 
determination of the appropriate authorities, and that nothing in our decision 
should be taken as a pronouncement on those rights. 
In the result, the appeal fails and is dismissed with costs. 
Appeal dismissed. 


Present: The Hon’ble Mr. Bijan Kumar Mukherjea, Chief Justice, Mr. Justice S. R. Das 
and Mr. Justice Venkatarama Ayyar. 


IN THE MATTER OF MR. D, AN ADVOCATE OF THE 
SUPREME COURT.* 

Indian Bar Councils Act (XXXVIII of 1926), Sec. 10—The Legal Practitioners Act (XVIII 
of 1879), Sec. 13(f)—Whether words “professional or other misconduct” in s. 10, 
Indian Bar Councils Act confer disciplinary jurisdiction on Court to take action in 
all cases of misconduct, professional or otherwise. 

The words “professional or other misconduct” in s. 10 of the IndiangBar Councils 
Act, 1926, confer on the Court disciplinary jurisdiction to take action in all cases of 
misconduct whether in a professional or other capacity and it is left to the discretion 
of Court to take action only in suitable cases. 

Advocate General of Bombay v. Three Advocates (O.S.): District Government 
Pleader, Kolaba v. Two Advocates (AS. and In the matter of an Advocate, 


approved. \ 
In re Thomas James Wallace and A Pleader, In re,‘ referred to. 


Mr. D in person. 
M. C. Setalvad, Attorney-General for India, to assist Court in the matter. 


Das J. This Rule was issued by this Court under O. IV, r. 30, of the Rules 
of this Court after receipt of a repọrt from the Bombay High Court that that 
High Court had, by its order made on October 13, 1955, in Civil Application 
No. 1506 of 1955, suspended the respondent from practice as an advocate of 
that High Court for a period of one year from the date of the said order. By 
the Rule the respondent has been required to show cause why, in view of the 
matter specified in the judgment and order of the Bombay High Court referred 
to above, appropriate action, disciplinary or otherwise, should not be taken 
against him by this Court. 

The respondent is an advocate of some standing in the Bombay High Court 
and as such was also enrolled as an advocate of this Court. It appears that in 
the earlier part of the year 1953 the advocate was prosecuted before Mr. Sona- 
vane, one of the Presidency Magistrates at Bombay, on a charge of having com- 
mitted an offence under the Bombay Prohibition Act. The trial lasted from 
July 1953 to November 1953. On November 18, 1953, the Magistrate convicted 
the advocate of the offence with which he was charged and sentenced him to 
rigorous imprisonment for one month and to a fine of Rs. 201 and to rigorous 
imprisonment of four weeks in default of payment of the fine. The advocate 
went up on appeal to the High Court. The High Court on February 24, 1954, 
upheld the conviction but altered the sentence to one of fine of Rs. 1,000 only. 

In the meantime, on November 25, 1953, the trial Magistrate Mr. Sonavane, 
made a report to the Registrar (Appellate Side) of the Bombay High Court as to 
the conduct of the advocate who appeared in person as the accused before him. 
On a perusal of that report the Hon’ble the Chief Justice of the Bombay High 
Court constituted a Tribunal consisting of three members of the Bar Council 
to enquire into the conduct of the advocate. The Tribunal issued a summons 
against the advocate intimating that it would enquire into his conduct as dis- 
closed. in :— 

* Decided, November 23, 1956. Original 2 (1986) I.L.R. 63 Cal. 867. 

Disciplinary Jurisdiction. 8 [1886] L.R. I. P. C. 283. 


1 (1984) I.L.R. 59 Bom. 57, 36 Bom. L.R. 4 [1943] Mad. 459. 
1186, F.B. 
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(a) the report dated the 25th November 1953 of Shri T. A. Sonavane, BA. LL.B, 
Presidency Magistrate, 18th Court, Girgaum, Bombay, to the Registrar, High Court, Appel- 
late Side, Bombay, regarding Case No. 593/P of 1953 tried by him, and 


(b) the judgment recorded by the High Court of Judicature at Bombay in Criminal 
Appeal No. 1532 of 1953 (with Criminal Appeal No. 1564 of 1953) upholding the judgment 
and order of conviction passed against him by the aforesaid learned Magistrate in the 
aforesaid case. 


The proceedings appear to have been somewhat protracted by reason of fre- 
quent objections made and petitions filed by the respondent, but eventually on 
or about March 16, 1955, the respondent forwarded to the Secretary to the Bar 
Council Tribunal a copy of a letter addressed by him to the Registrar, High 
Court, Bombay, and requested the Tribunal to send a report to the High Court 
in terms of his pleading guilty to the charges levelled against him. He concluded 
the letter by expressing regret for having wasted the time of the Tribunal. In 
his letter to the Registrar, the respondent enclosed a separate written apology 
unconditionglly withdrawing his contention that the proceedings before the 
Tribunal were misconceived in law and admitting that the High Court had full 
authority in law to refer the matter to the Bar Council Tribunal and further 
that the statements made by Mr. Sonavane in his report were true except in two 
respects therein specified. On March 28, 1925, the respondent submitted an 
additional statement clarifying and supplementing his previous apology. There- 
upon the Tribunal made a report to the High Court. By this report the Tri- 
bunal held, on the respondent’s own admission, the allegations in the report of 
Mr. Sonavane to be proved and recommended that a very serious notice should 
be taken of the respondent’s conduct. As regards the second item in the sum- 
mons the Tribunal held that the mere conviction of the respondent under the 
Prohibition Act did not amount to professional or other misconduct under s. 10 
K the Indian Bar Councils Act, and, therefore, found him not guilty of that 

arge. 

On a perusal of that report the High Court issued notice to the respondent 
for final hearing of the matter. The matter came up for final disposal before a 
Bench consisting of the Chief Justice and Tendolkar, J., on October 13, 1955. 
Learned counsel appearing for the respondent offered an unconditional and un- 
qualified apology on behalf of the respondent and pleaded that the ends of jus- 
tice would be met if the Court only administered a warning to the respondent. 
After considering the report of the Tribunal the High Court took the view that 
the misconduct of the respondent was so serious and so grave that a deterrent 
punishment must be imposed on him. Accordingly, taking everything into con- 
sideration, the High Court suspended the respondent from practice for a period 
of one year from the date of tbat order. The respondent’s application for a 
certificate of fitness for appeal to this Court having been refused, the respondent 
filed a petition for special leave to appeal before us. That petition has, however, 
been dismissed by us. The Rule for disciplinary action now remains to be dealt 
with. 

In answer to the Rule the respondent has filed a petition by way of show- 
ing cause. Paragraph 7 of that petition runs as follows :— 

“7, That the report of the learned Presidency Magistrate, 18th Court, is a highly 
exaggerated, garbled and manifestly incorrect version of the incidents that occurred during 
the trial of the case. And looking to the circumstances under which the petitioner was 
more or less compelled to tender a humiliating apology, this Hon’ble Court be pleased to 
direct that a proper inquiry be held m the matter by or under the directions of this Hon’ble 
Court.” é 

Appearing in person before us the respondent has contended with a certain 
amount of vehemence that he had not had any fair deal before the Tribunal, 
that the Tribunal had no jurisdiction to enter upon the enquiry inasmuch as the 
misconduct complained of was not committed by him in his capacity as an 
advocate, for he appeared in person as the accused in the prohibition case, that 
the Tribunal had at one stage held that it had no jurisdiction but had without 
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giving him a hearing gone back on that decision and declined to decide that ques- 
tion in his presence, that the Tribunal failed to formulate any formal charge, 
that he made an application to the High Court under art. 227 for quashing the 
proceedings for want of jurisdiction but the High Court had rejected that appli- 
cation and declined to give him a certificate of fitness for appeal to this Court 
and pointed out various other matters which he characterised as showing pre- 
judice and bias on the part of the Tribunal. 

It was pointed out to the respondent that his application for special leave to 
appeal from the judgment and order of the High Court having been dismissed 
we were not, in this Rule, concerned with the proceedings in the Bombay High 
Court or before the Tribunal of the Bar Council as observed by this Court in In 
the matter of Mr. ‘G,’ a Senor Advocate of the Supreme Court.’ The respondent 
then fell back upon para. 7 of his petition quoted above and asked this Court to 
hold a fresh enquiry into the matter, From the judgment of the Bombay High 
Court which is referred to in the Rule issued herein it appears that the respon- 
dent had admitted the truth of everything contained in Mr. Sonavane’s report 
except two matters only. In his present petition showing cause he does not, 
apart from a vague allegation that the report is an exaggerated, garbled and 
manifestly incorrect version of the incidents that occurred during the trial of 
the case, refer to any particular statement therein which is exaggerated, garbled 
or incorrect. In view of his unconditional admission of the truth of the statements 
in the report of Mr. Sonavane we are not prepared to permit him to go back 
on the same on such vague allegations as are to be found in para. 7 of his peti- 
tion. It is needless for us to emphasise that a person holding the responsible 
position of an advocate of a High Court and of this Court cannot be permitted 
‘to play with the Court in the way this advocate has done. He admitted the 
correctness of the report, confessed his guilt and tendered an unconditional apo- 
logy evidently in the hope that he would get away with it by merely tendering 
an apology. Finding that the tactics did not work with the High Court as he ex- 
pected the same to do, he now wants to change his tactics by asking for an 
enquiry which he had himself avoided by means of his admission and apology. 
This we are not prepared to permit him to do. We have carefully gone through 
the report of Mr. Sonavane and we find ourselves in entire agreement with the 
High Court when it says that that report makes an extremely sad reading. The 
conduct of the respondent in the criminal trial was, as pointed out by the High 
Court, entirely indefensible by any standard. It discloses a continuous and per- 
sistent attempt on the part of the respondent to be rude to and contemptuous 
of the Magistrate, to hold up the trial and to do everything in his power to 
bring the administration of justice into contempt. Such a conduct, in our 
Opinion, merits severe condemnation. 

The respondent has drawn our attention to the case of In re Thomas James 
Wallace? which was followed in In re An Advocate. We do not con- 
ceive that the Privy Council intended to lay down any fixed and rigid rule 
of law or did anything more than indicate the course which, in the circumstances 
of that case, it considered to be reasonable, satisfactory and convenient, and the 
Allahabad case simply followed the same. As has been held by a full bench 
of the Bombay High Court in The Advocate-General of Bombay v. Three Advo- 
cates (Q.8.): District Government Pleader, Colaba v. Two Advocates (A.S.)* 
the Indian Legislature by using the words ‘‘professional or other mis- 
conduct’’ in s. 10 of the Indian Bar Councils Act intended to confer on the 
Court disciplinary jurisdiction to take action in all cases of misconduct whether 
in a professional or other capacity leaving it to the discretion of Court to take 
action only in suitable cases. To the like effect is the decision of a Special Bench 
of the Calcutta High Court in In the matter of an Advocate.© The pleader 
concerned in the case of A Pleader, In re® was certainly not, by shouting slogans 


1 [1955]18.C.R. 490, 495. L. R. 1136, F.B. 
_ 2 [1866] L.R. 1 P. O. 283. 6 (1936) I.L. R. 63 Cal. 887. 
3 [1932] A.I. R. All. 492. 6 [1943] Mad. 459. 
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in Court, functioning as an advocate, nevertheless he was dealt with under s. 18 
(f) of the Legal Practitioners Act. Wallace’s case (supra) was not a decision on 
any statutory provision such as we have in the Legal Practitioners Act or the 
Bar Councils Act. 
_ For the reasons stated above and in view of the conduct of the advocate seen 
in the light of the surrounding circumstances we are clearly of opinion that 
the advocate should, by reason of his having indulged in conduct unworthy of a 
member of the honourable profession to which he belongs, be suspended from 
practice for some time. He is an advocate of this Court and according to a 
majority decision of this Court he is’ entitled , under the Supreme Court Advo-~ 
cates (Practice in High Courts) Act, to exercise his profession in all Courts 
throughout the Union of India. Any suspension for a period less than the 
period fixed by the Bombay High Court will obviously lead to serious anomaly 
and inconvenience. We accordingly direct that the advocate concerned be sus- 
pended from practice for a period co-terminous with the period of suspension 
fixed by theeBombay High Court, namely, up to October 13, 1956. 
Present: Mr. Justice Vivian Bose, Mr. Justice Venkatarama Ayyar and 
Mr. Justice Chandrasekhara Aiyar. 


JAYARAM VITHOBA v. THE STATE OF BOMBAY.* 


Criminal Procedure Code (Act V of 1898), Secs. 423(1)(b) and (d), 439(2)—Bombay Pre- 
vention of Gambling Act (Bom. IV of 1887), Secs. 4(a), 5—Accused convicted under 
ss. 4(a) and 5, but sentenced only for offence under s. 4(a)—High Court in revision 
setting aside conviction under s. 4 (a) but maintaining conviction under s. 5 and thd 

. sentence passed—Whether High Court has jurisdiction to pass such sentence 
—Whether any formalities to be complied with before action taken under s. 439 (2), 
Criminal Procedure Code. 


The accused was prosecuted under s. 5 of the Bombay Prevention of Gambling Act, 
1887, and he was also charged under s. 4(a) of the Act. The Magistrate found the 
accused guilty under s. 4(a) and sentenced him to three months’ rigorous imprison- 
ment. He also found him guilty under s. 5, but awarded no separate sentence under 
that section. The accused took the matter in revision to the High Court, which set 
aside the conviction-of the accused under s. 4(a) but confirmed that under s. 5, and 
awarded a sentence of three months’ rigorous imprisonment under that section. On 
the question whether as the High Court had set aside the accused’s conviction under 
s. 4(a), it should have set aside the sentence passed on him under that section, and 
whether the High Court had power under the Criminal Procedure Code, 1898, to 
impose a sentence under s. 5, when none such had been passed by the Magistrate:— 

Held, that the imposition of the sentence under s. 5 by the High Court cannot be 
justified under s. 423(1)(b) of the Criminal Procedure Code, and 

that as the award of the sentence was consequential on and incidental to the 
affrmance of the conviction under s. 5, the High Court, under s. 423(1)(d) of the 
Criminal Procedure Code was competent to pass the sentence. 

When a statute enacts provisions creating specific offences, in law these offences 
constitute distinct matters with distinct incidents. Under s. 233 of the Criminal Pro- 
cedure Code, they have to be separately charged, and under s. 367 of the Code, the 
judgment has to specify the offence of which and the law under which the accused 
is convicted. When there is a conviction for more offences than one, there are dis- 
tinct findings in respect of each of them, and when s. 423(1)(b) of the Code speaks 
of a finding being reversed or altered by the Court of appeal, it has reference to the 
finding in respect of e&ch of the offences. 


Ibrahim v. Emperor, disapproved. 
Supdt. and Remr. of Legal Affairs v. Hossein AW and Pradip Chaudhry v. Emperor; 
commented on. 


'* Dscided, Decmter 13, 1955. Oriminal L.R. 161. å 
Appeal No. 75 of 1954. i 2 [1938] A.I. R. Cal. 439. 


1 [1940] A.I.R. Bom. 129, s.c. 42 Bom. 3 [1946] ATR. Pat. 235. 
L. R.—33. i 
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The law does not prescribe that any particular formalities should be complied with, 
before action is taken under s. 439(2) of the Criminal Procedure Code. It only pro- 
vides that the accused should have an opportunity of showing cause against the con- 
viction and enhancement. 


The facts appear in the judgment. , ; r 


P. K. Chatterjee, for the appellants. 
N. S. Bindra, with P. G. Gokhale, for the respondent. 


VENKATARAMA ÅYYAR J. Appellant No. 1 was, at the relevant date, in 
possession of room No. 10 in House No. 334, Bazar Road, Bandra, Bombay. On 
information that this room was being used as a gaming house, Mr. Bhatt, Sub- 
Inspector of Police, raided it on September 19, 1952, and found the two appel- 
Jants and four others in possession of gaming instruments. All of them were 
prosecuted under s. 5 of the Bombay Prevention of Gambling Act (Bombay Act 
IV of 1887), hereinafter referred to as the Act, for being present Ħn a gaming 
house for the purposes of gaming, and appellant No. 1 was, in addition, charg- 
ed under s. 4(a) of the Act for keeping a gaming house. The Presidency Magis- 
trate who tried the case, found appellant No. 1 guilty under s. 4(a) of the Act, 
and sentenced him to three months’ rigorous imprisonment, He also found him 
guilty under s. 5 of the Act, but awarded no separate sentence under that section. 
Appellant No. 2 was found guilty under s. 5, and sentenced to three months’ 
rigorous imprisonment. The appellants took the matter in revision to the 
High Court, which set aside the conviction of appellant No. 1 under s. 4(a) but 
confirmed that under s. 5, and awarded a sentence of three months’ rigorous 
imprisonment under that section. As regards appellant No. 2, both the 
conviction and sentence were confirmed. Against this order, the present appeal 
by special leave has been preferred. _ 

Both the Courts below have concurrently found that the appellants were pre- 
sent in a gaming house for the purpose of gaming, and have thereby committed 
an offence punishable under s. 5 of the Act, and that finding is not under chal- 
lenge before us. The only contention that has been raised before us—and it 
arises only as regards appellant No. 1—is that as the High Court had set 
aside his conviction under s. 4(a) of the Act, it should have set aside the sen- 
tence passed on him under that section, and that it had no power under the Code 
of Criminal Procedure, to impose a sentence under s. 5, when none such had 
been passed by the Magistrate. This contention is based on the terms of s. 423. 
Under that section, when there is an appeal against a conviction, the Court has 
the power under sub-cl. (1)(b) either (1) to reverse the finding and sentence, 
and acquit or discharge the accused, or order his retrial, or (2) to alter the find- 
ing but maintain the sentence, or (3) to reduce the sentence with or without 
altering the finding, or (4) to alter the sentence with or without either reducing 
the sentence or altering the finding, but subject to s. 106(3), not so as to en- 
hance the same. It is urged that the present case does not fall within any of the 
four categories mentioned above as the conviction under s. 5 has been affirmed, 
and no question of reduction or alteration of sentence arises, as none had been 
imposed under that section by the Magistrate, and that accordingly the order 
of the High Court could not be justified under any of the provisions of the Code. 
It is further contended that the award of sentence under s. 5 amounted in the 
above circumstances to an enhancement, and was, in consequence, illegal, as no 
notice had been issued therefor, as required by law. 

In support of this contention, the decision in Ibrahim v. Emperor! is relied 
on. In that case, as in the present, the accused was convicted both under s. 4(a) 
and s. 5 of the Act, but a sentence was passed under s. 4(a@) and none under 
s. 5. On appeal, the learned Judges set aside the conviction under s. 4(@), and 
on the question of sentence, observed that the Magistrate was wrong in not having 
Imposed a separate sentence under s. 5, and continued (p. 130): 


1 [1940] A.I.R. Bom. 129. 
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“...He ought to have imposed a sentence under each section; but as he has not im- 
posed a sentence under s. 5, we cannot impose one ourselves, for that would be enhancing 
the sentence.” 

These observations undoubtedly support appellant No, 1. 

A different view, however, was taken in two other decisions, which may now 
be noticed. In Supdt. & Remr. of Legal Affairs v. Hossein Ali,’ the 
accused had been convicted by the Magistrate both under s. 363 and 
s. 498 of the Indian Penal Code, and sentenced to imprisonment under s. 363, 
no separate sentence having been awarded under s. 498. On appeal, the Ses- 
sions Judge set aside the conviction under s. 363, but held the accused guilty 
under s. 498. On a reference as to whether the Sessions Judge could pass any 
sentence under s. 498, it was held by the High Court that he could, under s. 
423(1)(b) of the Code of Criminal Procedure, as there was an alteration of the 
conviction under ss. 363 and 498 to one under s. 498. This view proceeds, in our 
opinion, on a misconception of the true meaning of the words ‘‘alter the finding”? 
in s. 423(2) (b9 of the Code of Criminal Procedure. When a statute enacts provi- 
sions creating specific offences, in law these offences constitute distinct matters 
with distinct incidents. Under s. 233 of the Code of Criminal Procedure, they 
‘have to be separately charged, and under s. 367, the judgment has to specify 
the offence of which and the law under which the accused is convicted. When 
there is a conviction for more offences than one, there are distinct findings in res- 
pect of each of them, and when s. 423(1)(b) speaks of a finding being reversed 
or altered by the Court of appeal, it has reference to the finding in respect of each 
of the offences. When, therefore, the High.Court set aside the conviction under 
s. 4(a@) and affirmed that under s. 5, there are two distinct findings one of 
reversal and another of affirmance, and there is no question of alteration. 

The decision in Supdt. & Remr. of Legal Affairs v. Hossein Ali was 
followed in Pradip Chaudhry v. Emperor.2 There, the Sessions Judge 
convicted the accused under ss. 324 and 148 of the Indian Penal Code 
and sentenced them to imprisonment under s. 324, but no sentence was imposed 
on them under s. 148. On appeal, the High Court set aside the conviction under 
s. 324, and confirmed that under s. 148. Dealing with the contention of the ac- 
cused that the Court had no power under s. 423(1)(b) of the Code of Criminal 
Procedure to award a sentence under s. 148, the learned Judges observed that 
they had ‘‘ample power to transpose the sentence, so long as the transposition 
does not amount to enhancement’’. We are unable to support the reasoning in 
this decision either, There is nothing about transposition of sentence under 
s. 423(1)(b). It only provides for altering the finding and maintaining the 
sentence, and that can apply only to cases where the finding of guilt under one 
section is altered to a finding of guilt under another. The section makes a 
clear distinction between a reversal of a finding and its alteration, and provides 
that when there is a reversal, the order to be passed is one of acquittal, discharge 
or retrial, whereas when there is an alteration, the order to be passed is one of 
maintaining, reducing or altering the sentence. But here, the order passed by 
the High Court is not one of alteration of any finding. It is, as already stated, 
a reversal of the finding under s. 4(a@) and a confirmation of the conviction under 
s. 5. We are, therefore, of opinion that on the language of the section, the im- 
position of a sentence under s. 5 by the High Court cannot be justified. 

The question still remains whether apart from s. 423(1) (6b), the High Court 
has the power to impose the sentence which it has. When a person is tried for 
an offence and convicted, it is the duty of the Court to impose on him such sen- 
tence, as is prescribed thefefor. The law does not envisage a person being con- 
victed for an offence without a sentence being imposed therefor. "When the 
trial Magistrate convicted appellant No. 1 under s. 5, it was plainly his duty 
to have imposed a sentence. Having imposed a sentence under s. 4{a), he 
obviously considered that there was no need to impose a like sentence under s. 5 
and to direct that both the sentences should run concurrently. But, in strict- 


1 [1938] A.I-R. Cal. 439. 2 [1946] A.I. R. Pat. 235. 
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ness, such an order was the proper one to be passed. The appellants then took 
the matter in revision to the High Court, and contended that their conviction 
under s. 5 was bad. The High Court went into the question on the merits, and 
found them guilty under that section. It was the duty of the High Coùrt to 
Impose a sentence under s. 5, and that is precisely what it has done. The power 
to pass a sentence under those circumstances is derived from the law which 
enacts that on conviction a sentence shall be imposed on the accused, and that is 
a power which can and ought to be exercised by all the Courts which, having 
jurisdiction to decide whether the accused is guilty or not, find that he is. We 
are of opinion that this power is preserved to the appellate Court expressly by 
s. 423(1) (d), which enacts that it can ‘‘make any amendment or any consequen- 
tial or incidental order that may be just or proper.’’ When a conviction is 
affirmed in appeal but no sentence had been awarded by the trial Magistrate, 
the award of a sentence is consequential on and incidental to the affirmance of 
the conviction, and it is a just and proper order to be passed under the law. We 
are unable to agree with the view expressed in Ibrahim v. Emperor that such 
an order would be an enhancement of the sentence. Before a sentence can be 
said to be enhanced, there must be one which could be enhanced, and when no 
sentence was imposed on a conviction by the trial Magistrate and one is for the 
first time awarded in appeal, it cannot correctly be said to be an enhancement. 
We are accordingly of opinion that it was within the competence of the High 
. Court to have passed the sentence which it had. 

There is another ground on which the order of the lower Court can be sus- 
tained. Against the conyiction of the appellants by the Presidency Magistrate, 
no appeal lay, and accordingly the appellants preferred a revision to the High 
Court. Under s. 489(1) of the Code of Criminal Procedure, the High Court in 
hearing a revision can exercise the powers of a Court of appeal under s. 423, and 
may enhance the sentence. Under s. 439(2), an order of enhancement could not 
be passed, unless the accused had an opportunity of being heard in his defence, 
and under s. 4389(6), the accused is also entitled, when proceedings are taken 
under s. 439(2), to show cause against his conviction. The substance of the 
matter is that when proceedings are taken against the accused for enhancement 
of sentence under s. 439(2), he has a right to be heard both on the question of 
the propriety of the conviction and of the sentence to be imposed on him if he 
is convicted. In the present case, appellant No. 1 had an opportunity of 
presenting his case in respect of both these matters, and, in fact, he availed him- 
self of the same. He himself raised in his revision the question of his guilt 
under s. 5, and the High Court on a consideration of all the evidence affirmed 
his conviction. On the question of sentence, s. 5 enacts that when a person is 
found guilty under that section, the punishment shall not be less than three 
months’ imprisonment and Rs. 200 fine, if he had been convicted for the same 
offence previously. Appellant No. 1 had a previous conviction, and the sen- 
tence of imprisonment is the minimum which could be passed against him under 
s. 5. With reference to this aspect of the matter, the High Court observes: 

‘In view of the fact that the first accused admits one previous conviction under s. 5 
of the Act, the sentence of three months’ rigorous imprisonment passed upon him by the 
learned Presidency Magistrate is justified.” 


Now, the question is whether, in the circumstances, the order of the High Court 
could be held to be bad for want of notice under s. 439(2). The law does not 
prescribe that any particular formalities should be complied with, before action 
is taken under that section. It only provides that the accused should have an 
opportunity of showing cause against the conviction ‘ind enhancement, and as 
appellant No. 1 was heard on both these questions, the requirements of the sec- 
tion were satisfied. The order of the High Court eould accordingly be maintain- 
ed under s. 439, even if it were to be regarded as an enhancement of the sen- 
tence. In any event, no prejudice has resulted to appellant No. 1 by reason of 
the absence of a formal notice under s. 439(2). 
Tn the result, the appeal is dismissed. 
Appeal dismissed. 
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Present: Mr. Justice Sudhi Ranjan Das, Mr. Justice N. H. Bhagwatt 
and Mr. Justice Syed Jafer Imam. 


JUGALKISHORE SARAF v. RAW COTTON CO., LTD.* 


Civil Procedure Code (Act V of 1908), O. XXI, r. 16, O. XXI, r. 11(2)(j), Sec. 146—Transfer 
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No. 


1 


2 

3 

4 

5 

6 

7 

8 
9 

10 
11 


of Property Act (IV of 1882), Secs. 3, 130, 132—Agreement to transfer decree that may 
be passed in future—Such equitable transfer whether relates back to agreement— 
Whether transferee of decree a transferee of decree by assignment in writing within 
O. XXI, r. 16 of Code—Person claiming to be entitled to benefit of decree under decree- 
holder, but not a transferee of decree by assignment in writing or by operation of 
law, whether can apply for execution of decree under s. 146 of Code—Transfer of 
property by operation of law—Transfer of actionable claim, consequences of. 


Order XXI, r. 16, of the Civil Procedure Code, 1908, by the first alternative, contem- 
plates the actual transfer of the decree by an assignment in writing executed after 
the decree is passed,and that while a transfer of or an agreement to transfer a decree 
that may be passed in future may, in equity, entitle the intending transferee to claim 
the benefigial interest in the decree after it is passed, such equitable transfer does 
not relate back to the prior agreement and does not render the transferee a transferee 
of the decree by an assignment in writing within the meaning of O. XXI, r. 16, of the 
Code. 

Performing Right Society, Ld. v. London Theatre of Varieties Ld? Bhandari v. 
Ramachandra,’ Dost Muhammad v. Altaf Husain Khan; Mathurapore Zamindary Co., 
Ltd. v. Bhasaram Mandal’ Pandu v. Savla and Generam Kapurchand Marwadi v. 
Hanmantram Surajmal, agreed with. 

Purmananddas Jiwandas v. Vallabdas Wallji,7 Ananda Mohon Roy v. Promotha Nath 
Ganguli,” Modi Chimanlal v. Shaikh Gulamnabi’ Holroyd v. Marshal! Collyer v. 
Isaacs," Peer Mahomed Rowthen v. Ambalam = Thakuri Gope v. Mokhtar Ahmad,” 
Abdul Kader v. Daw Yin,“ Prabashinee Debi v. Rasiklal Baner” and Purna Chandra 
Bhowmik v. Barna Kumari Debi,” referred to. 

There is nothing in O. XXI, r. 16, of the Civil Procedure Code, 1908, which, expressly 
or by necessary implication, precludes a person, who claims to be entitled to the 
benefit of a decree under a decree-holder but does not answer to the description of 
being the transferee of that decree by assignment in writing or by operation of law, 
from making an application for execution of the decree under s. 146 of the Code which 
the person from whom he claims could have made. 

Held by Das J. ‘If by reason of any provision of law, statutory or otherwise, inte- 
rest in property passes from one person to another, there is a transfer of the property 
by operation of law. Transfers by operation of law should not be regarded as con- 
fined to the three cases of death, devolution or succession referred to by the Privy 
Council in Abedoonissa Khatoon v. Ameeroonissa Khatoon 

. Sailendra Kumar Ray v. Praphulla Kumar Ray,” Dinendronath Sannyal v. Ram- 
coomar Ghose,” Purmananddas Jiwandas v. Vallabdas Wallji,” Ananda Mohan Roy v. 
Promotha Nath Ganguli,’ Modi Chimanlal v. Shaikh Ghulam Nabi," Abdul Kader v. 
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Diw Yin! Mahadeo Baburoo v. Anandrao Shankarrao,’ Periakatha Nadar v. Mahalin- 
gam, Asundi v. Virappa' and Maya Debi v. Rajlakshmi Debi, referred to. 


The facts appear in the judgment. 


R. Subramania Iyer and K. R. Choudhry, for the appellant. 
H. J. Umrigar, J. B. Dadachanji and Rajinder Narain, for the respondent. 


Das J. The facts leading up to this appeal are few and simple. Two per- 
sons named Mahomedali Habib and Sakerkhanoo Mahomedali Habib used to 
carry on business as merchants and pucca adatias in bullion and cotton at Bom- 
bay under the name and style of Habib and Sons. In 1948 that firm instituted 
a suit in the Bombay City Civil Court, being Summary Suit No. 233 of 1948, 
against the present appellant Jugalkishore Saraf, a Hindu inhabitant carrying 
on business at Bombay, for the recovery of Rs. 7,118-7-0 with interest at 6 per 
cent. per annum said to be due by him to the firm in respect of certain transac- 
tions in gold and silver effected by the firm as pucca adatias, On February 7, 
1949, when that summary suit was still pending a document was ex®cuted where- 
by it was agreed that the two partners would transfer and Messrs Raw Cotton 
Company, Limited, (hereinafter called the respondent company) would accept 
the transfer of, inter alia, all book and other debts due to them in connection 
with their business in Bombay and full benefit of all securities for the debts 
and all other property to which they were entitled in connection with the said 
business. The respondent company did not take steps under O. XXII, r. 10, of 
the Code of Civil Procedure to get themselves substituted as plaintiffs in the 
place and stead of Habib and Sons, the plaintiffs on record, but allowed the suit 
to be continued in the name of the original plaintiffs. Evidently, the two partners 
migrated from India to Pakistan and their properties vested in the Custodian of 
Evacuee Property. On December 15, 1949, a decree was passed in the summary 
suit for the sum of Rs. 8,018-7-0 for the debt and interest and the sum of Rs. 410 
for costs of the suit, aggregating to Rs. 8,428-7-0 and for further interest at 
4 per cent. per annum from the date of the decree until payment. Habib and 
Sons being the plaintiffs on record the decree was passed in their favour. 

On December 11, 1950, the Custodian of Evacuee Property, Bombay, informed 
the respondent company that by an order made on August 2, 1950, the Additional 
Custodian of Evacuee Property had confirmed ‘‘the transaction of transfer’’ of 
the business of Habib and Sons to the respondent company. 

On or about April 25, 1951, the respondent company presented before the 
Bombay City Civil Court a tabular statement purporting to be an application 
for execution under O. XXI, r. 11,‘of the Code of Civil Procedure. In the last 
column of the tabular statement, under the heading ‘‘The mode in which the 
assistance of the Court is required’’, the respondent company prayed that the 
Court ‘‘be pleased to declare the Applicants the assignees of the decree as the 
decretal debt along with other debts had been transferred by the plaintiffs to the 
Applicants by a deed of assignment dated the 7th February 1949 which was 
confirmed by the Custodian of Evacuee Property, Bombay, and order them to 
be substituted for the plaintiffs.’’ There was, in that column, no specification 
of any of the modes in which the assistance of the Court might be required as 
indicated in cl. (j) of O. XXI, r. 11, of the Code. On May 10, 1951, the Bombay 
City Civil Court issued a notice under O. XXI, r. 16, of the Code to Habib and 
Sons, who were the decree-holders on record, and Jugalkishore Saraf, who was 
the defendant judgment-debtor, requiring them to show cause why the decree 
passed in the suit on December 15, 1949, in favour of the plaintiffs and by 
them transferred to the respondent company, should no? be executed by the said 
transferees against the said defendant judgment-debtor. The defendant judg- 
ment-debtor showed cause by filing an affidavit affirmed by him on June 15, 1951. 


1930} A.LR. Rang. 308. 4 [1939] Bom. 271, 8.0. 41 Bom. L.R. 371, 
$1933) L.L.R. 57. Bom. 613. 8.0. [1939] A.I.R. Bom, 221. 
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3 [1936] A.I.R. Mad. 543, 5 [1950] A.LR. Cal. 1. 
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Amongst other things, he denied that the document in question had been exe- 
cuted or that the document transferred the decree to the respondent company. 

The matter was tried on evidence and the execution of the document was 
proved by the evidence of an attesting witness which has been accepted by the 
executing Court. The executing Court, however, rejected the second contention 
and made the notice absolute with costs and gave leave to the respondent com- 
pany to execute the decree against the Judgment-debtor. The judgment-debtor 
filed an appeal before the High Court. The appeal was heard by Dixit J. 
Before him the execution of the document was not challenged and nothing fur- 
ther need be said about that. The only substantial question raised was whether 
the respondent company were the transferees of the decree within the meaning 
of O. XXI, r. 16. The learned Judge answered the question in the affirmative on 
the authority of the decisions of the Bombay High Court in Purmananddas 
Jiwandas v. Vallabdas Wallji! and in Modi Chimanlal v. Sheikh Gulamnnabi2 
and affirming the order of the executing Court dismissed the appeal. The judg- 
ment-debtor preferred a Letters Patent appeal before the High Court which was 
dismissed by Chagla C.J. and Shah J., following the two earlier decisions 
mentioned above. They, however, granted, ugder art. 183(1)(c) of the Consti- 
tution, a certificate of fitness for appeal to this Court. The principal question 
urged before us is as to whether the respondent company can claim to be the 
transferrees of the decree within the meaning of O. XXI, r. 16, of the Code of 
Civil Procedure. 

Order XXI, r. 16, of the Code of Civil Procedure, omitting the local amend- 
ments which are not material for our present purpose, provides :— 

“16. Where a decree or, if a decree has been passed jointly in favour of two or more 
persons, the interest of any decree-holder in the decree is transferred by assignment in 
writing or by operation of law, the transferee may apply for execution of the decree to 
the Court which passed it; and the decree may be executed in the same manner and sub- 
ject to the same conditions as if the application were made by such decree-holder: 

Provided that, where the decree or such interest as aforesaid, has been transferred by 
assignment, notice of such application shall be given to the transferor and the judgment- 
debtor, and the decree shall not be executed until the Court has heard their objections 
(if any) to its execution: 

Provided also that, where a decree for the payment of money against two or more 
persons has been transferred to one of them, it shall not be executed against the others.” 


The first thing that strikes the reader is the sequence of events contemplated 
by this rule. It postulates, first, that a decree has been passed and, secondly, 
that that decree has been transferred (i) by assignment in writing or (ii) by 
operation of law. The cardinal rule of construction of statutes is to read the 
statute literally, that is by giving to the words used by the Legislature their 
ordinary, natural and grammatical meaning. If, however, such a reading leads 
to absurdity and the words are susceptible of another meaning, the Court may 
adopt the same. But if no such alternative construction is possible, the Court 
must adopt the ordinary rule of literal interpretation. In the present 
case a literal construction of the rule leads to no apparent absurdity and, there- 
fore, there can be no compelling reason for departing from that golden rule of 
construction. It is quite plain that if O. XXI, r. 16, is thus construed, the 
respondent company cannot possibly contend that the decree now sought to 
be executed by them was, after its passing, transferred to them by an assign- 
ment in writing within the meaning of that rule, for the document in question 
was executed on February 7, 1949, but the decree was passed subsequently on 
December 15, 1949. Whether they can claim to have become the transferees 
of the decree after it Was passed by operation of law within the meaning of 
this rule or to have otherwise become entitled to the benefit of it is a different 
matter which will be considered later on. For the moment it is enough to say 
that there had been no transfer of the decree to the respondent company by 


1 (1887) I.L.R. 11 Bom. 506. 8.0. [1946] A.I.R. Bom. 272, : 
2 {1946] Bom. 276, 8.0. 48 Bom. L.R. 16, 
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any assignment in writing executed after the decree was passed, as contem 
plated and required by O. XXI, r. 16. Indeed, Dixit J., eonceded— 


“If the language of O. XXI, rule 16, is strictly construed, it seems to me that the Res- 
pondents have no case.” 


And so did Chagla C.J., when he said— 


“,..and it is perfectly clear that if one were to construe r. 16 strictly there is no 
assignment of the decree in favour of the first respondent.” 


The learned Chief Justice, like Dixit J., however, departed from the rule 
of strict or literal construction as they felt pressed by the fact that the Bombay 
High Court had consistently taken the view that there might be an equitable 
assignment of a decree which would constitute the assignee an assignee for the 
purpose of r. 16 and that what the Court must consider is not merely a legal 
assignment but also an assigment which operates in equity, The equitable 
principle relied upon by the Bombay High Court is what had been enunciated 
by Lord Westbury in Holroyd v. Marshall’ in the following words (p. 210): 


“_..It is quite true that a deed which professes to convey property which is not in 
existence at the time is as a conveyarfce void at law, simply because there is nothing to 
convey. So in equity a contract which engages to transfer property, which is not in 
existence, cannot operate as an immediate alienation merely because there is nothing 
to transfer. g ; 

But if a vendor or mortgagor agrees to sell or mortgage property, real or personal, 
of which he is not possessed at the time, and he receives the consideration for the contract, 
and afterwards becomes possessed of property answering the description in the contract, 
there is no doubt that a Court of Equity would compel him to perform the contract, and 
that the contract would, in equity, transfer the beneficial interest to the mortgagee or pur- 
chaser immediately on the property being acquired. This, of course, assumes that the sup- 
posed contract is one of that class of which a Court of Equity would decree the specific 
performance.” 


The same principle was thus reaffirmed by Jessel M. R., in. Collyer v. Isaacs :? 


“,..A man can contract to assign property which is to come into existence in the future, 
and when it has come into existence, equity, treating as done that which ought to be done, 
fastens upon that property, and the contract to assign’ thus becomes a complete assign- 
ment.” r g . 


Applying the above principles to the ‘facts of the instant case the High .Court 
came to the conclusion that the document of February 7, 1949, on a-proper 
reading of it, constituted an assignment of the decree. The reasoning, shortly 
put, is: that on a true construction the document in question amounted to a 
transfer of the decree that was expected to be passed in the’ pending suit, that 
as the decree was not in existence at the date of the document it operated as 
an agreement to transfer the decree when it would be passed, that such an 
agreement could be enforced by a suit for specific performance as indicated by 
the Privy Council in Raja Sahib Perhlad Sein v. Baboo Budhoo Sing,? that as 
soon as a decree was passed, equity, treating as done what ought to be done, fasten- 
ed upon the decree and the agreement for transfer became the transfer of the 
decree and the transferee became a transferee of the decree within the meaning of 
©. XXI, r. 16. It is to be noted that to attract the application of this equitable 
prineiple there must be an agreement to transfer the decree to be passed in future. 
As soon as the decree is passed, equity fastens upon it and, by treating as done 
what ought to be done, that is by assuming that the transferor has executed a deed 
transferring the decree to the transferee as in all conscience he should do, equity 
regards the transferee as the beneficial owner of the after-acquired decree. The 
equitable principle we are considering only implements or effectuates the agree- 


- 
- 


ment of the partiés. This equity does not, however, take ‘upon itself the: task 
‘of making any new agreement for the parties either by filling up the lacuna or 


1 (1861) 10 H.L.C. 191; at pp. 210-211. 3 (1881) 12 M.I.A. 275,.s.c. 2 B.L.R. 11. 
2 (1881) 19 Ch. D. 342, 351. ae 
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gap in their agreement or otherwise. If, therefore, there is no agreement bet- 
ween the parties to transfer the future decree, the equitable principle referred 
to above cannot come into play at all. In order, therefore, to test the pro- 
priety of the application of this equitable principle to the facts of the present 
case we have to enquire whether there was here any agreement between the 
parties to transfer, the decree to be passed in the then pending suit. This neces- 
sarily leads us to scrutinise the terms of the document in question and ascer- 
tain its true meaning and import. 

No point has been taken before us that the document of February 7, 1949, 
is only an executory agreement and not a deed of transfer. Indeed, the argu- 
ment has proceeded before us, as before the Court below, that the document 
in question is a completed deed of transfer. This relieves us of the task of 
closely examining the form of the document. For our present purpose we have, 
therefore, only to consider what properties were covered by the document. 
The High Court has held that the decree to be passed was also included in this 
document. The reasoning appears to be this: Clause I of the document com- 
prised six several items of properties. Each of these items referred to ‘‘the said 
Indian business.” The Fourth item was ‘‘All the book and other debts due to 
the vendors in connection with the said Indian business and the full benefits of 
all securities for the debts’’ and the last and residuary item was ‘‘All other 
property to which the vendors are entitled in connection with the said Indian 
business’, QOne.of the book debts was the subject-matter of the pending suit. 
The decree that the plaintiff would obtain in that suit would, therefore, be pro- 
perty or right ‘‘in connection with the said Indian business’’. Therefore, as 
they were transferring all property in connection with their business, they must 
have intended to transfer the future decree also. Therefore, it must be re- 
garded as covered by the document. I am unable to accept this line of 
reasoning. It cannot be overlooked that there was no mention in that docu- 
ment of any suit or decree to be passed in that suit as one would have expected 
if the parties really intended to transfer the future decree also. In this con- 
nection it is significant that the residuary item covered ‘‘All properties to 
which the vendors are entitled’’ and not all properties to which they might in 
future become entitled. Reference may also be made to the provisions of the 
Transfer of Property Act. Under s. 8 of that Act the transfer of property passes 
to the transferee all the interest which the transferor is then capable of passing 
in the property and in the legal incidents thereof, and if the property trans- 
ferred is a debt or actionable claim, also the securities therefor. It is urged 
that as the respondent company thus became entitled, by virtue of this document 
read in the light of s. 8, to all the rights and remedies including the right to 
prosecute the pending suit and to obtain a decree, the decree that was eventually 
passed automatically and immediately upon its passing must be taken as having 
been transferred by this very document. This argument appears to me to 
really amount to a begging of the question. The transfer of the debt passed 
all the interest which the transferors were then capable of passing in the debt 
and in the legal incidents thereof. . There was then no decree in existence and, 
therefore, the transferors could not then pass any interest in the non-existing 
decree. Therefore, s. 8 of the Transfer of Property Act does not assist the 
respondent company. Upon the assignment of the debt the respondent com- 
pany undoubtedly became entitled to get themselves substituted under O. XXII, 
r. 10, as plaintiffs in the. pending suit, but they did not choose to do so and 
allowed the transferors to continue the suit and a decree to be passed in their 
favour. The true position, therefore, is that at the date of the transfer of the 
debt to the responden company the transferors could not transfer the decree, 
because the decree did not exist. On a true construction of the document the 
transferors agreed only to transfer, besides the five items of specified properties, 
‘All other properties to which the vendors are entitled’, that is to say,. all 
properties to which at the date of the document they were entitled. Af the 
date of the document they had the right to proceed with. the suit and to get 
such relief as the Court by its decree might award, but no decree had yet been 
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passed in that suit and, therefore, property to which they were then entitled 
could not include any decree that might in future be passed. It is significant 
that there was, in the document, no provision purporting in terms to transfer 
any future decree. Section 8 of the Transfer of Property Act does not operate 
to pass any future property, for that section passes all interest which the trans- 
feror can then, i.e. at the date of the transfer, pass. There was thus no agree- 
ment for transfer and much less a transfer of a future decree by this document. 
All that was done by the transferors by that document was to transfer only 
the properties mentioned in clause 1 together with all legal meidents and 
remedies. The properties so transferred included book debts. A book debt 
which was made the subject-matter of the pending suit did not, for that reason, 
cease to be a book debt and, therefore, it was also transferred, but no decree to 
be passed in respect of that book debt was in terms transferred. In such a 
situation there was no room or scope for the application of the equitable prin- 
ciple at all. The transfer in writing of a property which is the subject-matter 
of a suit without in terms transferring the decree passed or to be passed in the 
suit in relation to that property does not entitle the transferee tg apply for 
execution of the decree as a transferee of the decree by an assignment in writing 
within the meaning of O. XXI, r. 16. See Hansraj Pal v. Mukhrap Kunwar 
and Vithal v. Mahadev.2 In my judgment the decree was not transferred 
or agreed to be transferred to the respondent company by the document under 
consideration and the latter cannot claim to be transferees of the decree by an 
assignment in writing as contemplated by O. XXI, r. 16. 

The matter, however, has been argued before us at length on the footing 
that the decree had been transferred or agreed to be transferred by this docu- 
ment and, therefore, the equitable principle came into play, and that as soon as 
the decree was passed the respondent company became the transferees of the 
decree by assignment in writing within the meaning of O. XXI, r. 16. As con- 
siderable legal learning has been brought to bear on the question of the appli- 
cation of the equitable principle and its effect on the prior written agreement 
and as the different decisions of the High Courts are not easily reconcilable, 
I consider it right to record my views on that question. 

I shall, then, assume, for the purposes of this part of the argument, that 
the document of February 7, 1949, was a completed deed of transfer cover- 
ing the decree to be passed in future in the then pending suit. Under the 
Transfer of Property Act there can be no transfer of property which is not in 
existence at the date of the transfer. Therefore, the purported transfer of the 
decree that might be passed in future could only operate as a contract to trans- 
fer the decree to be performed in future, i. after the passing of the decree. 
The question then arises: What is the effect of the operation of the equitable 
principle on the decree as and when it is passed? Where there is a contract 
for the transfer of property which is not in existence at the date of the contract, 
the intending transferee may, when the property comes into existence, enforce 
the contract by specific performance, provided the contract is of the kind 
which is specifically enforceable in equity. It is only when the transferor 
voluntarily executes a deed of transfer as in all conscience he should do or is 
compelled to do so by a decree for specific performance that the legal title of 
the transferor in that property passes from him to the transferee. This transfer 
of title is brought about not by the prior agreement for transfer but by the 
subsequent deed of transfer. This process obviously involves delay, trouble 
and expenses. To obviate these difficulties equity steps in again to short circuit 
the process. Treating as done what ought to be done, that is to say, assuming 
that the intending transferor has executed a deed of tragsfer in favour of the 
intending transferee immediately after the property came into existence, equity 
fastens upon the after-acquired property and treats the beneficial interest there- 
in as transferred to the intending transferee. The question for consideration 
is: Is this transfer brought about by the earlier document whereby the property 

l CON LL.R. 30 All. 28, 8.0, 27 A. 2 (1924) 26 Bom. L.R. 333; [1924] A.I.R. 
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to be acquired in future was transferred or agreed to be transferred? In other 
words, can it be said, in such a situation, that the after-acquired property had 
been transferred, proprio vigore, by the earlier document? Does that docu- 
ment operate as an assignment in writing within the meaning of O. XXI, r. 16? 
Learned counsel for the respondent company contends that the answer to these 
questions must be in the affirmative. He relies on several cases to which re- 
ference may now be made. 

In Purmananddas Jivandas v. Vallabdas Wallji (supra) the facts were 
these. In May 1859 one R died leaving his properties to executors in trust for 
the appellant. In August 1868 the executors filed a suit on the Original Side 
of the Bombay High Court against Luckmidas Khimji for recovery of money 
Jent to him as manager of Mahajan Wadi. During the pendency of the suit, 
the executors on May 11, 1870, assigned in very wide and general terms all the 
properties of the testator to the appellant including ‘‘all movable property, 
debts, claims and things in action whatsoever vested in them as such executors”. 
The appellant was not brought on the record but the suit proceeded in the name 
of the exequtors. On January 23, 1873, a decree was passed for the plaintiffs 
on record, i.e. the executors, for Rs. 31,272-13-5 which was made a first charge 
on the Wadi properties. The appellant thereupon applied for execution of 
the decree under s. 232 of the Code of 1882 (corresponding to our O. XXI, r. 16), 
as transferee of the decree. The Chamber Judge dismissed the application. 
On appeal Sargent C.J., and Bayley J., held that the appellant was competent 
to maintain the application. After pointing out that the assignment was in 
the most general terms, Sargent C. J., observed (p. 511): 


“,..and the effect of this assignment was, in equity, to vest in Purmananddas the 
whole interest in the decree which was afterwards obtained. But it has been sug- 
gested that Purmananddas is not a transferee of the decree under section 232 of the Civil 
Procedure Code, because the decree has not been transferred to him ‘by assignment in 
writing or by operation of law;’ and that, therefore, he is not entitled to apply for execu- 
tion. There is no doubt that, in a Court of equity, in England the decree would be regard- 
ed as assigned to Purmananddas, and he would be allowed to proceed in execution in the 
name of the assignors. Here there is no distinction between ‘law’ and ‘equity’, and by 
the expression ‘by operation of law’ must be understood the operation of law as administer- 
ed in these Courts. We think under the circumstances that we must hold that this decree 
‘has been transferred to Purmananddas ‘by operation of law’.” 


The last sentence in the above quotation, standing by itself, quite clearly indi- 
cates that the learned Chief Justice was of the view that as the benefit of the 
decree became available to the appellant by operation of the equitable principle 
it had to be held that the decree had been transferred to the appellant ‘‘by 
operation of law’’ rather than by an assignment in writing, and that is how it 
was understood by the reporter who framed the head-note. The learned Chief 
Justice, however, immediately after that last sentence added :— 

“In the present case the decree has been transferred by an assignment in writing as 
constructed in these Courts.” 


This sentence prima facie appears to be somewhat inconsistent with the sentence 
immediately preceding and it has given rise to a good deal of comments in later 
eases. The learned Chief Justice has not referred to any case in which the 
Bombay High Court had adopted such a construction. 

The case of Ananda Mohan Roy v. Promotha Nath Gangult’ follows 
the decision of the Bombay High Court in Purmananddas Jivandas v. Vallabdas 
Wally (supra). It should be noted, however, that in this Calcutta case the 
decree was obtained arfd the transfer was made on the same day and it was held 
that though there was no assignment of the decree in so many words the pro- 
perty with all arrears of rent having been assigned to the mortgagee simul- 
taneously with the passing of the decree the assignment passed the decree also. 

The case of Chimanlal Hargovinddas v. Ghulamnabi (supra) has been 


1 (1920) 25 C.W.N. 863, s.o. [1921] A.LLR. Cal. 74. 
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strongly relied upon. In that case a shop was held by A and B as tenants-in- 
common. In May 1936 A agreed to sell his half share to C. As per arrang- 
ment A filed a partition suit on January 16, 1987, to recover his share. The 
disputes in the suit were referred to arbitration by order of Court and even- 
tually the umpire made his award on January 16, 1939, declaring that A was 
entitied to a half share. A then, on March 7, 1939, sold all his rights under 
the award (which was called a decree) to C by a registered deed. C did not 
apply for substitution of his name on the record of the suit. The Court passed 
a decree upon the award on September 1, 1939. On November 24, 1939, C 
applied for execution of the decree. It was held that C was entitled to execute 
the decree under O. XXI, r. 16, for what had been transferred to him was not 
merely A’s half share in the property but all his rights under the award includ- 
ing the right to take a decree. In this case, having regard to the terms of the 
previous agreement and the fact that the parties were treating the award as a 
decree the intention was quite clear that by the subsequent deed of sale both 
the award and the decree upon it had been transferred. It was quite clearly 
recognised by the full bench that if the sale deed transferred ony A’s half 
share in the property or only his right to take a decree, C could not apply under 
0O. XXI, r. 16. ‘i vom dra 

Reading the three cases relied on by learned counsel for the respondent 
company it seems fo me that they proceeded on the footing that the equitable 
title related back to the earlier agreement in writing and converted the agree- 
ment to transfer the future decree into an assignment in writing of that decree 
as soon as it was passed. Some support is sought to be derived by learned 
counsel for this doctrine of relation back from the above quoted observations 
of Lord Westbury in Holroyd v. Marshall (supra) ‘‘that the contract would, 
in equity, transfer the beneficial interest’’ and of Jessel, M.R., in Collyer v. 
Isaacs (supra) that ‘‘the contract to assign thus becomes a complete assign- 
ment’’. I find considerable difficulty in accepting this argument as sound. In 
the first place the Lord Chancellor and the Master of the Rolls were not con- 
cerned with the question of relation back in the form in which it hag arisen 
before us. In the next place it must not be overlooked that the equitable prin- 
ciple herein alluded to is not a rule of construction of documents but is a 
substantive rule which confers the benefit of the after-acquired property on 
the person to whom the trausferor had, by his agreement, promised to transfer 
the same. ‘Thus, by treating as done that which ought to be done, equity fastens 
upon the after-acquired property and brings about a transfer of it. The 
implication of this principle, to my mind, is clearly that the agreement, by 
itself and proprio vigore, does not transfer the property when it is subsequently 
acquired but that instead of putting the. intending transferee to the trouble 
and expense of going to Court for getting a decree for specifie performance 
directing the promisor to execute a deed of transfer which when executed will 
transfer the after-acquired property, equity intervenes and places the parties 
in a position relative to each other in which by the prior agreement they were 
intended to be placed as if a, deed of transfer had been made. As I apprehend 
the position, it is by the operation of equity on the subsequent event, namely, 
the actual acquisition of the property on its coming into existence that the bene- 
ficial interest therein is transferred to. the promisee. This transfer, to my 
mind, is brought about- by operation of equity which is something de hors the 
prior agreement. It is true that that agreement makes the application of the 
equitable principle possible or I may even say that it sets the equity in motion, 
but, nevertheless, it is equity alone which denudes the transferor of his interest 
in the after-acquired property and passes it to the intending transferee. That 
being the true position, as I think it is, the after-acquired property cannot, 
logically and on principle, be said to have been transferred to the intending 
transferee by the agreement in writing. I do not see on what principle this 
transfer can be said to relate back to the previous agreement. I am fortified 
in my view by the observations of Lord Cave in the case of Performing Right 
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Society, Ld. v. London Theatre of Varieties, Ld.’ In that case, in 1916 a firm of 
music publishers, being members of the plaintiff society, assigned by an inden- 
ture of assignment to the society the performing right of every song, the right 
of performance of which they then possessed or should thereafter acquire, to 
be held by the society for the period of the assignor’s membership. Subse- 
quently, a certain song was written, and the copyright in it, together with the 
right of performance, was assigned by the author to the said firm, but there 
was no fresh assignment in writing by the firm to the plaintiff society such as 
was required by s. 5(2) of the Copyright Act, 1911. The defendants, who 
were music hall proprietors, permitted this song to be publicly sung in their 
music hall without the consent of the plaintiff society. The plaintiff society 
then sued the defendants for infringement of thelr performing rights and 
claimed a perpetual injunction. The defence was that as there was no assign- 
ment in writing of the copyright subsequently acquired by the firm to the 
plaintiff society the latter was not the legal owner and, therefore, was not en- 
titled to a perpetual injunction. Discussing the nature of the right acquired 
by the plaintiff society under the indenture of 1916 and its claim to the after- 
acquired copyright secured by the firm and refering to s. 5, sub-s. (2), of the 
Copyright Act, 1911, Viscount Cave, L.C., observed (p. 18) :— 


“There was on the respective dates of the instruments under which the appellants 
claim no existing copyright in the songs in question, and therefore no owner of any such 
right; and this being so, neither of those instruments can be held to have been an assign- 
ment signed by the owner of the right within the meaning of the section. No doubt when 
a person executes a document purporting to assign property to be afterwards acquired 
by him, that property on its acquisition passes in equity to the assignee: Holroyd v. 
Marshall, 10 H.L.C. 191; Tailby v. Official Receiver, 13 A.C. 523; but how such a subse-. 
quent acquisition can be held to relate back, so as to cause an instrument which on its 
date was not an assignment under the Act to become such an assignment, I am unable 
to understand. The appellants have a right in equity to have the performing rights assign- 
ed to them and in that sense are equitable owners of those rights; but they are not 
assignees of the rights within the meaning of the statute. This-contention, therefore fails.” 


The above observations, to my mind, completely cover the present case. 
On a parity of reasoning, the respondent company may have, by operation of 
equity, become entitled to the benefit of the decree as soon as it was passed, but 
to say that is not to say that there has been a transfer of the decree by the 
document of February 7, 1949. And so it has been held in several cases to 
which reference may now be made. 

In Bhandari v. Ramchandra? the plaintiff assigned the decree to be passed 
in the pending suit. The assignee was not brought on the record under s. 372 
of the 1882 Code corresponding to O. XXII, r. 10, of the present Code, but the 
suit proceeded in the name of the original plaintiff and a decree was passed 
in his favour. The assignee then applied for execution of that decree claiming 
to be a transferee decree-holder under s. 232 of the 1882 Code. That application 
wae dismissed. - White C.J., observed (p. 392):— 


..We are asked to hold that in the event which happened in this case the appellant 
is entitled to be treated as the transferee of a decree from a decree-holder for the pur- 
poses of S. 232, notwithstanding that at the time of the assignment there was no 
decree and no decree-holder. It seems to us that we should not be warranted in applying 
the doctrine of. equity on which the appellant relies, which is stated in Palaniappa v. 
Lakshmanan, for. the purpose of construing S. 232 of the Code. We think the words 
‘decree-holder’ must beg construed as meaning decree-holder in fact and not as including 
a party who in equity may afterwards become entitled to the rights of the actual decree- 
holder, and that the words of the section relating to a transfer of a decree cannot be 
construed so as to apply to a case where there was no decree in existence at the time 
of the agreement.” 


It is true that the case of Purmananddas Jiwandas v. Vallabdas Wallji (supra) 
1 [1924] A.O. 1. 2 (1906) 17 M.L.J. 391. 


526 THE BOMBAY LAW REPORTER. ÍVOL. LYOI. 


was not cited in that case but the case of Palaniappa v. Lakshmanan! which 
adopted the equitable principle enunciated by Jessel M.R., in Collyer v. Isaacs 
(supra) on which that Bombay case had been founded was brought to the notice 
of the Court. 

In Dost Muhammad v. Altaf Husain Khan? one M instituted a suit for 
recovery of some immovable property. During the pendency of the suit M 
transferred his interest in the property to the respondent. The respondent did 
not apply to bring himself on the record and the suit went on in the name of M 
as the plaintiff. By a compromise decree M was awarded a portion of the pro- 
perty. After the decree was passed the respondent applied to execute the 
decree as the transferee of the decree. The Munsiff rejected the application 
but the District Judge reversed his order. On second appeal Chamier J. 
found it impossible to treat the respondent as the transferee of the decree, for 
the document on which he relied was executed before the decree was passed. 

Peer Mahomed Rowthen v. Raruthan Ambalam? may also be referred to. 
In that case the Madras High Court followed its earlier decision in Busroovitts] 
Bhandari v. Ramchandra Kamthi (supra). 

The case of Thakuri Gope v. Malik Mokhtar Ahmad* does not carry the matter 
any further, for it only follows the three earlier cases hereinbefore mentioned. 

Mathurapore Zamindary Co., Ltd. v. Bhasaram Mandal® represents the view 
taken by the Calcutta High Court. In that case Hennessey and his brothers, 
who were Zamindars, instituted rent suits against their tenants. Pending those 
suits Hennessey and his brothers transferred the Zamindari to the appellant 
company. The appellant company did not get themselves substituted as plain- 
tiff but allowed the suits to proceed in the names of the original plaintiffs who 
were the transferors. Eventually, decrees were passed in favour of Hennessey 
and his brothers. The appellant company then applied for execution. The exe- 
cuting Court and the lower appellate Court held that the appellant company 
was not a transferee of the decree. The appellant company thereupon pre- 
ferred this second appeal to the High Court. It was held that the appellant 
company could not apply under O. XXI, r. 16, for that rule could not properly 
cover a case where there was no decree at the date of the assignment of the pro- 
perty and the term ‘‘decree-holder’’ could not cover a party who, in equity, 
might afterwards have become entitled to the rights of the actual decree-holder. 
The case of Ananda Mohan Roy v. Promotha Nath Ganguli (supra) was ex- 
plained as being based really on the construction that was put upon the conve- 
yance, namely, that it covered a decree which had been passed ‘‘simultaneously 
with, if not before, the execution of the conveyance’’. After pointing out that 
in Purmananddas Jivandas v. Vallabdas Wallji (supra) the transferor and 
transferee stood in the position of trustee and cestui que trust and that that 
circumstance might have attracted the application of the equitable principle the 
Court could not assent to the broad proposition supposed to have been laid down 
in that case that the transferee in equity became a transferee of the decree by 
the prior agreement so as to come under O. XXI, r. 16, and preferred to follow 
the decision of the Madras High Court in Basroovittil Bhandari v. Ramchandra 
Kamiht (supra) and the other decisions to which reference has been already 
made. 

In Pandu v. Savla® one Tuljaram obtained a decree on a mortgage against 
the appellant Pandu Joti. Later on, the respondent Savla brought a suit 
against the appellant Pandu and Tuljaram. In that suit a decree was passed 
directing Tuljaram to transfer the mortgage decree to Savla. The respondent 
Savla thereupon without having obtained, amicably or *by execution of his 
decree, an actual assignment of the mortgage decree sought to execute that 
decree. It was held that although Savla had a legal right, by executing his 
own decree, to compel his Judgment-debtor Tuljaram to assign to him the 


l (1893) 1.L.R.16 Mad. 429. 5 (1924) I.L.R. 51 Cal. 708, 8.0.28 C.W.N. 
? (1912) 17 I.C. 512. 626; 1924 A.LR. Cal. 661. 

8 (1915) 30 I.C. 831. ù (1925) 27 Bom. L.R. 1109. 

4 [1922] A.I.R. Pat. 563. 
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mortgage decree obtained by Tuljaram, such right alone, without an assign- 
ment in writing, did not make him a transferee of the mortgage decree so as 
to be entitled to execute that decree. 

Even the Bombay High Court (Fawcett and Madgavkar, JJ.) in Genaram 
v. Hanmantram' followed the decision of the Madras High Court in Basroovittil 
Bhandari v. Ramchandra Kamtht (supra). The question came up for consi- 
_deration in connection with a plea of limitation. There in February 1914 
‘the appellant obtained an assignment of the rights of the plaintiff in a pend- 
Ing suit which was thereafter continued by the original plaintiff. In 
November 1914 a decree was passed in favour of the original plaintiff. The 
appellant made several applications for execution of the decree in 1916, 1917, 
1920 and 1921 all of which were dismissed. In November 1923 the appel- 
lant obtained a fresh assignment in writing from the plaintiff and made 
a fresh application for execution. The judgment-debtor pleaded that the 
earlier applications were not in accordance with law and did not keep the 
decree alive, It was held that although the appellant was entitled, in equity, 
to the benefit of the decree, he did not, before he actually obtained an assign- 
ment of the decree in 1928, become a transferee of the decree by an assignment 
in writing within O. XXI, r. 16, and, therefore, the applications made by him 
prior to 1923 were not made in accordance with law and, therefore, the last 
application was barred by limitation. This decision clearly proceeded on the 
ground that O. XXI, r. 16, contemplated only the transfer of a decree after it 
had been passed. 

The case of Abdul Kader v. Daw Yin? does not assist the respondent com- 
pany, for in that case the Court took the view that, on its true construction, 
the deed under consideration in that case actually transferred the decree that 
had already been passed. 

In Prabashinee Debi v. Rasiklal Banerji, Rankin C.J., considered the pre- 
vious cases and preferred to follow the case of Mathurapore Zamindary Co. 
Lid. v. Bhasaram Mandal (supra). 

The case of Purna Chandra Bhowmik v. Barna Kumari Debit does not, 
when properly understood, afford any support to the contention of the respon- 
dent company. There defendant No. 1 had executed a mortgage bond in 
favour of the plaintiff assigning by way of security the decree that would be 
passed in a pending suit which he, defendant No. 1, had instituted against 
a third party for recovery of money due on unpaid bills for work done, After 
this mortgage a decree was passed in that suit in favour of defendant No. 1 
who had continued that suit as the plaintiff. The plaintiff claiming to be the 
assignee by way of mortgage of that decree instituted this suit against two 
defendants. Defendant No. 1 was the plaintiff in the earlier suit who had 
mortgaged to the plaintiff the decree to be passed in that suit and defendant 
No. 2 was a person who claimed to be a transferee of the same decree under a 
conveyance subsequently executed in his favour by defendant No. 1. The 
judgment-debtor under the decree in the first suit was not made a party defen- 
dant in this suit. Defendant No. 1 did not contest this suit and it was only 
contested by defendant No. 2. One of the points raised by the contesting 
defendant was that this subsequent suit which was one for a pure declaration 
of title was bad under s. 42 of the Specific Relief Act inasmuch as the plaintiff 
did not pray for consequential relief in the shape of a permanent injunction 
restraining him, the contesting defendant, from executing the decree. In repell- 
ing that argument as manifestly untenable Mukherjea J., as he then was, 
said (p. 845) :— ° 

“| ..All that the plaintiff could want possibly at the present stage was a declaration 
that she was an assignee of the decree and if she gets a declaration it would be open to 
her to apply for execution of the decree under O. XXI, r. 16, of the Code of Civil Proce- 


1 [1926] A.I.R. Bom. 406 s.c. 28 Bom. 8.0. [1932] A.I.R. Cal. 489. š 
L.R. 761 


; 4 [1939] 2 Cal. 341; [1939] ALR. 
2 [1930] A.I.R. Rang. 308. Cal. 715. 
3 (1931) LL.R. 59 Cal. 297, 
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dure. No other consequential relief by way of- injunction, or otherwise could or should 
have been prayed for by the plaintiff in the present suit.” « 
It will be noticed that the construction of O, XXI, rx. 16, was not in issue at all. 


The question was not between the person claiming to be the transferee of the ‘ 


decree and the judement-debtor. Indeed, the judgment-debtor was not a party 
to this suit at all, The simple question was whether the suit was maintainable 
under s. 42 by reason of the absence of a prayer for consequential relief. In 


view of the facts of that case the observation quoted above appears to me to. 


be a passing one not necessary for the decision of the question then before the 


Court and not an expression of considered opinion on the meaning, scope and 
. effect of O. XXI, r. 16. 


All the cases, except the three cases relied on by learned counsel for the res- 


pondent company, quite clearly lay down—and I think correctly that O. XXI, 
r. 16, by the first alternative, contemplates the actual transfer of the decree ‘, 


by an assignment in writing executed after the decree is passed, and that while 
a transfer of or an agreement to transfer a decree that may be passed in future 


may, m equity, entitle the intending transferee to claim the beneficial interest. 


in the decree after it is passed, such equitable transfer does not relate back to 
the prior agreement and does not render the transferee a transferee of the 
decree by an assignment in writing within the meaning of O. XXI, r. 16. 

Learned counsel for the respondent company then contends that even if the 
respondent company did not, by force of the prior agreement in writing read 
In the light of the equitable principle alluded to above or of the provisions of 
the Transfer of Property Act, become the transferees of the decree by an 
assignment in writing, they, nevertheless, became the transferees of the decree 
‘“by operation of law” within the meaning of O. XXI, r. 16. That phrase has 
been considered by the different High Courts in numerous cases but the inter- 
pretations put upon it are not at all uniform and it is difficult to reconcile all of 
them. In this judgment in the present case the executing Court expressed the 
view that the phrase could only mean that the rights had been transferred 
“fon account of devolution of interest on death, ete.” In delivering the judg- 
ment in the Letters Patent appeal, Chagla C.J., said :— 

“The operation of law contemplated by Order 21, r. 16, is not any equitable principle 

but operation by devolution ag in the case of death or insolvency.” 


The learned Chief Justice does not give any reason for the view expressed by 
him but assumes the law to be so. The genesis for such assumption is probably 
traceable to the observations of Sir Robert P. Collier who delivered the judg- 
ment of the Privy Council in Abedoomssa Khatoon v. Ameeroonissa Khatoon.1 
The question arose in that case in this way. One Wahed sued his father Abdool 
for possession of certain properties. The trial Court dismissed the suit and 
Wahed appealed to the High Court. During the pendency of the appeal Wahed 
died and his widow Abedoonissa was substituted in the place of Wahed for pro- 
secuting the appeal. The High Court allowed the appeal and by its decree de- 
clared that Wahed was in his lifetime and those who became his heirs were en- 
titled to recover the properties in suit. Abedoonissa applied for execution of 
the decree for herself and for one Wajed who was said to be the posthumous son 
of Wahed born of her womb. Objection was taken, inter alia, that Wajed was 
not the legitimate son of Wahed. This objection was overruled and it was held 
that Abedoonissa was entitled to execute the decree for herself and as the 
guardian of Wajed. Then the judgment-debtor Abdool died. Abdool’s widow 
Ameeroonissa filed a suit for a declaration that Wajed was not the legitimate 
son of Wahed and for setting aside the last mentioned otder. Abedoonissa took 
the point that the matter was concluded by principles of res judicata. To that 
Ameeroonissa’s reply was that the proceeding in which the question of the 
legitimacy of Wajed was decided was wholly Incompetent so far as Wajed was 
concerned, because, the decree being in favour of Abedoonissa, Wajed was not a 
transferee of the decree within the meaning of s. 208 of Act VIII of 1859, 


1 (1876) L.R. 41. A. 66, s.c. I.L.R. 2 Cal. 827. 
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corresponding to O, XXI,.r. 16, of the present Code and could not apply for 
execution, and that being so, ‘any adjudication on his status in such proceeding 
was not binding at all. The question for decision in the suit was whether Wajed 
was a.transferee of the-décree within the meaning of s. 208 of the Code of 
1859.* It was in that connection that Sir Robert P. Collier in delivering the 
judgment of the Privy Council, after quoting that section, observed (p. 73) :— 

. “<,.It appears to their Lordships, in the first place, that, assuming Wajed to have the 
interest asserted, the decree was not, in terms of this section, transferred to him, either 
by assignment, which is not pretended, or by operation of law, from the original decree- 
holder. No incident had occurred, on which the Jaw could operate, to transfer any estate 
from his mother to him. There had been no death; there had been no devolution; there - 
had been no succession. His mother retained what right she had; that right was not 
transferred to him; if he had a right, it was derived from his father; it appears to their 
Lordships, therefore, that he is not a transferee of a decree within the terms of this 


- gection.” 


The above Sbservations seem to put upon the phrase ‘‘by operation of law” an 
interpretation which, in the language of Chakravartti J., in his Judgment in 
Sailendra Kumar Ray v. Praphulla Kumar Ray! ‘‘suggests that it would apply 
only in cases where certain events, not connected with any act on the part of any- 
body towards making a transfer happen and the law, operating on those events, 
brings about a transfer.” Some of the decisions of certain High Courts to be 
presently cited seem to assume that their Lordships of the Privy Council were 
out to give an exhaustive enumeration of the cases of transfer of property by 
operation of law, but I find myself in agreement with Chakravartti J., that 
there is no reason for making such an assumption and treating these observa- 
tion as the text of a statute. 

In Dinendronath Sannyal v. Ramcoomar Ghose? Sir Barnes Peacock pointed 
out the great distinction between a private sale in satisfaction of a decree and 
a sale in execution of a decree. One of the principal distinctions so pointed 
out was (p. 75) — 

“,..Under the former the purchaser derives title through the vendor, and cannot 
acquire a better title than that of the vendor. Under the latter the purchaser notwith- 
standing he acquires merely the right, title, and interest of the judgment debtor, acquires 
that title by operation of law adversely to the judgment debtor, and freed from all aliena- 
tions or incumbrances effected by him subsequently to the attachment of the property 
sold in execution.” 


Here the act of the decree-holder in seeking execution by attachment and sale 
and the act of the Court in directing attachment and sale cannot possibly be 
said to be the happening of an event unconnected with the act of making a 
transfer such as death or devolution or suecession referred to in Abedoonissa’s 
case (supra) could be said to be. By the act of applying for execution the 
decree-holder quite clearly desires that the judgment-debtor should be stripped 
of all his right, title and interest in the property attached and sold and the 
order of the Court has the effect of so denuding the judgment-debtor and of 
passing his right, title and interest to the purchaser of the property at the 
Court sale. This transfer of property is not by any assignment in writing 
executed by the transferor in favour of the transferee but is brought about by 
the operation of the statutory provisions relating to and governing execution 
of deerees. Thus this Privy Council decision itself shows that transfers ‘‘by 
operation of law” were not intended by it to be confined to the three cases of 
death, devolution or sufcession. 

More often than not transfers ‘‘by operation of law” will be found to be 
brought about by the operation of statutory law. Thus when a person dies tes- 
tate there is a devolution of his properties to his legal representatives by opera- 
tion of the law of testamentary succession which ig now mainly statutory in this- 

1 [1948] 1 Cal. 472, s.c. 52 C.W.N. 58, 8.0. 2 (1880) L.R. B I.A. 66, 75. 

_ (1948) AIR. Cal. 131. 
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country. When a person is adjudged insolvent his properties vest-in the official 
assignee and that transfer is brought about by the operation of the Insolvency 
„laws which have been codified. Court sale of property in execution of a decree 
vests the right, title and interest of the judgment-debtor in that property in the 
auction-purchaser thereby effecting a transfer by operation of the law embodied 
in the Code of Civil Procedure. Likewise, statutes in some cases provide for the 
forfeiture of property, e.g. property in relation to which an offence has been. 
committed, namely, illicit liquor or opium, ete., and thereby effect a transfer of 
such property from the delinquent owner to the State. It is neither necessary ' 
nor profitable to try and enumerate exhaustively the instances of transfer by 
operation of law. Suffice it to say that there is no warrant for confining trans- 
' fers “by operation of law” to transfers by operation of statutory laws. When 
a Hindu or a Mahommedan dies intestate and his heirs succeed to his estate, 
there is a transfer not by any statute but by the operation of their respective 
personal law. In order to constitute a transfer of property ‘‘by operation of 
law” all that is necessary is that there must be a passing of one person’s rights 
in property to another person by the force of some law, statutory ôr otherwise. 

Reference has already been made to the case of Purmananddas Jtvandas 
v. Vallabdas Wallji (supra) where, by applying the equitable principle, Sargent 
C.J., upheld the appellant’s right to maintain the application for execution. In 
the beginning the learned Chief Justice founded his decision on the ground that 
the appellant had become the transferee of the decree ‘“‘by operation law.” 
This view appears to me to be logical, for it was by the operation of the equit- 
able principle that the right, title and interest of the transferor in the after- 
acquired decree became the property of the appellant. In other words, it was 
equity which operated on the decree as soon as it was passed and passed the in- 
terest of the decree-holder to the appellant. The result of this transmission was to 
transfer the property from the decree-holder to the appellant and this transfer 
was brought about by the operation of the equitable principle discussed above 
which is as good as any rule of law. The actual decision in Purmananddas 
Jivandas v. Vallabdas Walljt (supra) may well be supported as an instance of 
transfer by operation of law and indeed Sargent C.J., himself first described 
the transfer in that case as being one by operation of law. The same remarks 
apply to the other two cases of Ananda Mohan Roy v. Promotha Nath Ganguli 
(supra) and Chimanlal Hargovinddas v. Ghulamnabi (supra) relied on by 
learned counsel for the respondent company. 

In Abdul Kader v. Daw Yin (supra) in July 1928 the plaintiff obtained a 
decree that a certain sale deed be set aside on payment of a certain sum and 
for possession of the properties and mense profits. In August 1928, i.e. after 
the passing of the decree, the plaintiff executed a deed for the sale of the proper- 
ties to the appellant who by the terms of the deed was to obtain possession of 
the properties through Court on payment of the amount mentioned therein. 
The plaintiff deposited the necessary amount and applied for execution of the 
decree, but she died shortly thereafter. Thereupon the appellant applied for 
execution of the decree. On a construction of the terms of the sale-deed the 
Court came to the conclusion that the sale-deed covered the decree and, there- 
fore, the appellant was a transferee of the decree by assignment in writing. This 
was sufficient to dispose of the case, but the learned Judges tried to reconcile 
some of the earlier cases by deducing two propositions: 


(1) that the words “by operation of law” cannot be invoked so as to make an assign- 
ment operative to transfer the decree and the right under it which would, upon the true 
construction of its terms, otherwise, be inoperative in that regard; and 

(2) that although in.certain cases principles of equity may be relied on, e.g. in the 
case of a transfer by trustees and a beneficiary, such principles cannot be considered as 
rendering a transfer valid “by operation of law.” 


It is difficult to appreciate the implication of the first proposition. "When on a 
true construction of the deed it actually operates to transfer a decree then in 
existence, no equitable principle need be invoked, for in that case the transfer ig 
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‘by the deed itself and as such is by an assignment.in writing. It is only when 
the deed does not effectively transfer the decree because, for instance, the deeree 
is not then in existence, but constitutes only an agreement to transfer the decree ~ 
after it 1s passed that the invocation of the equitable principle becomes neces- 
sary and it is in those circumstances that equity fastens and operates upon the 
‘decree when it is passed and effects a transfer of it. If, however, the learned 
Judges meant to say that if on a true construction of the deed it did not cover 
the decree, then the equitable principle would not come into play at all and in 
that case the principle of transfer by operation of law could not be invoked, no 
exception need then be taken. As regards the second proposition which appears 
to be founded on the observations of Mukherji J., in Mathurapore Zamindary 
Co’s case (supra), I do not see why the equitable principle may be relied on only 
in the case of a transfer by trustees to cestui que trust. Indeed, it was applied 
jn the two earlier English cases as between mortgagor and mortgagee and in 
Performing Right Society v. Londen Theatre of Varieties (supra) to an inden- 
ture of assignment of copyright to be acquired in future made between persons 
who did not Stand in the relationship of trustee and beneficiary. Nor do I see 
why, in cases where the equitable principle applies, the transfer should not be 
regarded as one by operation of law. 

In Mahadeo Baburao v. Anandrao Shankarrao! the judgmept confined trans- 
fers by operation of law to cases of death, devolution or succession for which, 
as already stated, I see no warrant. 

- The decision in Pertakatha Nadar v. Mahalingam? is somewhat obscure. 
There a receiver appointed in a partnership action filed a suit against a debtor 
of the firm and obtained a decree. Thereafter the assets of the firm including 
the decree were directed to be sold by auction amongst the partners. This 
order was made in spite of the objection of the partners. The decree was pur- 
chased by one of the partners who was defendant No. 2. The purchaser then 
applied for execution of the decree. Pandurang Rao J. said, (p. 544) :— 

“,..It appears to us that the words ‘operation of law’ cannot apply to a case where a 
person has become the owner of a decree by some transaction inter vivos. It applies to 
cases where the decree has been transferred from one to another by way of succession or 
where there is a bankruptcy or any similar event which has the effect in law of bringing 
about such a transfer.” 


If the purchaser of a property in execution sale becomes the transferee of the 
property by operation of law, I, for one, cannot see why the purchaser of a pro- 
perty at an auction sale held in a partnership action under the order of the 
Court made in invitum will not be a transferee by operation of law. If an 
involuntary execution sale is not a transaction inter vivos, why should an auction 
sale held in a partnership action in the teeth of opposition of the parties be a 
transaction inter vivos? The learned Judges concluded that as no particular 
form of assignment was prescribed for transfer, the order of the Court might 
be treated as an assignment in writing of the decree. I find it much easier to 
hold that there was in that case a transfer by operation of law than that the 
Court acted as the agent of the partners and the order of the Court was the 
assignment in writing. The law authorised the Court in a partnership action 
to order the sale of the partnership assets and consequently the sale passed the 
interest of all the partners other than the purchasing partner in the decree 
solely to the latter. I do not see why a transfer thus brought about should 
not, like a transfer effected by a Court sale in execution, be regarded as a 
transfer by operation of law. Further, as I have already said, there is no valid 
reason for confining traysfer by operation of law to succession and bankruptcy 
or the like. | 

In Asundi v. Virappa® a father sued his sons for a declaration of his sole 
title to a decree previously obtained by the sons against a third party on 
promissory notes. The parties came to a compromise and a joint petition signed 

1 (1933) LL.R 67 Bom. 513, 3 [1939] Bom. 271,g.0. 41 Bom. L.R. 371, - 
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by the father and the sons was filed in Court in which it was stated that the 
sons had no objection to surrender all their rights in the decree to the father. 
The Court passed a decree in accordance with the compromise. On an appli- 
cation for execution by the father of the decree on the promissory notes 
It was held that on its true construction the compromise petition amounted 
to an assignment of the decree within the meaning of O., XXI, r. 16. So far 
there can be no difficulty; but the learned Judges went on to say, without, 
I think, any good reason, that transfer by operation of law was obviously 
intended to be confined to testamentary and intestate succession, forfeiture, 
Insolvency and the like. This was only because the Court felt bound to hold that 
the decision in Abedoonissa’s case had so limited it. It was also pointed out—lI 
think correctly—that a decree declaring the title of the decree-holder to another 
decree previously passed in another suit did not effect a transfer of the earlier 
decree by operation of law and the decree-holder under the latter decree did 
not become the transferee of the earlier decree by operation of law within the 
meaning of O. XXI, r. 16. This was also held in a number of cases including 
Mahadeo Baburao Halbe’s case (supra), and Firm Khushaldas v. Pirm Jamna. 
das.' This must follow from the very nature of a declaratory decree. A decla- 
ratory decree does not create or confer any new right but declares a pre-existing 
right. Therefore, when a declaratory decree declares the right of the decree- 
holder to another decree passed in an earlier suit, there is no divesting of 
interest of one person and vesting of it in another. There is no transfer at 
all and, therefore, the person in whose favour the declaratory decree is passed 
does not fall within O. XXI, r. 16, Civil Procedure Code. 

The Jast case to which reference need be made is that of Maya Debi v. Raj- 
lakshmi Debi.? There a Darpatnidar deposited under s. 13(4) of the Bengal 
Patni Taluga Regulation (VIII of 1819) the arrears of revenue to avoid a putini 
sale and entered into possession of the putni as he was entitled to do under the 
above section. He then filed a suit and obtained a decree for arrears of rent 
due to the Patnidar from another Darpatnidar. Subsequently he relinquished 
possession in favour of the Patnidar by giving a notice to the Patnidar. The 
question was whether the Patnidar, after he got back the possession of the 
putni, could be regarded as the assignee of the decree which had been obtained 
by the Darpatnidar against another Darpatnidar. It was held that in view of 
the provisions of s. 138(4) the Patnidar on getting back possession of the putni 
became the transferee of the decree by operation of law. It was also held that 
the notice given by the Darpatnidar to the Patnidar could also be construed as 
an assignment in writing. 

The result of the authorities appears to me to be that if by reason of any 
provision of law, statutory or otherwise, interest in property passes from one 
person to another, there is a transfer of the property by operation of law. There 
is no reason that I can see why transfers by operation of law should be regarded 
as confined to the three cases referred to by the Privy Council in Abedoonissa’s 
case. If, therefore, I were able to construe the document of February 7, 1949, 
to be a transfer or an agreement to transfer the decree to be passed in future, 
then I would have had no difficulty in holding that by operation of equity the 
beneficial interest in the decree was immediately after its passing taken out 
of the transferors and passed to the respondent company and that the latter had 
become the transferees of the decree now sought to be executed by operation of 
law. As, however, I have held that that document did not cover the decree, 
there was no room for the application of the equitable principle and the respon- 
dent company cannot, therefore, claim to come under O. XXI, r. 16, as trans- 
ferees by operation of law and cannot maintain the application for execution. 

There is another ground on which the right of the respondent company to 
maintain the application for execution has been sought to be sustained. This 
point was not apparently taken before the High Court and we have not had the 
advantage and benefit of the opinion of the learned Judges of that Court. Sec- 


1 [1944] A.LR. Sind 230. 2 [1950] AI.R. Cal. 1. 


1955.] JUGALKIsHORE SARA v. RAW COTTON 00. (s.0.\—Das J. 588 


tion 146 of the Code of Civil Procedure on which this new point is founded pro- 
vides as follows: 


“146. Proceedings by or against representatives—Save as otherwise provided by this 
Code or by any law for the time being in force, where any proceeding may be taken or 
application made by or against any person, then the proceeding may be taken or the 
application may be made by or against any person claiming under him.” 


There are two questions to be considered before the section may be applied, 
namely, (1) whether the Code otherwise provides and (2) whether thd respon- 
dent company can be said to be persons claiming under the decree-holder. As 
regards (1) it is said that O. XXI, r. 16, specifically provides for application for 
execution by a transferee of decree and, therefore, a transferee of decree cannot 
apply under s. 146 and must bring himself within O. XXI, r. 16. This is really 
begging the question. Hither the respondent company are transferees of the 
decree by an assignment in writing or by operation of law, in which case they 
fall within O. XXT, r. 16, or they are not such transferees, in which event they 
may avail thémselves of the provisions of s. 146 if the other condition is fulfilled. 
There is nothing in O. XXI, r. 16, which, expressly or by necessary implication, 
precludes a person, who claims to be entitled to the benefit of a decree under 
the decree-holder but does not answer the description of being, the transferee of 
that decree by assignment in writing or by operation of law, from making an 
application which the person from whom he claims could have made, It is said: 
what, then, is meant by the words ‘‘save as otherwise provided by this Code?’’ 
The answer is that those words are not meaningless but have effect in some 
eases. Take, by way of an illustration, the second proviso to O. XXI, r. 16, which 
provides that where a decree for payment of money against two or more persons 
has been transferred to one of them, it shall not be executed against the others. 
This is a provision which forbids one of the judgment-debtors to whom alone 
the decree for payment of money has been transferred from making an appli- 
cation for execution and, therefore, he cannot apply under s, 146 as a person 
claiming under the decree-holder. As the respondent company do not fall 
within O. XXI, r. 16, because the document did not cover the decree to be passed 
in future in the then pending suit, that rule cannot be a bar to the respondent 
company making an application for execution under s. 146 if they satisfy the 
other requirement of that section, namely, that they can be said to be claiming 
under the decree-holder. ' 

A person may conceivably become entitled to the benefits of a decree without 
being a transferee of the decree by assignment in writing or by operation of 
law. In that situation the person so becoming the owner of the decree may 
well be regarded as a person claiming under the decree-holder and so it has 
been held in Sttaramaswami v. Lakshmi Narasimha’, although in the earlier 
ease of Dost Muhammad v. Altaf Husain (supra) it was held otherwise. The 
ease of Mahanandt Reddi v. Venkatappa* also held that the provisions 
of O. XXI, r. 16, did not prevent execution of the decree under s. 146. In 
that case it was held that the applicant could not execute the decree under 
O. XXI, r. 16, but he could execute the same under s. 146. The main thing 
to ascertain is as to whether the respondent company had any right, title or 
interest in the decree and whether they can be said to be persons claiming under 
the decree-holder. 

I have already held that the document under consideration did not transfer 
the future decree and, therefore, the equitable principle did not apply and, 
therefore, the respondent company did not become a transferee of the decree 
within the meaning of O. XXI, r. 16. What, then, was the legal position of the 
respondent company? They had undoubtedly, by the document of February 7, 
1949, obtained a transfer of the debt which was the subject-matter of the then 
pending suit. This transfer, under the Transfer of Property Act, carried all 
the legal incidents and the remedies in relation to that debt. The transferorar 
no longer had any right, title or interest in the subject-matter of the suit. After 
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the transfer it was the respondent company which had the right to continue the 
sut and obtain a decree if the debt was really outstanding. They, however, did 
not bring themselves on the record as the plaintiffs in the place and stead of the 
transferors but allowed the latter to proceed with the suit, The transferors, 
therefore, proceeded with the suit although they had no longer any interest in 
the debt which was the subject-matter of the suit and which had been transfer- 
red by them to the respondent company. In the premises, in the eye of the 
law, the position of the transferors, vts a vis the respondent company, was 
nothing more than that of benamidars for the respondent company, and when 
the decree was passed for the recovery of that debt, it was the respondent com- 
pany who were the real owners of the decree. As between the respondent com- 
pany and the transferors the former may well claim a declaration of their title. 
Here there is no question of transfer of the decree by the transferors to the 
respondent company by assignment of the decree in writing or by operation of 
law and the respondent company cannot apply for execution of the decree under 
O. XXI, r. 16. But the respondent company are, nonetheless, the real owners of 
the decree because it is passed in relation to and for the recovery of the: debt 
which undoubtedly they acquired by transfer by the document under considera- 
tion. The respondent company were, after the transfer, the owners of the debt 
which was the subject-matter of the suit and the legal incidents thereof and 
consequently were the real owners of the decree. The respondent company 
derived their title to the debt by transfer from the transferors and claimed 
the same under the latter. When the respondent company became the owner of 
the decree immediately on its passing, they must, in relation to the decree, be 
also regarded as persons claiming under the transferors. The respondent com- 
pany would not have become the owner of the decree unless they were the owners 
of the debt, and if they claimed the debt under the transferors, they must also 
claim the relative decree under the transferors as accretions, as it were, to 
their original right as transferees of the debt. In my opinion, the respondent 
company are entitled under s. 146 to make the application for execution which 
the original decree-holders could p 

In Mathurpore Zamindary Co. Lid. v. Bhasaram Mandal (supra) Mukherji 
J., felt unable to assent to the broad proposition that Courts of execution have 
to look to equity in considering whether there has been an assignment by opera- 
tion of law. I see no cogent reason for taking this view. If the executing Court 
can and, after the amendment of O. XXI, r. 16, by the deletion of the words ‘‘if 
that Court thinks fit’’, must deal with complicated questions relating to transfer 
of decree by operation of statutory provisions which may be quite abstruse, I 
do not see why the executing Court may not apply its mind to the simple 
equitable principle which operates to transfer the beneficial interest in the 
after-acquired decree or to questions arising under s. 146. Section 47 of the 
Code of Civil Procedure does require that the executing Court alone must 
determine all questions arising between the parties or their representatives and 
relating to the execution, discharge or satisfaction of the decree and authorises 
it even to treat the proceedings as a suit. As the assignees from the plaintiff 
of the debt which was the entire subject-matter of the suit the respondent com- 
pany were entitled to be brought on the record under O. XXII, r. 10, and must, 
therefore, be also regarded as a representative of the plaintiff within the mean- 
ing of s. 47 of the Code. 

Learned counsel for the appellant contends that the application for exe- 
cution was defective in that although it purported to be an application for exe- 
cution under O. XXI, r. 11, it did not comply with the requirements of that rule 
in that it did not specify any of the several modes ın which the assistance 
of the Court was required. The application was undoubtedly defective 
as the decision in the case of Radha Nath Das v. Produmna Kumar Sarkar’ 
and Krishna Govind v. Moolchand? will show, but this objection was not 
taken before the executing Court which could then have returned the appli- 


1 [1939] 2 Cal. 325, . 2 [1941] A.I.R. Bom. 302. 


1955,} JUGALEISHORH SARAF v. RAW GorTON co. (s.c.)—Das J. 586 


cation, nor was any objection.taken by the appellant at any later stage of the 
proceedings. Further, it appears that the respondent company actually pre- 
sented another tabular statement for execution specifying the mode in which 
the assistance of the Court was required. In these circumstances, it is not open 
to the appellant to contend that the application is not maintainable. 


The result, therefore, is that this appeal must be dismissed with costs. 


Buacwatt J. I agre that the appeal be dismissed with costs. I would, how- 
ever, like to record my own reasons for doing so. 

Habib and Sons, a partnership firm which carried on business as merchants 
and pukka adatias in bullion and cotton in Bombay, filed a suit against the ap- 
pellant in the City Civil Court, Bombay, being Summary Suit No. 233 of 1948, 
to recover a sum of Rs, 7,113-7-0 with interest and costs. During the pendency of 
the suit an agreement was arrived at between Habib and Sons and the respon- 
dents on February 7, 1949, under which Habib and Sons transferred to the res- 
pondents inter alia... ‘‘Fourthly:—All the book and other debts due to the 
Vendors in*connection with the said Indian business and the full benefit of all 
securities for the debts... Sixthly:—All other property to which the Vendors 
are entitled in connection with the said Indian business.’’ As consideration for 
the said transfer the respondents undertook to pay, satisfy, discharge and fulfil 
all the debts, liabilities, contracts and engagements of the vefdors in relation to 
the said Indian business and to indemnify them against all proceedings, claims 
and demands in respect thereof. The respondents did not take any steps under 
O. XXII, r. 10, of the Civil Procedure Code to bring themselves on the record of 
the suit as plaintiffs in place and stead of Habib and Sons and a decree was 
passed in favour of Habib and Sons against the appellant on December 15, 1949, 
for Rs. 8,428-7-0 inclusive of interest and costs with interest on judgment at 
4 per cent. per annum till payment. Both the partners of Habib and Sons 
were declared evacuees and by his order dated August 2, 1950, the Custodian 
of Evacuee Property, Bombay, confirmed the transaction of transfer of the 
business of Habib and Sons to the respondents as evidenced by the agreement 
dated February 7, 1949. A communication to that effect was addressed by the 
Custodian to a Director of the respondents on December 11, 1950. 

On April 25, 1951, the respondents filed in the City Civil Court, Bombay, 
an application for execution under O. XXI, r. 11, of the Civil Procedure Code to 
execute the decree obtained by Habib and Sons against the appellant. That ap- 
plication was by the.respondents as assignees of the decree and the mode in 
which the assistance of the Court was required was that the Court should declare 
the respondents the assignees of the decree as the decretal debt along with other 
debts were transferred by Habib and Sons to them by a deed of assignment 
dated February 7, 1949, which was confirmed by the Custodian of Evacuee Pro- 
perty, Bombay, and should order them to be substituted for the plaintiff. A 
notice under Ò. XXI, r. 16, of the Civil Procedure Code was issued by the Court 
on May 10, 1951, calling upon Habib and Sons and the appellant to show cause 
why the decree passed in favour of Habib and Sons and by them transferred to 
the respondents, the assignees of the decree, should not be executed by the said 
transferees against the appellant. The appellant showed cause and contended 
(1) that the deed of assignment in favour of the respondents was not executed by 
Habib and Sons and (2) that the assignee of the subject-matter of the suit and 
not of the decree itself was not entitled to apply for leave under O. XXI, r. 16, of 
the Civil Procedure Code. The Chamber Summons was adjourned to Court in 
order to take evidence whether the document in question was executed by 
Habib and Sons or nof. Evidence was led at the hearing and the Court held the 
document duly executed by the two partners of Habib and Sons and as such duly 
proved. On the question of law the Court followed the decisions in Purma- 
nanddas Jiwandas v. Vallabhdas Walljt' and Chimanlal Hargovinddas v. 
Gulamnabt2 and held that the respondents were entitled to execute the decree 
under O. XXI, r. 16, of the Civil Procedure Code. . 
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An appeal was taken by the appellant to the High Court against this decision 
of the City Civil Court. The appeal came for hearing before Dixit J. The 
finding that the deed of assignment was duly proved was not challenged. But 
the contention that inasmuch as there was no transfer of the decree itself but 
only of the property the respondents were not entitled to apply to execute the 
decree was pressed and was negatived by the learned Judge. The learned 
Judge observed that if the language of O. XXI, r. 16, was strictly construed, it 
seemed to him that the respondents had no case. But he followed the decisions 
in Purmananddas Jiwandas v. Valllabdas Wallji and Chimanlal Hargovindas 
v. Gulamnabi and dismissed the appeal. 

A Letters Patent appeal was filed against this decision of Dixit J. and it 
came on for hearing and final disposal before a division bench of the High 
Court constituted by Chagla C.J, and Shah J. The division bench also were 
of the opinion that if one were to construe O. XXI, r. 16, strictly, there was no 
assignment of the decree in favour of the respondents. They, however, were 
of the opinion that the High Court had consistently taken the view that there 
could be an equitable assignment of a decree, which would comstitute the 
assignee an assignee for the purpose of O. XXI, r. 16, and that what the Court 
must consider was not merely a legal assignment but also an assignment which 
operated in equity. They then considered the two Bombay decisions which 
had been relied upen by the City Court as well as by Dixit J. and came to the 
conclusion that the deed of assignment fell within the principle of those two 
decisions, that it constituted an equitable assignment of the decree which was 
ultimately passed in favour of Habib and Sons, that the application for execu- 
tion was maintainable under O. XXI, r. 16, and dismissed the appeal. The 
appellant applied for and obtained the necessary certificate under art. 133(1) 
(c) of the Constitution. 

Order XXI, r. 16, provides for an application for execution by transferee of 
a decree and runs as under :— 


“Where a decree...is transferred by assignment in writing or by operation of law, 
the transferee may apply for execution of the decree to the Court which passed it; and 
the decree may be executed in the same manner and subject to the same conditions as if 
the application were made by such decree-holder: 

Provided that, where the decree...has been transferred by assignment, notice of such 
application shall be given to the transferor and the judgment-debtor, and the decree shall 
not be executed until the Court has heard their objections (if any) to its execution... .” 


The transfer contemplated under this rule is either by assignment in writ- 
ing or by operation of law. It was not contended by the appellant at any 
stage of the proceedings that there was in this case a transfer by operation of 
law or that the agreement dated February 7, 1949, was not an assignment of 
all the rights which Habib and Sons had in connection with the Indian business, 
The question, therefore, that falls to be considered is whether the deed of assign- 
ment dated February 7, 1949, operates as a transfer of the decree by assign- 
ment in writing within the meaning of O. XXI, r. 16, of the Civil Procedure 
Code. 

A strict and narrow construction has been put upon the words ‘‘where a 
decree... is transferred by assignment in writing’’ by the High Court of 
Madras in Bhandari v. Ramachandra’ and the decisions following it, 
particularly Mahanandi Reddi v. Venkatappa? and by the High Court of 
Calcutta in Mathurapore Zamindary Co., Ltd. v. Bhasaram Mandal? which 
is followed in Prabasinee Debi v. Rasiklal Banerji4 They have held that 
the words ‘‘decree holder’’ must be construed as meaning decree-holder in 
fact and not as including a party who in equity may afterwards become 
entitled to the rights of the actual decree-holder and that the language of 
O. XXI, r. 16, (old s. 232) cannot be construed so as to apply to a case where 
there was no decree in existence at the time of the assignment, and this position 


1 (1907) 17 M.L.J 391. -3 (1924) I.L.R. 51 Cal. 703. 
2 [1942] A.I.R. Mad. 21. 4 (1931) I.L.R. 59 Cal. 297. 


1955.] JUGALKISHORH SARAF v. RAW COTTON CO. (s.0.)—Bhagawati J, 587 


was in effect conceded by Dixit J. and by the division bench when they observed 
that on a strict construction of O. XXI, r. 16, there was no assignment of the 
decree in favour of the respondents. 

A contrary view has however been taken by the High Court of Bombay 
in Purmananddas Jiwandas v. Vallabdas Wallji! and Chimanlal Hargovinddas 
v. Gulamnabs?, These two decisions have applied the equitable principle 
enunciated by Sir George Jessel M. R. in Collyer v. Isaacs? as under :— 


“,..The creditor had a mortgage security on existing chattels and also the benefit of 
what was in form an assignment of non-existing chattels which might be afterwards 
brought on to the premises. That assignment, in fact, constituted only a contract to 
give him the after-acquired chattels. A man cannot in equity, any more than at law, 
assign what has no existence. A man can contract to assign property which is to come 
into existence in the future, and when it has come into existence, equity, treating as done 
that which ought to be done, fastens upon that property, and the contract to assign thus 
becomes a complete assignment.” 


The High Court of Calcutta also applied the same principle in Purna Chandra 
Bhowmik v.°Barna Kumari Debi* and the High Court of Madras in Kangati 
Mahanands Reddi v. Pantkalapati Venkatappa observed that if the matter 
were res wmtegra, much might perhaps be said for the contention that the 
assignee under similar circumstances could execute the decree under O. XXI, 
r. 16. 

The decision in Purmananddas Jiwandas v. Vallabdas Wallji and the 
equitable principle enunciated therein was brought to the notice of the learned 
Judges who decided the case of Mathurapore Zamindary Co. Ltd. v. Bhasaram 
Mandal but was negatived by them and they relied upon the observations of 
the Privy Council in dealing with a somewhat similar provision contained in 
s. 208 of Act VIII of 1859 in the case of Abedunnissa Khatoon v. Amirunnissa 
Khatoon® (p. 74) — 

“Their Lordships have further to observe that they agree with the Chief Justice in 
the view which he expressed: that this was not a section intended to apply to cases where 


a. serious contest arose with respect to the rights of persons to an equitable interest in 
e decree.” 


Rankin C.J. laid stress upon this aspect of the question and delivered a similar 
opinion in Prabhashinee Debi v, Rasiklal Banerji? at p. 299 :— 


“There seem to be two possible views of the rule. One view would be to say that 
there must be a decree in existence and a transfer in writing of that decree. That is the 
strict view—a view which the courts in India have taken’ The only other possible view 
would be to say that, while other cases are within the rule—such as cases where a person 
claims to be entitled in equity under an agreement to the benefit of the decree—it is 
optional with the courts to give effect to the rule according as the case is a clear one or 
one which requires investigation of complicated facts or difficult questions of law un- 
suited for discussion on a mere execution application. In that view, if it were understood 
that the court had complete discretion to apply the rule or not, it might be that the rule 
would be workable; but I do not think that any such discretion as that ig intended to be 
given by the rule,” 


and he fortified himself in his conclusion by relying upon the deletion of the 
words ‘if that Court thinks fit the decree may be executed’’ when the Civil Pro- 
cedure Code of 1908 was enacted. 

Order XXI, r. 16, of the Civil Procedure Code, is a statutory provision for exe- 
cution by the transferee of a decree, and unless and until a person applying for 
execution establishes hisstitle as the transferee of a decree, he cannot claim the 
benefit of that provision. He may establish his title by proving that he is a 
transferee of a decree by assignment in writing or by operation of law. Section 
5 of the Transfer of Property Act defines a ‘‘transfer of property’’ as an act 
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by which the transferor conveys property in present or in future to the trans- 
feree or transferees. A transfer of a decree by assignment in writing may 
be effected by conveying the decree in present or in future to the transferee. 
But even for the transfer to operate in future the decree which is the subject- 
matter of the transfer must be in existence at the date of the transfer. The 
words ‘‘in present or in future’’ qualify the word ‘‘conveys’’ and not the 
word ‘‘property’’ in the section, and it has been held that a transfer of pro- 
perty that is not.in existence operates as a contract to be performed in the 
future which may be specifically enforced as soon as the property comes into 
existence. As was observed by the Privy Council in Rajah Sahib Perhlad Sein 
v. Baboo Sing Budhoo' (p. 307) :— i 

“ ..But how can there be any such transfer, actual or constructive, upon a contract 
under which the Vendor sells that of which he has not possession, and to which he may 
never establish a title? The Bill of sale in such a case can only -be evidence of a contract 
to be performed in futuro, and upon the happening of a contingency; of which the Pur- 
chaser may claim a specific performance, if he comes into Court showing that he has 
himself done all that he was bound to do.” 


It is only by the operation of the equitable principle that as soon as the pro- 
perty comes into existence and is capable of being identified, equity taking as 
done that which oifght to be done fastens upon the property and the contract to 
assign thus becomes a complete equitable assignment. In the case of a decree 
to be passed in the future therefore there could be no assignment of the decree 
unless and until the decree was passed and the agreement to assign fastened 
on the decree and thus became a complete equitable assignment. The decree. 
not being in existence at the date of the transfer cannot be said to have been 
transferred by the assignment in writing, and the matter resting merely in a 
contract to be performed in the future which may be specifically enforced as 
soon as the decree was passed there would be no transfer automatically in 
favour of the ‘‘transferee’’ of the decree when passed. It would réquire a 
further act on the part of the ‘‘transferor’” to completely effectuate the transfer, 
and if he did not do so, the only remedy of the ‘‘transferee’’ would be to sue 
for specific performance of the contract to transfer. There would therefore be 
no legal transfer or assignment of the decree to be passed in future by virtue 
of the assignment’ in writing executed before the decree came into existence, 
and the only way in which the transferee could claim that the decree was 
transferred to him by assignment in writing would be by the operation of the 
equitable principle above enunciated and the contract to assign having become 
a complete equitable assignment of the decree. 

Is there any warrant for importing this equitable principle while construing 
the statutory provision enacted in O. XXI, r. 16, of the Civil Procedure Code? 
The Civil Procedure Code does not prescribe any mode in which an assignment 
in writing has got to be executed in order to effectuate a transfer of a decree. 
The only other statutory provision in regard to assignments in writing 1s to 
be found in Chap. VIII of the Transfer of Property Act which relates to 
transfers of actionable claims and an actionable claim has been defined in 8. 3 
of the Act as ‘‘a claim to any debt.... or to any beneficial interest in 
moveable property not in the possession, either actual or constructive, of the 
claimant, which the Civil Courts recognize as affording grounds for relief...’’. 
A judgment debt or decree is not an actionable claim for no action 1s necessary 
to realise it. It has already been the subject of an action and is secured by 
the decree. A decree to be passed in future also does not come as such within 
the definition of an actionable claim and an assignment or transfer thereof 
need not be effected in the manner prescribed by s. 130 of the Transfer of Pro- 
perty Act. If, therefore, the assignment or transfer of a decree to be passed. 
in the future does not require to be effectuated in the manner prescribed. in 
the statute, there would be no objection to the operation of the equitable prin- 
ciple above enunciated and the contract to assign evidenced by the assignment 
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in writing becoming a complete equitable assignment of the decree when passed. 
The assignment in writing of the decree to be passed would thus result in a 
contract to assign which contract to assign would become a complete equitable 
assignment on the decree being. passed and would fulfil the requirements of 
O. XXT, r. 16, in so far as the assignment or the transfer of the decree would in 
that event be effectuated by an assignment in writing which became a complete 
equitable assignment of the decree when passed. There is nothing in the pro- 
visions of the Civil Procedure Code or any other law which prevents the opera- 
tion of this equitable principle, and in working out the rights and liabilities. 
of the transferee of a decree on the one hand and the decree holder and the 
judgment debtor on the other, there ig no warrant for reading the words ‘‘where 

a decree... is transferred by assignment in writing’’ in the strict and 
= marrow sense in which they have been read by the High Court‘of Madras in 
Bhandari v. Ramachandra’ and the High Court of Calcutta in Mathurapore. 
Zamindary Co., Lid. v. Bhasaram Mandal? and Prabshinee Debi v. Rasiklal 
Banerji? It is significant to observe that the High Court of Calcutta 
in Purna “Chandra Bhowmik v. Barna Kumari Debit applied this equit- 
able principle and held that the plaintiff in whose favour the defendant 
had executed a mortgage bond assigning by way of security the decree that 
would be passed in a suit instituted by him against a third «party for recovery 
of money due on unpaid bills for work done was entitled to a declaration that 
he was the assignee of the-decree passed in favour of the defendants and was 
as such entitled to realise the decretal debt either amicably or by execution. 
If the plaintiff was thus declared to be the assignee of the decree subsequently 
passed in favour of the defendant and entitled to realise the decretal amount 
by execution he could apply for execution of the decree and avail himself 
of the provisions of O. XXI, r. 16, as the assignee of the decree which was passed 
subsequent to the date of the assignment in writing in his favour. There could 
be no objection to decide questions involving investigation of complicated 
facts or difficult questions of law'in execution proceedings, as s. 47 of the Civil 
Procedure Code authorises the Court executing ‘the decree to decide all ques- 
tions arising therein and relating to execution of the decree and sub-s. (2) 
further authorises the executing Court to treat a proceeding under the section 
as a suit thus obviating the necessity of filing a separate suit for the deter- 
mination of the same. The line of decisions of the High Court of Bombay 
beginning with Purmananddas Jiwandas.v. Vallabdas Wallji® and ending 
with Chimanlal Hargovinddas v. Gulamnabi® importing the equitable prin- 
ciple above enunciated therefore appears to me to be more in consonance with 
law and equity than the strict and narrow interpretation put on the words 
‘“‘where a decree... is transferred by assignment in writing’? by the High 
Courts of Madras and Calcutta in the decisions above noted. 

Even if an equitable assignment be thus construed as falling within an 
“assignment in writing’’ contemplated by O. XXI, r. 16, of the Civil Procedure 
Code, it would in terms require an assignment of the decree which was to be 
passed in the future in favour of the assignor. In the present case, it is im- 
possible to read the deed of assignment dated February 7, 1949, as expressly 
or by necéssary implication assigning in favour of the respondent the decree 
which was going to be passed by the City Civil Court in favour of Habib and 
‘Sons. There is, however, another aspect of the matter which was not urged 
before the Courts below in the present case nor does it appear to have been 
considered in moèt of the judgments above referred to. 

There is no doubt ọn the authorities that a mere transfer of property as 
such does not by itself spell out a transfer of a decree which has been passed 
or may be passed in respect of that property and it would require an assign- 
ment of such decree in order to effectuate the transfer (vide Hansraj Pal v. 
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Mukhraji Kunwari, Mathurapore Zamindary Co., Ltd. v. Bhasaram Mandal2, 
and Mahanandt Reddi v. Venkatappa®). Where however the property 
which is transferred is an actionable claim within the meaning of its 
definition in s. 3 of the Transfer of Property Act the consequences 
of such transfer would be different. An actionable claim means a claim to 
any debt, or to any beneficial interest in moveable property not in the posses- 
sion, either actual or constructive, of the claimant, which the civil Courts 
recognize as affording grounds for relief, and a transfer of an actionable claim 
when effected by an instrument in yriting signed by the transferor is under 
B. 130 of the Act complete and effectual upon the execution of such instru- 
ment, and thereupon all the rights and remedies of the transferor, whether by 
way of damages or otherwise, vest in the transferee, whether such notice of the 
transfer as is therein provided be given to the debtor or not. If the book debt 
or the property which is an actionable claim is thus transferred by an assign- 
ment in writing all the rights and remedies of the transferor in respect thereof 
including the right to prosecute the claim to judgment in a Court of law either 
in a pending litigation or by institution of a suit for recovery of the same vest 
in the transferee immediately upon the execution of the assignment as a neces- 
sary corollary thereof. Not only is the actionable claim thus transferred but 
all the necessary adjuncts or appurtenances thereto are transferred along with 
the same to the transferee. Section 8 of the Act provides that unless a different 
intention is expressed or necessarily implied, a transfer of property passes 
forthwith to the transferee all the interest which the transferor is then capable 
of passing in the property and in the legal incidents thereof. These incidents 
include where the property is a debt or other actionable claim, the securities 
therefor... but not arrears of interest accrued before the transfer, In 
eases of transfer of book debts or property coming within the definition 
of actionable claim there is therefore necessarily involved also a transfer of 
the transferor’s right in a decree which may be passed in his favour in a pend- 
ing litigation and the moment a decree is passed in his favour by the Court of 
law, that decree is also automatically transferred in favour of the transferee 
by virtue of the assignment in writing already executed by the transferor. 
The debt which is the subject-matter of the claim is merged in the decree and 
the transferee of the actionable claim becomes entitled by virtue of the assign- 
ment in writing in his favour not only to the book debt but also to the decree 
in which it has merged. The book debt does not lose its character of a debt 
by its being merged in the decree and the transferee is without anything more 
entitled to the benefit of the decree passed by the Court of law in favour of 
the transferor. It would have been open to the transferee after the execution 
of the deed of assignment in his favour to take steps under O. XXII, r. 10, of the 
Civil Procedure Code to have himself substituted in the pending litigation as 
a plaintiff in place and stead of the transferor and prosecute the claim to 
judgment; but even if he did not do so, he is not deprived of the benefit of the 
decree ultimately passed by the Court of law in favour of the transferor, the 
only disability attaching to his position being that under s. 132 of the Act he 
would take the actionable claim subject to all the liabilities and equities to 
which the transferor was subject in respect thereof at the date of the transfer. 
The transferee of the actionable claim thus could step into the shoes of the 
transferor and claim to be the transferee of the decree by virtue of the assign- 
ment in writing exeeuted by the transferor in his favour and could therefore 
claim to execute the decree as transferee under O. XXI, r. 16, of the Civil Pro- 
cedure Code. N 

This aspect could not be considered by the High Court of Bombay in Pur- 
mananddas Jiwandas v. Vallabdas Wallji* because the assignment there was 
executed on May 1], 1870, i.e. before the enactment of the Transfer of 
Property Act in 1882. The Court, therefore, applied the equitable principles 
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and came to the conclusion that the equitable assignment which was completed 
on the passing of the decree was covered by the old s, 232 of the Civil Pro- 
cedure Code. It was also not considered by the full bench of the High Court of 
Bombay in Chimanlal Hargovinddas v. Gulamnabi' nor by Dixit J. or by the 
division bench in the present case. The High Court of Patna in Thakuri 
Gope v. Mokhtar Ahmad?, went very near it when it observed that all that 
was transferred was an actionable claim, but did not work out the consequences 
thereof and its reasoning was deflected by the consideration of the equitable 
principles and the applicability thereof while construing the provisions of 
O. XXI, r. 16, of the Civil Procedure Code. The High Court of Calcutta in 
Purna Chandra Bhowmik v. Barma Kumari Debs definitely adopted this posi- 
tion and observed (p. 344) :— 


“,..In my opinion, what was transferred was the claim to a debt and as such would 
come within the definition of actionable claim as given in s. 3 of the Transfer of Pro- 
perty Act. The mere fact that the claim was reduced by the Court did not make, in my 
opinion, any difference.” 


It no doubt applied the equitable principle also and held that the mortgage 
must be deemed to have attached itself to the decree which was for a definite 
amount as soon as the decree was passed, but further observed that the plain- 
tiff was entitled to a declaration that she was an assignee of the decree and 
if she got that declaration it would be open to her to apply for execution of the 
decree under O. XXI, r. 16, of the Civil Procedure Code. I am sure that if this 
aspect of the question had been properly presented to Dixit J. or the division 
bench in the present case, they also would have come to the same conclusion. 

Mr. Umrigar, learned counsel for the respondents further urged that even 
if the respondents were not entitled to the benefit of O. XXI, r. 16, of the Civil 
Procedure Code, they were the true owners of the debt and the decree which 
was ultimately passed by the City Civil Court in favour of Habib and Sons 
by virtue of the deed of assignment dated February 7, 1949, and that under 
s. 146 of the Civil Procedure Code execution proceedings could be taken and 
application for execution could be made by them as persons claiming under 
Habib and Sons. The deed of assignment transferred the debt which was the 
subject-matter of the pending ligitation in the City Civil Court between Habib 
and Sons and the appellant. Habib and Sons could have taken proceedings in 
execution and made the application for execution of the decree against the 
appellant and the respondents claiming under Habib and Sons by virtue of the . 
deed of assignment were therefore entitled to take the execution proceedings 
and make the application for execution under O. XXI, r. 11, of the Civil Proce- 
dure Code. He also urged that O. XXI, r. 16, of the Civil Procedure Code did 
not prohibit such execution proceedings at the instance of the respondents and 
for this purpose relied upon the observations of the learned Judges of the 
High Court of Madras in Mahanandt Reddi v. Venkatappa* (p. 23) :— 

“...We are unable to hold that merely because R. 16 has been interpreted as apply- 
ing only to decrees in existence at the time of the transfer, it prohibits an application by a 
transferee who obtained the transfer of a decree, a transfer which is legally valid and is 
embodied in a written deed (as R. 16 requires) before the decree was actually passed. 
To permit execution by such a transferee, in our opinion, in no way violates the principles 
which are embodied in R. 16 or in O. 21 generally. The appellant here is the -true 
owner of the decree, and he has his written title deed, and that is all that the law requires.” 


It was, however, urged on behalf of the appellant that s. 146 did not apply 
because O. XXI, r. 16, was a specific provision in the Civil Procedure Code which 
applied when a person other than a decree-holder wanted to execute the decree, 
and if the respondents could not avail themselves of O. XXI, r. 16, of the Civil © 
Procedure Code, they could not avail themselves of s. 146 also. Reliance was 
placed in support of this contention on a decision of the High Court of Patna 


1 (1945) 48 Bom. L.R. 16. l 3 [1939] 2 Cal. 341. 
2 [1922] A.T.R. Pat. 563. 4 [1942] A.I.R. Mad, 21, 
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in Thakuri Gope v, Makhtar Ahmad! and another decision of the High Court 
of Allahabad in Shib Charan Das v. Ram Chander?. This contention of the 
appellant is obviously unsound. O. XXI, r. 16, provides for execution of a 
decree at the instance of a transferee by assignment in writing or by operation 
of law and enables such transferee to apply for execution of the decree to the 
Court which passed it. If a transferee of a decree can avail himself of that 
provision by establishing that he is such'a transferee, he must only avail him- 
self of that provision. But if he fails to establish his title as a transferee by 
assignment in writing or by operation of law within the meaning of O. XXI, r. 16, 
of the Civil Procedure Code, there is nothing in the provisions of O. XXI, r. 16, 
which prohibits him from availing himself of s. 146 if the provisions of that 
section can be availed of by him. That is the only meaning of the expression 
‘‘save as otherwise provided by this Code.” If a person does not fall within 
the four corners of the provision of O. XXI, r. 16, of the Civil Procedure Code, 
that provision certainly does not apply to him and the words ‘‘save as otherwise 
provided in this Code’’ contained in s. 146 would not come in the way of his 
availing himself of s. 146, because O. XXI, r. 16, cannot then be construed as an 
‘‘otherwise provision’’ contained in the Code. I am, therefore, of the opinion 
that if the respondents could not avail themselves of O. XXI, r. 16, of the Civil 
Procedure Code they could certainly under the circumstances of the present 
case take the execution proceedings and make the application for execution of 
the decree passed by the City Civil Court in favour of Habib and Sons under s. 
146 of the Civil Procedure Code. 

An objection was however taken on behalf of the appellant during the course 
of the arguments before us, though no such objection was taken in the Courts 
below, that the application for execution made by the respondents was defective 
Inasmuch ag it was not an application in proper form under O. XXI, r. 11, of 
the Civil Procedure Code. Order XXI, r. 11(2) (j), prescribes that particulars 
in regard to the mode in which 'the assistance of the Court was required should 
'bé set out therein. The respondents had in their application for execution 
filed before the City Civil Court not mentioned any of these particulars but 
had only stated that the Court should declare them the assignees of the decree 
as the decretal debt along with other debts were transferred by Habib and Sons 
to them by the deed of assignment dated February 7, 1949, which was confirmed 
by the Custodian of Evacuee Property, Bombay, and should order them to be 
substituted for Habib and Sons. This was no compliance with the provisions 
of O. XXI, r. 11(2) (j), and therefore there was no proper application for execu- 
tion before the Court and the same was liable to be dismissed. Reliance was 
placed in support of this contention on a decision of the High Court of Caloutta 
in Radha Nath Das v. Produmna Kumar Sarkar®, where it was held dissenting 
‘from a decision of the High Court of Bombay in Baijnath Ramchander v, Binj- 
raj Joowarmal Batia & Co.* that under O. XXI, r. 16, of the Civil Procedure 
Code the assignee of a decree cannot make two applications, one for recording 
the assignment and another for executing the decree. The assignee of a.décree 
could only make one application for execution under O. XXI, r. 11, of the Civil 
Procedure Code specifying therein the mode in which the assistance of the 
Court was required and it was only after such application had been ‘made to 
‘the Court which passed the decree that the Court would issue notice under 
O. XXI, r. 16, to the transferor and the judgment-debtor and the decree would 
not be executed until the Court had heard their objections if any to its execution. 
Sen J. in that case observed (p. 327):—.._. . Á . n X 


“It seems to me to be obvious from the wording of the Rule tkat there can be no notice 
to the transferor or judgment-debtor and no hearing of any objection unless and until 
~ there is an application for execution. The notice and the entire proceedings under O. 21, 
R. 16, originate from an application for execution. “If there is no such application the 


J [1922] A.LR. Pat. 563. 4 [1937] Bom. 691, 
2 [1922] A.L.R. All. 98. s. C. [1937] A.I,R, Bom, 366, 
3 [1939] 2 Cal. 325. , 
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proceedings are without any foundation. Order 21, R. 16, of the Code nowhere provides 
for an application to record an assignment or for an application for leave to execute a 
decree by an assignee or for an application for substitution.” 


This in my opinion correctly sets out the position in law, and in so far as the 
two decisions of the High Court of Bombay in Batjnath Ramchander v. Binj- 
raj Joowarmal’ and Krishna Govind v. Moolchand? decide anything to the 
contrary, they are not correct. The position was clarified by a later 
decision of the. High Court of Bombay in Bhagwant Balajirao v. Rajaram 
Sajnajv® where Rajadhyaksha and Macklin, JJ. held, following Radha Nath 
Das v. Produmna Kumar Sarkar+, that an application made by an assignee 
of a decree must under O. XXI, r. 16, be for the execution of the decree 
and not merely for the recognition of the assignment and for leave 
to execute the decree. It was urged before the learned Judges that the practice 
in the High Court of Bombay was to entertain applications of this kind, but 
they observed that the practice, if such a practice prevailed, was opposed to the 
provisions of O. XXI, r. 16, of the Civil Procedure Code. The contention there- 
fore urged on, behalf of the appellant that the application for execution in the 
present case was defective appears to have some foundation. 

This defect however was not such as to preclude the respondents from ob- 
taining the necessary relief. The application which was filed by them in the 
City Civil Court was headed ‘‘application for execution under O. 21, r. 11, of 
the Civil Procedure Code’’, and‘the only defect was in the specification of the 
mode in which the assistance of the Court was required. The particulars which 
were ‘required to be filled in column J were not in accordance with the require- 
ments of O. XXI, r. 11(2)(j), and should have specified one of the modes therein 
prescribed ‘and certainly a declaration that the respondents were the assignees 
of the decree and the order for their substitution as the plaintiffs was certainly 
not one of the prescribed modes which required to be specified in that column. 
The practice which prevailed in the High Court of Bombay as recognised in 
Baijnath Ramchander v. Binjraj Joowarmal Batia & Co. and also in Bhag- 
want Balajirao v. Rajaram Sajnajt appears to have been the only justification 
for making the application in the manner which the respondents did. That 
defect however according to the very same decision in Bhagwant Balajirao v. 
Rajaram Sajnaji was purely technical and might be allowed to be cured by 
amendment of the application. As a matter of fact O. XXI, r. 17, lays down the 
procedure on receiving applications ‘for execution of a decree and enjoins upon 
the Court the duty to ascertain whether such of the requirements of rr. 11 to 14 
as may be applicable to the case have been complied with, and if they have not 
been complied with, the Court has to reject the application or allow the defect 
to be remedied then and there or within a time to be fixed by it. When the 
application for execution in the present ‘case was received by the City Civil 
Court, the Court should have scrutinised the application as required by O. XXI, 
r. 17(1), and if it was found that the requirements of rr. 11 to 14 as may 
be applicable were not complied with as is contended for by the appellant, the 
Court should.have rejected the application or allowed the defect to be remedied 
then and there or within a time to be fixed by the Court. Nothing of the kind 
was ever done by the City Civil Court nor was any objection in that behalf 
taken on behalf of the appellant at any time until the matter came before this 
Court. 

On March 27, 1952, however a further application for execution was filed by 
the respondents in the City Civil Court specifying in column ‘J’ the mode in 
which the assistance of the Court was required and it was by ordering attach- 
ment and gale of the moveable property of the appellant therein specified. This 
further application for execution was a sufficient compliance with the provisions 
of O. XXI, r. 11(2)(j), and was sufficient under the circumstances to cure the 
defect, if any, in the original application for execution made by the respondents 

1 [1937] Bom. 691 3 [1947] A.I.R. Bom. 157. 
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to the City Civil Court on April 25, 1951. This objection of the appellant 
therefore is devoid of any substance and does not avail him. 

The appeal accordingly fails and is dismissed with costs. 

Imam J.—I have had the advantage of perusing the judgments of my learn- 
ed brethren. I agree that the appeal must be dismissed with costs and in 
the view expressed by them that the respondent should be permitted under the 
provisions of s. 146 of the Code of Civil Procedure to execute the decree passed 
in favour of Habib and Sons, as one claiming under the latter. 

The document under which the respondent claimed to execute the decree 
was treated as a deed of transfer in the Courts below and not merely as an agree- 
ment to transfer. By this document there was a transfer of all the book and 
other debts due to Habib and Sons in connection with the Indian business and 
the full benefit of all securities for the debts. The document, however, neither 
in terms, nor by any reasonable interpretation of its contents, purported to 
transfer any decree which Habib and Sons may obtain in the future. It seems to 
me, therefore, that the respondent cannot claim to be a transferee og the decree, 
which was subsequently obtained by Habib and Sons, by an assignment in writ- 
ing within the meaning of O. XXI, r. 16, of the Code of Civil Procedure. 

Order XXI of the Code of Civil Procedure relates to execution of decrees and 
orders. Rule 1 of, that Order relates to payments under a decree which hag 
been passed. Rules 4 to 9 relate to the transfer of an existing decree for execu- 
tion. The normal rule is that a decree can be executed only by the person in 
whose name it stands and r. 10 enables him to do so, while r. 16 of O. XXI 
enables the transferee of the decree to execute it in the same manner and 
subject to the same conditions as an application for execution made by the 
decree-holder. It seems to me, therefore, that there must be a decree in existence ` 
which is transferred before the transferee can benefit from the provisions of 
r. 16. The ordinary and natural meaning of the words of r. 16 can carry no 
other interpretation and the question of a strict and narrow interpretation of 
its provisions does not arise. The position of an assignee, before a decree is 
passed, is amply safeguarded by the provisions of O. XXI, r. 10, which enables 
him to obtain the leave of the Court to continue the suit. Thereafter the decree, 
if any, would be in his name which he could execute. I agree with my 
learned brother Das J. that the provisions of O. XXI, r. 16, contemplated the 
actual transfer by an assignment in writing of a decree after it is passed and 
that while a transfer of or an agreement to transfer a decree that may be passed 
in future may, in equity, entitle the intending transferee to claim the beneficial 
interest in the decree after it is passed, such equitable transfer does not render 
the transferee a transferee of the decree by assignment in writing within the 
meaning of O. XXI, r. 16. In this respect the decisions of the Madras High 
Court in Bhandari v. Ramachandra! and of the Calcutta High Court in 
Mathurapore Zamindary Co., Lid. v. Bhasaram Mandal? and Prabashinee Debi 
v. Rastklal Banerji? are correct. 

As at present advised, I would like to express no opinion as to whether the 
expression ‘‘by operation of law’’ can be given the interpretation suggested 
by my learned brother Das J. as it is unnecessary to do so in the present appeal. 


Appeal dismissed. 


“1 (1907) 17 M.L.J. 391. 3 (1931) I.L,R, 59 Cal, 297, 
2 (1924) LL.B. 51 Cal. 708. — 
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APPELLATE CIVIL. 


` 


Before the Howble Mr. M. C. Chagla, Chief Justice, and Mr. Justice Dixit. 


In the Matter of SRI CHHUGOMAL JASHARAM BHATIJA v. DISTRICT 
. JUDGE, THANA & ABDUL KADAR UPPAL.* 


Administration of Evacuee Property Act (XXXI of 1950), Secs. 27 (2), 2(d) Gii)N—Jurisdiction 
of High Court in reference under s. 27(2)—Whether High Court on reference can ques- 
tion finding of fact arrived at by District Judge—Whether property seized after 
August 14, 1947, must be evacuee property at date of such seizure within s. 2(d) (iii). 


The jurisdiction that the High Court can exercise in a reference under s. 27(2) of 
the Administration of Evacuee Property Act, 1950, can only be the jurisdiction which 
the Custodian-General himself can exercise under s. 27(1) of the Act. That jurisdic- 
tion must be confined to the High Court satisfying itself as to the legality or pro- 
priety of the order passed by the District Judge and that jurisdiction cannot be 
extended@to inquire into the correctness of the decision given by the District Judge 
on a question of fact. 

If any property is taken hold of after August 14, 1947, and that property is subse- 
quently declared to be evacuee property, even so the person, if he seizes that property 
without paying for it or without giving any other property in exchange for it, 
would come within the ambit of s. 2(d}(iii) of the Administration of Evacuee 
Property Act, 1950. 


On information supplied by one Chhugomal and two others a notice to show 
cause why one Mahomed Uppal should not be declared an evacuee under s. 2(d) (4) 
. and (ii) of the Administration of Evacuee Property Act, 1950, was issued on 
July 9, 1952, by the Deputy Custodian of Evacuee Property. The facts on 
which the informants relied were that one Ratanchand owned a building at 
Karachi and one Bhagwandas had a flat in it. It was alleged that on October 9, 
1947, an allotment order was issued by the Rent Controller in Karachi in respect 
of this flat in favour of Mahomed Uppal and the latter occupied this fat as 
tenant and paid rent to Ratanchand till March 31, 1948. It was further alleged 
that Ratanchand finally left Pakistan for India in March 1948 and Bhagwandas 
left Pakistan and came to India in May 1948. It was also stated that in January 
1949 Mahomed Uppal paid a sum of Rs. 105 by cheque to Ratanchand towards 
the arrears of rent for three months. Mahomed Uppal, on the other hand, con- 
tended that he had been to Pakistan only twice for very short periods, that he 
had been living in India since 1927 as a citizen of India and had never migrated 
to Pakistan. He further contended that the flat in question was allotted in 
January 1948 by the Rent Controller to his brother who was in postal service in 
Pakistan and that the flat was never allotted to him. On these facts the Deputy 
Custodian held that Mahomed Uppal was not an evacuee under s. 2(d) (i) of 
the Act but that the evidence before him proved that Mahomed Uppal was an 
evacuee under s. 2(d) (7) of the Act and passed consequential orders on Octo- 
ber 28, 1952. 


On appeal by Mahomed Uppal, the District Judge at Thana held that the facts 
on which the informants relied had not been established and allowed the appeal, 
observing in the course of his judgment, as follows :— 

“The facts of this case raise also a question of law. Assuming that the flat in a build- 
ing at Karachi was allotted to the appellant, does he become an evacuee? The provisions 
of s. 2(d)(ti) not only require that there should be an acquisition of interest in property 
but also that such interes# must be in property which is treated by Pakistan law as 
evacuee property. In another appeal I decided some days back I took the view that it is 
necessary to consider also whether the property on the date of acquisition of interest 
was evacuee property. The expression is also found in the definition of an ‘intending 

* Decided, December 1, 1956. Civil Refer- of the Deputy Custodian of Evacuee 
ence No. 4 of 1955, from the deoision of V.8. Property, Bombay, in Show Cause Notice No." 
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evacuee’ given in s. 2(e)(ii). A reference to the Rulings of the Custodian General, Vol. I, 
page 81, Case No. 4, Jivanji Karimji v. Additional Custodian of Bombay, shows that the 
Custodian-General interpreted that expression as meaning that the property must be 
evacuee property on the date of the acquisition of interest. The definition in s. (2) (d) (iit) 
also in my opinion requires that the flat which is alleged to have been allotted to the 
appellant must be shown to be evacuee property on the date of the allotment. Kirpalani 
had opted for India; his flat presumably became vacant on that account. It was allotted 
to the appellant because it was vacated, not because it was evacuee property. If the 
appellant accepted the flat as a tenant, it may perhaps amount to an acquisition of inte- 
rest in the flat. Ratanchand, however, who was the owner of the flat was not an evacuee. 
He stayed in Pakistan for nearly six months after the date of allotment. He cannot there- 
fore be said to be an evacuee on the date of allotment and the building in which the flat 
in question was allotted to the appellant as alleged was not evacuee property on that date. 
Ii is also to my mind doubtful if the allotment of a flat in a building would amount to ac- 
quisition of interest in property; but it is not necessary to consider this matter further. 
Thus even if the theory of allotment in favour of the appellant is accepted, there being 
no evidence to show that Ratanchand was an evacuee on the date of allotment, the case 
of the appellant will not come strictly within the definition of evacuee given in s.2(d) 
(iii).” 


The informants went in revision to the Custodian General and the Deputy 
Custodian General differed from the District Judge and made the present refer- 
ence to the High Court under s. 27 (2) of the Administration of Evacuee Pro- 
perty Act. 


The reference was heard. 


M. P. Amin, Advocate-General, with R. M. Kantawala, for the referor. 
H. M. Choksi, Government Pleader, for the District Judge of Thana. 
A. A. Peerbhoy, for the applicant. 

B. K. Keswam, for C. J. Bhatija, Informant. 


CHacua C.J. This is a reference made to us by the Deputy Custodian General 
of India under s. 27(2) of the Administration of Evacuee Property Act, and it 
raises some interesting questions as to the proper construction of that Act. 

An order was passed by the Deputy Custodian on October 28, 1952, decla- 
ring Mahomed Abdul Kadar Uppal an evacuee and the Deputy Custodian 
declared him an evacuee under s. 2(d) (1) holding that he had, after August 
14, 1947, obtained otherwise than by way of purchase or exchange, right to or 
interest in or benefit from a property which is treated as evacuee or abandoned 
property under the law for the time being in force in Pakistan. Abdul Kadar 
appealed against this decision to the District Judge of Thana and the District 
Judge of Thana held that the facts on which the informants relied had not 
been established and allowed the appeal. Against that decision the informants 
went in revision to the Custodian General and the Custodian General differed 
from the view taken by the District Judge and made this reference under s. 27 (4) 
to the High Court. 

The facts on which the informants relied may be briefly stated. It appears 
that there was a property in Karachi belonging to one Ratanchand and one Bhag- 
wandas Kripalani had a flat in that property. It was alleged that on October 9, 
1947, an allotment order was issued in respect of this flat in favour of Abdul 
Kadar. Abdul Kadar occupied this flat as a tenant and paid rent to Ratanchand. 
Counterfoils of rent receipts were produced by Ratanchand to show that rent had 
been paid by Abdul Kadar till March 31, 1948. It was also alleged by the inform- 
ants that Bhagwandas left Pakistan finally to come to India in May 1948, and 
Ratanchand finally left Pakistan to come here in March 1948, and it was 
the case of Ratanchand that in January 1949 Abdul Kadar paid a sum of 
Rs. 105 by cheque to him towards the arrears of rent, this amount constituting 
rent for three months, and that subsequently Abdul Kadar had not paid any rent 
to him. As against this the case of Abdul Kadar was that he had been to Pakistan 
only twice, September 14, 1948, to October 5, 1948, and December 29, 1948, to 
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January 31, 1949, that he had been living in India since 1927 and was a citizen 
of this country and had never migrated to Pakistan. According to him he had 
a brother by the name of Ashraf who was in postal service in Pakistan, that he 
was living in Lahore and serving in Lahore, that he had taken long leave in 
January 1948, and the flat was allotted to his brother by the Rent Controller 
and was never allotted to him. On these facts the Deputy Custodian came to 
the conclusion that the flat belonging to Bhagwandas Kripalani was allotted to 
Abdul Kadar and therefore he came within the ambit of s. 2(d) (wz). The 
District Judge on an appreciation of the same evidence came to a contrary con- © 
clusion and he held that the informants had failed to establish that the flat of 
Bhagwandas had been allotted to Abdul Kadar. The Deputy Custodian Gene- 
ral on reviewing the evidence and the materials disagreed with the District 
Judge and made this reference to us. 


The first and the most important question that arises is, what is our jurisdic- 
tion on this reference? Section 27(1) confers revisional jurisdiction upon the 
Custodian General and that jurisdiction is confined to his satisfying himself 
as to the legality or propriety of any order passed by an authority mentioned 
in the Act. Sub-section (2) provides: 

“Notwithstanding anything contained in sub-section (1), where in respect of any 

proceeding called for under sub-section (1), the Custodian-General is of opinion that 
the District Judge is in error in holding any person not to be an evacuee or any property 
not to be evacuee property, he shall not pass any order in relation thereto but shall refer 
the matter, with his own opinion thereon, to the High Court to which the District Judge 
is otherwise subordinate.” 
It is clear that s. 27(2) prevents the Custodian General from exercising his 
revisional jurisdiction in a case where the order he is seeking to revise is the 
order of the District Judge. In such a case the revisional jurisdiction is to be 
exercised by the High Court and not by the Custodian General. 

It is conceded by the Advocate General who appears for the Custodian Gene- 
ral that the question which is referred to us is a question of fact, and what 
we are being asked to do is to interfere with the decision of the District Judge 
on a finding of fact, and the question is whether we have jurisdiction to inter- 
fere with such a finding of fact. It is difficult to dispute the proposition that 
‘a revisional jurisdiction conferred upon the authority to satisfy itself as to the 
legality or propriety of any order cannot include the right or the jurisdiction 
to set aside a finding of fact or interfere with a question of fact. The expression 
‘legality or propriety’’ occurs in various statutes, it has been judicially consi- 
dered, and the authorities have clearly laid down that the jurisdiction confer- 
red by this expression is a revisional jurisdiction and not an appellate jurisdic- 
tion to interfere with findings of fact. Apart from anything else, the very fact 
that the Legislature has conferred revisional jurisdiction upon the Custodian 
General and not appellate jurisdiction must mean that revisional jurisdiction 
is different from appellate jurisdiction. It cannot possibly be suggested that 
when the Custodian General makes this reference to us, appellate jurisdiction 
is conferred upon us and we become ertitled to interfere with findings of fact 
arrived at by the Custodian General. The jurisdiction that we can exercise in 
‘a reference under sg. 27(2) can only be the jurisdiction which the Custodian 
General himself can exercise under s. 27(1). That jurisdiction must be con- 
fined to satisfy ourselves as to the legality or propriety of the order passed by 
the District Judge and that jurisdiction cannot be extended to inquire into 
the correctness of the decision given by the District Judge on a question of fact. 
It is true that in certain? eases a decision on facts may be reversed by a revisio- 
nal authority. But that case only arises when the Court is satisfied that the 
decision of the revisional authority is manifestly wrong or is perverse or that 
there was no evidence whatever to justify the finding of fact. The Advocate 
General concedes that in this particular case he cannot characterise the decision 
of the District Judge either as perverse or as manifestly wrong or being passed 
on no evidence at all. If that be the true position, then whatever may be the 
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legal inferences which arise from the finding of the District Judge, it is not 
open to us in this reference to interfere with that finding. It may also be point- 
ed out that the Legislature has advisedly given a right of appeal in certain 
cases to the District Judge and made that decision final subject to revision. The 
inquiry held by the Deputy Custodian to determine whether a particular person 
against whom notice has been served is or is not an evacuee is not a judicial 
inquiry in a proper sense of the term. It is true that in that Inquiry he must 
observe rules of natural justice, but the-Deputy Custodian is not a Court and 
he does not follow the practice or procedure which is followed in a Court when 
_ the Court hears a suit or an application. In this very case our attention has 
been drawn to the fact that the witnesses here called to depose to facts could 
not be cross-examined by Abdul Kadar’s counsel because that practice is not 
permitted by the Deputy Custodian. It is unfortunate that in an inquiry which 
may result in serious consequences to the person against whom notice is served, 
that person has not been given the right to cross-examine the witnesses. Any- 
body who has anything to do with the administration of justice knows what an 
important right crogs-examination is in order to test the evidence Biven by wit- 
nesses and in order to find out the truth. We have found in the notes of evi- 
dence serious lacunae which could only be explained on the ground that the 
inquiry was not g judicial inquiry. Realising this our Legislature, always con- 
scious of citizen’s rights in important and serious matters, conferred a right of 
appeal upon the person aggrieved to the, District Judge, and that high judicial 
officer’s decision on facts was made final, subject to the limited right which this 
Court would have on a reference being made by the Custodian General to satisfy 


ourselves whether his decision was legal or proper. 
Therefore, in our opinion, on the preliminary point whether we have juris- 
diction to question the finding of fact arrived at by the District Judge, we must 


hold that we have no such Jurisdiction. 

We may point out in passing that the Advocate General has severely criti- 
cised the judgment of the District Judge and has pointed out what according 
to him are serious errors in appreciation of the evidence. It may be that 
another Court may have come to a different conclusion than the one arrived at 
by the District Judge on the evidence and materials before him. But we must 
say that even if we had the jurisdiction to interfere with the decision of the 
District Judge, in a case like this we should be extremely loath to do so unless 
we were satisfied that the decision of the District Judge was a decision which 
was so untenable that it should not be permitted to stand. When we realise, 
as we have pointed out, the handicaps from which the aggrieved party suffers 
in an inquiry held by the Deputy Custodian, it would not be right for us to 
interfere with the decision of the District Judge which has been given in his 
favour. It is true that neither the District Judge nor we have had the benefit 
of seeing the witnesses, but that benefit must be considerably discounted when 
we realise that the inquiry officer has given his decision on facts on evidence 
led before him which has not been properly cross-examined upon. It should 
also be borne in mind that in an inquiry like this the burden must lie upon 
the informant to satisfy the District Judge that he has discharged that burden, 
and in fairness to the District Judge we must say that his decision largely turns 
upon this point of view that the burden has not been as properly discharged as 
it should have been, and in default of that the aggrieved party, viz. Abdul Kadar, 


was entitled to succeed. 

An important point of law has also been raised in this reference—strictly that 
only arises if we do not accept the decision of the Distfict Judge—, but the Dis- 
trict Judge himself has considered this question of law and he has held that 
even on the facts as alleged by the informants Abdul Kadar cannot be deemed 
to be an evacuee within the meaning of s. 2(d) (tt). We have already set 
out that sub-section and it is clear that the mischief aimed at in that sub-section 
is that an evacuee is a person who was depriving a person in Pakistan, who was 
compelled to leave his country owing to the serious situation prevailing there, 
of his property without paying for that propcrty. In other words, if a person 
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in Pakistan who becomes an evacuee by the law of that land loses his property 
or the enjoyment of his property without any consideration being paid for it, 
the person who deprives him of the property, if he is subject to the law of our 
country and if our law can reach him, is declared an evacuee and his property 
here becomes evacuee property. It is giving effect to a fair and just principle 
that if you take away property of an evacuee in Pakistan, you must suffer by 
having your own property here declared evacuee property. It is bearing in mind 
this principle that we must construe this section. 

The admitted facts here are that Bhagwandas Kripalani was a tenant of 
Ratanchand. He himself has said, and the learned District J udge has accepted 
that fact, that in September 1947 he opted for India and his flat was allotted 
we assume for the purpose of this argument—to Abdul Kadar on October 9, 
1947. The view taken by the Deputy Custodian General is that on October 
9, 1947, Abdul Kadar obtained the tenancy rights of Bhagwandas without pay- 
ing anything for the tenancy rights and thereby brought himself within the 
ambit of s. 2(d) (iii). It is clear that if the rights of the evacuee are paid for 
either by pfirchase or by exchange, then the obtaining of the rights of the 
evacuee does not bring the person obtaining those rights within the ambit of 
this sub-section. Therefore, it would seem that the right to or interest in or 
benefit from any property referred to in this sub-sectionemust be a right, 
interest or benefit which must be capable of being purchased or exchanged. 
The question is whether on the relevant date Bhagwandas had any right to or 
interest in or benefit from any property which could be purchased or exchanged. 
One might go even further and ask the question whether on the relevant date 
Bhagwandas had any right to or interest in or benefit from any property, 
because really the.two questions are identical. If Bhagwandas had no right to 
or interest in or benefit from any property, then there was no right, interest 
or benefit which could be purchased or exchanged. It is clear from the record 
that the allotment order was made by the Rent Controller in Karachi acting 
under the Rent Control Act. Therefore, on October 9, 1947 , as a result of the 
allotment order which was issued under the ordinary law of the land, Bhag- 
wandas had no tenancy rights left in him which could be exchanged or pur- 
chased by anyone. It is equally clear that what Abdul Kadar obtained on Octo- 
ber 9, 1947, was no right or interest of Bhagwandas in any property. He obtain- 
ed the flat as a result of the allotment order which terminated the tenancy of 
Bhagwandas. According to Ratanchand, he paid rent for his flat, otherwise 
it might have been said that he obtained a right or interest in property belong- 
ing to Ratanchand without paying for it. But it is nobody’s case that Abdul 
Kadar displaced Ratanchand in his property and thereby came within the mis- 
chief of s. 2(d) (#7). It is difficult to understand how it is possible to urge that 
as far as Bhagwandas was concerned he was being deprived of any right in 
property. As we have already pointed out, he himself had opted for India 
a month earlier. He was giving up his tenancy by reason of that option, and 
whether he was giving up that tenancy or not, he was required by law to give 
up possession by reason of the provisions of the Rent Control Act to which our 
attention has been drawn. Therefore, Abdul Kadar came in possession of this 
flat not as a result of any action he took against Bhagwandas, not as a result of 
any deprivation by him of Bhagwandas’ interest in the property, but as a 
result of Bhagwandas being deprived of the flat by an order issued by the legal 
authority of the land under the law prevalent in that land at that time. So 
the possession of Abdul Kadar cannot be attributed to his obtaining anything 
from Bhagwandas, but it must be attributed to the allotment order issued by 
the proper authority. In the taking possession of the flat there was no privity 
whatever of any sort between Bhagwandas and Abdul Kadar. His right ema- 
nated from a document which he obtained from the proper authority. It is 
clear, therefore, that on the facts as alleged’ by the informants and as found 
by the Deputy Custodian, the case of Abdul Kadar does not fall within the 
definition of s. 2(d) (iii). 

The Advoecate-General has contended that even though an allotment order 
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might have been issued and even though the flat might have been requisitioned, 
Bhagwandas had tenancy rights still left in him which rights were taken over 
by Abdul Kadar without paying anything. It is suggested that the rights that 
Bhagwandas had were rights which would arise if the premises were derequisi- 
tioned. The Advocate-General has relied on a decision of Mr. Justice Coyajee 
in Tarabai Jivanlal v. Padamchand,' where the learned Judge held that where 
Government requisitions premises, under statutory powers, in the occupation of 
a tenant, the tenancy does not thereby come to an end. On derequisitioning of 
the premises by Government, the tenant is entitled to the possession of the pre- 
mises. That decision does not apply to the facts of this case because here the 
requisitioning was not for purposes of defence under the Defence of India Act, 
but this requisition is under the Karachi Act which is similar to our Land 
Requisition Act. In the second place, the English decisions on which reliance 
has been placed by Mr. Justice Coyajee and on which reliance has also been 
placed by the Advocate-General, deal with cases where there was a lease for 
a term and the lessee was disturbed in his enjoyment before the lease had ex- 
pired, and it may be that in a case like that the lessee may continu® to be liable 
to his lessor for the payment of rent and may seek compensation from the Gov- 
ernment authorities for depriving him of his possession. But the position here 
is entirely different. It is not the case of Bhagwandas being disturbed in his 
enjoyment of his flat. If he had opted for India and if he wanted to leave 
the flat, then it would be a case of actual vacancy or legal vacancy. Therefore, 
the requisitioning authority was really requisitioning property belonging to 
Ratanchand and not any right of Bhagwandas. Hence, the only party who 
would be entitled to compensation against the requisitioning authority would 
be Ratanchand and not Bhagwandas. The real question which we have to 
decide is whether on October 9, 1947, Bhagwandas had any subsisting right to 
enjoy this property, which right was interfered with by Abdul Kadar. If Bhag- 
wandas had such a right, then undoubtedly Abdul Kadar did not pay anything 
to Bhagwandas for that right and Abdul Kadar would come within the mischief 
of s. 2(d) (ut). But if we take the view that on the allotment order being 
passed, no right of enjoyment to this property was left in Bhagwandas, then it 
is difficult to understand why Abdul Kadar was expected to pay anything to 
Bhagwandas for the right which he obtained and which right he did not obtain 
from Bhagwandas for the simple reason that Bhagwandas had no such right 
left in him. 

The District Judge has also taken the view that the property which has been 
seized must be evacuee property at the date when it is seized. We are unable 
to accept that view. As rightly pointed out by the Deputy Custodian General, 
the expression which is used in this sub-section 1s ‘‘which is treated as evacuee 
or abandoned property under any law for the time being in force in Pakistan’’ 
and not ‘‘which was treated’’. Therefore, if any property is taken hold of 
after August 14, 1947, and that property is subsequently declared to be evacuee 
property, even so the person, if he seizes that property without paying for it 
or without giving any other property in exchange for it, would come within 
the ambit of s. 2(d) (iii). 

Therefore, in our opinion, the reference must fail on the preliminary ground 
that we have no jurisdiction to interfere with the finding of fact arrived at by 
the District Judge. We are also of the opinion that even if we were to go into 
the question of fact and accept the view of the Deputy Custodian General that 
the flat belonging to Bhagwandas Kripalani was allotted to Abdul Kadar on 
October 9, 1947, even so the case of Abdul Kadar canngt fall under s. 2(d) (m) 
and he cannot be declared an evacuee. 

The result is that the reference must be rejected. The petitioner to pay the 
cost of Abdul Kadar. No order as to costs of the other parties. 

Reference rejected. 

Solicitors for the referor: Intile & CO. , 

” Solicitors for the applicant: Nagindas Husseinaly & Co. 
1 (1949) 51 Bom. L. R. 797. 
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Before Mr. Justice Shah and Mr. Justice Vyas. 


STATE v. YAMANAPPA LIMBAJI PANDHARE.* 


Bombay Police Act (Bom. XXII of 1951), Sec. 31—Indian Penal Code (Act XLV of 1860), 
Secs. 332, 99, 323—Authorisation of officer under s. 31(1) of Bombay Police Act whether 
would avail for taking action under s. 31(2) of Act—Accused, a police head constable, 
dismissed from service—District Superintendent of Police calling upon accused, by 
notice, to vacate his quarters in Police Lines and warning that non-compliance would 
entail action under s. 31 of Bombay Police Act—Accused failing to vacate quarters and 
D. S. P. ordering Sub-Inspector of Police to take legal action against accused—Accus- 
ed assaulting and causing hurt to S. I. when latter executing D. S. P’s order—Whe- 
ther order passed by D. S. P. an order without authority—Sub-Inspector whether 
acting in discharge of his duty as public servant—Whether accused entitled to resist 
order in exercise of right of self-defence—Construction. 


Sectio 31(1) of the Bombay Police Act, 1951, merely directs that a police officer 
shall vacate the premises provided to him for residence by the State Government on 
his ceasing to be a police officer or when required by the State Government or by 
the authorised officer to do so. It does not provide for action, to be taken against 
a police officer in case he does not vacate the premises, though bound to or required 
to do so. A situation arising out of non-compliance by a police officer with the provi- 
sions of s. 31(1) of the Act is the subject-matter of s. 31(2) of the Act, which provides 
that the said situation should be dealt with only by the State Government or the 

` officer authorised by the State Government in that behalf. The subject-matter of the 
two sub~sections of s. 31 being thus different, the authorisation of an officer under 
s. 31(1) would not avail for action to be taken under s. 31(2). 

The words “in this behalf” in s.31(1) of the Bombay Police Act, 1951, mean ‘in behalf 
of requiring a police officer other than an officer who has ceased to be in the service 
of the Police Department to vacate the premises provided to him by the State Govern- 
ment for his residence.’ The words “in this behalf” in s. 31(2) of the Act mean ‘in behalf 
of action to be taken for recovering possession from a police officer who is bound, or 
required, to vacate, but does not do so and for delivering it to another specified person.’ 

The agcused who was a head police constable was dismissed from service on April 8, 
1954. On May 25, 1954, the District Superintendent of Police by a notice called upon 
the accused to vacate the quarters which he was provided with during his term of 
service within seven days from the receipt of the notice, and he was further warned 
that if he failed to comply with the notice, action under s. 31 of the Bombay Police 
Act, 1951, would be taken against him. This notice was served upon the accused but 
he failed to comply with it. On July 29, 1954, the District Superintendent of Police 
by an order directed a Police Sub-Inspector to take legal action against the accused, 
and on August 11, 1954, the Sub-Inspector went to the quarters occupied by the accus- 
ed to execute this order. The accused offered resistance to the Sub-Inspector and 
assaulted him. The accused was thereupon prosecuted upon a charge under s. 332 
of the Indian Penal Code, 1860. The accused contended that the District Superin- 
tendent of Police had no authority to issue an order for his forcible eviction from 
the premises under s. 31(2) of the Bombay Police Act, 1951, that when the Sub- 
Inspector came to his quarters to evict him forcibly from his premises he was not 
acting in the discharge of his duty, and that the accused was entitled to resist the un- 
authorised entry of the Sub-Inspector into his premises:— 

Held, that as the order which the District Superintendent of Police had passed on 
July 29, 1954, for taking action against the accused, presumably under s. 31(2) of the 
Bombay Police Act, fo51, was without his authorisation by the State Government in 
that behalf, it was an order without authority; 


* Decided, December 7, 1955. Criminal of conviction and sentence passed by A.S. 
Appeal No. 795 of 1955, from the order of Nadgouda, Judicial Magistrate, F. C., Third 
acquittal passed by K. M. ‘Hanbarhatty, Addi- Court, Sholapur, in Criminel Case No. 20§1 
tional Sessions Judge, Sholapur, in Criminal of 1954. 

Appeal No. 282 of 1954, raversing the order 
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that the Sub-Inspector who was bound to carry out this order was acting in the 
discharge of his duty as a public servant when he went to the accused’s premises to 
enforce that order; and : 
that, therefore, the accused was not justified in resisting the execution of the order 
by obstructing the Sub-Inspector and causing him hurt. 
Queen Empress v. Dalip: and Emperor v. Madho? commented on. 


Onr Yamanappa (accused) who was serving as a head constable in the Police 
Department at Sholapur was dismissed from service on April 3, 1954. On May 
20, 1954, the District Superintendent of Police, Sholapur, issued a notice against 
the accused which was in the following terms :— 


“I, Shri P. J. Lewis, LP.S., District Superintendent of Police, Sholapur, hereby issue 
a Notice to you, Yemanappa Limbaji Pandhare, Ex-Police Head Constable, residing at 
‘A’ Division Fort Police Line, Sholapur, that, you were removed from service by order 
No. 65-E/54, dated 2/3-4-1954. During the tenure of your service in police force, you 
have been residing in Room No. 45 of Block No. 3 in the said lines. As you are no 
longer in service of the Police Department, you have no right to reside in the above room 
any longer. 

You are, therefore, informed by this notice that you should vacate within 7 days of 
the receipt of this Notice the above room in the said Police Lines and hand over the 
possession of the same to the Police Sub-Inspector, ‘A’ Division, Sholapur, or to an officer 
whom he may depute for the purpose. After handing over the possession of the said 
room to the S.I., ‘A’ Division, Sholapur, or to an officer deputed by him, you should 
obtain a receipt in token of the same. 

Failure to do so on your part, an action under s. 31 of the Bombay Police Act, 1951, 
will be taken.” 


This notice was served upon the accused on June 3, 1954. The accused 
failed to comply with the notice and on July 29, 1954, the District Superintend- 
ent of Police directed the Sub-Inspector attached to the ‘A’ Division Police 
station to take legal action against the accused and to report the result of the 
action taken to the District Superintendent of Police within seven days. On 
August 11, 1954, when one Salvi, a Sub-Inspector of Police, went to the accused’s 
room to execute the order of the District Superintendent of Police dated July 
29, 1954, the accused assaulted the Sub-Inspector. The accused was thereupon 
prosecuted upon a charge under s. 332 of the Indian Penal Code. 

The accused pleaded not guilty to the charge and contended that the District 
‘Superintendent of Police had no authority to issue an order for forcible eviction 
under s. 81(2) of the Bombay Police Act, 1951, that the order dated July 29, 
1954, issued to the Sub-Inspector of Police and which he sought to execute on 
August 11, 1954, had authorised him to take ‘‘legal action’’ only, i.e. prosecution 
under s. 132 of the Bombay Police Act, that consequently the Sub-Inspector 
was not acting in the discharge of his duty but was committing an offence under 
's. 147 of the Act, that the accused had only resisted the illegal and unauthorised 
entry of the Sub-Inspector into his room and that he had not assaulted or 
caused hurt to him. 

The trying magistrate held that the order issued to the Sub-Inspector was 
legal and valid and that he was acting in the discharge of his duty when the 
accused assaulted him and caused him hurt. The magistrate convicted the 
accused of an offence under s. 332 of the Indian Penal Code and sentenced him 
to imprisonment till the rising of the Court and to pay a fine of Rs. 25, observing 
in his judgment as follows :— eo 

“In the present case, the accused ceased to be a police qfficer on 3-4-54, on which 
date, he was dismissed. So, as per sub-cl. (b) above, it was his duty to vacate the pre- 
mises. He failed to do so. So, as per cl. (2) of the above section, the DS.P., Sholapur, 
issued an order exh. 2, asking the accused, to vacate the premises within 7 days of the 
service of the order. So, the order exh. 2 is quite correct and is in proper form. The 
' learned pleader for the defence, has argued, that, the D.S.P. had no authority to. issue 


1 (1896) I. L. R. 18 All. 246. 2 (1917)I. L. R. 40 All. 28. 
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an order tò Vaéate the premises, as he was not empowered by the State Government in 
this behalf, as required by cl. 2 of s. 31. Prosecution has produced a copy of the Notifica- 
tion of the Home Department dated 22-9-1951, at exh. 6. As per this Notification, a 
D.S.P. is authorised to exercise the powers, under sub-cl. (b) of cl. (1), with respect 
to police officers, under his jurisdiction. It is true, that, there is no separate Notification 
of the Government of Bombay empowering a D.S.P. to exercise the powers under 
cl (2) of s. 31. But, in my opinion, no such Notification is necessary. Because, the 
words used in sub-s. (b) of cl. (1) are ‘Any officer authorised by the State Government 
in this behalf,’ while the words used in cl. (2) are ‘the Officer authorized in this behalf 
by the State Government.’ The word ‘The Officer’ has reference to the officer empowered 
under sub-cl. (b) of cl. (1), that is, a D.S.P. as per Notification exh. 6. In the present 
case, the D.S.P. Sholapur is empowered to exercise the powers under sub-cl. (b) of 
cl. (1). So, he is the Officer who can issue orders under cl. (2). If, this view is not 
accepted as correct, still, the D.S.P. Sholapur, has got powers, under sub-cl. (b), to ask 
the accused to vacate the premises, on the ground of necessity and expediency, as per 
Notification exh. 6.” 


On appeat the Sessions Judge revised the order of conviction and sentence 

passed against the accused and ordered the accused to be acquitted of the charge 
preferred against him, observing in his judgment as follows :— 
. “But it is obvious that the matters covered by sub-ss. 1 and 2 are quite different 
and this is further confirmed by the separate notification issued by the Government under 
s. 31(2) on 3-12-1954 authorising the D.S.P. to exercise these powers of physical 
eviction. See .page 1586, Bombay Government Gazette, Part IV-B, dated 16-12-1954. 
Now, this notification silences the whole prosecution contention on this point and shows 
very clearly that upto the date of the present offence, the D.S.P. of Sholapur had no 
authority to issue an order under s. 31(2) and order the physical eviction of the accus- 
ed. Consequently, whatever the P.S.I. might have thought of the order issued by his 
superior officer, it is evident that he was trying to execute an illegal and ultra vires order. 
It cannot, therefore, be argued or contended that the P.S.I. was acting in the lawful 
discharge of his duty as a public officer, when he went to evict the accused from Room 
No. 45 on 11-8-1954. 

...under s, 99, I.P.C., there is no right of private defence in such a case. This 
part of s. 99 has been enacted to meet cases which do not fall within s. 332, I.P.C., 
by reason of the fact that the public servant was not acting in the discharge of his duty 
when the assault on him took place. It is sufficient if he was acting in good faith under 
colour of his office. Now ‘in’ good faith’ means ‘with care and attention, while 
‘under colour of office’ means ‘in the honest and legitimate discharge of powers con- 
ferred or of duties imposed on him as a public servant.’ But even then the act must 
not be wholly unjustifiable. The section will have no application to a case where the 
initial proceeding and the power under which the public servant purports to act are 
altogether without jurisdiction and entirely ultra vires. The word ‘Strictly’ has been 
deliberately used in this section in order to exclude acts where there is a complete want 
of jurisdiction. (See Jograj Mahto -42 Cr. L. J. 199). The section will, therefore, apply 
only where there is an excess of jurisdiction as distinct from a complete absence of juris- 
diction, or where the public servant has done wrongly what he might have done rightly, 
but not where the act could not possibly be done rightly. (See Gamun, 31 Cr. L. J. 294). 
In the present case, there was complete want of jurisdiction in the action taken by the 
P.S.I. and consequently the accused had a right to defend himself against it. The rulings 
in Queen Empress v. Dalip (18 All. 248) and Lava v. Emperor (18 Cr. L. J. 689) are 
not applicable in this case, as in both those cases there was some justification for the 
act of the public servants. It is, therefore, evident that the accused cannot be convicted 
under s. 323, I.P.C., for he acted in self-defence and did not exceed the limit prescrib- 
ed by law for the exercis® of that right.” 


The State of Bombay appealed. i 


H. M. Choksi, Government Pleader, for the State of Bombay. 
Y. V. Chandrachud, for the respondent-accused, 


-Vyvas J. This is an appeal by the State of Bombay from an appellate judg- 
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ment of the learned Additional Sessions Judge, Sholapur, acquitting the res- 
pondent Yamanappa Limbaji Pandhare, who was convicted of an offence under 
s. 3382 of the Indian Penal Code by the Judicial Magistrate, First Class, III 
Court, Sholapur. 

This appeal raises, a question of construction of s. 31 of the Bombay Police 
Act No. XXII of 1951 and the question has arisen in this way. The respondent 
Yamanappa Limbaji Pandhare, whom I shall hereafter refer to as the accused, 
was originally serving as a head constable in the Police Department. On April 
3, 1954, he was dismissed from service. During the tenure of his service he 
was provided with quarters in room No. 45 of Block No. 3 in ‘A’ Division Police 
Lines, Sholapur. After his dismissal the accused applied to the District Super- 
intendent of Police, Sholapur, on April 25, 1954, for permission to stay on 
m the abovementioned premises. On May 3, 1954, the District Super- 
intendent of Police issued a notice to the accused, calling upon him to vacate 
the premises, which were occupied by him, within seven days of the receipt of 
the notice. On May 5, 1954, Mr. Sapre, the Second Sub-Inspector of Police 
attached to the ‘A’ Division Police Station, went to the room of*the accused 
in order to serve upon him the abovementioned notice which was issued against 
him by the District Superintendent of Police. The accused refused to sign 
the notice as it was not accompanied by a duplicate copy. On May 11, 
1954, Mr. Sapre again went to the room of the accused to serve the notice upon 
him. At that time Mr. Sapre had taken the notice and also a duplicate copy 
thereof with him. Even on that occasion the accused refused to accept the 
notice and his contention in that behalf was that the duplicate copy of the 
notice did not bear the signature of the District Superintendant of Police. 
Thereafter, on May 25, 1954, the District Superintendent of Police issued 
another notice against the accused. By this notice, which is exh. 2, the 
District Superintendent of Police called upon the accused to vacate the premises 
occupied by him within seven days from the receipt of the notice. The District 
Superintendent of Police further warned the accused that in case he failed to 
comply with the notice, action under s. 31 of the Bombay Police Act, 1951, would 
be taken against him. This notice exh. 2 was served on the accused on 
June 3, 1954. It would appear that even in the case of this notice the accused 
refused twice to accept it upon one pretext or another. Ultimately it was on 
June 3, 1954, that the notice was served upon him. Thereafter, on two 
oceasions, the police jamadar Javalgikar went t6 the room of the accused as 
the accused had failed to vacate his premises within seven days from the receipt 
of the District Superintendent of Police’s notice. The two occasions upon 
which Mr. Javalgikar went to the room of the accused were once on June 28, 
1954, and again on July 25, 1954. On both these occasions the accused told 
the Jamadar that he would not vacate the premises and that he would see the 
Sub-Inspector in that connection. On July 26 Sub-Inspector Salvi went to 
the room of the accused and asked him to vacate the premises. On that day 
(July 26, 1954) the accused gave Sub-Inspector Salvi an application addressed 
to the District Superintendent of Police, Sholapur. By that application the 
accused asked for permission to stay on in the premises till August 10, 1954, 
as he had preferred an application to the High Court at Bombay against the 
order of his dismissal. The accused’s application for permission to stay on in 
the premises was rejected by the District Superintendent of Police. Thereafter, 
on July 29, 1954, the District Superintendent of Police directed the Sub-Ins- 
pector attached to the ‘A’ Division Police Station to take legal action against 
the accused and to report the result of the action taken to the District Super- 
intendent of Police within seven days. Pursuant to th® abovementioned order 
of the District Superintendent of Police dated July 29, 1954, Sub-Inspector 
Salvi went to the room of the accused along with panchas and constables. On 
August 11, 1954, when Mr. Salvi went to the accused’s room to execute the 

<order of the District Superintendent of Police dated July 29, 1954, the accused 
offered resistance to Mr. Salvi and assaulted him while he was discharging his 
duty as a public servant, namely as a Police Sub-Inspector. As a result of the 
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assault made by the accused upon Mr. Salvi, the accused was prosecuted upon 
a charge under s. 332 of the Indian Penal Code. 
_ The accused pleaded not guilty to the charge and contended that the Dis- 
trict Superintendent of Police, Sholapur, had no authority to issue an order 
for his forcible eviction from his premises under s. 31, sub-s. (2), of the Bombay 
Police Act, 1951. The accused contended that the order of the District Super- 
intendent of Police dated July 29, 1954, merely authorised Mr. Salvi to take 
legal action against the accused. The accused said that the expression ‘legal 
action’ meant a prosecution under s. 132 of the Bombay Police Act and did 
not mean forcible eviction. Consequently, said the accused, when Sub-Inspector 
Salvi went to his room on August 11, 1954, to evict him forcibly from his 
premises, he (Mr. Salvi) was not acting in the discharge of his duty, but was on 
the contrary committing an offence himself which was punishable under s. 147 of 
the Police Act. In other words, the accused contended that he had only resist- 
ed an unauthorised entry of Sub-Inspector Salvi into his premises. He main- 
tained that he did not assault Mr. Salvi nor caused hurt to him. 

Now, thelearned trial Magistrate who heard and decided the case against 
the accused held that, though the writing exh. 2 dated May 25, 1954, was 
styled ‘‘notice’’ by the District Superintendent of Police, it was virtually an 
order issued under s. 31 of the Bombay Police Act, inasmuch as it stated that 
the accused had been dismissed from service on April 3, 1954, that there- 
fore he had no right to reside in room No, 45 any longer, that he should vacate 
the premises occupied by him within seven days of the receipt of the order 
and that, on his failing to do so, legal action against him would be taken. The 
learned Magistrate held further that the above order was issued by the District 
Superintendent of Police, Sholapur, under sub-s. (2) of s. 31 of the Bombay 
Police Act, and in the learned Magistrate’s view it was a competent order. 
While dealing with this point the learned Magistrate observed that it was true 
that no separate notification under s. 31, sub-s. (2), was issued by the State 
Government authorising a District Superintendent of Police to exercise powers 
under s. 31, sub-s, (2), but, said the learned Magistrate, no separate notification 
under s. 31, sub-s. (2), was necessary. In the view of the learned Magistrate, 
since the words in s. 31, sub-s. (1), cl. (b), are ‘‘any officer authorised by the 
State Government in this behalf’’ and since the words in s. 31, sub-s. (2), are 
‘the officer authorised in this behalf by the State Government’’, the word 
‘officer’ in s. 31, sub-s. (2), means and refers to the ‘officer’ authorised under 
s. 31, sub-s. (2), el. (b). In other words, the learned Magistrate held that a 
District Superintendent of Police or an Additional District Superintendent of 
Police or a Deputy Commissioner of Police, Greater Bombay, empowered by 
the State Government under s. 31, sub-s. (1), cl. (b), can validly issue an order 
to the person concerned to vacate the premises and can validly direct a police 
officer to enter upon the premises occupied by the person concerned and to 
remove the said person from the said premises. 

Then the learned Magistrate held that by the words ‘legal action’ in the 
District Superintendent of Police’s order dated July 29, 1954, the District 
Superintendent of Police meant an action under s. 31, and not under s. 132, of 
the Bombay Police Act, since ‘‘an action under section 31 of the Bombay 
Police Act, 1951”, was expressly referred to by the District Superintendent 
of Police in his notice dated May 25, 1954. Concluding his observations on this 
point, the learned Magistrate said that ‘‘the action taken by Shri Salvi was 
a legal one and it was the action intended to be taken under order exh. 2”. 

On merits the learned Magistrate held that hurt was caused by the accused to 
‘Sub-Inspector Salvi wRen Mr. Salvi was discharging his duty as a public ser- 
vant. Accordingly, the Jearned Magistrate convicted the accused of an offence 
under s. 332 of the Indian Penal Code and sentenced him to imprisonment till 
the rising of the Court and to pay a fine of Rs. 25 or in default to suffer 15 
days’ rigorous imprisonment. 

On the accused appealing to the Court of Session at Sholapur, the learned 
Additional Sessions Judge, Sholapur, held firstly that the District Superinten- 
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dent of Police had no power to issue an order such as the one issued by him 
on July 29, 1954, and secondly that the words ‘‘legal action” used by the Dis- 
trict Superintendent of Police in his order dated July 29, 1954, would mean 
‘“a civil action for eviction or a prosecution under s. 132 of the Bombay Police 
Act, but by no stretch of imagination an action under s. 31, sub-s. (2).’’ On 
merits ‘the learned Additional Sessions Judge agreed with the learned Magis- 
trate that hurt was caused by the accused to Sub-Inspector Salvi; but as he 
held that the District Superintendent of Police’s order dated July 29, 1954, was 
incompetent under s. 31, sub-s, (2), it was un order without jurisdiction and 
therefore the accused was entitled to resist it in the exercise of his right of 
self-defence. To use the language of the learned Judge, ‘‘in the present case, 
there was complete want of jurisdiction in the action taken by the P.S.I. 
and consequently the accused had a right to defend himself against it”. 
Accordingly, the learned Additional Sessions Judge reversed the order 
of conviction and sentence passed against the accused and ordered the accused 
to be acquitted of the charge which was preferred against him. The State of 
Bombay has come in appeal from this judgment of acquittal pa€sed by the 
learned Additional Sessions Judge, Sholapur, in favour of the accused. 

The learned Government Pleader before us supports the view taken by the 
learned Magistrate and contends that the authorisation issued by the State 
Government under s. 31, sub-s. (1), cl. (b), would be an authorisation for the 
purpose of an action to be taken under s. 31, sub-s. (2), also, and that a separate 
authorisation under s. 31, sub-s, (2), as distinct from the authorisation under 
s. 31, sub-s. (2), cl. (b), is not necessary for taking action under s. 31, sub-s. (2). 
For this submission, the learned Government Pleader relies on the words: ‘‘the 
officer authorised in this behalf’’ in s. 31, sub-s. (2) and contends that these 
words would mean ‘‘the officer authorised in the matter of requiring the person 
concerned to vacate the premises occupied by him’’. Then the learned Govern- 
ment Pleader says that the authorisation in the matter of requiring the person 
concerned to vacate the premises occupied by him is the authorisation to which 
s. 31, sub-s. (1), cl. (b), refers. It is in this manner that the learned Govern- 
ment Pleader submits that the authorisation referred to in s. 31, sub-s. (1), 
cl. (b), and the authorisation referred to in s. 31, sub-s. (2), is the same autho- 
risation and that two distinct authorisations, one under s. 31, sub-s. (1), el. (b), 
and the other under s. 31, sub-s. (2), are not contemplated by the Act, 

In our view the learned Government Pleader is in error. Section 31, sub-s. 
(1), cl. (6). of the Bombay Police Act, 1951, reads: 


“Any Police Officer occupying any premises provided by the State Government for 
his residence shall, notwithstanding anything contained in any law for the time being 
in force, vacate the same on his ceasing to be a Police Officer or whenever the State Govern- 
ment or any officer authorised by the State Government in this behalf thinks it necessary 
and expedient to require him to do so.” 


It is clear that cl. (b) of sub-s. (1) of s. 31 refers to two classes of police officers 
who must vacate the premises provided to them by the State Government for 
their residence, and the two classes of police officers are (1) those who 
on ceasing to be police officers automatically cease to be entitled to remain in 
occupation of the premises provided to them by the State Government for their 
residence while they were in service and (2) those who are in service but 
whose removal from the premises provided to them for residence by the State 
Government is considered necessary and expedient by the State Government or 
any officer authorised by the State Government in that behalf. The important 
point to be noted is that so far as the provisions of s. 319 sub-s. (1), cl. (b), are 
concerned, no authorisation of any officer is necessary before that officer can 
call upon a person who has ceased to be in the service of the Police Department 
to vacate the premises which were allotted to him by the State Government for 
his residence while he was in service and were continued to be occupied. by him 
even after his ceasing to be in service. A person who ceases to be in the service 
of the Police Department automatically ceases to be entitled to remain in occu- 
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pation of those premises and he must vacate those premises. He could be asked 
by his departmental superior to remove himself from the said premises and 
this could be done under s. 31, sub-s. (1), el. (b), without any authorisation of 
the said superior by the State Government in that behalf. Under s. 31, sub-s. 
(1), cl. (b), an authorisation of an officer by the State Government is essential 
only where it is considered necessary and expedient to require a police officer 
who is still in service to vacate the premises allotted to him by the State Gov- 
ernment for his residence. 


Now, let us turn to the provisions of s. 31, sub-s. (2). It reads: 


“If any person who is bound or required under sub-section (1) to vacate any premises 
fails to do so, the State Government or the officer authorised in this behalf by the State 
Government may order such person to vacate the premises and may direct any Police 
Officer with such assistance as may be necessary to enter upon the premises and remove 
therefrom any person found therein and to take possession of the premises and deliver 
the same to any person specified in the direction.” 


The words ‘‘any person who is bound under sub-s. (1) to vacate’’ refer to a 
person who has ceased to be a police officer and has, therefore, automatically 
ceased to be entitled to remain in occupation of the premises which were pro- 
vided to him by the State Government for residence while he was in service 
and is accordingly bound to vacate those premises. The words ‘‘any person 
who is required under sub-s. (1) to vacate’’ refer to a police officer who is 
still in service, but whose removal from the premises provided to him by the 
State Government for residence is considered necessary and expedient and who 
is, therefore, required to vacate the said premises. It is thus clear that the action 
contemplated by sub-s. (2) of s. 31 is the action to be taken against both the 
classes of police officers—police officers who have ceased to be in service and 
those still in service—who are referred to in sub-s. (1), in case they fail to 
vacate the premises which they are bound to, or required to, vacate as the case 
may be. Section 31, sub-s. (2), provides that such an action can only be taken 
by the State Government or by the officer authorised in that behalf by the State 
Government, Sub-section (1) of s. 31 merely directs that a police officer shall 
vacate the premises provided to him for residence by the State Government on his 
ceasing to be a police officer or when required by the State Government or by 
the authorised officer to do so. It does not provide for the action to be taken 
against a police officer in case he does not vacate the premises, though bound 
to or required to do so. A situation arising out of non-compliance by a police 
officer with the provisions of sub-s. (1) is the subject-matter of sub-s. (4), and 
sub-s. (2) provides that the said situation could be dealt with only by the State 
Government or the officer authorised by the State Government in that behalf. 
The subject-matter of the two sub-sections of s. 31 being thus different, the 
authorisation of an officer under sub-s. (1) would not avail for the action to 
to be taken under sub-s. (2). That the authorisation contemplated by sub-s. 
(1) and the authorisation referred to in sub-s. (2) are intended for different 
purposes is evident from the provisions of the two sub-sections. An authorisa- 
tion under sub-s. (1) confers only a limited authority upon an officer who is 
authorised. That authority extends only to the issuing of a requisition upon a 
police officer who is still in service to vacate the premises allotted to him by the 
State Government for his residence when the officer authorised by the State 
Government in that behalf considers it necessary and expedient that he must do 
so. That the authorisation for the purpose of sub-s. (1) is distinct from the 
authorisation for the urpose of sub-s. (2) is clear from the words ‘‘in this 
behalf” used by the Legislature in sub-s. (1). These words (i.e. ‘‘in this be- 
half’’) mean ‘‘inebehalf, or for the purpose, that is mentioned in sub-s. (1)’’. 
Now the purpose for which an officer is authorised by the State Government 
under sub-s. (1) is that he should in the first instance determine whether it is 
necessary and expedient that a police officer other than an offcer who has 
ceased to be in the service of the Police Department should be removed from 
the premises provided to him by the State Government for residence and should 
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then issue a requisition upon the police officer concerned in that connection. 
Under the authority conferred upon an officer by the State Government under 
sub-s. (1), it is not competent to the officer to take any action if a police officer 
who has ceased to be in service as such does not vacate the premises which he 
becomes automatically bound to vacate upon his ceasing to be a police officer, 
or if an officer serving in the Police Department does not remove himself from 
the premises allotted to him by the State Government for residence, though re- 
quired to do so. The action to be taken upon such a contingency occurring is 
the subject-matter of sub-s. (2), and it is only the State Government or the 
officer authorised by the State Government in that behalf who can take that 
action. Before a person who has ceased to be a police officer may be called upon 
by his superior to vacate the premises, it is not necessary that the said supe- 
rior should have been authorised in that behalf by the State Government. The 
right of an officer who has ceased to be in the Police service to continue in oceu- 
pation of the premises which were allotted to him for his residence by the State 
Government is automatically lost by his ceasing to be a polices officer and 
he can be asked to vacate those premises straightaway. No authorisation of 
any officer in that behalf by the State Government is necessary before he can 
be so asked. But if a police officer, other than an officer who has ceased to 
be in the police service, is to be asked to vacate the premises, only the State 
Government or an officer authorised in that behalf by the State Government 
under sub-s. (1) can do so. But the said authority extends only to the deter- 
mination whether it is necessary and expedient that the police officer con- 
cerned should be called upon to vacate the premises assigned to him by the 
State Government for his residence, and if it is considered necessary and ex- 
pedient that the said police officer must vacate the premises, the officer autho- 
rised [under sub-s. (1)] can require him to vacate those premises. But under 
that authority, that is the authority conferred by the State Government under 
sub-s. (1), the authorised officer can take no further action against the police 
officer concerned if the said officer does not vacate the premises, though required 
to do so, the reason being that the further action is the subject-matter of sub- 
s. (2) and is not contemplated by sub-s. (1). 

The position on the subject may be summed up thus: The words “‘in this 
behalf’’ in sub-s. (1) mean ‘in behalf of requiring a police officer other than 
an officer who has ceased to be in the service of the Police Department to vacate 
the premises provided to him by the State Government for his residence’. The 
words “‘in this behalf’’ in sub-s. (2) mean ‘in behalf of action to be taken for 
recovering possession from a police officer who is bound, or required, to vacate, 
but does not do so and for delivering it to another specified person’. Thus, the 
provisions of the two sub-sections themselves show that the scope and extent 
of the authorisation under sub-s. (1) differ from the scope and extent of the 
authorisation under sub-s. (2) Accordingly, an authorisation under sub-s. (1) 
will be no authorisation for taking action under sub-s. (2). 

Now, there is no doubt that the action which Sub-Inspector Salvi understood 
as the action directed to be taken by the District Superintendent of Police by 
his order dated July 29, 1954, was the action under s. 31, sub-s. (2), and it 
is not disputed in this case that so far as an authorisation by the State Govern- 
ment under s. 31, sub-s. (2), is concerned, the District Superintendent of Police 
was not so authorised. In this connection, we may turn to the Government 
Notification, Home Department, No. 8484/5-I1(G), dated September 22, 1951, 
which was in these terms: 

“In exercise of the powers conferred by sub-clause (b) of clayse (J) of section 31, of the 
Bombay Police Act, 1951 (Bom. XXH of 1951) the Government of Bombay is pleased to 
authorise a District Superintendent of Police, an Additional District Superintendent of 
Police and the Deputy Commissioner of Police, Head Quarters, Greater Bombay, to 
exercise the powers under the said sub-clause (b) with respect to Police Officers under 
their respective jurisdiction.” 

In this notification, there was an express authorisation by the State Govern- 
ment of a District Superintendent of Police, an Additional District Superinten- ` 
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dent of Police and the Deputy Commissioner of Police, Headquarters, Greater 
Bombay, for exercising the powers under cl. (b) of sub-s. (1) of s. 31 of the 
Bombay Police Act.- There igs no evidence to show that a similar notification 
was issued by the State Government authorising a District Superintendent of 
Police or an Additional District Superintendent of Police to exercise 
powers under s.- 31, sub-s. (2). Therefore, we must agree with the view 
of the learned Additional Sessions Judge, Sholapur, that the order which 
the District Superintendent of Police, Sholapur, passed on July 29, 1954, 
for taking action against the accused, the result of which was to be re- 
ported to him in seven days’ time, was without his authorisation by the State 
Government in that behalf. It was, therefore, an order without authority. 


But we cannot accept the learned Judge’s view that on that account the 
accused was entitled to resist Sub-Inspector Salvi when the Sub-Inspector went 
to the accused’s room to execute that order. The mere fact that the order, 
for the enforcement of which the Sub-Inspector went to the accused’s room, 
was defectige at the source for want of authorisation of the District Superin- 
tendent of Police by the State Government under sub-s. (2) of s. 81 cannot 
assist the accused in his defence that he was justified in resisting the execution 
of the order by obstructing the Sub-Inspector and causing hurt to him, once 
we are satisfied that the Sub-Inspector was acting in the distharge of his duty 
as a public servant when he went to the accused’s room to enforce that order. 
Now, in this case we entertain no doubt whatever that Sub-Inspector Salvi 
was bound to carry out the order of the District Superintendent of Police, 
‘Sholapur, given to him on July 29, 1954. He could not possibly know 
of a subtle and technical legal distinction between an.authorisation under s. 31, 
sub-s. (1), cl. (b), and an authorisation under s. 31, sub-s. (2), of the Bombay 
Police Act nor could he be expected to consult a legal opinion for verifying 
‘the technical propriety of the order before executing it. As a subordinate 
officer, he would naturally proceed on the assumption that the order given to 
him by his superior officer, the District Superintendent of Police, was a good 
and correct order and it was his duty to execute that order. It was not for 
him to adopt a critical or sceptical attitude and suspect the validity of that 
order or test the propriety thereof. The District Superinfendent of Police’s 
order dated July 29, 1954, was not such as would prima facie appear to be a 
defective or bad order. It would have been a different matter if on the face 
of the order itself it had appeared defective or incorrect. If ex facie the order 
had been such that the Sub-Inspector should or could have known that he 
was asked to do something which was contrary to law, it might have raised 
a different question. We are not called upon to answer that question in this 
appeal. As I have just stated, as Sub-Inspector Salvi was bound to carry out 
the District Superintendent of Police’s order which was given to him on July 29, 
1954, he could not possibly tell the District Superintendent of Police that he 
would first wish to satisfy himself that the order was legally sound and would 
then obey it. We have, therefore, no doubt that, when Sub-Inspector Salvi 
went to the room of the accused on August 11, 1954, to execute the aforesaid 
order of the District Superintendent of Police, Sholapur, he was acting in the 
discharge of his duty as a public servant. 


In support of his contention that Sub-Inspector Salvi was not acting in 
the discharge of his duty, when he went to the accused’s room to enforce the 
order of the District Superintendent of Police, Mr. Chandrachud has referred 
us to two Allahabad cases of Queen Empress v. Dalip,’ and Emperor v. Madho.? 
In Queen Empress v. Dalip a warrant was issued by a Magistrate for the arrest 
of one Dalip under s. 114 of the Code of Criminal Procedure. This warrant 
was sent to a certain thana for execution. When the constable to whom 
the warrant had been made over had left the thana, it was discovered 
that Dalip was in a village other than that.-in which he had been sup- 
posed to be. Thereupon the officer temporarily in charge of the thara 
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made à copy from the book at the thana, endorsed on the back the names 
of one Nazir Husain and some other constables and, having signed the 
endorsement, sent Nazir Husain and others out with this paper to arrest 
Dalip. Nazir Husain and his companions arrested Dalip; but, as they 
were returning with him in custody, some of Dalip’s friends, aided by 
Dalip himself, attacked them, rescued Dalip and caused hurt to the police. 
It was held by a division bench of the Allahabad High Court consisting of the 
learned Chief Justice and Mr. Justice Burkitt that the police officers con- 
cerned in arresting Dalip under the circumstances above described were not 
- acting in the lawful discharge of their duty within the meaning of s. 332 of 
the Indian Penal Code, so as to render the accused liable to conviction under 
that section. With respect, we hesitate to accept the proposition that merely 
because Dalip who was described as residing within the limits of a particular 
thana was actually found residing within the jurisdiction of another thana, 
the officer who arrested Dalip from the village within whose jurisdiction he 
was actually residing could not be said to be acting in the discharge of his 
duty as a public servant. The subject of the arrest to be effected was Dalip, 
and so long as it was the same Dalip who was arrested, it did not matter 
whether he was arrested from one village or the other. It was not anybody’s 
contention that Dalip, who was arrested, was a different person from Dalip who 
was intended to be arrested under the warrant. At any rate, this decision 
cannot be an authority for the proposition which Mr. Chandrachud is contend- 
ing for, namely that if the order passed by a superior officer is initially bad 
for want of jurisdiction in the said officer to pass it, the subordinate officer 
who has no reason to suspect the jurisdictional defect in the order and who 
goes to enforce that order could not be said to be acting in the discharge of 
his duty as a public servant. 
. In Emperor v. Madho, a police constable was assaulted whilst endeavouring 
to enforce an order passed by the District Magistrate as to the carrying of 
lathis by Pragwals, which order, originally lawful, had become obsolete. It 
was held by Mr. Justice Banerji, who was sitting as a single Judge, that in 
the circumstances the persons who assaulted the constable could not be con- 
victed under s. 332 of the Indian Penal Code, but they were liable to conviction 
under s. 328. In the body of his judgment, Mr. Justice Banerji observed that 
if the order passed by the District Magistrate could not be lawfully issued 
by him, it was not the duty of the constable to obey that order. Therefore, 
said Mr. Justice Banerji, when the constable was carrying out that order, 
he could not be said to be discharging his duty as a public servant. Again, 
with respect, it is diffcult to understand how the order of the District Magis- 
trate in that case could be said to have been not lawfully issued by the District 
Magistrate. What had happened was that the order, which presumably was 
a lawful order at the time when it was issued, had become obsolete by reason 
of its expiry at a particular date. That could “hardly be a ground for holding 
that the order at its inception was not a lawfully issued order. This case 
also is no authority for holding that, if an order, which prima facie appears 
to be a good order, is defective at its source for want of jurisdiction, a sub- 
ordinate officer enforcing that order is not acting in the discharge of his duty 
as a public servant. As I have stated above, we are satisfied in this case that 
Sub-Inspector Salvi was acting in the discharge of his duty as a public servant 
when he went to the accused’s room to execute the order dated July 29, 1954, 
of the District Superintendent of Police, Sholapur. 

On merits, as I shall presently point out, we are gn agreement with the 
conclusion reached by both the Courts below that, when Mr. Salvi went on 
August 11, 1954, to the room of the accused to enforce the order of the 
District Superintendent of Police, Sholapur, resistance was offered to him 
and hurt was caused to him by the accused. Accordingly, we come to the 
epnelusion that the accused was guilty of an offence under s. 382 of the Indian 
Penal: Code. 

While we are thus satisfied that the accused committed an offence under 
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_p 332 of the Indian Penal Code, it would appear on the authority of the 
very Allahabad cases Queen Empress v. Dalip and Emperor v. Madho, to which 
Mr. Chandrachud for the accused has referred, that he would in any case be 
eed of an offence under s. 323 of the Indian Penal Code as Sub-Inspector 
alvi was acting in good faith under colour of his office and, as therefore the 
accused would have no right of private defence to obstruct him. In Queen 
Empress v. Dalip, the Allahabad High Court held that inasmuch as the police 
officers concerned in arresting Dalip were acting in good faith under the colour 
of their office, s. 99 of the Indian Penal Code applied and Dalip and others 
could be properly convicted under ss. 147 and 323 of the Indian Penal Code. 
Similar was the view taken in Emperor v: Madho. In our opinion, the good 
faith of Sub-Inspector Salvi could not be doubted. A Sub-Inspector is not 
expected to consult legal opinion as to the soundness or legality of a District 
Superintendent of Police’s order which he is asked to execute. He is not 
expected: to test and satisfy himself as to the technical propriety of the order 
which he is called upon to enforce. For instance, in this case he could not 
be,.expecte@ to apprehend a fine distinction between an authorisation con- 
templated by s. 31, sub-s. (1), cl. (b), and..an authorisation under s. 31, 
sah8. (2); He could not be blamed if he did not see a distinction between 
the scope and extent of sub-s. (1) and sub-s. (2) of s..31, He could not be 
found fault with if he thought that the District Superintendent of Police, 
Sholapur, wanted him to act under s. 31, sub-s. (2). He would naturally cor- 
relate the expression ‘‘legal action’’ contained in the District Superintendent 
ef Police’s order dated July 29, 1954, with the expression ‘‘action under 
s: 31 of the Bombay Police Act” contained in the said officer’s notice dated 
May 25, 1954. Now, it is clear that action, properly so-called, is the 
subject-matter of s. 31, sub-s. (2), and not of s. 31, sub-s. (1). Section 31, 
gub-s. (2), merely lays down a direction that a police officer shall vacate his 
premises on ceasing to be in service or when called upon to do so by an 
officer authorised by the State Government. Section 31, sub-s. (4), does not 
prescribe what action should be taken if the police officer concerned does not 
vacate the premises. That action is prescribed by s. 31, sub-s. (2). Therefore, 
if Sub-Inspector Salvi, reading the District Superintendent of Police’s notice 
dated May 25, 1954, with his order dated July 29, 1954, understood that 
the District Superintendent of Police’s order wanted him to act under s. 31; 
gub-s.. (2), he could not be blamed. In short, there is nothing in the circum- 
stances of this case which should make us doubt Mr: Salvi’s good faith. 
Further, there is no doubt that Mr. Salvi was acting under colour of his 
office when he went to the accused’s premises on August 11, 1954, to execute 
the. order of the District Superintendent of Police, Sholapur. He was acting 
ag a Sub-Inspector attached to the ‘A’ Division police station, Sholapur. The 
accused knew that Mr. Salvi was executing the District Superintendent of 
Police’s order as a Sub-Inspector. The District Superintendent of Police’s notice 
dated May 25, 1954, and a copy of it were sent to the Police SubInspector, 
‘A?’ Division, Sholapur, which office Mr, Salvi was holding at the time. The 
Police Sub-Inspector, ‘A’ Division, Sholapur, was directed by the District 
Superintendent of Police, Sholapur, to obtain the accused’s signature on-a copy 
of the notice, and in that matter also due steps were taken by Mr. Salvi as a 
Sub-Inspector in charge of the ‘A’ Division Police Station. Finally, the Sub- 
Inspector was asked by the District Superintendent of Police’s order dated 
July 29, 1954, to take ‘‘legal action’’ against the accused, and that order also 
wes given to Mr. Salvi. Thus, there is no doubt that when Mr. Salvi 
on August 11, 1954, fent to the accuséd’s room to execute the District 
Superintendent of Police’s order, he went there under colour of his office 
as a Sub-Inspector attached to the ‘A’ Division Police Station, Sholapur. It 
is thus clear that, when Mr. Salvi went to the accused’s room to enforce the Dis- 
trict Superintendent of Police’s order dated July 29, 1954, he was. acting 
in good faith and under colour of his office. Accordingly, the: principle of 
Queen Empress v. Dalip“and Hrtperor v, Madho would apply anid ‘in aby “évent 
L. R.—36 
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the accused would be liable to be convicted under s. 323 of the Indian Penal 
Code. The fine imposed by the learned Magistrate upon the accused could also 
be imposed under s. 323. 

In Public Prosecutor v. Suryanarayana keddi certain customs officials, 
on search, found that goods were smuggled from Yanam into Indian terri- 
tory. The smugglers in the course of the search attacked the officials and caus- 
ed injuries. They contended that the customs officials had not the power to 
stop or search, because there was no notification declaring Yanam to be a 
foreign territory under s., 5 of the Indian Tariff Act. It was held that the 
customs officers were entitled to stop, search and seize goods which were brought 
into Indian territory without payment of duty, and that even if there was no 
notification, the customs officers must be deemed to have acted in good faith 
under colour of their office and therefore no right of private defence arose in 
that case. 

In Bhawoo Jivaji v. Mulzt Dayal,* the facts were that on December 29; 1887, 
the accused, a police constable, was on duty at a temporary post near the 
Arthur Crawford Market. His turn of duty lasted from 4 to 7 p.®. Between 
6-30 and 7 a.m. he saw the complainant carrying under his arm three pieces of 
cloth. Suspecting that the cloth was stolen property, he went up to the com- 
plainant and questioned him. In answer to one of the questions the com- 
plainant stated that the cloth was made in England. The accused police con- 
stable, noticing that each piece bore Gujarati marks and not knowing that guch 
marks were placed on English-made goods, concluded that this statement was 
false and that the cloth had been stolen. He took hold of one of the pieces of 
cloth in order to examine it more closely. The complainant objected to this and 
there was a scuffle between them for the possession of the cloth. The accused 
then arrested the complainant and took him to a European Inspector to whom 
he stated the facts, alleging that he had arrested the complainant because he 
had assaulted him. The Inspector let the complainant go as he saw that he 
was an old man and as the accused said that he was not hurt. The complainant 
then lodged a complaint before the Acting Chief Presidency Magistrate, charg- 
ing the accused with wrongful restraint and wrongful confinement. The defence 
of the accused constable was that the complainant had assaulted him and had 
been on that account arrested and kept in confinement until released by the 
Inspector of Police. The Magistrate found that there was no justification for 
the suspicion which the accused professed to entertain, that there were no 
reasonable grounds for questioning the complainant about the cloth in his 
possession, and that the scuffle was caused solely by the action of the accused 
in treating the complainant as a suspected thief without any valid reason. The 
Magistrate convicted the accused of wrongful confinement under s. 342 of the 
Indian Penal Code and sentenced him to four months’ rigorous imprisonment. 
On the accused appealing, it was held by the High Court that the conviction 
was wrong. It was held that the accused, having under the circumstances of 
the case an honest suspicion that the cloth in the possession of the complainant 
was stolen property, was justified in putting questions to the complainant, the 
answers to which might clear away his suspicions, and having received answers 
which were not, in his opinion, satisfactory, he acted under a bona fide belief 
that he was legally justified in detaining what he suspected to be stolen pro- 
perty. The High Court held that even though the act of the accused in detain- 
ing the cloth might not have been strictly justifiable by law, that is, even though 
there might not have been a complete basis of fact to justify a reasonable suspi- 
cion that the cloth was stolen property, still the complainant had no right of 
private defence under s. 99 of the Code, as the accuset was a public servant 
acting in good faith under colour of his office and as his act was-not one which 
caused the apprehension of death or of grievous hurt. _ 

If we turn to s. 99 of the Indian Penal Code, it says: 


“There is no right of private defence against an act which does not reasonably cause 
3 1937). W. N. 741, 4 (1888) I. L, R. 12 Bom. 377. 
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the apprehension of death or of grievous hurt, if done, or attempted to be done by a 
public servant acting in good faith under colour of his office, though that act may not 
be strictly justifiable by law.” - 


Therefore, in any case, as the Sub-Inspector was acting in good faith under 
colour of his office, when he went to the accused’s room to execute the District 
Superintendent of Police’s order dated July 29, 1954, the accused had no right 
of private defence against him. It is not the case of the accused that, if he had 
not exercised his right of private defence, there wag an apprehension, that his 
death would have been caused or grievous hurt would have been caused to him. 
Mr. Chandrachud for the accused contends that an opportunity should be 
given to his client to show that Sub-Inspector Salvi was not acting in good 
faith under colour of his office when he visited his premises on August 11, 1954, 
to enforce the order of the District Superintendent of Police, Sholapur. In 
this connection, if we turn to the judgment of the learned Additional Sessions 
Judge, Sholapur, this is what the learned Judge has observed in para. 6: 

“But hisssimple contention (the learned Judge is referring to the contention of the 
pleader for the accused) is that the accused committed no offence in resisting his physical 
eviction, for the order under which the P.S.I. was acting was illegal and without jurisdic- 
tion. The accused was acting in self-defence against wrongful eviction and this right 
was not taken away by the provisions of s. 99, I.P.C. In my. opinion, this contention will 
have to be upheld and the conviction of the accused set aside, in the peculiar circum- 
stances of the case.” ‘ 


It would, therefore, be clear that before the learned Additional Sessions 
Judge it was sought to be argued on behalf of the accused that a right of self- 
defence was available to him. The learned Judge examined that contention and 
accepted it, holding that the provisions of s. 99 of the Indian Penal Code would 
not be attracted in this case. Now, if we turn to the provisions of s. 99 of the 
Indian Penal Code to which I have just referred, there is a clear reference 
therein to a public servant acting in good faith under colour of his office. 
Therefore, when the accused’s pleader argued before the learned Judge that 
the right of self-defence was available to the accused under s. 99, he contended 
by necessary implication that the Sub-Inspector was not acting in good faith 
under colour of his office when he went to the accused’s room. That being so, 
there is no case now made out on behalf of the accused for allowing him an oppor- 
tunity to show that Sub-Inspector Salvi was not acting in good faith under colour 
of his office on August 11, 1954, when he went to his premises. 

_ On merits it is to be noted that both the Courts below have come to the con- 
clusion that when Sub-Inspector Salvi went to the accused’s room on August 
11, 1954, to enforce the order of the District Superintendent of Police, Sholapur, 
resistance was offered to him by the accused, that a scuffle had ensued between 
Mr. Salvi and the accused and that during the course of that scuffle, hurt was 
caused by the accused to Mr. Salvi. In this connection, we have only to turn 
to the evidence of Mr. Salvi and the panchnama about the injuries which were 
sustained. by Mr. Salvi on his person. Mr. Salvi has stated in course of his 
evidence that when he went to the accused’s room on August 11, 1954, the 
accused was standing at the door. Mr. Salvi asked the accused to vacate the 
room, whereupon the accused told him that he would not vacate the-room. Then 
Mr. Salvi asked his subordinates to take out the articles, which belonged to 
the accused, from the room. The Sub-Inspector was standing in the court- 
yard. He had his uniform on, which again would show that Mr. Salvi was 
acting at the time under colour of his office. At that time, the accused, says 
Mr. Salvi, held his busl#coat and-held him by the neck. The result of this was 
that the button of Mr. Salvi’s bush-coat became loose and his underwear was 
torn. Then Mr. Salvi in his evidence says that he sustained an abrasion on his 
left cheek and blood came out of it. We have no reason to disbelieve the evi- 
dence of Mr. Salvi. If there was a scuffle between the accused and the Sub- 
Inspector as a result of the former having offered resistance to the Sub-Inspector 
and if during that scuffle the Sub-Inspector was injured in such a manner that 


564 THE BOMBAY LAW REPORTER © [VOL. LVI. 


blood came out of his cheek, we must come to the conclusion that hurt was caus- 
ed to the Sub-Inspector by the accused. If we turn to the panchanama of the 
injuries sustained by Sub-Inspector Salvi, it states: 

“On examining the person of S. M. Salvi, P.S.I, we saw a scratch of one inch in 

length on the left cheek which has got a curve. The skin on it has come out. The 
inner flesh looks red. He has worn uniform of bush-shirt and the first upper button has 
recently come out.” 
The very fact that the skin of the Sub-Inspector’s cheek had come off: and 
the flesh below the cheek had appeared red would show that the Sub-Inspector 
is stating the truth when he deposes that he was assaulted by the accused and 
hurt was caused to him by the accused. On merits, therefore, we endorse the 
conclusion arrived at by the Courts below. 

In the result, therefore, the appeal filed by the State of Bombay must suc- 
ceed. The order of acquittal passed in favour of the respondent by the learned 
Additional Sessions Judge, Sholapur, is set aside and the order of the learned 
trial Magistrate is restored. In other words, the accused is conycted of an 
offence under s. 332 of the Indian Penal Code. He 1s sentenced to pay a-fine 
of Rs. 25. In default of payment of fine, he is sentenced to suffer fifteen days’ 
rigorous imprisonment. 

. Appeal allowed: order of acquittal set aside. 


APPELLATE CIVIL. 


Before Mr. Justice Shah. 


THE INCOME-TAX OFFICER, WARD C., SANGLI x.  CHANDANBAŤ. 
BALARAM DOSHI. me 


Civil Procedure Code (Act V of 1908), Sec. 73—Bombay Sales Tax Act (Bom. III Lof i683), 
Sec. 17—Property of judgment-debtor sold in execution of money-decree and pro- 
ceeds received by Court—Whether such proceeds held by Court in trust for judg- 
ment-creditor—Application by Sales Tax Officer, to executing Court, for order. that 
proceeds be paid to him in respect of judgment-debtor’s liability to pay sales tax 
due—Court whether competent after such application to direct a of 
proceeds to claims of judgment-creditors. 


Decrees for money were passed against the judgment-debtor in two suits. m 
one ‘suit the decree-holder by a darkhast attached and sold on November 29, 1954, 
moveable property belonging to the judgment-debtor. The decree-holder in the 
other suit attached and sold on October 22, 1954, some immoveable property of the 
judgment-debtor. This sale was confirmed on November 27, 1954. On November 8, 
1954, the Sales Tax Officer applied under s. 17 of the Bombay Sales Tax Act, 1953, 
to the executing Court for an order, that the amounts received in execution of the 
decrees be paid over to him in respect of the liability of the judgment-debtor to pay 
a certain amount to the Sales Tax Department, claiming priority for the amount due: 
over the judgment-creditors. This application was rejected on the ground that the 
salé~proceeds received by the Court were held by the Court in trust for the judg- 
ment-creditors and the judgment-debtor had no interest therein. The Court order- 
ed appropriation of the amount to the claims of the judgment-creditors:— 

Held, that the proceeds at a Court sale of unencumbered property of the edent 
debtor continues to belong to him, subject to the restrictions imposed by the order. 
of attachment, until appropriated by order of the Court to the claim of the creditor 
or creditors, f. 2% 

that it was not open to the Court after the Sales Tax Officer had submitted an 
application on November 8, 1954, to direct appropriation of the amount to the claims 
of the judgmeént-creditors, and ` 


«*Deoided; January 16, 1956. Civil Revision Joint Civil Judge, Junior Division, Sangli, 
Applications Nos. 364 and 866 of 1955, from in Darkhasts Nos. 100 and 201 of 1954. 
the order passed by M. N. Nargundkar, T 
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that, therefore, the Court had erred in rejecting the application filed by the Sales 
Tax Officer. 

The scheme of the Civil Procedure Code, 1908, for recovery of dues under money 
decrees by judgment-creditors clearly indicates that until the Court has directed 
appropriation of the amount to the claim made by the decree-holder or of creditors 
entitled to rateable distribution, the amount received in Court continues to remain 
as of the judgment-debtor and is not held by the Court for and on behalf of or as a 
trustee for the creditor. Under the Code by levying attachment in execution of a 
money decree, the judgment-creditor does not obtain a charge on the property at- 
tached, or its proceeds, nor does he become a secured creditor. 

Oudh Commr. Bank, Ltd. v. Secy. of State? dissented from. 
Manikkam Chettiar v. Income-tax Officer, Madura South,’ agreed with. 
Governor-General in Council v. Chotalal Shivdas referred to. 


The facts appear in the judgment.’ 


V. S. Deg, Additional Assistant Government Pleader, for the petitioners in 
both C.R.As. 

P. T. Pata, for opponent No. 1, in C.R.A. No. 364 of 1955. 

G. R. Madbhavi, for opponent No. 15 in C.R.A. No. 366 of 1955. 


SHAH J. These two revision applications raise common questions. Decrees 
for money were passed against one Bharamappa Jinappa Shirguppe in two 
suits. The decree-holder in one suit was Sushilabai wife of Annappa Mithare 
and the decree-holder in the other was Chandanbai wife of Balaram Doshi. 
Chandanbai filed darkhast No. 201/54 for execution of her decree and Sushila- 
bai filed darkhast No. 100/54 for execution of her decree. In darkhast 
No. 201/54 filed by Chandanbai moveable property belonging to Bharamappa 
was attached. The property was sold on November 29, 1954. Sushilabai in her 
darkhast got attached and sold some immoveable property of Bharamappa. 
The immoveable property was sold on October 22, 1954, and the sale 
was confirmed on November 27, 1954. The total amount realized by sale of the 
moveable and immoveable property in the two darkhasts exceeded Rs. 3,000. 
Bharamappa was liable to pay to the income-tax department an aggregate 
amount of Rs. 26,586-5-0 as tax and penalty due by him. He was also liable 
to pay to the sales tax department Rs. 5,471-10-0 as sales tax. On November 8, 
1954, the Sales Tax Officer, Sangli, applied under s. 17 of the Bombay Sales 
Tax Act, 1953, to the Court of the II Joint Civil Judge, Junior Division, Sangli, 
for recovery of Rs. 5,392-15-0 due by Bharamappa as sales tax. The Sales Tax 
Officer also applied on December 3, 1954, for recovery of Rs. 81-11-0. The 
Sales Tax Officer moved the learned Judge for an order that the amounts 
received in execution be paid over to him. The Income-tax Officer applied on 
December 11, 1954, for payment to him of the amount lying in Court in part 
satisfaction of a claim for Rs. 22,686-6-0. He again applied on December 29 
for payment of the amount in satisfaction of a further claim for Rs. 3,900. The 
Sales Tax Officer and the Income-tax Officer claimed priority for the amounts 
due to their respective departments over the ordinary creditors. The learned 
Judge of the executing Court rejected the applications filed by the Sales Tax 
Officer and the Income Tax Officer. In the view of the learned trial Judge, the 
applications filed by the Sales Tax Officer were not maintainable because the 
Sales Tax Officer was incompetent to make a demand under s. 17 of the Bombay 
Sales Tax Act, 1953, from the civil Court. He also held that auction sale of 
immoveable property having been held before the date on which the applica- 
tions were submitted by the Sales Tax Officer, the proceeds of the sale of im- 
moveable property received by the Court must be deemed to belong to the exe- 
cution creditors and not to the debtor Bharamappa and the Sales Tax Officer 
had no right to receive the proceeds of the sale. He then held that even though 
the sale of moveables took place after the first application was submitted by the 
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Sales Tax Officer, at the date when the application was submitted the Court did 
not hold ‘money’ on account of the judgment-debtor and after the moveables 
were sold the proceeds belonged to the creditors and not to the Judgment-debtor. 
In the view of the learned trial Judge, when property belonging to a judgment- 
debtor is sold in execution of a money decree, the proceeds received are 
held by the Court in trust for the creditors and the judgment-debtor has ho 
interest therein. In arriving at that conclusion, the learned trial Judge followed 
a judgment of the Lahore High Court, Oudh Commr. Bank, Lid. v. Secy. of 
State.’ The learned Judge preferred the view taken by the Lahore High Court to 
the view taken by the Madras High Court in Deputy Commissioner of Police v. 
Vedantam.2 The learned trial Judge did not consider the claim made by the In- 
ecome-tax Officer, because, in his view, if the claim of the Sales Tax Officer suc- 
ceeded, it being for an amount in excess of the amount realized in execution pro- 
ceedings, the entire amount must be paid over to the Sales Tax Officer. He also 
appears to have been of the view that as the application was filed by the 
Tneome-Tax Officer after December 2, 1954, on which date the Cour had order- 
ed distribution of the amount received in execution, the Income-tax Officer was 
not entitled to receive the same. i 

Now, there can be no doubt that on a competition between private unsecured 
creditors and the State, the claim of the State to payment of a debt due to it 
prevails. Therefore, the amount in dispute having been realized in execution 
proceedings, by sale of the property, moveable and immoveable, belonging to the 
judgment-debtor, if the proceeds were held by the Court on behalf of the judg- 
ment-debtor, the State must have priority for its claim over unsecured credi- 
tors. That income-tax and sales tax dues are debts due to the State is not dis- 
puted. But two contentions have been advanced on behalf of the judgment- 
ereditors: (i) that the Sales Tax Officer had no authority to apply for pay- 
ment of the sales tax dues out of the sale proceeds of property belonging to the 
judgment-debtor and (ii) that the sale-proceeds of property of the judgment- 
debtor were held by the Court in trust for the judgment-creditors, and the judg- 
ment-debtor had no interest therein. 

The State Government by s. 3 of the Sales Tax Act is entitled ‘to appoint 
any person to be a Collector of Sales Tax, and such other persons to assist him.’ 
By s. 44 of the Act, the Collector is entitled “by order in writing to delegate 
any of his powers and duties under the Act to any persons appointed under 
s. 3 to assist him.’ Section 17 of the Sales Tax Act; in so far as it is material, 


provides : 
“(1) Notwithstanding anything contained in any law or contract to the contrary, 
the Collector may, at any time or from time to time, ... require. 


(b) any person who holds or may subsequently hold money for or on account of 
such dealer, 
to pay to the Collector so much of the money as is sufficient to pay the amount due by 
the dealer in respect of arrears of the tax and penalty under this Act or the whole of 
the money when it is equal to or less than that amount.” 


By notification No. 423A, dated May.29, 1953, issued by the Collector of Sales 
Tax, Bombay State, powers under s. 17(1) of the Sales Tax Act have been con- 
ferred upon all Sales Tax Officers in the State of Bombay. It appears that to 
the notification the attention of the learned trial Judge was not invited and he 
held that the Sales Tax Officer was incompetent to submit an application under 
g. 17. In view of the notification, the decision of the learned trial Judge that 
the Sales Tax Officer was incompetent to apply under s..17 cannot be sustained. 

The scheme of the Civil Procedure Code for recovery of dues under money 
deerees by judgment-creditors is clear. When a judgment-creditor applies for 
execution of a money decree by the sale of property, moveable or immoveable, 
of the judgment-debtor, the Court in the first instance orders attachment of 
the property. After investigation of claims, if any, of third parties, the Court 
orders sale of the property and the property is then sold by the appropriate 
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‘procedure. A sale of moveables is complete as soon as the final bid is accepted, 
but the sale of immoveable property is required, after investigation of objec- 
tions if any to the legality thereof, to be confirmed by the Court. After the sale 
is complete, the Court directs that the proceeds received in Court be paid over 
to the creditor or creditors who are entitled to satisfy their decrees unless by 
special order the creditor has been permitted to set off his claim against the 
purchase made by him at the Court auction with leave of the Court. This 
scheme clearly indicates that until the Court has directed appropriation of the 
amount to the claim made by the decree-holder or of creditors entitled to rate- 
able distribution, the amount received in Court continues to remain as of the 
judgment-debtor and is not held by the Court for and on behalf of or as a 
trustee for the creditor. Under the Civil Procedure Code by levying attachment 
in execution of a money decree, the judgment-creditor does not obtain a charge 
on the property attached or its proceeds, nor does he become a secured creditor. 
Section 73 of the Code of Civil Procedure, which deals with the procedure for 
rateable d&tribution among decree-holders, also supports that view. Even if 
the property has been sold in execution of a decree by one of the creditors, if 
other decree-holders have before the receipt of assets applied for execution of 
money decrees, the assets are rateably distributed among all the creditors who 
have applied for execution. ° 

The learned Judge of the Court below was, in my judgment, in error in hold- 
‘ing that when property belonging to the judgment-debtor is sold and the pro- 
ceeds are received in Court, the proceeds are held in trust for the decree-holder. 
In Oudh Commr. Bank, Lid. v. Secy. of State, a division bench of the Lahore 
‘High Court held that 

“Section 73(3) [of the Civil Procedure Code] does not confer any jurisdiction on the 

executing Court to entertain a claim on behalf of the Government in the absence of any - 
decree in support of it. The sub-section only saves the rights of the Government, inde- 
pendent of the section, such as they might be, and merely appears to have reference to 
the right of priority which can be ordinarily claimed in respect of debts due to the 
Crown. Hence where the Government has not obtained any decree in respect of the 
premium and arrears of rent claimed by it, the executing Court has no jurisdiction to 
go into the merits of that claim.” 


The Lahore High Court appears to have taken the view that the State can 
intervene in execution proceedings filed at the instance of a private party only 
if it has obtained a decree, and s. 73(3) of the Code of Civil Procedure saves 
rights of the State ‘independent of the section.’ The assumption made by the 
Court in Oudh Commercial Bank’s case that the right of the State to have 
recourse to proceeds of sale of property belonging to a judgment-debtor, sold 
in execution of a money decree, must notwithstanding sub-s. (3) of s. 73 be 
conditioned by the terms of sub-ss. (1) and (2) thereof, is difficult of acceptance. 
It was also observed by Mr. Justice Bhide in delivering the Judgment of the 
Court in that case (p. 821): 

“| After the sale, the proceeds of the sale did not belong to the judgment-debtor, but 
were held by the Court in trust for the benefit of the creditor executing the decree and 
such other creditors as had applied for reteable distribution under S. 73, Civil P. C.” 


With great respect to the learned Judge, I am unable to accept that as a 
complete statement of the law. In my view, the proceeds at a Court sale of un- 
encumbered property of the judgment-debtor continue to belong to him, sub- 
ject to the restrictions imposed by the order of attachment, until appropriated - 
by order of the Court®to the claim of the creditor or creditors. 

In Manikkam Chettiar v. Income-tax Officer, Madura South’ a full bench of 
the Madras High Court held that an Income-tax Officer was ‘entitled to apply 
for an order directing payment to him out of the sale proceeds of property 
belonging to the judgment-debtor sold in execution of a money decree when th 
judgment-debtor was liable to pay income-tax. It was held: : 
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“If the Crown is entitled to prior payment over all unsecured creditors, there is no 
reason why the Crown should not be entitled to apply to the Court for an order directing 
its debt to be paid out of monies in Court belonging to the debtor without having to 
file a suit. It must no doubt be a debt which is not disputed or is indisputable. The 
Crown is entitled to priority in respect of arrears of income-tax due to it and the demand 
of the Income-tax Officer is not open to questions.” 

This view of the Madras High Court was approved in a judgment of this 
Court, Governor-General in Council v. Chotalal Shivdas.4 It was held in that 
case: 

“Arrears of unpaid income tax due by an assessee is a debt due to the Crown, and 
as such the debt must have precedence over all other debts. Consequently, in the com- 
petition between the Crown and the subject in respect of payment of their respective 
debts of equal degree Crown’s right must prevail. 

The Court can order payment of a Crown debt due by the debtor, on the application 
of the Crown without a formal attachment being issued, where there are funds in Court 
belonging to the debtor.” ° 

Evidently, the Sales Tax Officer had submitted an application on November 8, 
1954, for payment of Rs. 5,3892-15-0 due as sales tax. Thereafter it was not 
open to the learned Judge by order, dated December 2, 1954, to direct appro- 
priation of the ambdunt to the claims of ordinary creditors. The Court below 
was, therefore, in error in rejecting the application filed by the Sales Tax 
Officer. It is unnecessary, in this application, to consider whether the Income- 
tax Officer is also entitled to make the claim for recovery of the amount due as 
income-tax from the debtor. Rule is made absolute with costs in this Court in 
the two revision applications and it is directed that the amount lying in Court 


be paid over to the petitioners. 
Rule made absolute. 


Before Mr. Justice Shah, 


MOKSHAMADANLAL ALIAS GHELABHAI CHUNILAL THAKORE v. 
HARIPRASAD VISHNUPRASAD DESAIJI.* 


Provincial Insolvency Act (V of 1920), Sec. 9(1)(c)—Indian Limitation Act (IX of 1908), 
Sec. 14—Whether s. 9(1)(c) of Act V of 1920 prescribes a period of limitation for 
presentation of petition for adjudication—Petition filed after expiry of three months 
whether can be made to comply with requirement of s. 9(1)(c) by applying rule 
contained in s. 14 of Indian Limitation Act—Construction. 


Section 9(1)(c) of the Provincial Insolvency Act, 1920, does not prescribe a period 
of limitation for presentation of a petition by a creditor for adjudication but sets out 
a condition precedent on the strict compliance of which alone a petition for adjudica- 
tion can be maintained. Therefore a petition filed after the expiry of three months 
cannot be made to conform to the strict requirement of s. 9(1)(c) of the Act by 
applying the rule contained in s. 14 of the Indian Limitation Act, 1908. 
' Raja Pande y. Sheopujan Pande; Chenchuramana v. Arunachalam? and Muradan 
Sardar v. Secretary of State for India in Council’ referred to. 


On November 17, 1939, one Chhotubhai obtained a decree for Rs. 559-5-6 
against Hariprasad (opponent) in the Court of the Civil Judge (Junior Divi- 
sion) at Broach. This decree was assigned by Chhotubhai to Mokshamadanlal 
(petitioner). The petitioner as the assignee of the decree, on December 5, 1950, 
` filed an application in the Court of the Civil Judge. (Senior Division) at 
Broach for serving a notice of insolvency upon the opponent under s. 6A of the 
Provincial Insolvency Act, 1920. The opponent failed to comply with the notice 
within one month and the Insolvency Court at Broach on February 28, 1951, 


4 (1939) 7 I. T. R. 411. Junior Division, Borivli, in Insolvency Peti- 
* Decided, January 30, 1956. Civil Revision tion No. 2 of 1951. 

Application No. 474 of 1955, from the decision 1 [1943} All. 84, F.B. 

of N. S. Shrikhandec, District Judge, Thana, 2 (1935) I. L. R. 58 Mad. 794, F.B. 

in Appeal No. 266 of 1053, reversing, the’ : $% §1989] 1 Cal. 425. 

order passed by F. H. Lala, Joint Civil Judge, ` ” 
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passed an order holding that an act of insolvency had been committed by the 
opponent. On April 28, 1951, the petitioner applied to the Insolvency Court 
at Broach for an order adjudicating the opponent an insolvent. The opponent 
put in an appearance and contended that the Court had no jurisdiction to ad- 
Judicate him insolvent. The Insolvency Court at Broach held that the Court 
.had no jurisdiction and on November 14, 1951, it ordered the application to be 
returned to the petitioner for presentation to the proper Court. On Novembér 
15, 1951, the petitioner presented the petition to the Court of the Civil Judge, 
(Junior Division), at Borivli, Bombay Suburban District. The opponent con- 
tended inter alta that the Borivli Court had no jurisdiction as no act of insol- 
vency was committed within the jurisdiction of the Borivli Court and that as 
the application was not filed within three months from the act of insolvency 
as provided in s. 9(1)(c) of the Provincial Insolvency Act, 1920, the application 
was time-barred and not tenable. 

The Insolvency Judge heard the issue as to jurisdiction as a preliminary issue 
and held that the Court had jurisdiction to entertain and try the application. 
The Insolvency Judge passed an order against the opponent adjudicating him 
Insolvent and held that the application was within time, observing as follows :-— 

“The petition had been first filed in the Civil Court at Broach and it was ordered 
to be returned to the applicant for presentation to the proper Cour? The time taken in 
the proceeding at, Broach has, therefore, to be excluded while computing the period of 
limitation for the filing of this petition based on the act of insolvency as provided for in 
section 14 of Indian Limitation Act.” 

On appeal by the opponent, the District Judge at Thana set aside the order of 
adjudication and dismissed the petition filed by the petitioner, observing, in 
his judgment, as follows :— 

“On the first ground urged by the learned advocate for the appellant, there is some 
divergence of opinion. For example in a full bench decision of Allahabad High Court 
in 1942 AIR. Allahabad 429 (F.B.) (Raja Pande v. Sheo-Pujan) the period of three 
months prescribed by s. 9(1)(c) of the Provincial Insolvency Act is held to be a period 
of limitation. But other High Courts take a different view. The Madras, Calcutta and 
Nagpur High Courts have held that the period of three months prescribed under s. 9(1)(c) 
is not a period of limitation but a condition precedent to the filing of the insolvency 
petition and that, therefore, the provisions of the Indian Limitation Act, such as ss. 5 
and 14 have no application and would not extend the period of three months mentioned 
in s. 9(1)(c) of the Act. The relevent rulings are:— 

(1) Kumarappa v. Chidambaram, [1939] Madras 24. 

(2) Chenchuramana v. Arunachalam, 58 Madras 794, F.B. 

(3) Murdan Sardar v. The Secretary of State for India, [1939] 1 Cal. 425. 

(4) D. G. Sahasrabudhe v. Kilachand Devchand & Co:, [1947] Nag. 85, and 

(5) Chantaman Laxman v. Ramgopal, 1948 ALR. Nag. 385. 

With due deference I must say that I am inclined to agree with the view of the 
Madras, Calcutta and Nagpur High Courts and not that of the Allahabad High Court 
on the point. In my opinion also the three months period mentioned in s. 9(1)(c) of the 
Provincial Insolvency Act is a condition precedent to the presentation of an insolvency 
petition and not a period of limitation.” 


The petitioner applied in revision to the High Court. 
The application was heard. 


V. T. Gambhirwala, for the applicant. 
B. G. Thakore, with Desai Desai & Co., for the opponent. 
` e 


SHAH J. One Chhotubhai obtained a decree against the respondent for 
Rs, 559-5-6 in Civil Suit No. 120 of 1939 of the file of the Civil Judge (Junior 
Division) at Broach. The decree was passed on November 17, 1939. The decree 
was assigned by the decree-holder Chhotubhai to. the petitioner. The petitioner 
as assignee of the decree filed, on December 5, 1950, an application in the Court 
of the Civil Judge (Senior Division), Broach, exercising insolvency jurisdiction 
for serving a notice of insolvency upon the respondent under s. 6A of the 
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Provincial Insolvency Act. The respondent failed to comply with the notice 
within one month. The Insolvency Court at Broach passed an order on 
February 28, 1951, holding that an act of insolvency had been committed by 
the respondent. The petitioner then applied on April 23, 1951, by miscella- 
neous application No. 2 of 1951 to the Insolvency Court at Broach for an order 
ee the respondent an insolvent.: The respondent appeared in answer 
o the notice and contended that the Court at Broach had no jurisdiction to ad- 
.Judicate him insolvent. The Court accepted the contention of the' res- 
pondent and by order dated November 14, 1951, ordered that the petition be 
returned for presentation to the proper Court. On November 15, 1951, the 
petitioner presented the petition to the Court of the Civil Judge, (Junior 
Division), at Borivli, Bombay Suburban District. The respondent contended 
that the petition filed against him in the Borivli Court did not comply with 
the conditions prescribed by s. 9 of the Provincial Insolveney Act and 
the Court had no jurisdiction to adjudicate him insolvent. The learned In- 
solvency Judge heard the objection relating to jurisdiction as a° preliminary 
issue and by order dated October 24, 1952, held that the Court had jurisdic- 
tion to adjudicate the respondent insolvent even though the petition was 
filed in the Borivli Court more than three months after the act of insolvency 
on which the petition was grounded had occurred. In so holding, the learned 
Insolvency Judge relied upon s. 14 of the Indian Limitation Act and held that 
the time spent in the Broach Court was liable to be excluded, in computing the 
period of three months, and if the time was so excluded, the petition complied 
with the condition prescribed by s. 9(2)(c) of the Provincial Insolvency Act. 
In substance the learned Insolvency Judge held that the period prescribed 
by s. 9(2)(c) was a period of limitation and s. 14 of the Indian Limitation Act 
applied to applications for adjudication. 


The respondent preferred an appeal to the District Court at Thana and the 
District Judge reversed the order passed by the Insolvency Judge. The learn- 
ed District Judge held that the period prescribed by s. 9(4)(c) was not a period 
of limitation, and the petition not having complied strictly with the requirements 
of s. 9 of the Provincial Insolvency Act, was liable to be rejected. The learned 
District Judge accepted the contention of the respondent that institution of 
proceedings within the period prescribed by s. 9(1)(c) was a condition prece- 
dent to the exercise of jurisdiction by the Insolvency Court. The learned Judge 
set aside the order of adjudication and dismissed the petition filed by the peti- 
tioner. The petitioner has applied to this Court in revision under s. 75 of the 
Provincial Insolvency Act. 


Section 9 of the Provincial Insolvency Act prescribes ‘‘conditions on which a 
creditor may petition’’ for adjudicating his debtor an insolvent. Sub-section (1) 
cf s. 9 states: 

“9. (1) A creditor shall not be entitled to present an insolvency petition against a 
debtor unless— 

(a) the debt owing by the debtor to the creditor, or, if two or more editors 
join in the petition, the aggregate amount of debts owing to such creditors, . amounts 
to five hundred rupees, and 

(b) the debt is a liquidated sum payable either immediately or at some certain 
future time, and 

(c) the act of insolvency on which the petition is grounded has occurred within 
three months before the presentation of the petition.” 


Sub-section (1) is followed by a proviso which was adfed by Act III of 1950. 
The proviso states: 

“Provided that where the said period of three months referred to in clause (c) ex- 
pires on a day when the Court is closed, the insolvency petition may be presented on 
the day on which the Court re-opens.” 

- The primary question which falls to be determined is whether by enacting that 
the condition that the act of insolvency on which the petition is grounded must 
have occurred within three months before presentation of the petition the Legis- 
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lature intended to prescribe a period of limitation for petitions by creditors or 
to provide a condition precedent to the exercise of jurisdiction by the Insol- 
veney Court. Mr. Gambhirwala who appears on behalf of the petitioner con- 
tends that even though in form cl. (c) provides one of the three conditions on 
the. performance of which the Insolvency Court may exercise jurisdiction to 
adjudicate the debtor an insolvent, in substance the Legislature has only pres- 
eribed a period of limitation within which a petition for adjudication must be 
filed. In support of that contention, Mr. Gambhirwala relies upon the Judgment 
of a full bench of the Allahabad High Court in Raja Pande v. Sheopujan Pande.' 
Mr. Gambhirwala also contends that in any event, the petition having been 
originally filed in the Broach Court on April 23, 1951, and that Court having 
returned the petition for presentation to the proper Court and the same peti- 
tion having been presented in the Insolvency Court at Borivli on the next day 
after the petition was returned for presentation to the proper Court, the peti- 
tion in the Borivli Court must be regarded as a continuation of the proceeding 
instituted im the Broach Court and must be regarded as lodged within three 
months from the date on which the act of insolvency was committed. 

Now, from the marginal note to s. 9 of the Provincial Insolvency Act it ap- 
pears that the Legislature intended to prescribe ‘‘conditions on which creditor 
may petition’’ for an order of adjudication. Clauses (a) and (b) of sub-s. (1) 
indisputably prescribe conditions on the fulfilment of which a creditor may 
petition for adjudicating his debtor an insolvent. If the debt relied upon does 
not amount to five hundred rupees, the creditor cannot present an insolvency 
petition against the debtor. Similarly if the claim is not a liquidated sum, pay- 
able either immediately or at some certain future time, the creditor cannot pre- 
sent the insolvency petition. The opening words of s. 9 also make the fulfil- 
ment of the requirement contained in cls. (a), (b) and (c) a condition prece- 
dent to the exercise of jurisdiction by the Insolvency Court. The Legislature 
in terms has provided that the creditor shall not be entitled to present an 
insolvency petition against a debtor unless conditions specified therein are ful- 
filled. It is difficult to accept the contention of Mr. Gambhirwala that even 
though the Legislature has, in form, prescribed that certain conditions must be 
fulfilled before the creditor can present an insolvency petition and cls. (a) and 
(b) prescribe such conditions, what is prescribed by cl. (c) is not a condition 
but is merely a period of limitation which in certain eventualities is capable of 
being extended. The language used in cl. (c) in form prescribes a condition 
and not a period of limitation. It appears clear from the expression used that 
it was the intention of the Legislature that the act of insolvency must have 
occurred within three months before the presentation -of the petition and except 
as expressly provided the fulfilment of that condition cannot be dispensed with. 
That view is supported by the proviso enacted by the Parliament by Act III of 
1950 which provides that if the three months expire on a day on which the 
Court is closed, the insolvency petition may be presented on the day on which 
the Court re-opens. If by s. 9(1)(c) the Legislature intended to prescribe a 
‘period of limitation within which a petition for adjudication may be filed by 
a creditor, it was plainly unnecessary for the Legislature to have prescribed that 
the three months may be extended if on the day they expire the Court is closed. 
By s. 4 of the Limitation Act, it is expressly provided that where'the period of 
limitation for an application expires on a day when the Court is closed, the 
application may be instituted on the day on which the Court re-opens. If the 
condition that the petition must be presented within a period of three months 
were, in substance, int@nded to prescribe a period of limitation, then by virtue 
of s. 29(2) of the Indian Limitation Act, s. 4, thereof, will apply to the petition, 
and that it was not. necessary for the Legislature to enact the proviso. 

In Raja Pande v. Sheopujan Pande, the period. of three months from the 
date of the act of insolvency expired on a day on which the Insolvency Court 
was closed, and the petition for adjudication was presented on the next day on 
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which the Court re-opened. The Court held that the application complied with 
the requirements of s. 9(1)(c). The learned Judges who constituted the full 
bench arrived at their decision on different grounds. Iqbal Ahmad C.J. and 
Plowden J. expressed the opinion that the period of three months in s. 9(1)(c) 
was a ‘period of limitation’: they also observed that even if it were not, s. 10 
of the General Clauses Act applied to petitions for insolvency. They observed 
that a petition for adjudicating a debtor an insolvent was not a “suit, 
appeal or application’ for which a period of limitation was prescribed by 
any special or local law and therefore the sections referred to in s. 29(2) 
of the Limitation Act did not apply thereto. Dar J. held that s. 9(1) (c) 
prescribed a period of limitation for an application under a special law and 
by the operation of s. 29(2), s. 4 of the Limitation Act applied to a petition for 
adjudication. The Court in that case refused to accept the view that s. 9(1)(c) 
of the Provincial Insolvency Act did not prescribe a period of limitation, taken 
by the Madras High Court in Chenchuramana v. Arunachalam,’ and the Cal- 
cutta High Court in Muradan Sardar v. Secretary of State for India in Coun- 
cil.? It is difficult to appreciate the distinction between ‘a petition’ and an 
application within the meaning of s. 29(2) of the Limitation Act. However, 
in view of the proviso enacted by the Parliament by Act III of 1950, the ques- 
tion whether in the circumstances the petition for adjudication in Raja Pande’s 
case may be regarded as maintainable is academic. But for reasons herein- 
before mentioned, I am unable to agree with the view that s. 9(1)(c) prescribes 
a period of limitation and is not in form and substance a condition on the strict 
compliance of which alone a petition for adjudication can be maintained. In 
my view, s. 9(1)(c) does not prescribe a period of limitation for presentation 
of a petition by a creditor but sets out a condition precedent, and by applying 
the rule contained in s. 14 of the Limitation Act a petition filed after the expiry 
of three months cannot be made to conform to the strict requirement of s. 9(1) (c) 
of the Provincial Insolvency Act. ; 

It is true that the petition for adjudicating the respondent an insolvent was 
lodged in the Insolvency Court at Broach on April 23, 1951, but that Court 
had no jurisdiction to entertain the petition. The Broach Court having no 
Jurisdiction to entertain the proceedings, the proceeding taken in the Insol- 
vency Court at Borivli cannot be regarded as a continuation of the proceeding 
filed in the former Court, and the petition must be regarded as presented on 
November 15, 1951. The petition having been presented more than, three 
months after the date on which the .act of insolvency is grounded occurred, it 
must be regarded as not complying with the requirement of s. 9 of the Provin- 
cial Insolvency Act. The learned District Judge, therefore, was in my view, 
right in dismissing the petition. 

The rule is, therefore, discharged with costs. 
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Rule discharged. 


Before the Hon’ble Mr. M. C. Chagla, Chief Justice, and Mr. Justice Dixit. 


THE STATE OF BOMBAY v. THE AHMEDABAD 
EDUCATION SOCIETY.* 

Bombay Sales Tax Act (Bom. V of 1946), Secs. 2(c) and (g), 8—Assessee, an educational 
Society, setting up brick factory for ‘use of bricks manufactured for constructing 
colleges and hostels economically—Surplus of bricks manufactured sold at cost price 
by assessee—Assessee also selling, without profit, surplus steel not required for their 
buildings—Whether assessee a dealer within s. 2(c) of Acf—Object of Act. 

The object of the Bombay Sales Tax Act is not to tax sales; its object is to tax 
only those sales which are effected by persons who carry on the business of selling 
I (1935) I. L. R. 58 Mad. 794, F.B. Application No. 88 of 1954, revorsing the 


2 [1939] 1 Cal. 425. 

“Decided, February 3, 1956. Civil Refe- 
rence No. 19 of 1933, from the decision of 
the Sales Tax Tribunal, Bombay, in Revision 


orders passed by the Assistant Collector of Sales 
Tax, Northern Circle, Range I, Ahmedabad, 
and P. M. Damry, Collector of Sales Tax, 


. Bombay State, Bombay. 
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` òr supplying goods. An activity which results in the supply or sale of goods, although 
it may be serious, although it may be continuous, unless it assumes the characteristics 
of a business, it is not an activity which can come within the ambit of s. 2(c) of the 

: Bombay Sales Tax Act, 1946. . 

A Society which had as its objects the spread of education, the starting of arts 
colleges and other similar objects, in furtherance of these gave a contract to their 
contractor for the construction of buildings for colleges and hostels for students. 
. The Society on realising that it would be cheaper and economical to have a brick 
factory of their own for the purpose of preparing bricks to be used for the construc- 
tion of their buildings, set up a brick factory and supplied the bricks to their con- 
tractor. More bricks than were actually necessary for their own construction work 
were manufactured and this surplus stock of bricks was disposed of from time to 

- time at cost price and no profit was made by the Society. The Society had also 
obtained a permit from the Government to import steel for the purpose of their 
buildings, and after the steel had arrived the Government gave them a permit to 
buy steel locally, with the result that the Society did not require the imported steel, 
‘and unde® direction of the Controller of Steel the imported steel was sold. This sale also 

}: didnot result in any profit to the Society. On the question whether the Society was a 
dealer within the meaning of s. 2(c) of the Bombay Sales Tax Act, 1946:— ; 
sc... Held, that the-Society, in the circumstances of the case, did not carry on the busi- 
ness of selling and supplying bricks and steel, and . 
that, therefore, the Society did not come within the ambit of the definition of “dealer” 
contained in s. 2(c) of the Act. l 

Quære. Whether the activity of an assessee, who either buys or manufactures goods 
with the intention of selling them and sells them without .making profit, would 
constitute business within the meaning of the Bombay Sales Tax Act? 


THE AHMEDABAD EDUCATION Sooty (opponent) had as its objects inter alia 
the spread of education in all its branches and making it accessible to all with- 
out any distinction of creed, class or community and the starting, taking over, 
aiding or affiliating colleges in arts, medicine, science, technology ete. In fur- 
therance of these objects the Society initiated a programme of construction of 
buildings for edlleges, residential quarters for the staff and hostels for the stu- 
dents. The Society accordingly gave a contract for construction of these build- 
ings to Messrs. Gannon Dunkerley & Co. Ltd. The Society then found that it 
was cheaper and more economical to have a brick factory of its own and, there- 
fore, it set up a brick factory in 1946, and its own lime kilns in 1948. The 
. market price of bricks was Rs. 48 per thousand and the Society was able to get 
bricks from its own factory at Rs. 38 per.thousand. The Society supplied the 
necessary bricks to their contractors Messrs. Gannon Dunkerley & Co. Ltd. to 
= construct its buildings. It was found that besides supplying the needs of the 
' work of construction of the Society’s buildings, certain surpluses of bricks and 
lime were left with the Society, and in order to avoid their deterioration, the 
Society disposed of them in favour of sister educational institutions. These 
surpluses were disposed of at cost price and no profit whatever was made by 
the Society. The Society also imported mild steel bars from Belgium under an 
import licence from Government to meet the requirement of steel in the con- 
struction of its buildings. After the steel had arrived, the Government gave per- 
mit to the Society to buy steel locally, with the result that a surplus of steel also 
remained with the Society. The Society informed the Controller of Iron and 
Steel that the surplus steel was not required by it. The Controller allowed the 
steel to be sold at the rate fixed by him which did not allow any scope for making 
a profit, as the rafes fixed for disposal merely enabled the Society to recover the 
amount spent by it in importing the steel. 

The Society was asked fo submit accounts under s. 15 of the Bombay Sales 
Tax Act, 1946, and it made an application under s. 19(a) of the Act for the 
determination of the question whether the Society was a dealer within the mean- 
ing of s. 2(c) of the Act. The Assistant Collector of Sales Tax held that it was a 
dealer so far as its sales and supplies of bricks and bars were concerned. On. 
appeal the Collector of Sales Tax upheld the order of the Assistant Collector. The 
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Society applied in revision to the Sales Tax Tribunal and the Tribunal held that 
although the Society went on disposing of its surplus bricks, lime and steel for a 
period of three years to different institutions, it had made no profit and was not 
inspired by the profit motive in entering into such transactions and set aside the 
orders of the lower authorities. 

The Collector of Sales Tax applied to the Tribunal for a reference to the High 
Court under s. 23 of the Act and the following questions of law were referred :— 

“(1) Whether by reason of selling or supplying bricks and lime to its building con- 
tractors Messrs. Gannon Dunkerley & Co., Ltd., the Ahmedabad Education Society can 
be said to have carried on the business of selling or supplying bricks and lime within the 
meaning of s. 2(c}) of the Bombay Sales Tax Act, 1946? ; 

(2) Whether by reason of selling bricks and lime to other institutions and indivi- 
duals, as mentioned in the judgment, the said Ahmedabad Education Society can be said 
to have carried on the business of selling or supplying bricks and lime within the mean- 
ing of s. 2(c) of the Bombay Sales Tax Act, 1946? 

(3) Whether by reason of selling its surplus stock of mild steel-bars, as directed by 
the Controller of Iron and Steel, the said Ahmedabad Education Society @an be said to 
have carried on the business of selling or supplying steel bars within the meaning of 
s. 2(c) of the Bombay Sales Tax Act, 19487 

(4) Whether the said Ahmedabad Education Society is a dealer within the meaning 
of s. 2(c) of the Borflbay Sales Tax Act, 1946?” 


The reference was heard. 


M. P. Amin, Advocate General, for the State. 
Sir Nusserwan P. Engineer, for the Ahmedabad Education Society. 


CHAGLA C.J. This is a reference made to us under s. 23 of the Bombay Sales 
Tax Act and it raises a rather interesting question as to what exactly is the 
connotation of the expression ‘“‘business of selling or supplying goods” used 
in s. 2(c) of the Act. 

The facts necessary for the determination of that question have been sub- 
mitted to us in the statement of the case as required by the section. The facts 
are brief and simple. The Ahmedabad Education Society has as its objects 
the spread of education, the making of education accessible to all sections of 
the people, starting and taking over Art Colleges, and other similar objeets, 
and in furtherance of these objects the Society wanted to put up buildings 
for colleges and residential quarters for the staff and hostels for students. 
They gave a contract for the construction of these buildings to Messrs, Gannon 
Dunkerley & Co., Ltd. The Society then realised that it would be cheaper 
and more economical to have a brick factory of their own for the purpose of 
preparing bricks which could be used for the construction of the buildings 
and therefore they set up a brick factory in 1946, and aiso for a similar pur- 
pose they set up lime kilns in 1948. They found that’ the price of bricks 
was Rs. 48 per thousand in the market and by reason of setting up this brick 
factory and lime kilns the cost of bricks to them was only Rs. 38 per thousand. 
They supplied these bricks to their contractor Messrs. Gannon Dunkerley & 
Co. They manufactured more bricks than were actually necessary for their 
own construction work and there was a surplus, and it is found as a fact that 
there was a danger of these bricks deteriorating and therefore they had to be 
disposed of, and they were disposed of from time to time either to sister edu- 
cational institutions and in some cases also to individuals. But they were dis- 
posed of at cost price and no profit whatever was made by the Society. The 
Society also obtained a permit from Government to wmport steel, again for 
the purpose of their buildings, and after the steel had arrived the Government 
gave them a permit to buy steel locally, with the result that the Society did 
not require the steel which had been imported, and the Controller of Steel 
directed them to sell the steel which they had imported to other persons requi- 
ring steel. Here again, this particular activity did not result in any profit 
to the Society. The Society, in view of the fact that it was asked to submit 
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accounts under s. 15 of the Sales Tax Act, made an application under s. 19 for 
the determination of the question as to whether the Society was a dealer. The 
Assistant Collector held that the Society was a dealer, that decision was con- 
firmed in appeal by the Collector of Sales Tax, but in revision the Sales Tax 
Tribunal came to the contrary conclusion. Thereupon the State of Bombay 
asked for a reference to this Court under s. 23 of the Act, and the reference 
has now come before us. 

The two relevant provisions of the Act which we have to consider are the 
definitions of ‘‘dealer’’ and ‘‘sale’’. The definition of ‘‘dealer’’ is to be found 
In s. 2(c): 

“Dealer means any person who carries on the business of selling or supplying goods 
in the State of Bombay, whether for commission, remuneration or otherwise and includes 
a State Government which carries on such business and any society, club or association 
which sells or supplies goods to its members;” 

And ‘‘gale’’ is defined in s. 2(g) as meaning: 

“Sale with all its grammatical variations and cognate expressions means any transfer 
of property in® goods for cash or deferred payment or other valuable consideration but does 
not include a mortgage, hypothecation, charge or pledge;” 


It is clear from the definition of a dealer that it is not merely the act of selling 
as defined in the Act which constitutes a person a dealer. The activity which 
the person must indulge in is not merely the activity of selling in the sense 
of transferring property in goods, but it must be the activity of carrying on 
the busimess of selling or supplying goods. What the Legislature has empha- 
sised is not the act or activity of selling but the act or activity of carrying on 
the business. Every taxing statute must be construed strictly in favour of the 
subject and it is necessary that the Court must look at the provisions of a 
taxing statute in order to determine upon whom and under what circumstances 
the incidence of tax should fall, and when we look at the various provisions 
of the Sales Tax Act it is clear that substantially and broadly speaking the 
Legislature wanted to tax business people who did the business of selling 
various commodities which were made Hable to tax. For instance, s. 8 pre- 
vents a person from carrying on business, who would be a dealer within the 
meaning of the definition, unless he got himself registered as such, and the 
consequence of a dealer carrying on business without registration is serious, 
because he renders himself liable to penal consequences as provided in s. 24. 
Therefore, the expression ‘‘carrying on business’ must be given a restricted 
meaning. The Advocate-General drew our attention to the definition in 
Webster’s Dictionary and in Murray’s Oxford Dictionary and he asked us to 
construe the expression in its plain natural English meaning, and according to 
him all that was required in order to carry on the business of selling or supply- 
ing was for a person continuously to sell or supply goods, and according to him 
the only distinction between an activity which was a business activity and an 
activity which was not a business activity was that whereas the latter was 
undertaken for pleasure or as a‘pastime, the former was a serious activity. 
Therefore the Advocate-General contends that if in this case we find that the 
Society sold or supplied goods, then unless that activity was the result of 
pleasure or pastime we must come to the conclusion that they are dealers with- 
in, the meaning of s. 2(c). He also referred to the Income-tax Act and the 
definition of ‘‘business’’ in that Act and drew our attention to the decisions 
under that Act which lay down that a profit motive was not necessary in order 
to constitute an activity a business. 

Now, in the first place, it is mever safe to rely on decisions under one statute 
for . construing the language used in another statute. The Income-tax Act 
has as its object, as is well known and sometimes painfully known, the taxing 
of all Incomes, it spreads its net wide, and whatever the activity, if that acti- 
vity results in income, then it becomes liable to tax. The Bombay Sales Tax 
Act has.a,much narrower ambit and scope. Its object is not to tax income or 
to tax profits, Its object, which is a very narrow object, is to tax sales effected 
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by persons carrying on the business’ of selling or supplying: Let us again 
emphasise that its object is not to tax sales; its object is to,tax only those ` 
sales which are effected by persons who carry on the business of. selling ot, 
supplying goods. In our opinion, if we construe the expression ‘‘carrying on 
the business of selling or supplying goods’’ in a commercial sense, then it is 
clear that the object of the person who carries on that business must be to sell 
or to supply. A person may either produce goods or purchase goods with tha 
object ultimately of selling them. Unless that object is present and unless 
that intention is clear, the mere activity of selling or supplying would not 
constitute the carrying on of business of selling or supplying. If the Advocate 
General’s contention were to be accepted, any continuous activity or any 
repeated activity seriously undertaken which results in the supply or sale of 
goods would attract the sales tax. But what the Advocate General. overlooks 
in putting forward that contention is that the activity, although it may be 
serious, although it may be continuous, unless it assumes the characteristics 
of a business, it is not an activity which can come within the ambit of s. 2(c). 
If the intention of the Legislature was simply to tax every sale and every 
SUP IY then it was unnecessary to state that the person must carry on the 
business of selling or supplying goods. A further indication is given as to 
the nature of the activity by the Legislature including in this definition any 
society, club or association which sells or supplies goods to its members. ‘The 
Legislature realised that a club or society does not carry on the business of : 
supplying goods to its members, its busihess is to give amenities, to provide. 
a place where people can spend their leisure hours, and realising that a society, - 
club or association would not come within the definition, the Legislature had 
to extend the definition of a dealer and include in that definition ‘a society, 
club or association. : 

If that be the proper construction of the expression ‘‘carrying on the busi- 
ness of selling or supplying goods” used in this Act, let us see whether the 
activity of the Society satisfies that definition. Shorn of its technicalities the 
position really is very simple. The Society wishes to put up buildings, it em- 
ploys a contractor, the buildings cannot be put up without bricks, and bricks 
have fo be purchased for the construction of the buildings. The Society reali- 
ses that if the contractor were fo go into the market and buy the bricks it 
would cost him and ultimately them Rs. 48 per thousand. To economise on 
the construction of the buildings they decide to set up a brick factory and a 
lme kiln. Therefore, the object and the clear object of setting up the brick 
factory and the lime kiln was not to sell these bricks after they were manu- 
factured, but the object was to use these bricks for the purpose of their own 
buildings in order to make the cost of the buildings less than it would have been 
if the bricks had been purchased in the market. It is difficult to understand. 
how this activity can possibly be charactériséd as carrying on business of sell- 
ing or supplying bricks to anybody. The Advocate General says that the 
statement of the case makes it clear that bills were furnished to Messrs. Gan- 
non Dunkerley & Co., they were debited with the amount of the bricks sup- 
plied to them, and this, says the Advocate General, clearly shows that the tran- 
saction was a transaction of sale and that the Society was carrying on the busi- 
ness of selling. Now, in all these taxing matters we must not look to the form 
but to the substance of the transaction. Inasmuch'as the contractor had to 
purchase bricks and that would have formed part of the bill which the con- 
tractor would have ultimately submitted to the Society for the purpose of 
book-keeping, the Society adopted a particular form of accounts, buf that form 
does not in any way affect the real nature of the transactton, and the real nature. 
of the transaction is what we have already indicated. It is absurd to suggest 
that on these facts the Society was selling bricks to their contractor, Messrs. 
.Gannon Dunkerley & Co. Even the Advocate Geueral could not really press 
this part of the case. . be 
-But the Advocate General was more eloquent with regard to the other aspect. 
of the matter and that is the sale of: the surplus bricks fo sister societies and’: 
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other individuals, and according to him there could be no doubt that as far 
_ as that activity, was concerned it was a business activity of selling bricks. Here 
again, what we have to consider is what was the object of starting this brick 
factory and this lime kiln. If the object was to prepare bricks which would 
be used in the construction of the buildings of the Society and to produce more 
bricks and sell them, then undoubtedly when the Society ultimately sold the 
bricks it would be carrying on business of selling. But again the finding of 
.fact is clear that the sole object of the Society was to make bricks for their 
own buildings and for various reasons a larger quantity was produced, that 
quantity was liable to deteriorate, and therefore they had to be disposed of, 
and the important fact which cannot be overlooked is that these bricks were 
disposed: of without the Society making any profit whatsoever. We will pre- 
sently deal with the profit motive, and we are not looking at the absence of the 
profit motive from the point of view of the definition, but it is an important 
circumstance which can be taken into consideration in determining what the 
object of thg Society was in manufacturing these bricks. If the object was to 
sell, then it is impossible to understand why they were sold at cost price when 
the market price was Rs. 48 per thousand and they could easily have made a 
profit. The same is the position with regard to the steel and there the position 
is even stronger than in the case of the bricks, because the steel was ordered 
. from Belgium for the needs of the Society and it had to be disposed of at the 
direction of the Controller of Steel. When the steel was ordered, nothing was 
.. further from the mind of the Society than any idea of selling it to any one 
whatsoever. Therefore, in our opinion, even though it might be said that the 
bricks and steel were sold or supplied by the Society, inasmuch as they did not 
carry on the business of selling or supplying these goods they do not come 
within the ambit of the definition of ‘‘dealer’’ contained in s. 2(c). In our 
opinion, on the facts of this case it is clear that the Society never carried on 
the business of selling or supplying any goods. 

An interesting question was considered by the Tribunal and was also debated 
here as to whether a profit making motive is an essential ingredient in order 
that an activity should constitute a business. The Tribunal has taken the view 

„following certain English and Indian decisions that in the absence of a profit 
motive an activity cannot be looked upon as a business. The question is a 
very important and a difficult one, but in our opinion on the facts of the pre- 
sent case we can come to a conclusion in favour of the Society without deciding 
‘that the absence of the profit motive alone does not constitute its activity a 
business. As we said before, there is a clear finding here that there was a 
complete absence of the profit motive in the activity carried on by the Society. 
But that is not the only circumstance which has led us to the conclusion to 
which we have arrived. As we have already pointed out, the reason for our 
decision is not the absence of the profit motive but the absence of any intention 
on the part of the Society to sell the goods at the time when the bricks were 
manufactured or the steel was imported. The question which the Tribunal 
has considered with regard to the profit motive would only fall to be deter- 
mined when we have a case where the assessee either buys or manufactures 
goods with the intention of selling them and sells them without making profit. 
Then it will be time to consider whether such an activity would constitute busi- 
ness within the meaning of the Sales Tax Act. 

The result is that we must uphold the view taken by the Tribunal that the 
Ahmedabad Education Society cannot be declared to be a dealer within the 
meaning of s. 2(c) of tlee Sales Tax Act. We answer all the questions in the 
negative. Applicant to pay the costs. 

Answers accordingly. 

Solicitors for the State: Little & Co. 

Solicitors for the Ahmedabad Education Society: Manilal, Kher. Ambala], 
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CRIMINAL APPELLATE. 


Before Mr. Justice Gajendragadkar and Mr. Justice Gokhale. 


THE STATE OF BOMBAY v. S. L. APTE.* 

Insurance Act (IV of 1938), Sec. 105—Indian Penal Code (Act XLV of 1860), Sec. 409—. 
General Clauses Act (X of 1897), Sec. 26-—Constitution of India, Art. 20(2)—Criminal 
Procedure Code (Act V of 1898), Sec. 258(2)—Accused, on identical facts, charged 
under s. 409, I.P.C. and s. 105 of Insurance Act and convicted and sentenced for both 
offences—On appeal, conviction under s. 409 confirmed, but conviction under s. 105 
set aside for want of proper complaint under Insurance Act—Accused charged under 
s. 105 after satisfying requirements of Act—Whether accused could be punished for 
offence under s. 105 in view of bar under s. 26, General Clauses Act and art. 20(2) of 
Constitution—Construction. 


The accused were charged under s. 409 of the Indian Penal Code and s. 105 of the 
Insurance Act, 1938, and the facts on which the two charges were resp@&ctively based 
were identical. The accused were convicted and sentenced for both the offences. 
On appeal the order of conviction under s. 409 of the Indian Penal Code was con- 
firmed but the order of conviction under s. 105 of the Insurance Act was set aside 
as the proceedings under s. 105 were held to be invalid and incompetent in the absence 
of a complaint as required by the Insurance Act. Sanction for filing a proper com- 
plaint was thereafter obtained and a charge was framed against the accused under 
s. 105 of the Insurance Act. On the question whether the accused could be punished 
for the offence under s. 105 of the Insurance Act having regard to s. 26 of the General 
Clauses Act, 1897, and art. 20(2) of the Constitution of India, it was contended that 
under s. 105(1) of the Insurance Act it was open to the Court to pass an order for 
restitution of the property in question without imposing any sentence of fine, that 
such an order would not amount to a punishment and, therefore, the accused could be 
convicted under s. 105(1) of the Act and an appropriate order could be passed against 
them without offending s. 26 of the General Clauses Act and art. 20(2) of the Consti- 
tution: — 

Held, that the imposition of fine was the main punishment under s. 105(1) of the 
Insurance Act, and the order of refund or restitution which the Court could pass 
on convicting the accused and imposing a fine on him was in the nature of an inci- 
dental or supplemental order, and, therefore, the order of restitution could not be 
passed against the accused without offending the bar created by s. 26 of the General 
Clauses Act and art. 20(2) of the Constitution. 

Loomchand v. Official Liquidators,1 agreed with. 
Emperor v. Peter D’Souza,® referred to. 


Onr S. L. Apte (accused-respondent No. 1) who was the Managing Direc- 
tor of the Long Life Insurance Company Ltd., Poona, was in charge and cus- 
tody of the cash, the property and accounts of the company. Miss Dwarkabai 
Bhatt (aceused-respondent No. 2) who was the Managing Director of the 
Women’s Department of the company had also similar power and control 
over the cash and the accounts of the company. The two respondents were 
tried for an offence under s. 409 of the Indian Penal Code and s. 105 of the 
Insurance Act, 1938. The prosecution alleged that an amount of Rs. 95,000 
was withdrawn by respondent No. 1 under a voucher dated August 9, 1952, 
which was signed by respondent No. 1 and sanctioned by respondent No. 2, 
and that respondent No. 1 had thus in his possession Rs. 95,000 belonging to 
the company and the two respondents had wrongfully withheld this amount 
or wilfully applied it to purposes other than those expressed or authorised by 
the Insurance Act. The respondents were convicted and sentenced for the 
offences punishable under s. 409 of the Indian Penal Code and under s. 105 


*Decided, March 2, 1956. Criminal pa Nos. 202 and 203 of 1955. 
No. 1258 of 1955, from the order of acquittal 1 [1953] A. I. R. Mad. 595. 
passed by A. B. Bagi, Judicial Magistrate, 2 (1948) 50 Bom, L. R. 574, F.B. 
First Class, No, 4, Poona, in Criminal Cates 
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of the Insurance Act. On appeal by the respondents, the Sessions Judge con- 
firmed the order of conviction under s. 409 of the Indian Penal Code but set 
aside the order of conviction under s. 105 of the Insurance Act as the proceed- 
ings instituted under s. 105 of the Insurance Act were invalid and incompetent 
in the absence of a complaint as required by the Insurance Act. The State of 
Bombay obtained sanction for filing a proper complaint and on this complaint 
a charge was framed against the respondents under s. 105 of the Insurance Act. 

The trying Magistrate found the respondents guilty of the offence under 
s. 105 of the Insurance Act but he held that under s. 26 of the General Clanses 
Act, 1897, and art. 20(2) of the Constitution of India, they could not be 
punished for the same offence, and he, therefore, acquitted them of the offence 
under s. 105, observing, in his judgment, as follows :— 

“The act which constitutes the offence under s. 409, I.P.C. in Cr. Case No. 82 of 1953 
against the accused, is the same act which constitutes the offence under s. 105 of the 
Insurance Act for which the accused are now prosecuted. I have held that both these 
acts are one and the same. So the offence in respect of:s. 409, LP.C., for which the accused 
are already convicted and sentenced, is the same offence under s. 105 of the Insurance 
Act, for which the accused are now prosecuted. It is held in Emperor v. Bhogilal,1 that 
by virtue of the s. 26 of the General Clauses Act the accused could not be punished twice 
for doing the same act. It is also held in Jyotiprasad v. Emperor,2 under the General 
Clauses Act, s. 26, where an act is punishable under a general statute, the offender could 
be proceeded with under either or both but could not be punished twice for the same act 
or omission which constitutes the offence. It is held in Veerswami v. Emperors where 
an act constitutes theft as well as an offence under s. 24, Cattle Trespass Act, the offender 
may be punished under the Penal Code or under the Cattle Trespass Act, though he 
cannot be punished under both the enactments. So the accused cannot therefore be 
legally punished in respect of the offence under s. 105 of the Insurance Act as they have 
already heen convicted and sentenced in respect of the same act constituting offence 
under s. 409, LP.C. in Cr. Case No. 82 of 1953. The accused No. 1 was convicted in respect 
of the offence under s. 409, I.P.C. and was sentenced to undergo rigorous imprisonment 
for two years and to pay a fine of Rs. 1,000 in default six months’ R.I. Accused No. 2 
Miss Dwarkabai was also convicted in respect of the offence under s. 409, `I.P.C. and 
was sentenced to one year’s S.I. and to pay a fine of Rs. 1,000 in default 3 months’ SI. 
So both the accused have been sufficiently pumished in respect of the offence under 
s. 409, I.P.C. in Cr. Case No. 82 of 1953. So both the accused cannot, therefore, be legally 
punished twice for the same act for which they have been already convicted and sentenced 
in Cr. Case No. 82 of 1953.” 

The State of Bombay appealed. 


H. M. Choksi, Government Pleader, for the State. 
S. G. Patwardhan, for respondent-accused No. 1. 
S. @. Patwardhan, with K. K. Gadgil, for respondent-accused No. 2. 


GAJENDRAGADKAR J. This appeal raises an interesting question of law under 
s. 26 of the General Clauses Act and art. 20(2) of the Constitution of India. 
The question arises in this way: The two respondents were tried for 
an offence under s. 409 of the Indian Penal Code and s. 105 of the Indian 
Insurance Act in Criminal Case No. 82 of 1953. They were both convicted 
and sentenced for both the said offences. When the order of conviction and 
sentence imposed on them by the learned trial Magistrate was challenged 
before the learned Sessions Judge at Poona in Criminal Appeal No. 77 of 1954, 
the learned Sessions Judge confirmed the order of conviction under s. 409 of 
the Indian Penal Code, but set aside the order of conviction under s. 105 of 
the Indian Insurance Act. He held that the proceedings instituted against 
them under s. 105 were invalid and incompetent in the absence of a complaint 
as required by the said Act. Thereafter the State obtained sanction for filing 
a proper complaint and on this complaint a charge is framed against the res- 
pondents under s. 105 of the Indian Insurance Act. The learned Magistrate 
has found that the charge is proved and that both the respondents are guilty 


1 (1931) 38 Bom. L. R. 648, - > 3 (1980) 82 Or. L.-J, 354. ° 
2 (1982) 88 Cr. L. J. 236. 
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of the offence under s. 105 of the Act. He, however,.held that having regard 
to the provisions of s. 26 of the General Clauses Act and art. 20(2) of the 
Constitution of India they could not be punished for the said offence. That 
is why he has ordered that the respondents should be acquitted of the offence 
under s. 105. It is this order of acquittal that is challenged before us by the 
learned Government Pleader on behalf of the State, and his argument is that 
the learned Magistrate was in error in coming to the conclusion that s. 26 of 
the General Clauses Act or art. 20(2) of the Constitution creates a bar against 
adequate and proper orders being passed against the respondents under s. 105 
of the Indian Insurance Act. 

Section 26 of the General Clauses Act provides that where an act or omis- 
sion constitutes an offence under two or more enactments, then the offender 
shall be liable to be prosecuted and punished under either or any of those 
enactments, but shall not be liable to be punished twice for the same offence. 
Article 20(2) of the Constitution contains a similar provision by way of fun- 
damental rights. Under this article no person shall be progecuted and 
punished for the same offence more than once. It is thus clear that if the 
acts or omissions on which the charge against the respondents in the present 
ease is based under s. 105 of the Insurance Act are the same on which the 
charge under s. 409 of the Indian Penal Code was based in the earlier trial, the 
respondents could not be prosecuted and punished for the same acts twice over. 
The bar is not so much against the second prosecution as against the second 
punishment being imposed on the accused person for the same act or omission. 
This position is plain and cannot be disputed. It is common ground that 
the facts on which the two charges are respectively based are identical, but 
the argument is that the respondents can be prosecuted under s. 105(1) of the 
Insurance Act and an appropriate order can be passed without violating the 
bar created by s. 26 of the General Clauses Act or art. 20(2) of the Con- 
stitution, and that is the argument which needs to be considered in the present 
appeal. 

At this stage it may be convenient to refer very briefly to the facts giving 
rise to the charge against the respondents. Respondent No. 1, S. L. Apte, was 
the managing director of the Long Life Insurance Company, Ltd., at Poona. 
He had been appointed as such director on or about July 1, 1942, and the terms 
of his employment were subsequently settled. Respondent No. 2, Miss Dwarka- 
bai Bhat, was appointed as managing director, Women’s Department, of the 
company on December 13, 1938, and she entered into an agreement in that 
behalf on December 15, 1938. By this agreement the terms and conditions 
of her service were prescribed. Respondent No. 1 was in charge and custody 
of the cash, the property and the accounts of the company. Respondent No. 2 
had also similar power and control over the cash and the accounts of the 
complainant-company according to the power-of-attorney executed on June 22, 
1942. The prosecution case is that on August 9, 1952, respondent No. 1 took 
Rs. 95,000 of the company by voucher executed in that behalf. Respondent 
No. 1 with the sanction of respondent No. 2 had thus in his possession Rs. 95,000 
belonging to the company and the two together wrongfully withheld this 
amount or wilfully applied it to purposes other than those expressed or autho- 
rised by the Insurance Act. It was in this manner that both the respondents 
having had legal custody and dominion over the property belonging to the 
company are alleged to have used that amount for their own purpose contrary 
to the provisions of the Insurance Act. That is how a charge under s. 105 (2) 
of the Insurance Act was framed against them. It would be noticed that on 
the same facts a charge under s. 409 of the Indian Penal Code was framed 
against both the respondents, and as I have just indicated they were convicted 
of the said offences and sentenced to different terms of imprisonment and 
ordered to pay respective amounts of fine. The position, therefore, is clear 
that the acts on which the charge under s. 105(1) of the Insurance Act is 
based are identical with the acts on which the charge under s. 409 of the Indian 
Penal Code had been based; and that would attract the provisions of s, 26 
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of the General Clauses Act as well as art. 20(2) of the Constitution of India. 

It has been strenuously urged before us by the learned Government Pleader 
that the bar on which the order of acquittal is based cannot come in our way 
of convicting the respondents under s. 105(1) of the Insurance Act and pass- 
ing an appropriate order, because it is urged that under the penal section 
in question we could, after convicting the respondents, order them to deliver 
up or refund within a time to be fixed by us the property which has been . 
improperly obtained or wrongfully withheld or wilfully misapplied by them, 
and that such an order can be made under s. 105 of the Act and it does not 
amount to a punishment at all. If such an order can be passed by us without 
Imposing any sentence as to fine and if the order does not amount to a punish- 
ment, then it may be possible to take the view that the respondents can be 
convicted under s. 105(1) of the Act and an appropriate order may be passed 
against them without offending against the bar on which the order of acquit- 
tal is based. The answer to this point would naturally depend upon a fair 
and reasongble construction of s. 105(1) of the Insurance Act. This section 
provides that any director or managing agent of an insurer who wrongfully 
obtains possession of any property of the insurer or having any such property 
in his possession wrongfully withholds it or wilfully applies it to purposes 
other than those expressed or authorised by this Act shalt on the complaint 
of the Controller made after giving the insurer not less than fifteen days 
notice of his intention, or on the complaint of the insurer or any member or 
any policy-holder thereof, be punishable with fine which may extend to one 
thousand rupees and may be ordered by the Court trying the offence to deliver 
up or refund within a time to be fixed by the Court any such property im- 
properly obtained or wrongfully withheld or wilfully misapplied and in de- 
fault to suffer imprisonment for a period not exceeding two years. The argu- 
ment is that even after an accused person is convicted under this section, it is 
not obligatory on the Court to impose a sentence of fine. The Court may con- 
tent itself on convicting the accused to direct the accused to deliver up or 
refund within a time to be fixed by the Court the property in question. Such 
an order is not punishment properly so-called. Again the sentence of im- 
prisonment which the Court may impose on the accused, in default of his 
carrying out this order cannot be said to be punishment imposed on him for 
the principal act for which he is convicted under the section. A sentence in 
default is, as the expression ‘in default’ itself indicates, a sentence no doubt, 
but it is imposed on the accused because he does not carry out the earlier 
substantive order. The learned Government Pleader has pointed out that an 
order calling upon the offender to deliver up the property is in effect an order 
for restitution of property; and if the offender is compelled to restitute the 
property to its rightful owner, that cannot be regarded as a punishment, so 
that a person ordered to cause restitution of the property cannot be held to 
be punished within the meaning of s. 26 of the General Clauses Act or art. 
20(2) of the Constitution of India. 

Before dealing with this argument, it will be relevant to refer to some 
subsidiary and incidental contentions which have been raised before us by the 
learned Government Pleader. Section 258(2) of the Criminal Procedure Code 
provides that where an accused person is found to be guilty he would be con- 
victed and on conviction the Court shall pass sentence upon him according to 
law. There can be no doubt that generally speaking a criminal trial is ex- 
pected to end either in an order of acquittal or conviction and in the latter 
class of cases the order of conviction must be followed by an order of adequate 
and proper sentence. The sentence has to be passed according to law which 
prescribes such sentence. In other words, the penal section under which the 
accused is convicted also provides for the sentence awardable to the offender, 
and after an accused person is convicted a sentence according to the relevant 
penal section must follow. The learned Government Pleader argues that there 
is no provision in the Criminal Procedure Code which necessarily requires the 
imposition of two separate sentences where an accused person is tried and 
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convicted of two different offences constituted by the same set of acts or omis- 
sions. In such a case it would be open to the criminal Court to convict the 
accused of both the offences but to sentence him only in respect of one of these 
convictions. In support of this argument the learned Government Pleader 
has referred us to a decision of Dixit and Chainani, JJ., in Bombay State v. 
Pujamal.’ In this case the learned Judges were dealing with the question 
as to whether separate sentences can legally be imposed at the same trial on 
a person charged with offences punishable under ss. 65(b), 65(f) and 66(b) 
of the Bombay Prohibition Act. Apparently there was a conflict of judicial 
opinion on this point; but on examining the relevant decisions it was held that 
ordinarily one sentence alone should be passed for the offence of manufac- 
turing liquor under s. 65(b) and no separate sentences should be passed for 
the offences of possessing materials or apparatus for manufacturing liquor and 
for possessing liquor punishable under ss. 65(f) and 66(b) of the Act. Our 
attention has also been drawn to another decision of this Court in Emperor v. 
Bhogilal,? where Beaumont C.J., and Murphy J. had occasion to consider 
a similar question. In this case the accused was found carrying boxes con- 
taining salt and stamped with the words ‘‘Swarajya Sabha’’ and ‘‘Gujarat 
Prantik Samiti’’, an association declared unlawful, and he was convicted under 
s. 47(c) of the Bambay Salt Act for being in possession of contraband salt, 
as well as under s. 17(1) of the Criminal Law Amendment Act for assisting 
the operation of an unlawful association. When this double conviction and 
punishment was brought to the notice of the learned Sessions Judge at Ahmed- 
abad, he made a reference to this Court pointing out that the double punish- 
ment was illegal and requesting that appropriate orders should be passed 
against the accused in accordance with law. The learned Judges accepted the 
reference and, as the judgment delivered by Beaumont C. J. points out, the 
sentence passed against the accused for the second offence under s. 17(1) of 
the Criminal Law Amendment Act was set aside. In effect the accused was 
convicted of both the offences but sentenced only for one of them, the sentence 
imposed upon him by the learned Magistrate in respect of the other offence 
having been set aside. It would thus appear that if the present respondents 
had been charged properly both under s. 409 of the Indian Penal Code and 
s. 105 of the Insurance Act, it would have been open to the Court to convict 
the respondents of both the offences while imposing a sentence or punishment 
on them for either of the two but not for both. Even so, it cannot be disputed 
that where an accused person is sought to be tried on a second occasion, it 
would be idle to prosecute him solely with the object of convicting him without 
imposing on him any sentence at all, because the normal rule laid down in 
s, 258(2) of the Criminal Procedure Code requires that on conviction of an 
accused person the Court shall pass sentence upon him according to law. This 
position is in fact not seriously disputed before us by the learned Government 
Pleader. He, however, contends that under s. 105(1) of the Insurance Act it 
would be open to the Court to pass an order for restitution as he describes it, 
without imposing any sentence of fine; and, as I have already mentioned, 
such an order does not, according to the learned Government Pleader, amount 
to a punishment. 


In support of the construction which is sought to be placed by him on 
s. 105(1) of the Insurance Act the learned Government Pleader relied on a 
decision of a Full Bench of this Court in Emperor v. Peter D?’ Souza. In this 
ease the Full Bench was concerned with the construction of the penal clause 
of s. 43(1) of the Bombay Abkari Act as amended. ‘his clause provides that 
the accused ‘‘shall, on conviction, be punishable with imprisonment for a term 
which may extend to six months and with a fine which may extend to rupees 
one thousand’’. For the State it was urged that the amended provision made 
it obligatory on the Court to award both the sentences to the accused after his 
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conviction. This argument was rejected by: the Full Bench and it was held 
that the provision as amended does not make it obligatory upon the Court to 
inflict on the accused both the sentence of imprisonment and the sentence of 
fine; inasmuch as the provision merely lays down that the accused on con- 
viction is punishable and does not provide that the accused on conviction shall 
be punished, the Court has discretion to inflict both the sentences or either 
of them according to the needs of any given case. Applying this principle, 
s. 105(1) of the Insurance Act is sought to be construed by the learned Gov- 
ernment Pleader as giving the Court discretion either to impose a fine up to 
one thousand rupees or to make an order calling upon the accused to deliver 
up the property in question. We are unable to accept this construction. As 
the section is worded, it appears that the offender is made punishable with 
fine, and that is the main punishment which can and must be imposed by the 
Court on convicting the offender. It is not as if the subsequent order which 
the Court is authorised to pass on imposing a fine is an alternative mode of 
punishment under s, 105(1) of the Act. The imposition of fine is the main 
punishmenf, and the order which the Court may pass on convicting the accu- 
sed and imposing a fine on him is in the nature of an incidental or supple- 
mental order. If the Legislature had intended that fine and this order should 
be alternative punishments, they would undoubtedly have used more appro- 
priate phraseology in the material part of the section. After providing that 
the director who is found guilty shall be punishable with fine, the section 
goes on to add that he may be ordered by the Court trying the offence to deli- 
ver up the property in question. That is one reason why we are not prepared 
to accept the construction for which the learned Government Pleader con- 
tends. Besides, if the order in question is regarded as an alternative to the 
imposition of fine, then it would be difficult to escape the conclusion that like 
fine this order is also a punishment provided by s. 105. If the order of re- 
` fund or restitution and the order of fine’ are’ both awardable on the ground that 
the offender is punishable in that manner alternatively, the word ‘punishable’ 
must be given its effect.and the order which may be passed against the offender 
would inevitably have to be regarded as a matter of punishment within the 
meaning of 8.105. 

There is another consideration which has weighed in our minds. The order 
in question can be passed by the Court trying the offence and its character may 
perhaps be determined by taking into account the consequence provided by the 
section if the offender commits a default in complying with this order, and 
the consequence is that in default the offender can be ordered to suffer impri- 
sonment for a period not exceeding two years. It seems to us clear that the 
sentence which the Court is entitled to impose on the offender in default 
applies to the default in the. payment of fine as well as to the default in 
complying with the order of restitution. In other words, the order which the 
learned Government Pleader wants us to impose against the respondents in 
this case is not an order for restitution simpliciter. It is an order for restitu- 
tion passed by a criminal Court and the consequence of non-compliance with 
the order would inevitably be that we would have to direct the accused. to 
undergo imprisonment in default for a period not exceeding two years. Tech- 
nically it is no doubt true that this sentence in default cannot be said to be 
awarded against the accused for the main offence itself; it is a sentence in 
default and it would be imposed if the accused does not comply with the order 
calling upon him to deliver up the property in question. But nevertheless the 
consideration about the sentence in default which can be passed against him 
may ‘not be irrelevant in determining the true character of the order for resti- 
tution. Therefore, we have come to the conclusion that however we look at the 
material provisions of s. 105 of the Insurance Act, it is difficult to accept the 
argument that the order for restitution can be passed against the respondents 
without offending the bar created by s. 26 of the General Clauses Act and art. 
20(2) of the Constitution of India. s 

In this connection it would be useful: to refer to a decision of the Madras 
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High Court in Loomchand v. Official Inquidators.4 Govinda Menon and 
Basheer Ahmed Sayeed, JJ., were considering in this case the effect of the provi- 
sions contained in s. 282-A of the Indian Companies Act. This section is subs- 
tantially similar to s. 105 of the Insurance Act. The judgment shows that 
while construing s. 282-A the learned Judges held that the clause in respect of 
the sentence in default governs both the orders provided for by the section. in 
other words, the order of sentence in default can be imposed against the accused 
both for his failure to pay the fine as well as his failure to deliver up the pro- 
perty as directed; and it has been observed that the order directing the accused 
to deliver up the property can be regarded as incidental or supplemental to the 
main order of sentence of fine. In other words, the view which the learned 
Judges took appears to be that when an accused person is convicted under 
s. 282-A of the Companies Act the Court ‘will have to sentence him to pay a 
fine within the limits permitted by the section, and having done so, the Court 
may in its discretion call upon the accused to restore the property and in 
default of either payment of fine or restitution of the property the accused may 
further be ordered to undergo a sentence of imprisonment in default. This 
judgment, in our opinion, seems to support the construction which we are dis- 
posed to put on s. 105 of the Insurance Act. If the order which the learned 
Government Pleader wants us to pass against the respondents cannot be passed 
without infringing the provisions of s. 26 of the General Clauses Act and 
art. 20(2) of the Constitution, we must hold that the learned Magistrate was 
right in acquitting the respondents of the offence charged. 
In the result, the order of acquittal passed in favour of the respondents is 


confirmed and the appeal is dismissed. 
Appeal dismissed. 





APPELLATE CIVIL 


Before Mr. Justice Gajendragadkar and Mr. Justice Gokhale. 


DHANJIBHAI KHIYASHIBHAI GUJRATHI v. DAULATBEE 
MARD NAJAKAULI.* 

Bombay Tenancy and Agricultural Lands Act (Bom. LXVII of 1948), Secs. 63, 897 -- Suit 
for specific performance of agreement to lease decreed in favour of non-agriculturist 
plaintiff in 1947—Decree providing that Court would execute lease on defendant’s 
jailure to do so—Plaintif} filing darkhast in 1950 to execute decree and executing 
Court directing Nazir to execute lease—Whether open to executing Court to pass such 
lease—Applicability of s. 63 of Act. 

A suit filed by the plaintiff, who was not an agriculturist, against the defendant on 
December 13, 1945, for specific performance of an agreement to lease certain land, was 
decreed in his favour on October 10, 1947. The decretal order inter alia called upon 
the defendant to execute a lease in favour of the plaintiff, and provided that if the 


is delivered to the mortgagee, 


4 [1953] A. I. R. Mad. 595. gaged property 
shali be valid in favour of a person who is not 


Decided. March 8, 1956. Second Appeal 
No. 877 of 1954, from the decision of R. S. 


an agriculturist : 
Ambekar, District Judge, ; 89. (2) But nothing in this Act or any repeal 
Appeal No. 91 of 1958, setting aside the order effected thereby—--" l 
assed by P. T. Patil, Civil Judge, Shevgaon, (b) shall save as expressly provided in 
in Darkhast Application No. 88 of 1950. this Act, affect or be deemed to affect, 


+The relevent sections run thus: 

63. Transfers to non-agricullurists barred.— 
(1} Save as provided in this Act,— 

(a) no sale (including sales in execution of 
a decree of a Civil Court or for recovery of 
arrears of land revenue or for sums recoverable 
as arrears of land revenue), gift, exchange or 
legse of any land or interest therein, or 

(b) no mo of any Jand or interest 

therein, In which the possession of the mort- 


(i) any right, title, interest, obligation or 
liability already acquired, accrued or ` incurred 
before the commencement of this Act, or 

(ii) any legal proceeding or remedy in 
respect of any such right, title, interest, obliga- 
tion or liability or anything done or suffered 
before the commencement of this Act, 
and any such pro i shall be continued 
and of, as if this Act was not passed. 
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defendant failed to execute the lease, the Court would take steps to do the needful in 
that matter. On appeal the order of the trial Court was confirmed on September 6, 
1949. On September 28, 1950, the plaintiff filed a darkhast application claiming exe- 
cution of the rent-note in terms of the decree, and the executing Court directed 
the Nazir to execute the lease on behalf of the Court. On the question whether 
in view of s. 63 of the Bombay Tenancy and Agricultural Lands Act, 1948, it was 
open to the executing Court to pass the lease in favour of the plaintiff:— 

Held, that the execution proceedings in respect of the decretal rights of the plain- 
tiff, which were saved under s. 89 of the Act, were a continuation of the suit which 
was filed before the Act came into force, and, hence, s. 63 of the Act could not be 
invoked and the executing Court could, therefore, execute the decree for specific 
performance of the agreement to lease. 

Bai Suraj v. Haribhai Motabhai, Appa Ganpat v. K. B. Wassoodew"* and Bhima 
Balu v. Basangouda, referred to. 


OnE Kazi Mahamad (defendant No. 1) owned Survey No. 8 of Shevgaon in 
the Ahmedyagar district which was a Kazi Inam land. On June 19, 1942, 
defendant No. 1 entered into an agreement with Dhanjibhai (plaintiff) to give 
Survey No. 8 to the latter on a lease of 99 years. The lease was to come into 
force on October 1, 1945. Contrary to this agreement, defendant No. 1 execut- 
ed on January 25, 1944, a lease in respect of the land in favour of Mir Nijakali 
(defendant No. 2) for 75 years. On December 13, 1945, the plaintiff filed a 
suit against the defendants for specific performance of the agreement to lease 
dated June 19, 1942, and for possession of the property. The trial Court 
decreed the suit on October 10, 1947, and passed the following order :— 

“The defendant No. 1 is hereby ordered that he do take in writing from the plaintiff a 
rent-note as agreed in Ex. 22. In case he does not do so, the plaintiff do get the said 
document passed through Court at the cost of the defendant. After the plaintiff passes 
the said rent-note he do take the possession of the suit land from the defendant. The 
defendants Nos. 2-3 are at liberty to remove and take away at their own cost, the construc- 
tion-work, repairs, etc. done by them. The plaintiff do receive the further mesne pro- 
fits from the date 1—10—45 that may be fixed under Order XX, Rule 12(c) of the Civil 
Procedure Code...” 

An appeal against this decree was dismissed by the District Court on Septem- 
ber 6, 1949. 

On September 28, 1950, the plaintiff filed the present darkhast application 
against the defendants claiming the execution of the rent-note in terms of the 
decree. The executing Court ordered the darkhast to proceed and directed the 
Nazir to execute the lease on behalf of the Court. On appeal, the District Judge 
set aside the order of the lower Court and dismissed the darkhast, observing, 
in his judgment, as follows:— 

“A decree for specific performance is essentially in the nature of an agreement 
between the parties with the command of the Judge superimposed and what a recalcitrant 
party refuses to do the Court compels him to do and to act up to the terms of solemn 
agreement entered into by him. It is necessary that a decree for specific performance 
must be executed through Court. It is equally open to the parties to execute a lease-deed 
or sale-deed or whatever it be, in terms of the decree out of Court and without resort 
to execution proceedings. But then, this would obviously be defeating the provisions of 
law as laid down in s. 63 of the Bombay Tenancy and Agricultural Lands Act, 1948. An 
agreement the enforcement of which has the effect of defeating the provisions of law 
comes within the mischief of s. 23 of the Indian Contract Act and is bad. Such a result 
cannot be countenanced by a Court of law. I am, therefore, of opinion that on account 
of the supervening event, yiz. the enactment of the Bombay Tenancy Act, 1939, and the 
Bombay Tenancy and Agricultural Lands Act of 1948 the decree in question is rendered 
inexecutable, and it is no longer capable of being put into execution. The contract 
stands discharged due to frustration of the adventure on account of a supervening im- 
possibility as stated above, which was not in the contemplation of the parties when they 
entered with the bargain; it has knocked the bottom off the contract. 


1 (1942) 44 Bom. L. R. 907. 8 (1954) 56 Bom. L. R. 520, F. B. 
2 LenS} 56 Bom. L. R. 517. 
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. The provisions of s. 89(2)(b)(i) and (ii) of the Bombay Tenancy and Agricultural 

Lands Act, 1948, have been sought to be requisitioned by the learned pleader for the 
respondent, who contends that the right to take a lease-deed from the judgment-debtors 
had already accrued to his client, the decree-holder, prior to the enactment of the present 
Tenancy Act of 1948 and that, that right was saved by cl. (b)(i) of sub-s. (2) of s. 89 of the 
Act. But then, in my opinion the words ‘Right, title and interest’ used therein refer to 
the right, title and interest to or in (moveable or) immovable property, and they do not 
cover a mere right of action to obtain title to property. Secondly, the opening words of 
cl. (b) of s. 89(2) deserve to be noted. The words ‘Save as expressly provided in this 
Act’ appear to be the key-words of that sub-clause, and s. 63 of the Bombay Tenancy 
and Agricultural Lands Act is an exception thus expressly provided, for, since it expressly 
prohibits leases in favour of a person who is not an agriculturist, except with the per- 
mission of the Collector or any other officer authorised by the Provincial Government in 
that behalf. I am, therefore, of opinion that on account of a supervening event viz. the 
putting on the statute book of the Bombay Tenancy and Agricultural Lands Act, 1948, 
the performance of the contract embodied in the decree has become impossible in the 
sense of being illegal.or prohibited by law. The decree, therefore, cannot®be executed.” 


The plaintiff appealed to the High Court. 


V. M. Tarkunde, for the appellant. 
G. X. Gupte (Sr.), for respondents Nos. 1 to 7. 


GAJENDRAGADKAR J. This appeal arises from execution proceedings and it 
raises a short question of law under s. 63 of the Bombay Tenancy and Agricul- 
tural Lands Act, 1948. The question arises in this way: Survey No. 8 Shevgaon 
belonged to Kazi Mahamad. Kazi Mahamad entered into an agreement with 
Dhanjibhai and promised to execute a lease in favour of Dhanjibhai for 99 years. 
The lease was to come into operation from October 1, 1945, Contrary to this 
agreement however Kazi Mahamad executed a lease in favour of Mir Najakal1 
for 75 years. That led to Civil Suit No. 429 of 1945 by Dhanjibhai, in which 
Dhanjibhai claimed specific performance of the agreement to lease. To this 
suit Kazi Mahamad was impleaded as defendant No. 1 and his lessee Mir Naja- 
kali was impleaded as defendant No. 2, This suit ended in a decree in favour of 
the plaintiff on October 10, 1947. By the decree an order was passed calling 
upon defendant No. 1 to execute a lease in favour of the plaintiff. The decree 
further provided that if defendant No. 1 failed to execute the lease, the Court 
would take steps to do the needful in that matter. The decree also provided 
that after the deed of lease was executed, the plaintiff should recover possession 
of the suit land from the defendants. The decree also allowed mesne profits to 
the plaintiff from October 1, 1945, and an inquiry was ordered to be made under 
O. XX, r. 12(¢) of the Civil Procedure Code. An appeal was preferred against 
this decree, but it was dismissed and in the result the decree of the trial Court 
‘was confirmed. On September 28, 1950, the present darkhast application was 
filed by the decree-holder and in the application execution of the rent-note was 
claimed in terms of the decree, The executing Court directed the Nazir to 
execute the lease on behalf of the Court and the decree-holder was directed to 
deposit Rs. 10 for costs of the execution and registration. of the rent-note. This 
order has been reversed by the appellate Court on the ground that it offends 
against the provisions of s. 63 of the Tenancy Act. As a result of this finding 
recorded by the lower appellate Court the darkhast filed by the deeree-holder 
has been dismissed with costs throughout. It is this order which has given 
rise to the present second appeal. That is how the only question, which arises 
for our decision in this appeal, is whether in view of tħe provisions of s. 63 of 
the Tenancy Act it is open to the executing Court to pass a lease in favour of 
the decree-holder. 

Section 63(1) of the Bombay Tenancy and Agricultural Lands Act, 1948, 
provides inter alia that save as provided in this Act, no sale including sales 
in execution of a decree of a civil Court or for recovery of arrears of land 
revenue or for sums recoverable as arrears of land revenue, gift, exchange or 
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lease of any land or interest therein, shall be valid in favour of a person who 
is not an agriculturist. It is common ground that the decree-holder is not an 
agriculturist and it is obvious that if a lease had been executed in favour of 
the decree-holder by the lessor and the provisions of s. 63(1) were applicable to 
the lease, then the lease would have been void. The lower appellate Court-has 
held that the prohibition contained in s. 68(1) applies to sales in execution and 
it really makes no difference to the application of s. 68 that the question of 
executing the lease arises in execution proceedings. In substance he has held 
that by executing the decree and directing a lease to be executed in favour of 
the decree-holder the provisions of s. 63 would be offended and so the execut- 
ing Court should not direct the execution of the lease even in execution pro- 
ceedings. In dealing with this question two considerations would be relevant. 
The question hag been raised in execution proceedings and the jurisdiction of 
the executing Court to allow a challenge to the validity of the decree is cir- 
cumscribed by certain well defined limitations. If a decree has been passed 
by a Court of competent jurisdiction, it would not be open to the executing 
Court to enfertain the plea that the decree is contrary to any provisions of the 
law and can in that sense be regarded as opposed to law. A plea of this kind 
must be raised by proper proceedings, and unless proper proceedings have been 
taken and the plea against the validity of the decree has been raised and reject- 
ed, it would be outside the jurisdiction of the executing Court to make the 
validity of the decree a subject-matter of adjudication in execution proceedings. 
In this connection it is necessary to draw a distinction between a decree which 
is opposed to law and a decree which is a nullity in the sense that it is altogether 
void. Every decree which is opposed to law cannot be properly described as a 
nullity. It is only in respect of a decree which can be regarded as nullity or 
wholly void that the executing Court would be justified in refusing to execute 
it. This point has been considered by Mr. Justice Vyas and myself in Dhondt 
Tukaram v. Dadoo Piraji.! It is, however, urged by Mr. Gupte for the respon- 
dents that even though the decree in question may not be a nullity, it would 
not be competent to the executing Court to enforce the decree because of the 
provisions of s. 63 of the Tenancy Act; and in support of this argument we 
have been referred to the decision of Broomfield and Macklin JJ., in Bat Suraj 
v. Haribhai Motabhai.? In that case the plea against the executability of the 
decree was raised under s. 1 of the Bhagdari and Narwadari Act. In uphold- 
ing the plea Mr. Justice Broomfield observed that though the general rule no 
doubt was that when a proper application is made for the execution of a decree 
which is not a nullity the Court cannot refuse to execute it, in the case before 
them there was a special statutory prohibition which was addressed to the 
Court itself and which made execution illegal quite apart from whether the 
decree was good ov bad as a decree. Inasmuch as s. 1 of the Bhagdari and 
Narwadari Act specifically and expressly directed that no civil Court shall exe- 
cute a decree or issue a warrant for possession or any process in fact contrary 
to the provisions of the said section, the executing Court was justified in com- 
plying with the mandatory directions issued to civil Courts and in refusing to 
execute the decree. It may be conceded that though a decree may not be a 
nullity and in that sense though it may not be open to the executing Court to 
entertain a plea against the validity of a decree, if the execution of such a 
decree itself is barred by a statutory prohibition which is addressed to civil 
Courts, as in the case of s. 1 of the Bhagdari and Narwadari Act, it would be 
the duty of the executing Courts to comply with the statutory prohibition and 
to refuse to execute such a decree. Whether or not the prohibition contained 
in s. 63 of the Tenancy*Act amounts to such a direction to the executing Court 
as would justify the executing Court in refusing to execute the decree it is un- 
necessary for us to consider in the present appeal. As I will presently point out, 
s: 63 cannot, in our opinion, be invoked in the present proceedings at all. That 
is why it is not necessary for us to decide whether the effect of s. 63(1) would 


1 (1952) 55 Bom. L. R. 668. r 2 (1942) 44 Bom. L. R. 907, 
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be similar to the effect of s. 1 of the Bhagdari and Narwadari Act; and that 
takes us to the second relevant consideration in this appeal. 

In considering the question as to whether s. 63 of the Tenancy Act would 
apply to the present proceedings it would be relevant to refer to s. 89 of the 
Act. Under this section certain rights are saved. It is now well settled that a 
right to claim specific performance of an agreement of sale or to execute a 
lease is not one of the rights saved under s. 89 of the Act. In Appa Ganpat v. 
K. B. Wasoodew,’ Chagla C.J. and Shah J., have held that the right that is 
protected under s. 89(2) of the Bombay Tenancy and Agricultural Lands Act, 
1948, is a right independent and different from sale, which has been rendered 
void under s. 64(3) of the Act. In this case, the Court was dealing with a sale 
of agricultural land effected after the coming into force of the Tenancy Act but 
in pursuance of an agreement of sale which had been executed prior to the com- 
ing into force of the Act. Dealing with the question as to the legal effect of 
the right flowing in favour of the intending purchaser from the agreement of 
gale, the learned Chief Justice has observed in his judgment that such an in- 
tending purchaser had a right to file a suit for specific performfince, if the 
contract was not completed by the vendor. He, however, added that specific 
performance is a discretionary remedy and the Court would not be bound to 
grant specific performance to the vendee as a matter of course. That is why 
it was held that the right that the petitioners had was not a right to obtain a 
sale deed but a right to file a suit in which the proper relief would have 
been granted by the Court in its discretion. On this view of the nature of the 
right available to the intending purchasers it was held that if the sale took 
place after the commencement of the Act, it would attract the provisions of 
s. 64 of the Act. In reaching this conclusion, the learned Chief Justice took 
the precaution of adding that the Court refused to pronounce upon the whole 
eontent or nature of the right and he also thought it necessary to make the 
observation that if the law confers any right upon the intending purchasers as 
persons in whose favour the agreement of sale has been entered into, that right 
cannot be interfered with under the Act. This view has been confirmed by a 
Full Bench of this Court in Bhima Balu v. Basangouda.? It is thus settled 
that if a suit is filed by an intending purchaser in whose favour an agreement 
of sale has been passed before the commencement of the Act but the suit is 
instituted after the commencement of the Act, the Court would refuse to order 
specific performance of the contract on the ground amongst others that the grant- 
ing of specific performance would be inconsistent with the provisions of s. 64 or 
s. 63 of the Tenancy Act, as the case may be. In the present case, however, we 
have passed the stage of passing a decree for specific performance. The decree 
for specific performance had in fact been passed by the trial Court on October 
10, 1947, and even though the Act had come into operation on December 28, 
1948, the appellate Court confirmed the decree of the trial Court on June 6, 
1949; and it is this decretal right which is sought to be enforced in the present 
proceedings. The right which the decree-holder had to file a suit to enforce 
the agreement of lease executed in his favour has been asserted by him and in 
recognition of the right the decree of a Court of competent jurisdiction has 
been passed in his favour. We do not think that the decisions of this Court in 
regard to the bare right of a party to sue for specific performance can be ex- 
tended to the decretal right of the appellant with which we are concerned in 
the present appeal. By the decretal right the decree-holder is entitled to claim 
not only a sale deed in his favour, but also possession of the property and what 
is more mesne profits. The consideration refusing to grant specific performance 
which would be relevant and valid at the time when the decree for specific per- 
formance was passed cannot in our opinion be regarded as relevant or applicable 
at the stage of the present execution proceedings. Besides, the present pro- 
ceedings are a continuation of the proceedings in suit, and the suit was filed 
long before the Tenancy Act came into operation. Section 89(2) of the Tenancy - 


1 (1958) 56 Bom. L. R. 517. 2 (1954) 56 Bom. L. R. 520, F.B. 
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Act provides that proceedings in respect of rights which are saved, and in our 
opinion the appellant’s decretal rights are saved, would be continued and disposed 
of as if this Act had not been passed, if it is shown that the said proceedings had 
been instituted before the date on which the Act came into operation. If the 
present execution proceedings are a continuation of the suit and if thé suit was 
filed long before the Act came into operation, it would not be open to the judg- 
ment-debtor to invoke the provisions of s. 63 in support of his plea that a lease 
should not be executed in favour of the decree-holder. We must, therefore, hold 
that the lower appellate Court was in error in applying the provisions of s. 63 
of the Tenancy Act to the present proceedings. If a plea under s. 63 cannot be 
raised against the claim made by the decree-holder in the present execution pro- 
ceedings, there is no reason why the executing Court should refuse to execute the 
decree for specific performance. 

In the result, the appeal must be allowed, the order passed by the lower ap- 
pellate Court must be set aside and that of the executing Court restored with 
costs throughout. 

Appeal allowed. 


Before the Hon’ble Mr. M. C. Chagla, Chief Justice, and Mr. Justice Tendolkar. 


KIKABHAI ABDULALI BOHARI v. THE INCOME-TAX APPELLATE 
TRIBUNAL, BOMBAY.* 


Indian Income-tax Act (XI of 1922), Secs. 66(1), 2(2), 33—Right of appeal to Tribunal or 
right to apply for reference under s. 66(1), whether confined to party to appeal. 


The right of appeal to the Appellate Tribunal or the right to apply for a reference 
under s. 66 (1) of the Indian Income-tax Act, 1922, is not confined technically to 
the party who is a party to the appeal, but is a much wider right which can be 
exercised by any person who becomes liable to pay tax by any order against which 
the appeal is preferred. 


OnE Gokuldas (respondent No. 4) contracted to purchase flour from the 
military authorities on December 11, 1944. According to the terms of the 
contract, respondent No. 4 was required to make a deposit of Rs. 4 laes with 
the Officer Commanding, Indian Supply Reserve Department, at Manmad. On 
December 22, 1944, a partnership deed was executed and according to it there 
were four partners in the firm Gokuldas Dayalji & Co. viz. respondent No. 4, 
Kikabhai (petitioner), Fidahussein and Mohmed. The sale of the flour pur- 
chased from the military authorities was completed by March 31, 1946, and it 
resulted in a profit of about Rs. 1,65,000. The Income-tax Officer made the 
assessments on the firm in the status of an unregistered firm. Respondent No. 4 
appealed to the Appellate Assistant Commissioner contending that the assess- 
ment should have been on himself as an individual and not on the firm, alleg- 
ing that the firm was a proprietary firm and not a partnership firm. The 
appeal was dismissed. 

On March 3, 1948, the property of the petitioner was attached as a partner 
in the firm. The petitioner appealed to the Appellate Tribunal denying his 
liability to be assessed and contended that he was not a partner in the firm. 
The Tribunal, on the preliminary question whether the appeal of the petitioner 
was competent, held in favour of the petitioner and on merits held that the peti- 
tioner was not a partner. The Commissioner then made an application for a 
reference to the High Court and the question of law suggested was whether 
there was any evidence*before the Tribunal to hold that the petitioner was not 
a partner. This application was rejected. Respondent No. 4 applied for a 
reference to the Tribunal to refer the question of law whether the appeal pre- 
ferred by the petitioner was competent. The Tribunal granted the application 
to refer the following question :— 

“Whether Kikabhai was competent to appeal to the Tribunal against the orders 


*Decided, March 9, 1956. Special Ciyil Application No, 2722 of 1955, 
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of the Appellate Assistant Commissioner dismissing the appeals filed by Gokuldas?” 

The petitioner applied to the High Court under arts. 226 and 227 of the 
Constitution of India urging that the Tribunal was not competent in law to 
make this reference. : 


The application was heard. 


N. A. Palkiuvala, instructed by Payne and Co., for the applicant. 
G. N. Joshi, with N. K. Petigara, for opponents Nos. 1 to 3. 
V. H. Gumaste, with G. B Terdalkar, for opponent No. 4. 


CHAGLA C.J. A firm by the name of Gokaldas Dayalji was assessed to tax 
as an unregistered firm and Gokaldas, respondent No. 4 before us, appealed to 
the Appellate Assistant Commissioner contending that the assessment should 
have been on himself as an mdividual and not on the firm, the contention being 
based on his allegation that the firm was a proprietary firm and not a partner- 
ship firm. The appeal preferred by Gokaldas was dismissed. On March 3, 
1948, the property of the petitioner was attached, it appearing that the petitioner 
was shown as a partner along with Gokaldas.and others in a partnership deed 
which constituted the firm, and the income-tax authorities were proceeding 
against the petitioner as a partner in that firm. The petitioner thereupon pre- 
ferred an appeal to the Tribunal denying his liability to be assessed and con- 
tending that he was not a partner in the frm. The Tribunal considered the 
preliminary question whether the appeal of the petitioner was competent and 
held in his favour. On merits the Tribunal held that the petitioner was not a 
partner. The Commissioner then made an application for a reference to this 
Court, and the question of law he suggested was whether there was any evidence 
before the Tribunal to hold that the petitioner was not a partner. That appli- 
cation of the Commissioner was rejected. Then Gokaldas, respondent No. 4, 
applied for a reference to the Tribunal to refer the question of law as to whether 
the appeal preferred by the petitioner was competent. The Tribunal granted 
that application, and the petitioner has come before us under arts. 226 and 227 
of the Constitution urging that it was not competent to the Tribunal in law to 
make this reference. 7 

Now, the provision with regard to the making of the reference is contained 
in s. 66, and gub-s. (1) of that section provides that within sixty days of the 
date upon which he is served with notice of an order under sub-s. (4) of s. 33 
the assessee or the Commissioner may, by application in the prescribed form, 
require the Appellate Tribunal to refer to the High Court any question of law 
arising out of such order, and Mr. Palkhivala’s argument is that the assessee 
contemplated by s. 66(1) is the assessee who has preferred the appeal before 
the Tribunal, and inasmuch as respondent No. 4 preferred no appeal against 
the order of the Appellate Assistant Commissioner, it was not competent to him 
to apply for a reference under s. 66(1). The only person who could have ap- 
plied for a reference was the petitioner, he being the assessee within the mean- 
ing of s. 66(1), and he alone having appealed against the order of the Appellate 
Assistant Commissioner. ‘‘Assessee’’ is defined in the Act under s. 2(2) as 
meaning a person by whom income-tax or any other sum of money is payable 
under this Act and includes every person in respect of whom any proceeding 
under this Act has been taken for the assessment of his income or of the loss 
sustained by him or of the amount of refund due to him. Therefore, giving 
to the expression ‘‘assessee’’ in s. 66(1) the meaning ascribed to it by the Act 
itself, it is clear that any person by whom income-tax or any other sum of 
money is payable has the right to make an application for a reference. 

Now, there can be no doubt that respondent No. 4 as a partner or as the 
proprietor of the firm is liable to pay tax assessed upon the firm. What is more, 
the effect of the judgment of the Tribunal is that whereas by reason of the deci- 
sion of the Appellate Assistant Commissioner income-tax was payable by all 
the partners of the firm, the finding of the Tribunal relieves the petitioner of 
his liability and to that extent increases the liability of respondent No. 4. It 
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is difficult to understand how the contention can be put forward, as has been 
done, that because Gokaldas did not appeal to the Tribunal from the decision 
of the Appellate Assistant Commissioner, he is debarred from applying for a 
reference under s. 66(1). Gokaldas accepted the decision of the Appellate 
Assistant Commissioner that the firm was a partnership firm. It is only when 
the Tribunal gave a contrary decision that he felt aggrieved, and to suggest 
that although his rights were vitally affected and although he was liable to pay 
tax, he should not be given the right of applying for a reference under s. 66(1) 
merely because he was not a party to the appeal is not only to ignore the defi- 
nition of the expression ‘‘assessee’’, but to deprive an aggrieved party of the 
important right of coming to this Court on a question of law. It is indeed 
curious that this argument should be put forward by the petitioner, because if 
this argument were sound, then he is denying himself his own right to go to 
the Tribunal, because he did not appeal against the order of assessment to the 
Appellate Assistant Commissioner. Only Gokaldas appealed and yet the peti- 
tioner did prefer an appeal to the Tribunal from the decision of the Appellate 
Assistant Commissioner precisely because he was an assessee in the sense of a 
person being liable to pay tax and therefore competent to prefer an appeal. In 
this petition he is trying to deny the right to respondent No. 4 which he him- 
self successfully exercised by preferring an appeal to the Tyibunal against the 
decision of the Appellate Assistant Commissioner. 

It will be noticed that in s. 33 also the right of appeal against orders of the 
Appellate Assistant Commissioner is given to any assessee objecting to an 
order passed by the Appellate Assistant Commissioner. Therefore the right of ap- 
peal to the Tribunal or the right to apply for a reference is not confined tech- 
nically to the party who is a party to the appeal, but is a much wider right 
which can be exercised by any person who becomes lable to pay tax by any 
order against which the appeal is preferred. 

Some difficulty was suggested by Mr. Palkhivala with regard to the proper 
procedure to be followed in cases like this. Undoubtedly this 1s rather an un- 
usual matter. Ordinarily the application is made either by the Commissioner 
or by the party to the appeal, and when the reference comes before us, the only 
parties are the Commissioner on the one side and the assessee on the other, in 
the sense of a person who was a party to the appeal before the Tribunal. But 
in this case complication is caused by the fact that the appellant before the 
Tribunal was the petitioner, and respondent No. 4 has made an application 
for reference. In our opinion, the reference should be made at the instance of 
respondent No. 4 who would be the applicant. The petitioner who would also 
have the right to be heard would be respondent No. 2, and as we are told that 
there are other partners in the firm besides the petitioner and respondent No. 4, 
the proper thing would be to make the unregistered firm as a respondent No. 3 
to the application. 

The result is that the petition fails and is dismissed with costs. 

Income-tax Commissioner to bear his own costs. 

Petition dismissed. 
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Before Mr. Justice Gajendragadkar and Mr. Justice Gokhale. 


VINAYAK GOPAL LIMAYE v. LAXMAN KASHINATH ATHAYVALE.* 


Bombay Rents, Hotel and Lodging House Rates Control Act (Bom. LVII of 1947), 
Secs. 6(1),¢ 5(8), 100—Building lease in respect of open plot of land—Whether 
such lease can be excluded from s. 6(1) solely on ground that open plot cannot 
be used for residence unless built upon—Applicability of Part II of Act to open 
plots let for any of purposes mentioned in s. 6(1)—Construction. 


A building lease in respect of an open plot cannot be excluded from s. 6(1) of 
the Bombay Rents, Hotel and Lodging House Rates Control Act, 1947, solely on 
the ground that an open plot cannot be used for residence unless it is built 
upon. The material terms in the leases in regard to the open plots must be 
construed in the first instance; the purpose for which the premises have been 
let under such leases must be determined; and if it appears on a consideration 
of relevant facts that the open plots have been let for any of the purposes men- 
tioned in s. 6(1) of the Act, it must be held that the said leases fall under 
s. 6(1) and the provisions of Part II of the Act would be applicable to “them. 

Ismail Dada Bhamani v. Bai Zuleikhabai,1 Prafulla Chandra Ghosh v. Sheik 
Shamsuddin2 and Bhatia Co-operative Society v. Patel,3 referred to. 


One Laxman, Vidyadhar and Ramchandra owned in equal shares City Sur- 
vey No. 370/A which was an open plot of land with some buildings thereon, 
situated at Narayan Peth in Poona City. On May 12, 1948, the three owners 
of the City Survey No. 370/A leased it out to one Keshav Vinayak Limaye 
under a registered lease for a period of seven years commencing from May 1, 
1948, on a rent of Rs, 1,098 per year i.e. Rs. 91-8-0 per month. The lease des- 
cribed the property demised as consisting of an open space and buildings situat- 
ed on a part of it. Under the document it was provided that the land had been 
taken by the tenant for erecting a temporary theatre thereon and for his own 
use. The clause which contained this stipulation, expressly authorised the 
tenant to keep sub-tenants of his choice in the said land. The purpose of the 
lease was specifically stated to be to erect a new structure and so the lessee was 
authorised to demolish the old building, if necessary. The lessee was given the 
right to remove the structure raised by him at the end of the period stipulated 
in the lease. The lease further imposed on the lessee the obligation to keep the 
buildings in repairs and to bear the taxes and other incidental expenses in regard 
to the buildings. 

The lessee Keshav demolished a part of the bufldings and erected a cinema 
theatre and a three-storied building. On March 3, 1947, Vinayak (petitioner), 
the father of the lessee Keshav, purchased from Keshav all his interest in the 
lease. The petitioner thereafter executed three different rent-notes in favour 
of the three owners and each of these was for a period of twenty-five years and 
the rent fixed under each was Rs. 210 per month. . The rent-notes referred to 
the fact that a theatre named ‘‘Limaye Natya Chitra Mandir’’ had been con- 
structed on a part of the plot and that the same had been given on rent for a 
cinema. The other buildings standing on the plot had been let for residence 
to sub-tenants. The right to sub-let was continued to the petitioner, he was 
given the right to build temporary or permanent buildings on the plot and he 
was authorised to remove the structures at the end of the period of the rent- 
notes. 

The petitioner in 1953 filed two separate applications against Laxman (oppo- 
nent) and Vidhyadhar in the Court of Small Causes at Poona for ‘fixing the 
standard rent payable by him in respect of the premisas let to him. The trial 

*Decided, March 12, 1956. Civil Revision +The relevant portion of the section runs 

Application No. 695 of 1955 (with Civil Revision thus :— 
Application No. 041 of 1955), from the decision “6.(7) In areas specified in Schedule I, 
of M. M. Hakim, Assistant Judge, Poona, in this Part shall apply to premises let for resi- 
Miscellaneous Appeal No. 120 of 1954, oon- dence, education, business, trade or storage ;”’ 
firming the order passed by B.K. Khade, 1 (1943) 46 Bom. L. R. 244. 


Judge, Small Causes Court, Poona, in Miscella- 2 [1946] 2 Cal, 826. 
neous Application No, 800 of 1953, 3 (1952) 65 Bom. L, R. 199, 3,0, 
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Judge dismissed the applications, observing in his judgment, as follows :— 

“...The land is leased for constructing a residential building therein. The land is 
not let for Residence’ within the meaning of s. 6 of the Act, but for the purpose of 
constructing thereon a structure—a purpose which is outside the ambit of s. 6. Simi- 
larly where a land is leased for constructing a theatre thereon, the land cannot be said to 
be let for ‘business’ within the meaning of s. 6 of the Act, but for the purpose of con- 
structing thereon a structure, a purpose which is outside the ambit of s. 6. The build- 
ings on the land in question are of the ownership of the applicant, while the land is of 
the ownership of the opponent. So there is dual ownership of the property. As the 
land which is property of the opponent was not leased for residence or for business, but 
was leased for building buildings thereon either for a residential purpose or for business, 
the Rent Act does not apply to the premises in question. As the Rent Act does not apply 
in the present case, this application is not maintainable.” 

On appeal, the Assistant Judge at Poona, dismissed the appeals, observing in 
his Judgment, as follows :— 

“...In cases gvhere only the open plot is lesased out, the demised land belongs to the 
lessor and the structures erected thereon to the lessee. Thus, in such cases whatever 
may be the purpose for which the structures erected on the land are used or let, such a 
purpose is completely unrelated to the land. I am, therefore, of opinion that when a plot 
or land is leased out on the understanding that it would be used fer building house or 
a theatre and even if the structures erected on the demised land are eventually let out 
for the purpose of residence, business, trade or storage but for the purpose of doing con- 
structional work on it and I am of opinion that such a purpose clearly falls outside the 
ambit of s. 6(1) òf the Rent Act. From the provisions of the lease referred to above, it 
will be seen that in the year 1948 when the appellant executed the lease, the cinema 
theatre and other structures were already standing on the demised land and they were 
being let out by the appellant. They were not used by him either for the purpose of 
residence, business, trade or storage. Mere letting out of buildings on rent does not come 
within the definition of the term ‘residence, business, trade or storage’. I am, therefore, 
of opinion that the appellant had taken the suit plot not for any of the purposes mentioned 
in s. 6(1) of the Act, but had taken the plot with a view to construct a theatre and other 
buildings for the purposes of letting out and thus make a profit. The plot was thus not 
taken for the purpose of trading on the premises, viz. the suit plot, but with the predomi- 
nant idea of trading in the premises by making new constructions. Taking these facts 
in consideration, I hold that the suit premises were not let out to the appellant for any 
of the purposes mentioned in s. 6(1) of the Act and as such he is not entitled to make an 
application for fixing the standard rent.” 


The petitioner applied in revision to the High Court. 
The applications were heard. 


V. M. Tarkunde, for the petitioner in both. 
Y. V. Chandrachud, for the opponent in both. 


GAJENDRAGADKAR J. These two civil revisional applications along with four 
others have been ordered to be placed before a Division Bench because it ap- 
peared that they raised a common question of law under s. 6, sub-s. (1), of the 
Bombay Rents, Hotel and Lodging House Rates Control Act (Bom. LVII of 
1947). In all these cases, one of the questions which arose for decision in the 
Courts below was whether the lease in question attracted the provisions of the 
Rent Act, and naturally the decision of this question depended on the construction 
of s. 6(1). Section 6, sub-s. (1), provides that, in areas specified in Sch. I, 
Part II of the Act shall apply to premises let for residence, education, business, 
trade or storage. If the lease in question can be regarded as falling within the 
purview of s. 6(1), then the provisions of Part II would apply. If, on the 
other hand, the lease does not fall within s. 6(1), the provisions of Part II 
would be inapplicable. AI the leases in these cases can be broadly described 
as building leases, and the decisions under revision disclose a sharp difference. 
of opinion on the question as to whether a building lease can attract the provi- 
sions of s. 6(1) or not. We were told that in some districts, and even in the 

L.R.—38 
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Court of Small Causes at Bombay, there has been a divergence of judicial opi- 
nion on this point, and so the learned advocates who appeared in the six civil 
revision applications before us attempted to argue the matter on general lines 
and suggested that we should lay down some general principles which would 
apply to leases which are sometimes described as building leases. In one set of 
cases it has been held that an open plot can never be let for residence because 
unless a building is constructed on the open plot the purpose of residence can 
never be served, and so a building lease on this preliminary consideration 
would be excluded from the operation of s. 6(1) of the Act. On the other 
hand, some decisions have proceeded on the view that even an open plot can be 
let for residence if the terms of the lease clearly indicate that the object of the 
lessor and the lessee was that the plot should be used for a building which 
should be let out to tenants for their residence. There does not appear to be 
uniformity in the view taken in some of the unreported decisions of this Court; 
but no decision which binds us has been cited before us on this point and the 
question can, therefore, be decided by us on the basis that it is reg integra. 

It is, however, necessary to emphasize at the outset that the question as to 
whether a particular lease falls within s. 6(1) of the Act or not would always 
be a question of fact. It would be possible to lay down certain general con- 
siderations which ‘would govern the construction of s. 6(1). But it would be 
difficult, if not impossible—and, we apprehend, it would be unwise—to lay 
down any general principles which would apply to the construction of all 
leases which can be described in a general way as building leases. A building 
lease is a lease by the lessor in respect of an open plot, and the lessee under 
such a lease is expected to build on the open plot. The building thus construct- 
ed by the lessee may be used either for residence or for education, business, trade 
or storage or any other purpose. In dealing with such leases, it would be 
necessary to remember the legal position regarding the rights of the lessor and 
the lessee. Section 108(h) of the Transfer of Property Act provides that, in 
the absence of a contract to the contrary, the lessee may, even after the deter- 
mination of the lease, remove all things which he has attached to the earth, 
which of course includes structures or buildings put up by him. In other 
words, this section contemplates a dual ownership in such cases, The lessor 
is the owner of the open plot and the lessee who builds a structure on the open 
plot is the owner of the structure. It is because of the two distinct ownerships 
vesting in two different individuals of the plot and the building standing on 
the plot that the construction of s. 6(1) of the Rent Act presents some difficulty. 
In Narayan Das Khettry v. Jatindra Nath Roy Chowdhury,' this dual owner- 
ship, which is a special feature of the Indian law of property, has been express- 
ly recognised by the Privy Council and this dual ownership in respect of the 
two constituents of the property must be borne in mind in dealing with the 
question of construing s. 6(1) of the Act. 

It is obvious that, before a lease can fall under s. 6(1) and can attract the 
provisions of Part II of the Act, it must be shown that the subject-matter of 
the lease is ‘‘premises’’ within the meaning of the Act. Section 5, sub-s. (8) 
defines ‘‘premises’’ as meaning any land not being used for agricultural pur- 
poses and any building or part of a building let separately, including the ac- 
companiments or appurtenances mentioned in sub-cls. (t), (ii) and (iii) of el. 
(b). An open plot not used for agricultural purposes, therefore, clearly falls 
within the definition of ‘‘premises’’, and since the building lease is in respect 
of such an open plot, it satisfies the first requirement of s. 6(1). Section 6(1) 
further requires that the premises must have been let? for residence, education, 
business, trade or storage. In other words, the purpose of the lease must be 
one of the five categories indicated in the sub-section. In deciding the question 
as to what is the purpose of a lease, it would be necessary to consider the lease 
as a whole and find out the main or dominant purpose for which the lease has 
“been executed.: Normally the purpose of the lease can be determined from the 


1 (1927) L. R. 54 I. A. 218, 8. c. 29 Bom. L. R. 1148. 
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terms of the document itself. If the instrument of tenancy specifically and 
clearly declares the purpose of the lease, there can be no difficulty in deciding 
whether the lease falls under s. 6(1) or not. I£ the instrument of lease is silent 
as to the purpose, then it would be permissible to allow evidence aliunde in re- 
gard to the said purpose and the purpose can be determined in the light of such 
evidence. In such cases, it would be permissible and legitimate for the Court 
to look at evidence concerning the user of the premises by the tenant in order 
to determine the purpose of the lease. If the user of the premises by the tenant 
is otherwise not inconsistent with any of the terms of the lease, an inference 
about the purpose of the lease may reasonably be drawn from such user. It 
is, however, necessary that before such an inference is drawn it must be shown 
that the user was known to the lessor and had been acquiesced in by him. The 
enquiry under s, 6(1) would naturally centre on the question as to the purpose, 
and once the purpose of the lease is determined, the question as to whether s. 6(2) 
is attracted by the lease or not would be automatically resolved. This position 
appears to be well settled by judicial decisions, vide Dakshinamoorthy v. Thulja 
Bai! and Wolfe v. Hogan.* 

It is urged, however, that the provisions of Part II of the Act affect con- 
tractual rights between the lessor and the lessee, and so s. 6(1) should be strict- 
ly construed in favour of the lessor. On the other hand, it fs argued that the 
Act has been passed with a view to amend and consolidate the law relating to 
the control of rents and that its main purpose is to grant relief to the needy 
tenants against the profiteering instinct of the landlords, and so its provisions 
should receive a beneficent construction at our hands. We are ‘prepared to 
assume that the question as to whether a particular lease falls under s. 6(2) 
must be decided on a strict construction of s. 6(1) itself, though once it is held 
that a given lease falls under s. 6(1), the application of the other provisions of the 
Act in favour of the tenant may proceed on what is generally described as tha 
rule of beneficent construction. 

It is common ground that s. 6(1) refers to leases executed for five definite 
purposes. The argument, however, is that the purpose in question must not 
only be main and dominant, but must be immediate, and since it is impossible 
to let out an open plot for residence or education immediately, a building lease 
can never fall under s. 6(1). It is obvious that, normally speaking, before an 
open plot can be used for residence or education, the construction of a struc- 
ture is indispensable. The class, the category or the quality of such structures 
would, of course, vary. A modest hut constructed of mud walls with a thatched 
roof may be used for residence in certain cases; and at the other end one may 
have modern buildings with well assorted flats furnished with all amenities 
used for residence. Can it be said that, because a structure of some kind is 
generally inevitable for human residence, an open plot can never be let for 
residence within the meaning of s. 6(1)% ‘In our opinion, it is dificult to 
answer this question affirmatively. If an open plot is let by the lessor to the 
lessee and the purpose of the lease is specifically stated to be that the lessee 
should build a structure on the plot and reside in it, it would, we think, be 
impossible to hold that the purpose of the lease is not residence of the lessee. 
It would all be a question of fact in each case. Even so, we do not think that 
s. 6(1) can bear the narrow, literal and almost mechanical construction by 
which leases in respect of open plots can be excluded from s. 6(2) on the preli- 
minary ground that by themselves they are incapable of being used for resi- 
dence. 

This narrow and litera? construction of s. 6(1) would, in our opinion, lead 
to the unreasonable and anomalous consequence that the provisions of s. 6(2) 
would, by and large, be inapplicable to leases of all open plots. What applies 
to residence would apply with equal force to education, business or trade. Per- 
haps open plots may be used for storage without any structure. If the Legis- 
lature has included open plots not used for agricultural purposes within the * 


1 [1952] A. L R. Mad.’ 418, F.B. 2 [1949] 2 K. B. 194. 
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definition of ‘‘premises’’, and if s. 6(1) is intended to apply to premises as 
defined by the Act including open plots, any construction which virtually 
excludes open plots from the operation of s. 6(1) cannot, in our opinion, 
be accepted. We do not propose to hold that all building leases in res- 
pect of open plots would fall under s. 6(2). All that we intend to hold is 
that, on a fair and reasonable construction of s. 6(1), a building lease 
in respect of an open plot cannot be excluded from s. 6(1) solely on the ground 
that an open plot cannot be used for residence unless it is built upon. We wish 
to emphasize that the material terms in the leases in regard to open plots would 
have to be construed in the first instance; the purpose for which the premises 
have been let under such leases would have to be determined; and if it appears 
on a consideration of relevant facts that the open plots have been let for any 
of the purposes mentioned in s. 6(1), it can and should be held that the said 
leases fall under s. 6(2) and the provisions of Part II would be applicable to 
them. 

It is true that, if a building lease is held to fall under s. 6(1), ib seems to lead 
to some unusual consequences; but that is the result of dual ownership which 
is recognised under the Indian law of property. In such a case, both the open 
plot and the building constructed on it would be governed by the provisions of 
the Rent Act. Fhe original lessor who lets the open plot and the lessee who 
takes the open plot for building purposes would be landlord and tenant inter 
se, whereas the builder would be the landlord qua the actual occupants to 
whom he has let the building or parts of the building. The open plot and the 
building constructed on it both separately and individually fall within the des- 
cription of ‘‘premises’’ under s. 5(8), and the owners of both,the premises can 
be said to have let their respective premises to their tenants for the purpose of 
residence, education, business, trade or storage, as the case may be. Where 
the doctrine of dual ownership is not recognised, the building would, on its 
completion, vest in the owner of the plot, and this apparent complication would 
not arise in regard to the lease either of the open plot or of the building con- 
structed on it. But, in our opinion, the conclusion that the leases in respect 
of both the open plot and the building fall under s. 6(1) cannot be said to be 
Inconsistent either with the provisions of s. 6(1) or with the general law of 
leases which recognises dual ownership. If on a literal construction of s. 6(1) 
it is held that an open plot cannot be let for residence, it may perhaps lead to 
some unreasonable consequences. The lessor can terminate the lessee’s rights 
for valid reasons, and if the rights of the lessee of the open plot are terminated, 
it would be open to him to remove the structure raised by him, and the exercise 
of this right by the lessee would immediately put in jeopardy all the protected 
rights of the occupants of the building who are the tenants of the said lessee. 
It cannot be disputed that, as soon as a building is constructed on an open plot 
and is let out for residence by its builder to his tenants, the rights and obliga- 
tions between the parties are governed by the Rent Act. But the protection 
given to the tenants in respect of such a building would become illusory if the 
lessee of the open plot, on determination of his rights, is permitted to take 
away the structure. Prima facte it appears to be reasonable that, just as the 
building constructed by the lessee, when let for residence, attracts the provi- 
sions of the Act, the open plot on which the building is erected for the purpose 
of letting it out for residence according to the terms of the original lease should 
also be regarded as constituting premises let for residence. The right of re- 
sidence is exercised both in regard to the building and with regard to the open 
plot on which the bnilding stands. In a sense, the epen plot and the building 
constructed on it are so inextricably joined together that it would be idle to 
contend that it is only the building which is used for residence and not the open 
plot. The premises which are let for residence to the actual occupants would, 
therefore, include, not only the building, but also the land on which the 
building stands; and in that sense, when the open plot is let for the definite 
purpose that a building should be erected on it and it should be let for residence 
or any other purpose mentioned in s. 6(1), it would be reasonable to hold that 
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the open plot itself is let for one of the said purposes. 

In support of the literal construction of s. 6(1) of the Act, reliance has been 
placed on the decision of Edgley J. in Prafulla Chandra Ghosh v. Sheik Sham- 
suddin.! In this case, Edgley J. was called upon to decide whether a lessee in 
respect of an open land was entitled to the protection of paras. 2 and 9 of the 
Calcutta House Rent Control Order, and he held that, where land is let out on 
lease and the lessee builds a house on it in terms of the lease, the lessee is not 
entitled to protection under the Rent Control Order against ejectment. This 
judgment cannot be of much assistance to us in construing the words used in 
s. 6(1) for the obvious reason that the word ‘‘premises’’ under our Act express- 
ly includes an open plot not used for agricultural purposes, whereas para. 2 of 
the Calcutta Rent Control Order defined a house as meaning ‘‘any building or 
part of a building or hut let or to be let separately for residential or non- 
residential purposes’’. In other words, an open plot was outside the definition 
of the word ‘‘house’’ and so a lessee of an open plot naturally fell outside the 
provisions of para. 9 of the Order. 

It was suggested during the course of the hearing of these revisional applica- 
tions that, if a building lease attracts the provisions of the Rent Act, the occu- 
pants of the building would have to be regarded as sub-tenants within the 
meaning of s. 15, and their sub-tenancies would fall within the mischief of s. 15 
of the Act. We are not impressed by this argument. Section 15 no doubt en- 
joins upon the tenant not to sub-let or transfer his rights. But the prohibition 
is in respect of the whole or any part of the premises let to the tenant; and, 
when a builder lets out a building to his tenants, technically he is not leasing 
out the open plot which has been let to him by his lessor, but he is letting out 
the structure built by him. If it is permissible to draw a distinction between 
the open plot which is the subject-matter of the first lease and the building 
which is the subject-matter of the second lease, then s. 15 may not affect the 
rights of the actual occupants let in by the builder of the building. No doubt, 
this distinction may appear to be technical and notional; but, as I have already 
indicated, some of the unusual features which building ‘leases of this kind dis- 
close are the inevitable result of the doctrine of dual ownership recognised un- 
der the Indian law. 

In this connection, our attention has been invited to the decision of the 
Supreme Court in Bhatia Co-operative Society v. Patel.© This was a case of 
a building lease executed by the Bombay Port Trust to the lessee for erection of 
a building. Two agreements had been executed in this case. Pursuant to the 
first agreement, which was executed on or about April 15, 1908, the lessee 
erected a building on the plot let out to him, which came to be known as the 
New Sitaram Building. On the completion of the building, an indenture of 
lease was executed on April 19, 1916. On a construction of the material 
clauses in this latter indenture, the Supreme Court held that the structure 
which had been raised by the lessee vested in the lessor Port Trust and in law 
became the property of the Port Trust. It has been urged before us that, in 
eases of building leases of this kind where not only the plot let out by the lessor 
but the building constructed by the lessee vests in the original lessor, the occu- 
pants in the premises let in by the lessee would fall within the mischief of s. 15 
of the Act. It would be noticed that this is a special type of case where the 
duality of ownership can have no play. By the terms of the agreement bet- 
ween the parties, ownership in the building as well as the open plot vests in the 
original lessor, and perhaps the question as to whether s. 15 would apply to 
the leases executed in favour of the occupants may have to be considered when 
it arises. But if it is held that the rights of occupants let in by the builder are 
hit by s. 15, it would not be difficult for the State Government to protect the 
tenants’ rights by issuing an appropriate notification under the relevant pro- 
vision of ss. 2 and 6 of the Act. Where, however, the doctrine of dual owner- 
ship is in operation, s. 15 may not be available against the actual occupants of. 


1 [1946] 2 Cal. 828. 2 (1952) 55 Bom. L. R. 199, s.c. 
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the building. Section 6 of the Act empowers the State Government to issue 
notifications with the object of adding to the purposes mentioned in s. 6(1) and 
for the purpose of extending the application of the Act to additional areas or 
withdrawing the application of the Act from certain areas. The same power 
can be exercised in respect of the categories of leases to which the Act should or 
should not apply. Indeed, it appears that a notification has been issued by 
the State Government in pursuance of these powers, by which the State Govern- 
ment has permitted in all areas in which Part II of the Act extends all trans- 
fers and assignments by lessees of their interests in leasehold premises as and 
to the extent specified in the schedule attached to the notification. Assignment 
of the whole interest of the lessees in a building plot, for instance, has been 
allowed where the assignment does not contravene any restrictive conditions of 
the lease in that regard. Transfer or assignment on gift, sale or mortgage 
without possession has been allowed by lessees holding building sites under 
leases the unexpired period of which exceeds five years on May 12, 1948, pro- 
vided such transfer is of the entire interest of the lessee in the pbuilding site 
together with the whole building standing thereon. It is unnecessary for us 
to consider the effect of these provisions. We are, however, referring to the 
provisions of this notification to emphasize the point that, in case it is held 
that the lessee who takes an open plot under a building lease cannot let his 
building to intending tenants, adequate steps can be taken by the State Govern- 
ment to avoid such an anomalous position by issuing a notification under powers 
conferred on them under ss. 6 and 15 of the Act. 

While we are dealing with the question of construing s. 6(1) of the Act, it 
would be useful to refer to a decision of this Court in Ismail Dada Bhamam v. 
Bai Zuletkhabat.1 One of the points which arose for decision before the Court 
of appeal in this case was whether the lease of an open plot attracted the pro- 
visions of s. 4(2) of the earlier Rent Act XVI of 1939. The term ‘‘premises’’ 
was defined by s. 4(2) of the said Act inter alta as including ‘‘any land let 
separately for the purpose of being used principally for business or trade’’. It 
was common ground that, on the land which had been thus let to the tenant, 
a small structure had been raised by the tenant. In determining the purpose 
of the lease, the Court relied on cL 7 of the lease, which directed the lessee 

‘not to use the said demised premises for any purpose other than as timber shops or 
sheds for the storing of timber or for making furniture and as saw mills and for the 
purposes incidental thereto, provided nevertheless that nothing herein contained shall 
be deemed to prevent the lessee from occupying a part of the said demised premises as 
a dwelling house for himself and his family only.” 


The covenant put in a double negative form by cl. 7 was construed by the 
Court as meaning that the lessee covenanted to the lessor to use the demised 
premises as timber shops or sheds for the storing of timber or for making fur- 
niture and as saw mills and for the purposes incidental thereto. The fact that 
the tenant was allowed to occupy a part of the premises did not affect the main 
and dominant purpose of the lease, which was ‘‘business or trade’’. Besides, 
the fact that the tenant in fact raised a small structure and perhaps had to raise 
it before using it for business or trade was not allowed to affect the decision of 
the question as to whether the premises had been let principally for business or 
trade. This decision supports the conclusion that, in determining the purpose 
of the lease, an attempt must be made to find out the dominant or main purpose 
of the lease, and since the dominant or main purpose of the lease was found to 
be business or trade in this particular case, the lease of the open plot could not 
be excluded from s. 4(2) of the Act merely because for carrying on trade or 
business the tenant had to build a structure on the plot. In other words, the 
contention that the open plot should be immediately and without any further 
construction on it be used principally for business or trade was not accepted 
by Stone C.J. and Kania J. In our opinion, the ratio underlying the judg- 
ments of Stone C.J. and Kania J. supports our view that it would be unrea- 


1 (1943) 46 Bom. L. R. 244. 


? 
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sonable to exclude open plots from s. 6(1) solely on the ground that without a 
structure being raised on the plots they cannot be used either for education or 
for residence, 


As I have already pointed out, the question as to the application of s. 6(2) 
to any particular lease must always be determined in the light of the terms of 
the lease itself. General rules of construction would, no doubt, be relevant in 
construing s. 6(1) and the terms of the lease. But it would be unreasonable to 
lay down any general considerations which would apply to all leases alike. We 
would, therefore, now proceed to consider the terms of the leases in these two 
revisional applications..... 

[His Lordship, after stating the facts, continued.] Now, it seems to us that 
under both the documents the premises had clearly been let for the purpose of 
business and for residence. The object with which the tenant passed the rent-note 
and the landlord accepted it is unambiguously expressed in the rent-note itself. 
On a part of the open plot stood some buildings which were let out to tenants. 
The lessee was authorised to construct a cinema building and for that purpose 
he was given the right to pull down the structures which already stood on a 
part of the plot. The tenant was given the right to sub-let the building which 
he might construct and to let the theatre for the purpose of running a cinema 
house. The same terms are equally clearly and unambiguously reproduced in 
the rent-note executed by the assignee of the original lessee’s rights. In our 
opinion, it is difficult to resist the conclusion that the premises in the present 
case have been let for business and residence. There can be no doubt that 
running a cinema-house in which pictures would be exhibited is business or 
trade, and the other premises which are let out to occupants for residence must 
be obviously held to be let for residence. In considering the questions as to 
whether running a cinema-house is business or not, it may be relevant and 
useful to refer to the provisions of s. 10C of the Act. This section deals with 
the right of the landlord to increase the rent of premises referred to in col. 1 
of sub- 8. (1). Item (6) in col. 1 refers to ‘premises used for the purposes of a 
cinema’’, This obviously postulates that the purpose of a cinema is one of the 
purposes mentioned in s. 6(1), and so, if the tenant has executed a rent-note 
in respect of an open plot with the main object of building a cmema-house and 
letting the cinema-house for exhibiting pictures, it would be unreasonable to 
hold that the premises consisting of the open plot have not been let for business. 
We would, therefore, hold that the rent-notes in these cases are composite rent- 
notes executed substantially for business and partly for residence. In coming 
to the conclusion that the open plot cannot be let for residence or business, the 
lower appellate Court was disposed to adopt the literal construction of s. 6(1) 
and it has held that the open plot has been let only for the purpose of construc- 
tion and the purpose of construction is distinct and separate from the purpose 
of residence or business as contemplated by s. 6(1). It is no doubt possible to 
adopt such a construction of s. 6(1). But, on the whole, we are disposed to 
hold that a fairer and more reasonable construction should be adopted, and, as 
I have alreudy pointed out, an open plot should not be excluded from s. 6(2) 
solely on the ground that it cannot be used for residence or education unless a 
structure is built on it. An attempt should be made to ascertain the purpose 
for which the open plot was let by the lessor to the lessee, and if it appears that 
it was let clearly for the purpose of residence, education, business, trade or 
storage, a lease in respect of an open plot should be held to fall under s. 6(1), 
though in order to carry out the purpose of the lease it may be necessary that 
some structure should be built on the open plot. 

We would, therefore, set aside the order passed by the Courts below and 
send the matters back to the learned trial Judge for dealing with the applica- 
tions made by the petitioner for fixation of standard rent in accordance with 
law. 

Costs of these applications will be costs in the cause. . 
l Order set aside. 
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CRIMINAL APPELLATE. 


[ VOL. LVIII. 


Before Mr. Justice Dixit and Mr. Justice Chainani. 


STATE v. N. A. RAHTMBHOY.* 


Bombay Municipal Corporation Act (Bom. HI of 1888), Secs. 56, 56B, 687, 274(1)—Notice 
under s. 274(1) issued by Deputy Municipal Commissioner—Whether Deputy Muni- 
cipal Commissioner competent to issue notice—Whether powers and duties of Com- 
missioner specified in Act but not mentioned in s. 68(2) can be delegated to Deputy 
Municipal Commissioner under ss. 56 or 56B. 


It is competent for a Commissioner to direct under ss. 56 and 56B of the Bombay 
Municipal Corporation Act that a Deputy Municipal Commissioner shall exercise such 
of his powers and perform such of his duties conferred or imposed upon him by the 
Act, including those specified in sections not referred to in s. 68(2) of the Act, as he, 
the Commissioner, may deem proper. 


ONE N. A. Rahimbhoy (accused) was prosecuted for committing an offence 
under s. 471 of the Bombay Municipal Corporation Act for not complying with 
a notice issued to him by the Deputy Municipal Commissioner (Improve- 
ments), Bombay, under s. 274(1) of the Act. The accused contended that the 
notice was bad in daw as the Deputy Municipal Commissioner had no powers 
to issue a notice under s. 274(1). The prosecution, on the other hand, contend- 
ed that under s, 56B of the Act, the Deputy Municipal Commissioner had the 
powers to issue the notice under s. 274. The trying magistrate acquitted the 
accused, observing in his judgment, as follows :— 

“In my opinion, however, the delegation of powers and functions by the Municipal 
Commissioner to the Deputy Municipal Commissioner (Improvements) under s. 56(B) shall 
be subject to the provisions of s. 68, which prescribes the powers, functions 
and duties, can be delegated by the Municipal Commissioner to the Deputy Muni- 
cipal Commissioner, who is any other officer within the meaning of s. 68. Since 
s. 274 does not find a place in the list of sections in sub-s. 2 of s. 68, the action of the 
Municipal Commissioner in delegating powers under s. 274 to the Deputy Municipal Com- 
missioner, would, in my opinion, be ultra vires of his authority under s. 68. Notice given 
by the Deputy Municipal Commissioner (Improvements) under s. 274, therefore, is, in 
my opinion, bad. The accused cannot be said to have committed an offence under s. 471 
of the Bombay Municipal Corporation Act by his failure to comply with such a notice.” 


The State of Bombay appealed against the order of acquittal. 


H. M. Chokst, Government Pleader, for the State. 
T. N. Walawalkar, for the respondent-accused. 


CHAINANI J. This is an appeal by the State against the acquittal of the 
respondent, who was prosecuted for committing an offence under s. 471 of the 
Bombay Municipal Corporation Act for not complying with a notice issued to 

*Decided, March 14, 1956. Criminal Appeal 68 Municipal Officers may be empowered to 


No. 1470 of 1955, from the order of acquittal exercise certain of the powers, etc., of the Commi- 
passed by V.M. Gehani, Presidency Magis- ssioner.— (1) Any of the powers, duties or func- 


trate, 16th Court, Esplanade, Bombay, in Case tions conferred or imposed upon or vested in 
the Commissioner by any of the sections, sub- 
sections or clauses mentioned in sub-section 
(2) may be exercised, performed, or discharged, 
under the Commissioner’s control and subject 
to his revision and to such conditions and limi- 
tations, if any, ag he shall think fit to pres- 
cribe, by any municipal officer whom the Com- 
missioner aeae or specially empowers 
in writing in this behalf; and in each of the 
said sections, sub-sections and clauses the word 
‘Commissioner’ shall, to the extent to which 
any municipal officer is so empowered, be 
deemed to include such officer. 


No. 99/C. I. of 1955. + 

+The relevant sections run as under :— 

56. (3) All acts and things performed and 
done by a Deputy Commissioner and an addi- 
tional Deputy Commissioner, during his tenure 
of the said office and in virtue thereof, shall 
for all purposes be deemed to have been per- 
formed and done by the Commissioner. 

56 B. (2) All acts and things performed 
and done by the Deputy ee 
Commissioner (Improvements), during hi 
tenure of the said office and in virtue thereof, 
shall for all purposes be deemed to have been 
performed and done by the Commissioner. 
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him by the Deputy, Municipal Commissioner, (Improvements), Bombay, on 
April 20, 1955. This notice was issued under s. 274(1) of the Act, which em- 
powers the Commissioner by a written notice to require the owner of any pre- 
mises furnished with a private water supply to provide such premises with 
cisterns and fittings of such size, material, quality and description as the Com- 
missioner may think fit. It was urged before the learned Magistrate that under 
's. 274, a notice can be issued only by the Commissioner, that the Commissioner’s 
powers under this section could not be delegated to the Deputy Municipal 
Commissioner (Improvements) under s. 68 of the Act, and that consequently, 
the Deputy Municipal Commissioner (Improvements) had no power to issue 
the notice to the respondent on April 20, 1955. On the other hand, on behalf of 
the prosecution, it was contended before the learned Magistrate that the neces- 
sary powers had been delegated to the Deputy Municipal Commissioner (Im- 
provements) under s. 56B of the Act and that the notice issued to the respon- 
dent was, therefore, valid. The learned Magistrate, however, took the view 
that as the powers under s. 274 had not been and could not be delegated under 
s. 68 to the Deputy Municipal Commissioner (Improvements), he was not com- 
petent to issue a notice to the respondent under s. 274. He, therefore, acquitted 
the respondent. 

The answer to the question, which has to be determined in this appeal, 
depends upon an interpretation of ss. 56, 56B and 68 of the Act. Sub-section 
(1) of s. 56 provides that a Deputy Commissioner shall be subordinate to the 
Commissioner and shall exercise such of the powers and perform such of the 
duties of the Commissioner as the Commissioner shall from time to time depute 
to him. Sub-section (3) of this section states that all acts and things perform- 
ed and done by a Deputy Commissioner during his tenure of the said office and 
in virtue thereof, shall for all purposes be deemed to have been performed and 
done by the Commissioner. Sub-section (1) of s. 56B states that 

“The Deputy Municipal Commissioner (Improvements) shall be subordinate to the 
Commissioner and, subject to his orders, shall exercise such of the powers and perform 
such of the duties of the Commissioner in connection with the improvement of the city and 
such other duties of a Deputy Municipal Commissioner as the Commissioner may from 
time to time direct: 

Provided that the Commissioner shall inform the corporation of the powers and duties 
which he from time to time deputes to the Deputy Municipal Commissioner (Improve- 
ments).” ¢ 


Sub-section (2) of s. 56B is similar to sub-s. (3) of s. 56 and states that all 
acts and things performed and done by the Deputy Municipal Commissioner 
(Improvements), during his tenure of the said office and in virtue thereof, shall 
for all purposes be deemed to have been performed and done by the Commis- 
sioner. Sub-section (1) of s. 68 states that any of the powers, duties or func- 
tions conferred or imposed upon or vested in the Commissioner by any of the 
sections, sub-sections or clauses mentioned in sub-s. (2) may be exercised, 
performed or discharged by any Municipal Officer whom the Commissioner 
generally or specially empowers in writing in this behalf. Under s. 68, there- 
fore, the Commissioner can empower a Municipal Officer to exercise, perform 
or discharge only such of his powers, duties or functions as are specified in the 
sections, sub-sections or clauses mentioned in sub-s. (2) of this section. 

A Deputy Municipal Commissioner is a Municipal officer and the question 
for consideration, therefore, is whether he can exercise and perform only those 
powers and duties as can be assigned to him under s. 68 or whether the powers 
and duties of the Comfhissioner specified in the Act, but not mentioned in sub-s. 
(2) of s. 68, can also be delegated to him under s. 56 or s. 56B, as the case may be. 
If the view that a Deputy Municipal Commissioner can exercise and perform 
only those powers and duties as he could be empowered to exercise and perform 
under s. 68, was correct, the provisions in s. 56 and s. 56B for delegating or 
assigning powers and duties to a Deputy Municipal Commissioner would become 
unnecessary and superfluous. An Act ought to be'so construed that no part of 
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it becomes superfluous, void or insignificant (The Queen v. Bishop of Oxford.') 
Next to the Commissioner, the other principal executive officers of the Corpo- 
ration are the Deputy Municipal Commissioners and the Legislature evidently 
intended that they should exercise and perform all the powers and duties of the 
Commissioner, which the Commissioner considers it necessary or proper to dele- 
gate to them and not merely those which he could assign to them under s. 68. 
This is evidently the reason why special provisions in this regard have been 
inserted in s. 06 and s. 56B. The ordinary rule of interpretation is that where 
there is a general provision and a special provision in regard to any matter, 
the special provision will prevail, in case there is a conflict between the two 
provisions, There are also no words in s. 56 and s. 56B, which suggest that these 
sections are to be read subject to the provisions of s. 68, They do not say that 
a Deputy Municipal Commissioner shall exercise such powers and perform such 
duties as the Commissioner may depute or direct under s. 68. In our opinion, 
they are independent provisions, which are not controlled by s. 68. 

We are accordingly of the opinion that it is competent for a Cqmmissioner 
to direct under ss. 56 and 56B that a Deputy Municipal Commissioner shall 
exercise such of his powers and perform such of his duties conferred or imposed 
upon him by the Act, including those specified in sections not referred to in sub- 
g. (2) of s. 68, as he, the Commissioner, may deem proper. Of course under 
the proviso to sub-8. (1) of s. 56B, the Commissioner has to inform the Corpo- 
ration of the powers and the duties assigned by him to the Deputy Municipal 
Commissioner (Improvements). That has been done in the present case. 

The Deputy Municipal Commissioner (Improvements) was, therefore, com- 
petent to issue the notice to the respondent under s. 274 of the Act. 

The order passed by the learned Magistrate acquitting the respondent is 
consequently set aside and he will be directed to hear the case on merits and 
then dispose of it in accordance with law. 

Order set aside. 





Before the Hon’ble Mr. M. C. Chagla, Chief Justice, and Mr. Justice Desai. 


PRALHAD KESHAV ATRE v. THE COMMISSIONER OF POLICE, 
GREATER BOMBAY, BOMBAY.* 

Preventive Detention Act (IV of 1950), Secs. 3, 5, 9, 10—Constitution of India, Arts. 162, 
245(1), 22(4) and (7)(c)—Detaining authority detaining person in interest of main- 
tenance of public order—Grounds of detention whether must be germane to question 
of maintenance of public order—Grounds given germane to other emergencies con- 
templated by 3. 3(1)(a) of Act—Validity of order—Grounds to have rational probative 
value from point of view of prejudicial activity within ambit of Act—Basic principles 
to be applied by Court in construing Act—Power of Parliament to legislate conferring 
upon State power to detain person beyond its territorial furisdiction—Whether under 
8. 3(3) approval of Government of place of detention required. 


The power to detain a person, under the Preventive Detention Act, 1950, is confer- 
red upon the State in order to meet various emergencies and the detaining authority 
must be satisfied that there is a prejudicial activity on the part of the person sought to 
be detained which has a bearing on that particular emergency. If the detaming autho- 
rity seeks to detain a person in the interest of the maintenance of public order, then 
the grounds on which the order is made and which are communicated to the detenu 
must be germane to the question of the maintenance of public order. Even though 
the grounds may be germane to the other emergencies conjemplated by s. 8(1)(a) of 
the Act, inasmuch as the power is not exercised for the purpose of meeting that 
particular emergency, the order would be bad if every one of the grounds does not 
fall within the ambit of the exercise of the particular power under s. 3(1). 

The activity relied upon by the detaining authority must be such as being reason- 

, ably capable of being considered as a prejudicial activity, or, it must be possible to 
1 (1879)4 Q. B. D. 245-25 tion No. 258 of 1956. 
*Decided, April 2, 1956. Criminal Applica- 
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infer from the specific activity referred to in the ground that what the detenu was 
doing was something which is prejudicial to the maintenance of public order. The 
ground relied upon’ must have a rational probative value and the probative value must 
be from the point of view of the prejudicial activity alone which can come within 
the ambit of the Act. 

Shibban Lal Saksena v. The State of Uttar Pradesh,1 distinguished 

Dr. Ram Krishan Bhardwaj v. The State of Delhi,2 and Shamrao V. Parulekar v. 
The District Magistrate, Thana,3 referred to. 

If the Court is satisfied that an order of detention under the Preventive Detention 
Act, 1950, has been made bona fide, that care and caution has been given to the 
making of the order, that proper grounds have been furnished and every attempt has 
been made to give such particulars as are possible, then it is open to the Court to 
say that it should take a reasonable view of the order made by Government. It 
would then not be proper to dissect the order so as to find out whether there are 
mistakes in punctuation, whether the language used is proper, and whether there has 
been lapses of grammar or of English. 

Under art. 245(1) of the Constitution of India, Parliament can legislate conferring 
upon a State Government a power to detain a person beyond its territorial jurisdic- 
tion. 

Section 3(3) of the Preventive Detention Act, 1950, does not require the approval 
by Government of the place of detention. What s. 3 of the Act requires is the ap- 
proval by Government of the order of detention and not the order regulating the 
place or conditions of detention made by the proper authority under s. 4. 

It is not for the Court to decide or determine the truth of the grounds or the 
particulars furnished by the detaining authority to the detenue. The Court performs 
a very limited function and that function is to satisfy itself that the grounds fall with- 
fn the ambit of the Preventive Detention Act and the grounds furnished are such ag 
to afford the detenu a reasonable opportunity to make the representation to the 
Advisory Board constituted under the Act. 


Tue facts appear in the Judgment. 


A. 8. R. Chari, with V. D. Mengde and Y. K. Pat, for the detenu. 
M. P. Amin, Advocate General, with H. M. Chokst, Government Pleader, 
for the State. 


CHAGLA C.J. These are several petitions made by persons who have been 
detained under the Preventive Detention Act in connection with the agitation 
that was carried on for Samyukta Maharashtra with Bombay, and in these peti- 
tions certain common questions arise and these questions have been argued 
before us, and we proceed to give our decision on these common questions leav- 
ing it later to apply the principles laid down in this decision to each individual 
petitioner on the particular facts of that petition. 

We will deal with these common questions in the light of the petition pre- 
sented by Mr. Pralhad Keshav Atre. He was detained by an order made by 
the Commissioner of Police on January 26, 1956, and the grounds of his deten- 
tion were communicated to him on January 29, 1954, and the order of detention 
was approved by the Government of Bombay on February 6, 1956. Before we 
deal with the questions which have been argued with considerable ability at the 
Bar, it will be perhaps desirable to re-state certain basic principles which must 
be applied by a Court in construing the provisions of the Preventive Deten- 
tion Act. This is an Act which confers very wide powers upon the executive 
and it undoubtedly constitutes an inroad upon the personal freedom of a citi- 
zen which is guaranteed to him under the Constitution. It is true that Parlia- 
ment in its wisdom enacted this piece of legislation for the security of the 
State and, as we had occasion to point out recently, there is always the conflict 
between the security of the State on the one hand and the personal freedom of 
the citizen on the other. But as far as the Court is concerned, it should be un- 


1 [1954] S. C. R. 418. 8 [1952] S. Ç. R. 688. 
2 [1958] S. C. R. 708. : 
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affected by questions of policy which lead the executiive to detain a particular 
citizen. The function and the duty of the Court is to see that every constitu- 
tional safeguard which the Act provides has been satisfactorily assured to the 
person detained. If the Court comes to the conclusion that any constitutional 
safeguard has not been carried out, then even though the detention might be 
bona fide, even though it may be the result of high policy, the Court must set 
the detenu free. In considering the grounds the Court must examine each 
ground and satisfy itself as to its validity. The Court must also consider 
whether proper particulars are furnished in order to enable the detenu to make 
& proper representation to the advisory board. But if the Court is satisfied 
that the order has been made bona fide, that care and caution bas been given to 
the making of the order, that proper grounds have been furnished and every 
attempt has been made to give such particulars as are possible, then we think 
it is open to the Court to say that it should take a reasonable view of the order 
made by Government. It would then not be proper to dissect the order so as 
to find out whether there are mistakes in punctuation, whether the language 
used is proper, and whether there has been lapses of grammar or o English. 
It is from this point of view that we must approach the questions that have 
been agitated at the Bar on these petitions. 


The grounds furnished to Mr. Atre are: 

“That with a view to promote lawlessness and disorder in Greater Bombay and to cause 
breach of public order in Greater Bombay and thereby to compel Government to grant 
‘Samyukta Maharashtra’ with Bombay, you, since about 28th October 1955, have been 
instigating and inciting the members of the public to do the following acts, viz:— 

(1) To observe hartals in order to bring about the complete stoppage of work and 

business and transport services in Greater Bombay; 

(2) To wilfully defy and disobey the lawful orders of the Commissioner of Police, 

Greater Bombay, prohibiting assemblies and processions therein: and 
(3) To resort to violence in order to achieve Samyukta Maharashtra with Greater 
Bombay.” 


Then follow particulars of these grounds and these particulars are nine in 
number and they are, first, that Mr, Atre was a member of the Action Committee 
set up on November 15, 1955, and this Committee was set up to carry out the 
agitation for the ‘purpose of establishment of Samyukta Maharashtra with 
Bombay, and this Action Committee organized Morchas and processions on 
November 18, 1955, and on November 21, 1955, to go to the Council Hall in 
defiance and disregard of the lawful orders of the Commissioner of Police, 
Greater Bombay, prohibiting all assemblies and processions in Greater Bombay, 
and that Mr. Atre took part in organising these Morchas and processions. The 
second set of particulars is that Mr. Atre as the member of the Action Com- 
mittee called upon the members of the public to observe complete hartal on 
November 18, 1955, and to bring about a total stoppage of work, business and 
means of transport in Greater Bombay. The third is that on November 13, 
1955, he addressed a certain meeting where a large number of people were pre- 
sent and there he exhorted and instigated the audience to join the Morcha to the 
Council Hall on November 18, 1955. The fourth is that on November 15, 1955, 
he addressed another meeting at Shivaji Park where about 50,000 persons were 
present and at that meeting he exhorted and instigated the audience to join 
the Morcha. The fifth is that on November 16, 1955, he addressed a meeting at 
Mogul House compound, Delisle Road, and there also he exhorted and instigat- 
ed the audience to participate in the Morcha. The sixth refers to a meeting on 
November 16, 1955, where also Mr. Atre is alleged to have*exhorted the audience 
to join the Morcha. The seventh refers to another meeting of November 16; 
1955, where the same exhortation and instigation was made by Mr. Atre. The 
eighth refers to a meeting of November 17, 1955, held opposite Brahmin Seva 
Sangh Hall, Pipe Road, Kurla, where about 2,500 people attended and the 
same instigation is alleged to have been made. The ninth refers to a meeting 
of November 17, 1955, where the meeting was addressed at Shivaji Park at- 
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tended by 2,000 persons and at that meeting Mr. Atre is alleged to have said 
that he and his associates were not afraid of any repression and that a time 
would come when they would render it impossible for the Government to func- 
tion, in case the demand of Samyukta Maharashtra with Bombay was not con- 
ceded to. Then the order goes on to say that as a result of this exhortation 
and instigation a large number of persons wilfully defied the order of the Com- 
missioner of Police on November 18, 1955, and the result was that there was 
hartal and partial stoppage of work and business in Greater Bombay, and the 
exhortation and incitement resulted in numerous incidents of violence and acts 
of prejudice to the maintenance of public order, and a few examples of these 
acts are given, viz. throwing stones on buses of the B.E.S. & T. Undertaking, 
injury to numerous passengers travelling in such buses, incendiarism and burn- 
ing of buses, the attacking and stoning of men and officers of the Police and 
the burning down of a Police Chowky. Then the order goes on to say that 
Mr. Atre again started his activities prejudicial to the maintenance of public 
order, and the particulars of these fresh activities are that on December 11, 
1955, he addressed a meeting at Shivaji Park which was attended by 30,000 
persons and at this meeting he is alleged to have said: 

“The present-day rulers do not come round by straight means. How was the parti- 

tion cf Bengal cancelled? Out of the partition that took place,in Bengal in 1905, the 
‘Bhasmasur’ of Revolution was born and murders of officers were committed. Then the 
British Government was frightened and the partition was cancelled. History No. 2— 
How was linguistic Andhra created? Poti Sri Ramulu died by observing a fast. Nehru 
had stated ‘I am not frightened by anybody going on fast’. Then there were acts of vio- 
lence in Andhra; damage amounting to crores and crores of rupees occurred. Then Nehru 
thought ‘Let us give it’.” 
The second set of particulars is that on January 15, 1956, he addressed a meet- 
ing at Mazgaon where he is alleged to have said that the peaceful Morcha was 
taken out in Bombay on November 18, 1955, to place their demand before the 
Assembly but lathi-charge and tear-gas were used against them by the Police, 
and further Mr. Atre added that the Maharashtrians would not get anything 
by peaceful methods. The order goes on to say further that the said propa- 
ganda and exhortation and instigation resulted in strikes and hartals in Greater 
Bombay on January 18, 19 and 20, 1956, and this exhortation and instigation 
resulted in numerous incidents of violence and acts prejudicial to the mainte- 
nance of public order which are set out and which are similar to those which 
resulted on November 18, 1955. The order concludes by stating: 

“That in all probability you will continue to exhort and instigate the members of the 
public to commit acts prejudicial to the maintenance of public order as aforesaid and to 
instigate your followers to commit and instigate others to commit acts prejudicial to the 
maintenance of public order as aforesaid and in all probability in consequence of your 
said propaganda, exhortation and instigation, the members of the public in Greater Bom- 
bay will act as aforesaid to the prejudice to the maintenance of public order in Greater 
Bombay.” 

Now, what has been urged before us is that two of the three grounds men- 
tioned in this order do not pertain to the exercise of power by the Commissioner 
of Police as envisaged by the Preventive Detention Act. In order to under- 
stand this argument we must look at the provisions of the Act itself. Section 3, 
which is the material section, deals with the power to make orders detaining 
certain persons, and the power is conferred upon the Central Government or 
the State Government— 

(a) if satisfied with Tespect to any person that with a view to preventing him from 
acting in any manner prejudicial to— 

(i) the defence of India, the relations of India with foreign powers, or the security 

of India, or 

(ii) the security of the State or the maintenance of public order, or 

(ii) the maintenance of supplies and services essential to the community, or 

(b) .. . (we are not concerned with this), 
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if it is necessary so to do, to make an order directing that such person be detain- 
ed. What is urged is that in this particular case the Commissioner of Police 
was exercising his power under the second part of s. 3(1) (a) (%) and it was only 
if he was satisfied that the detenu was acting in a manner prejudicial to the 
security of the State or the maintenance of public order that he could make a 
valid order. It is therefore urged that every ground which is communicated 
to the detenu must fall within the ambit of the exercise of this particular power. 
It is said that even if the ground may be germane to any other clause of 
s. 3(1) (a), if it is not germane to the particular power which is attempted to 
be exercised, then the order must be held to be invalid. That contention ap- 
pears to us to be perfectly sound. The power to detain is conferred upon the 
State in order to meet various emergencies and the detaining authority must 
be satished that there is a prejudicial activity on the part of the person sought 
to be detained which has a bearing on that particular emergency. If the 
detaining authority seeks to detain a person in the interest of the maintenance 
of public order, then the grounds on which the order is made and which are 
communicated to the detenu must be germane to the question of the maintenance 
of public order. Even though the grounds may be germane to the other emer- 
gencies contemplated by s. 3(1) (a), inasmuch as the power is not exercised for 
the purpose of meeting that particular emergency, the order would be bad if 
every one of the grounds does not fall within the ambit of the exercise of the 
particular power under s. 3(1). 

It is said and said with some force that taking the first ground, a mere insti- 
gation to observe Aartal in order to bring about the complete stoppage of work 
and business and transport services in Greater Bombay cannot possibly be ger- 
mane to the question of the maintenance of public order. It is therefore urged 
that as far as this particular ground is concerned, it is-an irrelevant ground 
and it is a ground which is extraneous to the particular provision of s. 3(L) (a) 
under which the Commissioner of Police is seeking to exercise the power con- 
ferred upon him. What is pointed out is that a hartal and even a complete 
hartal might be perfectly peaceful, that work, business and transport services 
may be completely suspended in the city of Bombay, and yet public order might 
not be affected. It is pointed out that it is not a case of the detaining authority 
that Mr. Atre instigated the public to prevent people from attending to their 
business or the members of the transport service from plying their services, nor 
is it suggested that there was any element of lawlessness or violence in the insti- 
gation that Mr. Atre made with regard to the observing of Aartal, and it is 
contended that in the absence of any element of lawlessness or violence in this 
particular activity, this activity could not be a prejudicial activity on which 
the detaining authority could base its order. It is said that this particular 
activity might well fall under s. 3(1) (a)(i) which deals with a case of the 
maintenance of supplies and services essential to the community, but inasmuch 
as the order is not made in order to meet that particular emergency contem- 
plated by that clause, the detaining authority cannot rely on that ground fall- 
ing under that clause. It may be said that the Advocate General has not relied 
on this particular ground as falling within the ambit of cl. (iit). His case is, 
as indeed it must be, that this particular ground does fall within the ambit of 
cl. (ii), and what we have to consider is whether in fact it does fall within the 
ambit of that clause or not. 

What the Advocate General has relied on is that the ground is not merely 
that the detenu instigated the public to observe hartals in order to bring about 
the complete stoppage of work and business and transpart services in Greater 
Bombay, but that he did this with a view to promote lawlessness and disorder 
in Greater Bombay and to cause a breach of public order in Greater Bombay 
ənd thereby compel Government to grant Samyukta Maharashtra with Bom- 
bay. Therefore, what led the detaining authority to pass the detention order, 
to the extent that that order was based on this ground, was not merely the insti. 
gation to a kartal, but instigation to a hartal with a particular view and object. 
This argument has been countered by Mr. Chari by strongly urging upon us 
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not to extend the principle of subjective satisfaction of the detaining authority. 
We agree with Mr. Chari that the Court should be vigilant to see that at least 
certain questions arising under the Preventive Detention Act still remain justi- 
ciable and it should be equally vigilant to see that the doctrine of subjective 
satisfaction is not so extended as to leave with the detaining authority complete 
and arbitrary power. Says Mr. Chari that a ground on which the detention 
order is based must relate to an activity with regard to which it is possible for 
the detaining authority to arrive at an objective appraisal. It is true that the 
Court cannot question the ultimate appraisal arrived at by the detaining autho- 
rity, nor can the Court question the sufficiency of the ground on which the 
order is based. But the activity must be such as it would be possible for the 
detaining authority from that activity to infer that the activity was of a preju- 
dicial character. Mr. Chari says that when the Commissioner of Police speaks 
of the object that Mr. Atre had in mind, he is dealing with a province with 
regard to which he could have no knowledge and no information. The mind 
of man, evgn under the Preventive Detention Act, is sacred and even the Com- 
missioner of Police cannot know what passes in the minds of men, and there- 
fore according to Mr. Chari the Commissioner of Police has relied on a ground 
which for its validity must depend upon the mental processes of the detenu 
and the ground cannot be considered as a valid ground., To summarise the 
argument of Mr. Chari in a nut-shell, his contention is that if the activity itself 
is Innocent on the face of it, you cannot convert it into an illegal activity or a 
prejudicial activity by attributing to the detenu a certain mental process or a 
certain mental outlook about which the Commissioner of Police can have no 
knowledge or information. 

Now, the true position in law seems to us to be—and we shall presently refer 
to the authorities—that the activity relied upon by the detaining authority 
must be such as being reasonably capable of being considered as a prejudicial 
activity, or, to put it in a different language, it must be possible to infer from 
the specific activity referred to in the ground that what the detenu was doing 
was something which is prejudicial to the maintenance of public order. Again, 
to put it in a different language, as put by Mr. Sule in his argument, the ground 
relied upon must have a rational probative value and the probative value must 
be from the point of view of the prejudicial activity alone which can come 
within the ambit of the Act.- In our opinion, reading this particular ground 
with the prefatory remarks to which we have just referred, it is clear that the 
Commissioner of Police has not attempted to read the mind of the detenu or to 
draw any inferences from the mental processes that might be going on in his 
mind, but he has sought to draw an inference from a specific activity to which 
he refers in the first ground. The specific activity is that Mr. Atre instigated 
and incited the members of the public to observe hartals in order to bring 
about the complete stoppage of work and business and transport services in 
Greater Bombay, and from this activity he has inferred that this was done in 
order to promote lawlessness and disorder in Greater Bombay and to cause 
breach of public order, and really the only question that we have to consider 
and decide is whether it was legitimate for the Commissioner of Police to draw 
this inference from this particular activity which prima facie is an innocent 
and non-violent activity. 

Now, the grounds supplied to the detenu must be read along with the parti- 
culars which are also furnished to him. They together constitute the composite 
picture which was responsible ultimately for the satisfaction which the detain- 
ing authority must argive at under the statute before he could legally exercise 
his power, and the question is whether reading the order as a whole, reading 
the grounds with the particulars furnished to the detenu, could it be said that 
there was no justification for the detaining authority to infer from this parti- 
cular activity with regard to his instigation to observe hartals that these har- 
tals with this instigation was made with a view to promote lawlessness and dis- 
order and cause breach of public order? In our opinion, it is impossible te 
read this particular ground in vacuo or in complete isolation from the other 
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.grounds or the particulars furnished in respect of these grounds. If the only 
activity on which the detaining authority was relying was an instigation to 
observe hartals, it would be difficult to uphold the order of the detaining 
authority and the Court would probably come to the conclusion that an appeal 
by a publicist to the people of Bombay to observe a complete hartal cannot 
necessarily or reasonably or legitimately lead to the inference that he was ap- 
pealing to the public of Bombay to resort to violence or to cause breach of pub- 
lic order or to promote lawlessness. But unfortunately, as far as the detenu 
is concerned, this activity does not stand in isolation. This is not the only acti- 
vity which had led the detaining authority to come to the conclusion that he 
has. The satisfaction of the detaining authority has to be arrived at on the 
date on which the order is made and he must base his satisfaction upon grounds 
which are within the ambit of the Act or within the ambit of the exer- 
cise of a particular power which he is exercising. The law shorn of its 
technicalities is that to that satisfaction of the mind which the Act re- 
quires no extraneous, no foreign, no irrelevant factor must contribute, 
and the question is, can it be said that on January 26, 1956,° when this 
order was made, this particular activity of the detenu was an activity which 
was extraneous or foreign or irrelevant for the purpose of the exercise of the 
power by the Commjssioner of Police? Im our opinion, one has only to look at 
the recital of the various activities of the detenu in order to come to the con- 
clusion that the detaining authority was perfectly justified in drawing the 
inference that this particular instigation, which constitutes the subject-matter 
of the first ground, was not an instigation to a peaceful, law respecting strike or 
suspension or stoppage of work, but it was an incitement with a view to pro- 
mote lawlessness and disorder and to cause breach of public order. 

Reliance was placed on a decision of the Supreme Court in Shibban Lal 
Saksena v. The State of Uttar Pradesh.’ The facts of that case are rather 
striking. A detention order was made by the State of Uttar Pradesh against 
Saksena on two grounds, one falling under sub-cl. (1%) s. 3(1) (a) and the other 
falling under sub-el, (27), and the advisory board to whom the detenu made a 
representation came to the conclusion that the ground under sub-cl. (mi) was 
not justified, and on that the Uttar Pradesh Government confirmed the deten- 
tion order against Saksena under sub-cl. (it) of s. 3(1)(a) of the Act. This 
order was challenged before the Supreme Court under art. 32 of the Constitu- 
tion and the Supreme Court held that the order was invalid, and the passage 
in the judgment of Mr. Justice Mukherjea which is relied upon is at p. 422: 

“| ..The question is, whether in such circumstances the original order made under 
section 3(1)(a) of the Act can be allowed to stand. The answer, in our opinion, can only 
be in the negative. The detaining authority gave here two grounds for detaining the peti-° 
tioner. We can neither decide whether these grounds are good or bad, nor can we attempt 
to ass¢ss in what manner and to what extent each of these grounds operated on the mind 
of the appropriate authority and contributed to the creation of the satisfaction on the 
basis of which the detention order was made. To say that the other ground, which still 
remains, is quite sufficient to sustain the order, would be to substitute an objective judicial 
test for the subjective decision of the executive authority which is against the legislative 
policy underlying the statute. In such cases, we think, the position would be the same as 
if one of these two grounds was irrelevant for the purpose of the Act or was wholly illu- 
sory and this would vitiate the detention order as a whole.” 


Tt is said by Mr. Chari that the principle of this case directly applies to the 
facts before us and we should, on the same ground that the Supreme Court 
held the detention order against Saksena invalid, hold*this particular deten- 
tion order against Atre invalid. Now, the distinguishing features of the case 
decided by the Supreme Court will be immediately apparent. Two grounds 
were given in the original order, one pertained to the maintenance of public 
order and the other pertained to the maintenance of services essential for the 
community, and the latter ground was held to be invalid. It was nobody’s 
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case that the ground which was held invalid was relevant for the purpose of 
the exercise of the power under s. 3(1)(a)(#). It is in the light of these facts 
that the Supreme Court came to the conclusion—and with respect the only 
conclusion—that it was impossible to say which of the two grounds operated 
upon the mind of the detaining authority, and when one of the grounds was a 
bad ground and an irrelevant ground, then the whole order must be held to 
be bad. The same position would arise in the case before us, if it was the case 
of the Government that the first ground fell under sub-cl. (ii) and subsequent- 
ly the Government conceded that the ground could not possibly be relevant to 
the exercise of the power under that sub-clause. But, as is obvious, that is not 
the'case here. It is strenuously urged by Government that all the grounds are 
relevant only to the exercise of power under sub-cl. (11). It is not decided by 
the Supreme Court that a ground which may be relevant for the purpose of the 
exercise of power under sub-cl. (iii) cannot be relevant for the purpose of the 
exercise of power under sub-cl. (ii). Mr. Chari may be right that this parti- 
cular ground may fall under sub-cl. (iii), but under certain circumstances it 
may also fall under sub-cl. (ti), and if the case of the Government is that the 
ease falls under sub-cl. (11), what we have to consider is whether it is relevant 
and germane for the purpose of the exercise of the power under sub-cl. (i), 
and for that purpose, with respect, the decision of the Supreme Court is not 
of much assistance. Whether a particular ground is or is not relevant must be 
decided on the facts of each case and the facts of any other case cannot pos- 
sibly help us to determine what were the materials and what were the grounds 
upon which the order of detention was based. 

Reliance was also placed by Mr. Chari on the case of Dr. Ram Krishan 
Bhardwaj v. The State of Delhi. That decision deals with grounds which are 
vague and the learned Chief Justice lays down the law that even if one of the 
several grounds furnished to the detenu is vague, that in itself is sufficient to 
invalidate the order, and the principle on which this decision is based is that 
the detenu has the Constitutional right to make a representation with regard 
to each one of the grounds on which the order is based and by making the 
ground vague the detaining authority deprives the detenu of his Constitutional 
safeguard. Mr. Chari says that if this is the law with regard to grounds which 
are vague, @ forttors the same principle must apply where the grounds are ir- 
relevant. But that again raises really the same question of fact rather than 
the question of law whether looking at this order it could be said that the first 
ground which is challenged is an irrelevant ground. If we came to the con- 
clusion that the ground was irrelevant, that it should never have formed the 
basis of the statutory satisfaction to which the detaining authority must arrive, 
then undoubtedly we would have held the order invalid. 

The Advocate General has drawn our attention to another judgment of the 
Supreme Court in Shamrao V. Parulekar v. The District Magistrate, Thana, 
where one of the grounds was being challenged as being irrelevant, and Mr. Jus- 
tice Bose at p. 695 says: 

“In our opinion, the grounds of detention must be regarded as a whole and when 
that is done the relevance of the first ground becomes plain.” 
Mr. Chari says that we must look at the subsequent judgments of the Supreme 
Court which clearly lay down, as already pointed out by him, that the irrele- 
vance or the vagueness of any one ground Is sufficient. But we see no conflict 
between the view expressed by Mr. Justice Bose and the view expressed by the 
Supreme Court in the later judgments. It is perfectly true that if any one 
ground is irrelevant or if any one ground is vague, the Court must come to the 
conclusion that the detenu has been deprived of his Constitutional safeguards 
and must hold the detention order to be invalid. But what Mr. Justice Bose 
tells us is how to determine whether a particular ground is irrelevant or not, 
and he tells us that in order to determine that we must not look at the ground 
in isolation but we must look at it along with the other grounds, and that is 


1 [1953] 8. 0. R. 708. 2 [1952] 8. C. R. 683. 
L. R. 89 


610 THE BOMBAY LAW REPORTER [VOL. LVI. 


exactly what we have tried to do—to look at this ground along with the other 
grounds and also with the particulars furnished by the detaining authority. 

The same considerations apply to the second ground which is challenged and 
that is instigation by the detenu to the members of the public to wilfully defy 
and disobey the lawful orders of the Commissioner of Police, Greater Bombay, 
prohibiting assemblies and processions therein. What is said by Mr. Chari is 
that s. 3(1) (a) (ii) permits the detaining authority to detain a person whose acti- 
vities are prejudicial to the maintenance of public order and from preventing 
him from acting in such a manner in future. But this section does not confer 
a power upon the Commissioner of Police to detain a person in order to main- 
tain respect for his own order. Mr. Chari was very eloquent when he suggest- 
ed that the result of our holding that this ground is a good ground would be to 
elevate the Commissioner of Police to the position of the highest authority and 
to permit him to decide for himself that his own order is valid and legal, and 
that if that order was challenged, instead of prosecuting the person disobeying 
the order, where he could raise the question of the validity of thate order, just 
to detain him and thereby obviate the necessity of his own order being decided in 
q Court of law. It is said that it is the necessary and essential element of the 
rule of law that a citizen should be entitled to assert his right and also to chal- 
lenge the exercise df power by an executive officer which undermines his right. 
Now, we would be extremely reluctant to say anything or to decide anything 
which would deprive the citizen of this important right or in any way under- 
mine the prevalence of the rule of law in this State and im this country. But 
there are obvious answers to what has been urged by Mr. Chari. In the first 
place, the Commissioner of Police has relied on this ground not because Mr, Atre 
wanted to defy this order in order to test its validity or legality in a Court of 
law. This activity of Mr. Atre is relied upon because the Commissioner of 
Police has come to the conclusion that this was done with a view to promote 
lawlessness and disorder and to cause breach of public order. Whether this 
inference was justified or not we have already dealt with when we considered 
the first ground. The second answer is that in every case we must look at the 
nature of the order passed by the Commissioner of Police which is sought to be 
defied, This is an order which prohibits assemblies and processions in the city 
of Bombay. It is not as if Mr. Atre himself who wishes to test the legality or 
the validity of this order. He is inviting the whole public to join him in a mass 
objection, as it were, to the legality and validity of this order, and what the 
detaining authority had to consider was, what would be the object and what 
would be the consequence of such an instigation and such an incitement? It 
is not suggested that if Mr. Atre as a citizen, conscious of his rights and equal- 
ly conscious of the want of power of the Commissioner of Police, wanted to 
test the validity of this order by going to a Court of law, his detention by the 
Commissioner of Police, in order to avoid such a decision or trial, could possibly 
be upheld by this Court or any Court. But the picture painted by Mr. Chari, 
though frightening for a moment, is really more fanciful than based upon the 
actual facts which we have to consider in this particular case. 

There is one other minor matter which we might deal with before we come to 
certain constitutional objections which have been taken to the validity of the Act 
itself. It is said that in the preamble to the order the Commissioner of Police 
says that the object of the detenu was to compel Government to grant Samyukta 
Maharashtra with Bombay, and it is indignantly pointed out that this clearly 
shows a complete want of care and caution on the part of the detaining autho- 
rity which further goes to show that there was not an Sonest satisfaction of the 
mind which the law requires. It is urged that it is impossible to expect that 
any intelligent man, much less Mr. Atre, would ever think that the Govern- 
ment of Bombay could grant Samyukta Maharashtra to the Maharashtrians, 
and therefore to suggest that any activity was indulged in by Mr. Atre to 
compel Government to do this-is to suggest the impossible. Now, this is, what 
we said earlier in the judgment, an instance of dissecting the order with a view 
to finding out whether every word and every mark of punctuation was proper- 
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ly used. There is no reason whatever why the expression ‘‘Government’’ in 
this context must be understood as the Government of Bombay. ‘‘Government’’ 
is clearly used here to imply that authority which is in a position to grant united 
Maharashtra to the people of Maharashtra, and in the context ‘‘Government”’ 
means not only Parliament which ‘is the ultimate arbiter, but also the Govern- 
ment of India which must initiate this proposal before Parliament, before 
Parliament can give its sanction to it. 

There were one or two rather ingenious arguments advanced by Mr. Phadke 
which may be noticed. His first contention was that s. 5 of the Act was ultra 
vires of the Constitution. That section provides: 

“No detention order shall be invalid or inoperative merely by reason— 

(a) that the person to be detained thereunder is outside the limits of the territorial 
jurisdiction of the Government or officer making the order, or 

(b) that the place of detention of such person is outside the said limits,” 


What was contended was that under the Constitution, Parliament could not 
confer powef upon a State Government or officer to detain a person outside his 
jurisdiction. In support of this contention reliance was placed on art. 162 of 
the Constitution. That article deals with the extent of the executive power of 
the State and makes that power co-extensive with the legislative power of the 
State. There is a proviso to that article and that proviso is to the effect that 
in any matter with respect to which the Legislature of a State and Parliament 
have power to make laws, the executive power of the State shall be subject to, 
and limited by, the executive power expressly conferred by this Constitution 
or by any law made by Parliament upon the Union or authorities thereof. The 
effect of this proviso is that in matters which fall in the Concurrent List 
Parliament has been given the power to limit the extent of the executive power 
of the State. It will be noticed that the proviso only deals with the limitation 
of the executive power of the State in matters which fall in the Concurrent List. 
Section 5 extends the power of the State and as it were confers upon it an 
extra territorial jurisdiction inasmuch as it enables the State to detain a person 
outside the limits of its own jurisdiction. It is therefore argued that inasmuch 
as there is no proviso to art. 162 which confers upon Parliament the power to 
extend the jurisdiction of the State, the section is invalid. In advancing this 
argument what is overlooked is the opening words of art. 162 ‘‘subject to the 
provisions of this Constitution’’, and one of the provisions of the Constitution 
which is relevant is art. 245(Z) : 

“Subject to the provisions of this Constitution, Parliament may make laws for the 
whole or any part of the territory of India, and the Legislature of a State may make laws. 
for the whole or any part of the State.” 


And under the Constitution, Parliament has been given the power to make laws 
for the whole or any part of the territory of India. The subject of preventive 
detention falls in the Concurrent List in entry 3, and it is now a well settled 
canon of construction of the Constitution that Legislature must be deemed to 
be ‘sovereign in respect of the power of legislation conferred upon it under any 
entry in the Lists annexed to the Seventh Schedule. Therefore, within the 
ambit of entry 3 Parliament is supreme and sovereign and it can legislate with 
regard to all aspects of this particular subject-matter, and it is difficult to 
understand, if Parliament is supreme and sovereign, why it cannot legislate 
conferring upon the State a power to detain a person beyond its territorial 
jurisdiction. It was suggested by Mr. Sule that even so Parliament could con- 
fer power upon its own afficers to detain persons outside the limits of the juris- 
diction of a particular State, but it could not delegate that power to the State 
Government or to the officers of the State. There is no warrant whatever under 
the Constitution for that contention. If Parliament is sovereign, it could em- 
power its own officers or the officers of a State or the State Government to make 
guch order as Parliament empowers them to make. ; : 

It was then urged that ss. 9 and 10 are wtra vires of the Constitution. Thig- 
ergument is a little difficult to.understand. These sections deal with. advisory. 
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boards, a very important safeguard that is provided for the liberty of the citi- 
zen, and while s. 9 provides that the appropriate Government shall, within 
thirty days from the date of detention under the order, place before the advisory 
board constituted by it under s. 8 the grounds on which the order hag been 
made and the representation made by the person affected by the order, and 
in case where the order has been made by an officer, also the report by such 
officer under sub-s. (3) of s. 3, s. 10 deals with the procedure to be followed by 
these advisory boards, and the procedure laid down is: 

“The advisory board shall, after considering the material placed before it and, after 
calling for such further information as it may deem necessary from the appropriate Govern- 
ment or from any person called for the purpose through the appropriate Government or 
from the person concerned, and if in any particular case it considers it essential so to do 
or if the person concerned desires to be heard, after hearing him in person, submit its 
report to the appropriate Government within ten weeks from the date of detention.” 
Attention is drawn to the relevant provisions of the Constitution which deal 
with this matter. Article 22(4) provides: M 

“No law providing for preventive detention shall authorise the detention of a person 
for longer period than three months ımless— 

(a) an Advisory Board consisting of persons who are, or have been, or are qualified 
to be appointed as, Judges of a High Court has reported before the expiration of the said 
period of three months that there is in its opinion sufficient cause for such detention...” 
And art. 22(7)(c) provides: 

“(7) Parliament may by law prescribe— 

(c) the procedure to be followed by an Advisory Board in an inquiry under sub- 

clause (a) of clause (4).” 
And it is under this sub-clause that the procedure has been laid down under 
s. 10. The argument of Mr. Phadke, as we understand, is that the inquiry con- 
templated by the Constitution must be a judicial inquiry, and if it is a judicial 
Inquiry, then the advisory board must be in possession of the materials which 
the Government relied upon in passing the order of detention, and what is said 
is that the procedure laid down in s. 10 does not entitle the advisory board to 
be in possession of all these materials. Now, in the first place, there is no limi- 
tation placed by the Constitution upon Parliament in deciding what procedure 
should be laid down for the holding of the inquiry by the advisory board, Fur- 
ther, not only are the grounds of detention and the representation made by the 
detenu to be placed before the advisory board, but the advisory board has been 
given the power to call for such further information as it may deem necessary 
from the Government, and we take it that if Government wants to get a favour- 
able decision of the advisory board, it would not keep back from the advisory 
board the relevant materials on which its order was founded. Further, the 
right has been given to the detenu to be heard by the advisory board. Even 
assuming that the Constitution contemplated a judicial or quasi-judicial inquiry 
by the advisory board, it is difficult to understand why or how the procedure 
laid down in s. 10 offends against either the principles of natural justice or the 
test of a proper judicial inquiry. 

One further contention that was urged by Mr. Phadke was that in this parti- 
cular case Government has approved of the order made by the Commissioner 
of Police under s. 3(3), but it has not approved of the place where the detenu 
was to be detained. In our opinion, s. 3(3) does not require the approval by 
Government of the place of detention. Section 3(3) provides: 

“When any order is made under this section by an officar mentioned in sub-section 
(2), he shall forthwith report the fact to the State Government to which he is subordinate 
together with the grounds on which the order bas been made and such other particulars as 
in his opinion have a bearing on the matter, and no such order made after the commence- 
ment of the Preventive Detention (Second Amendment) Act, 1952, shall remain in force for 
raore than twelve days after the making thereof unless in the meantime it has been ap- 
proved by the State Government.” 

Now, it obviously refers to the order of detention, and all that sub-s, (3) 
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requires is the approval by the State Government of the order of detention and 
not the order passed by the Commissioner of Police as to the place where the 
detenu is to be detained. It is s. 4 which deals with the power to regulate the 
place and conditions of detention. It is s. 3 that deals with orders of detention, 
and what s. 3 requires is the approval by Government of the order of detention 
and not the order regulating the place or conditions of detention made by the 
proper authority under s. 4. 

In our opinion, therefore, no valid challenge can be made to the order of 
detention passed on the grounds which have been urged by counsel and which 
we have considered in this judgment. i 

Mr. Chari has argued certain points individual to the petition of Mr. Atre. 
In the first place, he has drawn our attention to a corrigendum issued by the 
Commissioner of Police on February 24, 1956, by which he has corrected cer- 
tain dates given in the grounds, and the corrections are that in para. I1 (2) the 
figure ‘‘21st November” is to be substituted for ‘‘18th November” and in 
para. III the date ‘“‘2lst November 1955’’ is to be added after the date 
November f$, 1955. Mr. Chari says that this corrigendum shows a lack of appli- 
cation of the mind of the detaining authority. In these cases of corrigendum 
what we have to consider is whether the corrigendum is such as to materially 
alter the grounds on which the order was based and which led to the satisfaction 
of the detaining authority. If the detaining authority was satisfied by a parti- 
cular version of the matter and it then turns out that the version was quite 
different, then undoubtedly the Court. would say that the satisfaction was not 
a proper one and could not have been arrived at on the materials originally 
before the detaining authority. In our opinion, in this particular case this cor- 
rigendum is not an alteration or amendment of substance, and the position 
remains the same as far as the mental state of the detaining authority is con- 
cerned both before and after the corrigendum. 

Turning to the first correction, this deals with the activity of the detenue as 
a member of the Action Committee calling upon members of the public to observe 
complete Aartal on November 18, 1955. Now, the substitution of the date 
November 21, 1955, is in our opinion entirely immaterial. The materiality of 
the ground does not in any way depend upon whether the hartal was on Novem- 
ber 18 or November 21. The materiality of the ground rests upon the detenu 
having called upon the members of the public to observe a complete hartal ir- 
respective of the date on which the hartal was to be observed. Turning to the 
second amendment, what is urged by Mr. Chari is that this is material because 
if the date was November 18, then in the earlier part of the grounds no speech 
is relied upon by the detaining authority which incited people to violence, and 
as para. III deals with violence that took place on November 18, the alteration 
of the date to November 21 may be material from that point of view. There 
is no substance in this contention either, because the detaining authority has 
relied on a speech made on November 17, 1955, by Mr. Atre which in our opi- 
nion clearly suggests a resort to violence, and if that speech was made on 
November 17, whether the serious incidents that followed upon it took place on 
November 18, or took place both on Novmeber 18 and 21 is immaterial. 

The second contention urged by Mr. Chari is that the three important speeches 
on which reliance is placed by the detaining authority delivered by the detenu 
on November 17, 1955, December 11, 1955, and January 15, 1956, are all 
speeches the correctness of which have been denied by the detenu in his peti- 
tion. The petitioner’s case is that these are completely distorted speeches torn 
out of their context, and Mr. Chari says that the Commissioner of Police in his 
affidavit in reply does not set out the exact words of the speeches, and in view of 
the clear and categoric denial of the petitioner we must hold that the detain- 
ing authority had failed to make out a case that the speeches were delivered by 
the detenu in the form set out in the grounds. This contention completely over- 
looks the function of this Court in cases arising under the Preventive Deten- 
tion Act. It is not for the Court to decide or determine the truth of the groun 
or the particulars furnished by. the detaining authority to the detenu. The 
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Court performs a very limited function and that function is to satisfy itself 
that the grounds fall within the ambit of the Act and the grounds furnished 
are such as to afford the detenu a reasonable opportunity to make the represen- 
tation to the advisory board. We have already held that the grounds do fall 
within the ambit of the Act. With regard to the three speeches, the detenu 
denies the truth of the particulars with regard to these speeches given by the 
detaining authority. We fail to see how we can decide as between the conten- 
tion of the Police Commissioner and the detenu as to whether the Commissioner 
of Police is speaking the truth or the detenu. It is really the function of the 
advisory board, and it is for this function that the advisory board was set up, 
to consider this representation of the detenu that he did not make this parti- 
cular speech or that he did not use these words or that these words were dis- 
torted or torn out of their context. But what Mr. Chari wants us to do 1s to 
discharge the function which the advisory board would discharge when the 
detenu’s representation is before it and when it will consider that along with 
all the materials placed before it by Government. We do not algp appreciate 
the force of the contention that the Commissioner of Police should have annex- 
ed to his affidavit the actual words of the speech delivered by the detenu. If 
the grounds are furnished with sufficient particularity, then we cannot insist 
upon the Commissioner of Police at this stage furnishing any further materials 
or particulars to satisfy the Court as to the truth of the allegations made by 
him. 

Under the circumstances we do not think that there is much substance in the 
contentions put forward by Mr. Chari on the merits of the application made by 
Mr. Atre. The result is that the petition fails and the rule is discharged. No 
order as to costs. 

Rule discharged. 


Before the Hon’ble Mr. M. C. Chagla, Chief Justice, and Mr. Justice Desai. 


BALKRISHNA KASHINATH KHOPKAR v. THE DISTRICT 
MAGISTRATE, THANA.” 


Preventive Detention Act (IV of 1950), Sec. 7—Constitution of India, Art. 22(5) and (6)— 
Furnishing of grounds. to detenu—Facts which detaining authority considers irrelevant, 
superfluous or unnecessary and therefore refuses to disclose these—Such non-dis- 
closure whether renders grounds disclosed vague—Detaining authority by general 
averment in order of detention stating that facts not disclosed, not disclosed as being 
against public interest—Detenu challenging order on ground that he was prevented 
from making effective representation in absence of specific facts not disclosed— 
Detaining authority in such case required to make affidavit dealing with each fact 
and claiming privilege in respect of it. 

When the detaining authority wishes to make an order of detention under the Pre- 
ventive Detention Act, 1950, and has the grounds before it which lead to its satisfac- 
tion required by the Act, it must at that stage consider which acts should not be dis- 
closed to the detenu by reason of the fact that it would be against public interest to 
disclose those facts. Having excepted certain facts, with regard to the remaining facts 
it would again be for the detaining authority to decide whether to disclose all the 
facts or some of the facts. The detaining authority may take the view that some facts 
are irrelevant or they are superfluous or they are unnecessary. But in refusing to 
disclose these facts, the detaining authority takes the risk of its order being success- 
fully challenged on the ground that some of the prounds*disclosed are vague. 

It is not sufficient for the detaining authority to satisfy the Court that a privilege 
has been claimed with regard to all facts not disclosed by some omnibus averment in 
the order that other facts than those disclosed have not been disclosed because they 
are against public interest. If in the petition challenging the order the detenu makes 
a grievance of the fact that certain specific facts have not been disclosed and which 
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has prevented him from making an effective representation, it is incumbent upon the 
detaining authority to make an affidavit and to deal with each of these facts and to 
say that a privilege is claimed with regard to these facts. The Court must be in a 
position to judge that privilege has been bona fide claimed with regard to any parti- 
culars, the failure to disclose which has led to the prejudice of the detenu. 

State of Bombay v. Atma Ram Sridhar Vaidya; Ujagar Singh v. The State of 
Punjab* and Dr. Ram Krishan Bhardwaj v. The State of Delhi’ referred to. 


Tax facts appear in the judgment. 


K. K. Sanghvi, with K. T. Sule, for the petitioner. 


M. P. Amin, Advocate General, with H. M. Choksi, Government Pleader, 
for the respondents. 


CHALA C.J. This is a petition by a person detained under the Preventive 
Detention Act and the ground on which the order of detention is challenged is 
that the grounds furnished to the detenu are vague. 


Now, befére we consider the merits of the petition, it is necessary to lay down 
what the correct position in law is with regard to the furnishing of grounds to 
the detenu under the Preventive Detention Act. Section 7 of the Act provides 
that when a person is detained in pursuance of a detention order, the authority 
mgking the order shall, as soon as may be, but not later than 5 days from the 
dite of detention, communicate to him the grounds on which the order has 
been made, and shall afford him the earliest opportunity of making a represen- 
tation against the order, in a case where such order has been made by the 
Central Government, to that Government, and in a case where it has been made 
by a State Government or an officer subordinate thereto, to the State Govern- 
ment, and s. 7(2) provides that nothing in sub-s. (1) shall require the authority 
to disclose facts which it considers to be against the public interest to disclose. 


Now, this section, as will be noticed, practically reproduces the provisions 
of art. 22(5) and (6) of the Constitution. It is now well settled that art. 223) 
affords to the detenu two important constitutional safe-guards—(1) to be fur- 
nished the grounds on which the detention order has been made and (2) to 
give him an opportunity to make an effective representation against the order 
of detention. It is also now well settled that in order that the detenu should 
be in a position to make an effective representation, the ground must be fur- 
nished to him with as full and adequate particulars as the circumstances per- 
mit. But the furnishing of particulars has been expressly made subject to 
sub-cl. (6) and sub-cl. (6) permits the detaining authority to hold back any 
facts, which in its opinion, are against the public interest to disclose. It is 
true that sub-cl. (6) may constitute a rather serious inroad upon the constitu: 
tional safeguard afforded to the detenu under sub-s. (5) and it may be that it 
may not be possible to the detenu to make an effective representation, if with 
regard to certain material facts, a privilege is claimed. But as a privilege can 
only be claimed in public interest, the Constitution has placed public interest 
above the private interest even though the private interest may mean the liberty 
of the citizen. It is, therefore, necessary to emphasize the fact that the detain- 
ing authority must act with a sense of responsibility when it claims a privilege 
under sub-s. (6) of art. 22. As we envisage the position, when the detaining 
authority wishes to make an order of detention and has the grounds before it 
which lead to its satisfaction required by the Act, it must at that stage consider 
which facts should not be disclosed to the detenu by reason of the fact that it 
would be against publie interest to disclose those facts. Having excepted cer- 
tain facts, with regard to the remaining facts it would again be for the detain- 
ing authority to decide whether to disclose all the facts or some of the facts. 
The detaining authority may take the view that some facts are irrelevant or 
they are superfluous or they are unnecessary. But in refusing to disclose these 
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facts, the detaining authority takes the risk of its order being successfully 
challenged on the ground that some of the grounds disclosed are vague. 

Now, in our opinion, it is not sufficient for the detaining authority to satisfy 
the Court that a privilege has been claimed with regard to all facts not disclosed 
by some omnibus averment in the order that other facts than those disclosed 
have not been disclosed because they are against publie interest. If in the 
petition challenging the order the detenu makes a grievance of the fact that 
certain specific facts have not been disclosed which has prevented him from 
making an effective representation, it is incumbent upon the detaining authority 
to make an affidavit and to deal with each of these facts and to say that a privi- 
lege is claimed with regard to these facts. The Court must be in a position to 
Judge that privilege has been bona fide claimed with regard to any particulars, 
the failure to disclose which has led to the prejudice of the detenu. 

Now, turning to the authorities, we have first State of Bombay v. Atma Ram 
Sridhar Vaidya! which is really the starting point of all discussion with regard 
to detention orders. 

_At p. 182, the learned Chief Justice points out that the detaining Authority is 
given a special privilege in respect of the facts which are considered not desira- 
ble to be disclosed in public interest. As regards the rest, their duty is to 
disclose facts so as to give the detained person the earliest opportunity to make 
a representation agdinst the order of detention, and at p. 184 the learned Chief 
Justice discusses as to what is meant by ‘‘vague’’, and in his opinion it is fhe 
antonym of ‘definite’, and the learned Chief Justice says: 

“...If the ground which is supplied is incapable of being understood or defined with 
sufficient certainty it can be called vague. It is not possible to state affirmatively more 
on the question of what is vague. It must vary according to the circumstances of each 
case.” 

Then comes the passage on which the Advocate General has strongly relied: 

. 184 

(p “It 2 however improper to contend that a ground is necessarily vague if the only 
answer of the detained person can be to deny it. That is a matter of detail which has to 
be examined in the light of the circumstances of each case.” 
Now, we will, with respect to those observations, say that ordinarily a ground 
is not a proper ground and is a vague ground if the only answer that the dete- 
nue can give is a bald denial. There may be cases, extra-ordinary cases or 
cases depending on peculiar facts where the Court may take the view that even 
a ground which could only be answered by a bald denial is a suffirient and 
adequate ground, and the learned Chief Justice himself goes on to say that if 
on reading the ground furnished it is capable of being intelligently understood 
and is sufficiently definite to furnish materials to enable the detained person to 
make a representation against the order of detention, it cannot be called vague, 
and at p. 188 the learned Chief Justice further clarifies the matter by saying 
that under the circumstances it is but right to emphasize that the communication 
made to the detained person to enable him to make the representation should, 
consistently with the privilege not to disclose facts which are not desirable to 
be disclosed in public interest, be as full and adequate as the circumstances 
permit and should be made as soon as it can be done. Therefore there is an 
obligation upon the detaining authority to furnish particulars with regard to 
the grounds on which the order is made, which are full and adequate and to 
the extent that they are not full and adequate, this can only be justified pro- 
vided a privilege is claimed by the detaining authority with regard to those 
particulars which have not been disclosed. 

Then we come to the later judgment of the Supreme Court which is reported 
in Ujagar Singh v. The State of Punjab? and the view there taken by Mr. 
Justice Chandrasekhara Aiyar following upon the ruling of Vaidya’s case 
is (p. 763) :— 

“ ..that mere vagueness of grounds standing by itself and without leading to an in- 
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ference of mala fides or lack of good faith is not a justiciable issue in a court of law for the 
necessity of making the order, inasmuch as the ground or grounds on which the order of 
detention was made is a matter for the subjective satisfaction of the Government or of 
the detaining authority.” 


Now, with very great respect, we do not read Vatdya’s case as laying down 
, that vagueness of ground is not a justiciable issue and this is made clear by a 
subsequent decision of the Supreme Court in Dr. kam Krishan Bhardwaj v. 
The State of Delhi.’ There the Supreme Court not only held that the question 
of vagueness of a ground was justiciable but went further and also held that if 
one of the several grounds furnished to the detenu is vague, then notwithstand- 
ing the fact that other grounds are definite and precise, the order of detention 
could not be sustained, and this decision was arrived at on the principle that 
the detenu had a statutory safeguard with regard to each ground, and if he 
could not make an effective representation with regard to each ground, then 
the statutory safeguard given to him by art. 22(5) was denied to him. But it 
may be pointed out that even in Bhardwaj’s case, the learned Chief Justice 
emphasizes the fact that the right under art. 22(5) js subject to the claim of 
privilege under sub-el. (6) and at p. 718, the learned Chief Justice says: 

..In this case, the petitioner has the right, under article 22(5), as interpreted by this 
Court by a majority, to be furnished with particulars of the grounds of his detention 
‘sufficient to enable him to make a representation which on being considered may give 
relief to him.’ We are of opinion that this constitutional requirement must be satisfied 
with respect to each of the grounds communicated to the person detained, subject of course 
to a claim of privilege under clause (6) of article 22.” 
Now, applying these principles to the facts before us, the first ground which 
is furnished to the detenu is: 

“Since May 1955 you have at secret and open meetings been inciting and instigating 
workers of Mills and other Industries in Thana and adjoining villages to resort to intimi- 
dation and violence against officials of the Mills and industries and workers who would 
not act according to your instructions. As a direct result of incitement and instigation by 
you there were several cases of intimidation and violence indulged in by the aforesaid 
workers in Thana and adjoining villages. Some of these cases are described below.” 


Then we have the instances of the result of incitement. But it will be noticed 
that no further particulars are given of this ground than what is already stated. 
Prima facte the ground is vague. In the first place although the order is made 
on February 6, 1956, no particular time of the activities of the detenu is men- 
tioned and all that he is told is that between May 1955 and February 1956 he 
has been carrying on these activities. Then he is told that he has been inciting 
and instigating workmen to resort to intimidation and violence and this incite- 
ment, according to the detaining authority, has taken place at secret and open 
meetings. Now, whatever may be the position with regard to secret meetings, 
it is indeed surprising that if the detenu carried on this prejudicial activity at 
open meetings, which we understand to mean public meetings, no particulars 
with regard to these meetings should have been given at all. If there were 
public meetings, they must have been held somewhere, they must have been held 
some time, they must have been attended by some people. But nothing what- 
ever is mentioned except the fact that at these public meetings apart from secret 
meetings, instigation was made by the detenu. 

Now, how could it possibly be said with regard to these meetings that the 
particulars given are as full and as adequate as circumstances would permit. 
If the detaining authority had materials before him with regard to speeches 
made by this detenu atepublic meetings and if his detention order was passed 
upon those materials, then there was not the slightest diffculty in the way of 
the detaining authority furnishing the detenu with those particulars. The Ad- 
vocate General realised that the ground furnished is not sufficiently specific or 
precise and therefore he falls back upon what is stated in the ground that it is 
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not in the public interest to disclose any further facts. Now in the petition, 
the petitioner has specifically contended that the grounds are vague with the 
result that it was not possible for the petitioner to make an effective represen- 
tation against his detention and he goes on to say that 

“in the ground (a) he is not told when and where the alleged secret and open meetings 
took place. He is not told which workers did he instigate. There are a number of mills 
and industries in Thana and adjoining villages and it is difficult to understand which work- 
ers does the respondent No. 1 want to refer. Even the incidents mentioned therein lack 
in material particulars.” 

The District Magistrate, in the affidavit he has made, states: 

“The allegations made in para. D-4 are denied. The grounds supplied to the petitioner 

are specific. Relevant particulars of the same are given in sub-paras. (i) and (ii) to para 
(a) of the said grounds.” 
Now, this denial is very significant. What is denied is the grievance of the 
petitioner that the ground is vague. The District Magistrate does not say and 
indeed he cannot say that all the particulars with regard to whieh the com- 
plaint is made had not been furnished to the detenu because it would be against 
public interest to disclose those facts. If the District Magistrate had said so, 
the matter would have stood entirely on a different footing. But in the absence 
of a claim of privilege, it is for the Court to consider whether the ground fur- 
nished is a definite and precise ground or a ground which is vitiated by its 
vagueness, This affidavit was made on March 24, 1956, and perhaps realising 
that this affidavit may not achieve the result which it was expected to achieve, 
an additional affidavit was made by the same gentleman on March 31, 1956, and 
that affidavit is notable for its brevity and the affidavit is: 

“I, H. A. Khan, B.A. (Hons.), District Magistrate, Thana, state on solemn affirmation 
that the following be added to my affidavit dated 24th March 1956, which has been omitted 
through oversight by the Typist:— 

It was and is not in public interest to disclose any further facts.” 

This is exactly what the District Magistrate had stated in his order. What the 
District Magistrate was called upon to meet was specifically the averment with 

regard to failure to supply specific particulars and privilege should have been 
claimed with regard to those specific particulars. This statement in the affida- 
vit is as bald and as unmeaning as it is in the order itself. 

We should have expected the District Magistrate either to have applied his 
mind to the grievance of the petitioner and state that each one of the particu- 
lars required by the petitioner was denied to him in public interest or he should 
bave frankly admitted that some of the particulars could not be denied to him 
in public interest but for other reasons, those particulars were not supplied. 
But this general, unspecific and bald averment of public interest is not what the 
Constitution or the law requires. Although the question of public interest is 
not justiciable and although the Constitution and the Act has left it to the 
detaining authority to decide what facts should be withheld, the Court must 
at least be satisfied that the authority has applied its mind and has come to the 
conclusion with regard to public interest bona fide and not arbitrarily or capri- 
ciously. It is because of this that we expect a proper affidavit to be filed by 
the detaining authority whenever a ground is challenged as being vague. 

Under the circumstances, we are of the opinion that this order cannot be 
sustained. 

The result is that the detenu is entitled to be set free and we direct that he 
should be released forthwith. Government to pay the costs. 

e. Appeal allowed. 
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Before Mr. Justice Bavdekar. 


ZAVERCHAND PANAJI v. MAYADEVI CHIMANLAL PARIKH.* 


Bombay Money-lenders Act (Bom. XXXI of 1947), Secs. 24, 21, 22, 23—Civil Procedure 
Code (Act V of 1908), Sec. 42—Dekkhan Agriculturists’ Relief Act (XVII of 1879), 
Sec. 20—Central Provinces Money-lenders Act, Sec. 11—Whether executing Court has 
power to grant instalments under s. 24 of Bom. Act. 


Section 24 of the Bombay Money-lenders Act, 1946, empowers the Court which has 
passed the decree to grant instalments. The Court to which the decree is transferred 
for execution cannot exercise the powers to grant instalments under s. 24 of the Act. 

Bilimoria v. Central Bank of India, referred to. 


On September 27, 1950, the plaintiffs obtained a decree for Rs. 29,000 and 
odd in the High Court against one Zaverchand (defendant). The decree was 
transferred to the Civil Judge, Senior Division, Surat, for execution against 
the defendant. During these execution proceedings, the defendant applied to 
the executive Court under s. 24 of the Bombay Money-lenders Act, 1946, for 
instalments. This application. was dismissed by the Court, observing in its 
judgment, as follows :— 

“As regards the prayer for instalments the learned pleader for the decree-holder has 
raised a preliminary objection to the effect that as the decree sought to be executed was 
passed by the Honourable the High Court, this Court has no jurisdiction to entertain this 
application and that the applicant should have applied to the Court which passed the 
decree for instalments. In support of this contention he relies on Bilimoria v. Central 
‘Bank of India, [1943] A.LR. Nag. 340, where it is held that the word “court” used in s. 11 (of 
the Central Provinces Money-lenders Act) as amended in 1937 has a restricted meaning. 
It refers to the Court which passed the decree and not to the Court to which the decree is 
transferred for execution. The execution Court has no power to grant instalments under 
s. 11 of the Act. Now s. 11 of the said Act is almost in the same terms as s. 24 of the 
Bombay Money-lenders Act. The word ‘court’ in s. 24 must hence be construed as mean- 
ing the Court which passed the decree. This application in this Court is hence not tenable.” 


The defendant appealed to the High Court. 


C. G. Shastri, for the appellant. 
D. V. Patel, for the respondents. 


BAVDEKAR J. This is an appeal arising from an application for execution 
in which execution is going on before a Court to which it has been transferred. 
The judgment debtor made an application in that Court for instalments under 
s. 24 of the Bombay Money-lenders Act. That Court held that it had no power 
to grant the instalments, inasmuch as the: powers under s. 24 of the Bombay 
Money-lenders Act could only be used by the Court which passed the decree. 
Hence this appeal. 


Now, s. 24 of the Money-lenders Act runs as follows: 

“Notwithstanding anything contained in the Code of Civil Procedure, 1908, the Court 
may, at any time, on application of a judgment-debtor, after notice to the decree-holder, 
direct that the amount of any decree passed against him, whether before or after the date 
on which this Act comes into force, in respect of a loan, shall be paid in such number of 
instalments and subject to such conditions, and payable on such dates, as, having regard to 
the circumstances of the judgment-debtor and the amount of the decree, it considers fit.” 


The marginal note of the section is, ‘‘Power of Court to direct payment of 
decretal amount by instalments.’’ The Act seems to be modelled upon the 
Central Provinces Money-lenders Act, s. 11 of which is as follows :— 

“Power to direct payment of decretal amount by instalments. The Court may, at any 
time, on the application of a judgment-debtor, after notice to the decree-holder, direct 
that the amount of any decree passed against him, whether before or after this Act comes 


*Decided, December 5, 1955. First Appeal Surat, in Application No. 135 of 1958. ° 
No. 231 of 1954, from the decision of M. J. 1 [1943] A. I. R. Nag. 340, F.B. : 
Ahmedi, Joint Civil Judge, Senior Division, 
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into force, in respect of a loan shall be paid in such number of instalments and subject to 
such conditions on the dates fixed by it as, having regard to the circumstances of the judg- 
ment-debtor and the amount of the decree, it considers fit.” 


That Act appears to have defined the words ‘‘the Court’’, but the Bombay 
Act does not define them. The meaning of the words ‘‘the Court’’ is conse- 
quently left to be gathered from its dictionary meaning as modified by anything 
which there may be in the context. The previous sections, namely, ss. 21 to 23 
apply to the Court which has passed the decree though s, 21 alone uses the 
words ‘‘a Court’’, and it is contended on behalf of the respondents-creditors who 
rely upon the definite article that the words must be taken to refer to the 
Court which is referred to in s. 21 and which is impliedly intended even by 
ss, 22 and 23. It is contended secondly that the effect of grant of instalments 
is to vary the decree. Ordinarily the executing Court has got no power to 
vary the decree which has been passed by the trial Court, and it will have to 
execute the decree as it is. It is true that the executing Court has got all the 
powers of the Court which passed the decree, under s. 42 of the Code of Civil 
Procedure, but that is, when ‘‘executing it’’, and if the power under s. 24 of 
the Money-lenders Act cannot be said to be power of executing the decree, 
then the executing Court will ordinarily not have the power under s. 24. It 
is said, in the third instance, that if the intention was to clothe both the Courts 
which passed a decree and the Court to which a decree is transferred for exe- 
cution with the power under s. 24, the Legislature would have not left the matter 
to be argued and would have provided that both the Courts would have the 
power under s. 24, Finally it is contended that the words in s. 24 ‘‘notwith- 
standing anything contained in the Code of Civil Procedure, 1908’’, and the 
words ‘‘after notice to the decree-holder’’ suggest that the application which 
has got to be made is an application to the Court which passed the decree, and 
not to the executing Court. 

Now, it is quite true that if we look at ss. 21, 23 and 24, the argument that 
the words ‘‘the Court’’ in s. 24 have got reference to the Court which is referred 
to in s. 21 and which is implied in s. 22, is plausible enough. The definite article 
is usually intended to refer to a noun which has already been used before, 
and the words ‘‘the Court’’ would ordinarily speaking, therefore, in the absence 
of a definition, be regarded as referring to the Court which has already been 
referred to. But these words find place also in other Bombay enactments. They 
find a place in one enactment, at any rate, in a place where it has got no 
reference to a Court which had already been referred to and which also specifi- 
cally means or at any rate includes the Court to which a decree is transferred 
for execution. That enactment is s. 20 of the Dekkhan Agriculturists’ Relief 
Act, where the words are: 

“The Court may at any time direct that the amount of any decree passed, whether 
before or after this Act comes into force, against an agriculturist, or the portion of the 
same which it directs under s. 19 to be paid, shall be paid by instalments with or without 
interest.” 


Sometimes consequently the Legislature does use the words not to indicate the 
Court which has already been referred to, but to mean that Court which is 
Indicated by the words of the section in which the words are used. It must be 
conceded, however, that the words which are used in s. 24, namely, ‘‘the 
Court’’, when taken with the fact that the Court which is referred to in the 
immediately preceding sections is the Court which passed the decree are in 
favour of the contention which has been advanced on behalf of the decree-holder. 
Secondly, there can be no doubt whatever that whether*the Court to which the 
decree is transferred for execution has got the powers under s. 24 or not, the 
Court which passed the decree has got powers under those sections. That is 
indicated by the words ‘‘after notice to the decree-holder’’ and also 
by the words ‘‘notwithstanding anything contained in the Code of 
Civil Procedure, 1908’’. In an application for execution the decree-holder 
would be before the Court. If in execution, the Judgment-debtor makes an appli- 
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cation for instalments under s. 24 of the Money-lenders Act, there would be no 
necessity of giving a notice to the decree-holder, because the decree-holder would 
be before the Court, and he would have notice of any application which is made 
by the judgment-debtor in the application for execution. Similarly, the words 
‘notwithstanding anything contained in the Code of Civil Procedure, 1908” are 
obviously intended to resolve the conflict which arises between s. 24 and the pro- 
visions of O. XX, r. 11, and probably also O. XX, r. 3 of the Code of Civil 
Procedure. The former rule gives the power to the Court which passes a decree 
to grant instalments, but only at the time of the passing of the decree. The 
latter rule prevents a Judgment which is once signed from being altered or added 
to, save as provided by s. 152 or on review. The view has been taken that 
this section prevents the alteration of even a decree, but in any case it is 
obvious that the words ‘‘notwithstanding anything contained in the Code of 
Civil Procedure, 1908’’ have been put in in order to avoid the conflict which 
would otherwise arise between O. XX, r. 11, and s. 24 of the Bombay Money- 
lenders Acte They may in addition have been put in in order to remove the 
conflict between s. 24 of the Bombay Money-lenders Act and O. XX, r. 3. It 
is not, however, easy to understand what conflict these words have been in- 
tended to remove, in case what was contemplated was that the application which 
was to be made was only an application to the executing» Court. It is true 
that an executing Court cannot vary the decree which it is executing, but that 
is not because the Code of Civil Procedure expressly so provides but because 
the only powers which the executing Court has are the powers which the Court 
which passed the decree has in executing it, and even the Court which passed 
the decree has no powers to vary it whether in execution or otherwise. It can 
do so only under s. 152 or on review. A non-ohstante clause is intended to 
remove the conflict which may arise between two express enactments. There 
is no conflict when one enactment confers a power which the other does not. 
_ It is obvious, therefore, that s. 24 in any case empowers the Court which passed 
the decree to grant instalments. 

The only question which remains is whether the words include also the Court 
to which execution is transferred. Now, the principal argument of Mr. Shastry, 
who appears on behalf of the judgment-debtor, is that the words ‘‘the Court”? 
are very wide. In their ordinary sense they would include not only the Court 
which passed a decree, but also the Court to which the decree is transferred 
for execution, because both are Courts. Consequently in case it is contended 
that the words only include the Court which passed the decree, then there 
must be something in the language of the section itself which restricts their 
meaning. Now, that is obviously correct. But one thing which restricts the 
meaning of the word ‘Court’ is, as I have already mentioned, the definite article 
which indicates that what is contemplated is the Court which is referred to 
already, and the Court which has been referred to already is undoubtedly the 
Court which passed the decree. In the second instance, as was pointed out 
by their Lordships of the Nagpur High Court in Bilimoria v. Central Bank 
of India,’ ordinarily speaking an executing Court has not got power to alter 
or amend a decree, and if the Legislature intended to confer this power upon 
that Court, one would expect it to use unmistakable language. That is especially 
so when by the same section it is intended to clothe the Court which passed 
the decree with the power to grant instalments. It seems obvious to me that 
in case it was contemplated that both the Courts should have the power, the 
Legislature would not have been content to use an expression like ‘‘the Court” 
which, considering the? context in which the words have been used, that is, 
they have been used in a section succeeding to sections in which only the trial 
Court has been referred to, are to say the least, ambiguous and clearer words 
would have been used to indicate that the Court to which the decree is trans- 
ferred for execution also has got power to grant instalments. 

It has got to be remembered, further, that it is not as if the Legislature bas 
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not got before it other enactments in which similar powers have been conferred. 
The Legislature had before it s. 20 of the Dekkhan Agriculturists’ Relief Act, 
and though it is not an Act which was passed by that Legislature itself, it had 
got application to the Bombay State and it principally had application to that 
State. When s. 20 of that Act conferred power upon the executing Court to 
grant instalments, the words ‘‘the Court’’ indeed were used; but the marginal 
note made it perfectly clear that this power can be used in execution. Having 
this enactment before it, in my view, if the Legislature had intended that the 
power to grant instalments should be possessed by the executing Court, it 
would not have rested with using the expression ‘‘the Court.” 

It is true that the executing Court has all the powers of the Court which 
passed the decree in executing it, but while s. 24 of the Bombay Money-lenders 
Act empowers the Court to grant instalments after it has passed a decree, it is 
unlike s. 20 of the Dekkhan Agriculturists’ Relief Act in that it does not 
empower it to do so in execution. Instalments may be granted by a Court even 
When passing a decree and the power to grant instalments is not, necessarily 
a power of execution. Section 42 of the Code of Civil Procedure does not, there- 
fore, empower the Court to which a decree is transferred for execution to exercise 
the powers under s. 24 of the Bombay Money-lenders Act. The learned Judge 
before whom executjon was going on was, therefore, quite right in holding that 
he had no power to grant instalments. 

The appeal is, therefore, dismissed with costs. 

Appeal dismissed. 


Before Mr. Justice Bavdekar. 


GANAPATI NANA MOKASHI v. ANUBAI ABASAHEB MOKASHT.* 


Civil Procedure Code (Act V of 1908), Sec. 145—Transfer of Proprety Act (IV of 1882), 
Sec. 68—Surety under bond in favour of Court giving charge on his immoveable pro- 
perty and agreeing to be bound personally for decretal debt—Decree-holder applying 
under s. 145 of Code for attachment and sale of surety’s moveables—Applicability of 
s. 68, Transfer of Property Act. 


The surety under a bond executed by him in favour of the Court, gave a charge on 
his immoveable property and also agreed to be liable personally for the decretal 
amount. The decree-holder sought to enforce the liability of the surety under the bond 
by an application under s. 145 of the Civil Procedure Code, 1908. The surety objected 
that inasmuch as he had given a charge on his immoveable property, unless the charged 
property was exhausted the decree-holder had no right to proceed personally against 
him by attachment and sale of his moveables:— 

Held, that s. 68 of the Transfer of Property Act, 1882, or the principles underlying 
it had no application, because it could not be said that the surety in giving the bond 
effected a mortgage upon his property, and that, therefore, the decree~holder could 
not be compelled either to proceed against the property which had been charged, or 
to give up the security. ¢ ‘ 

Gurappa Gurushiddappa v. Amarang}i Vanichand, referred to. 


One Anubai (respondent No. 1) obtained a decree for Rs. 3,300 against 
one Hari and another in June 1944. Hari appealed to the High Court and 
during the pendency of the appeal he obtained a stay order for not execnting 
the decree by respondent No. 1 on condition of furnishing security to the extent 
of Rs. 6,000. Ganapati (appellant) and another passed a security bond on 
February 7, 1945, and each of them agreed to be liable for Rs. 3,000 in case 
the decision of the High Court went against Hari and he failed to pay the 
amount due to respondent No. 1. On September 29, 1948, the High Court 
by its decision reduced the decree of the trial Court to a sum of Bs. 990. 

*Decided, December 13/14, 1955. First Belgaum, in Darkhast No. 253 of 1944. 


Appeal No. 782 of 1954, from the decision of 1 (1940) 43 Bom. L. R. 26, F.B. 
S. D. Patil, Joint Civil Judge, Senior Division, 
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Respondent No..1 then sought tò proceed personally against the appellant. 
The appellant contested the application for execution contending inter alia 
that as he had given a charge upon certain specific properties of his, respondent 
No. 1 was not entitled to proceed against him personally unless, in the first 
instance, he attempted to realise the amount due by sale of the charged pro- 
perties. This contention was rejected by the trial Judge. 


The appellant appealed to the High Court. 


G. G. Kulkarni, for the appellant. 
K. G. Datar, for respondent No. 1. 


" BAvDEKAR J. [His Lordship, after dealing with points not material to this 
report, proceeded:] Then we come to the third point. Here the contention 
of the appellant was that inasmuch as he had given a charge on his immoveable 
property, unless the charged property was exhausted the decree-holder had no 
right to proceed against him personally by attachment and sale of his move- 
ables. Now it is common ground that in this case there is not only a charge 
upon the property of the appellant; he is also personally liable under the bond. 
But there is no decree in favour of the respondent for bringing the charged 
property to sale. The respondent is really seeking to enforce the liability of 
the appellant under the bond which he has given by an application under s. 145 
of the Code of Civil Procedure. It has application to cases in which the decree- 
holder is attempting to enforce the personal lability of the surety. The sec- 
tion provides how that liability is to be enforced. It says :— 


“_,.the decree or order may be executed against him, to the extent to which he 
has rendered himself personally liable, in the manner herein provided for the execution of 
decrees, and such person shall, for the purposes of appeal, be deemed a party within the 

meaning of section 47:” 


When therefore the liability is being enforced under that section, it is to be 
enforced in the manner laid down by that section, that is, that the decree or 
order is to be executed as against the surety as if he was himself a party to the 
decree. In the second instance in whichever way the decree-holder chooses to 
enforce the liability there is a limitation. The decree could be executed in 
any of the manners provided for the execution of the decrees but only to the 
extent of the personal liability of the surety. Now, the bond in this case 
is in favour of the Court. The result is that there is no mortgage. As their 
Lordships of the Privy Council pointed out in Raghubar Singh v. Jai Indra 
Bahadur Singh’ in order that there should be a mortgage there must be a 
mortgagor and mortgagee, and consequently it must be found whether there 
is any person to whom the security is given. Where the bond is in favour of 
the Court inasmuch as the Court is not a juridical person, there is no mortgage. 
If the bond had been in favour of a named officer of the Court, in that case 
there would undoubtedly be a mortgage. The principle underlying g. 68 of 
the Transfer of Property Act might have application not because there is 
before the Court a suit but becanse that section shows that where there is 
a mortgage there is so to speak a restriction upon the Liability of the surety. 
It is true that s. 68 gives a discretion to the Court, but even then ordinarily 
the Court will exercise the discretion in favour of the mortgagor. If a suit 
is filed by the mortgagee against the mortgagor in order to enforce his personal 
liability under the bond, the Court would require him either to give up the 
security or in the alternative say that it would stay the suit until in 
the first instance the mortgagee has enforced his security. It may be possible 
therefore to say that the personal liability of the person who has executed a 
mortgage is limited to this extent that he can say that the mortgagee can proceed 
against him personally only after he has first exhausted his remedy against the 
property mortgaged unless he is prepared to give up the security. But where 
there is no mortgage in law, it cannot be said that the liability of the persen 


1 (1919) L, R. 46 I. A. 228, s, 0. 22, Bom. L. R. 521. 
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who has given the bond is so limited. It may be of course that when giving a 
bond the surety may limit his liability. The bond’ may expressly provide that 
the decree-holder would be entitled: to proceed against. the surety personally only 
- after he has first exhausted his remedies against the charged properties, but the 
bond does not do that in the present case, and s. 68 of the Transfer of Property: 
Act cr even the principle underlying it has no application because it cannot be 
said that the surety has in giving the bond effected a mortgage upon his 
properties. ' 
It is said that even so the principle underlying s. 68 of the Transfer of 
Property Act should be applied on equitable grounds. Now, the diffculty in 
applying this principle is that when there is an application received by the 
Court under s. 145 the enforcement ‘of the bond has to be effected in the 
manner laid down by the section itself. The manner in which the section says 
that the liability of the surety is to be enforced is by allowing the decree-holder 
to execute the decree as against the surety in any manner provided by the 
Code of Civil Procedure. In this case the application which has*been made 
by the decree-holder is for attachment and sale of the moveable property belong- 
ing to the surety. That is undoubtedly a manner for which provision is to be 
found in the Code, the only limitation upon this being that the decree can be 
executed against tle surety only to the extent that he has rendered himself 
personally liable. It is impossible to apply the equitable principle when the 
liability of the surety under the bond cannot be said to be limited in any 
manner. The question to be answered when the Court is asked to apply the 
equitable principle is whether there is any limitation upon the unequivocal 
personal liability taken by the surety by his bond. When the bond does not 
amount to a mortgage, it is not possible to say that the personal liability is 
limited. The full bench case of Gurappa Gurushiddappa v. Amarangji Vani- 
chand? is against the existence of any such general principle which can be 
applied when the bond does not create a mortgage. Inasmuch as the only 
question which has to be determined is to what extent the surety has made him- 
` self personally lable if it cannot be said that there is any limitation upon the 
‘liability undertaken by the surety, the decree-holder cannot be compelled either 
to proceed against the property which has been charged, or to give up the security. 


[The rest of the Judgment is not material to the report.] 
The appeal will, therefore, be dismissed with costs. 


Appeal dismissed. 


Before Mr. Justice Bavdekar. 


KRISHNAJI ANANT JOSHI v. BHALCHANDRA ANANT 
PATWARDHAN.* 


Stamp Act (II of 1899), Sch. I, Art. 1—Endorsement on decree signed by judgment-debtor 
stating certain amount paid towards decree—Decree-holder relying on endorsement 
to save bar of limitation in execution of decree—Endorsement not stamped—Whether 
such acknowledgment admissible in evidence. 


What has got to be determined when the question is whether a document which is 
or purports to be an acknowledgment requires to be stamped is whether the acknow- 
ledgment was made for the purpose of supplying evidence of the debt. If the answer 
to this question is in the affirmative, then it does not make any difference whether 
there may be another purpose also for which the endorsem®nt might have been made. 
Whether there was or there was not an intention to supply the decree-holder with 
an acknowledgment for the purpose of saving limitation, it is necessary that the docu- 
ment should be stamped if there was also an intention to supply evidence of the debt. 


2 (1940) 48 Bom. L. R. 26, F.B. Civil Appeal No. 499 of 1951, confirming the 

*Dacided. December 22, 1955. Second Ap- decree passed bv V. V. Rajwade, Joint Civil 
peal No. 246 of 1954, from the desision of Judge, Junior Division, Thana, in Regular’ 
A. A. Shejkh, Assistant Judge, Thana, in Dharkhast No. 156 of 1947. 


+ 
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On ‘the othe hand, it is only. when there was no intention to supply evidence of debt 
(that the document is not required to be stamped. 

The. decree-holder in ‘an application for execution of the decree, in order to save 

- the bar of limitation, trelied upon an endorserf#ent on the decree signed by the judg- 

ment-debtor which stated that Rs. 5 had been paid towards the decree. At the time 

the endorsement was taken from the judgment-debtor limitation was about to expire. 

= This endorsement was not stamped and an objection as to its admissibility into evi- 

dence was taken:— 

, Held, that the acknowledgment, in the circumstances of the case, was obtained by 
the decree-holder and given by the judgment-debtor not to supply evidence of the 
debt but to save limitation, and it was, therefore, not required to be stamped and was 
admissible in evidence. 

Mulji Lala +. Lingu Makaji, Fatechand Harchand v. Kisan? and Pachkodi v. 
Krishnaji,® referred to. ) 

..On April 9, 1935, a decree for Rs. 4,000 was passed under which the amount 

was payable in two instalments and the first instalment of Rs. 2,000 was to fall 

due on March 1, 1936, and the second instalment for. the remaining sum was 
to be given on March 1, 1937. In case of default of one instalment, the whole 
decretal sum was to become payable immediately. The decretal sum was made 

‘a charge on three survey numbers. The judgment-debtors failed to make pay- 

ment of the first instalment, but on January 19, 1939, they paid Rs. 5 towards 

interest and signed the endorsement on the back of the decree. On August 9, 

1941, the judgment-debtors paid Rs. 5 towards the satisfaction of the decretal 

debt and signed the endorsement on the back of the decree. The decree-holder 

filed a darkhast to execute the decree on July 24, 1944, and this darkhast was 
disposed of on October 6, 1944. The present darkhast was filed on September 

22,1947. The trial Judge ordered the darkhast to proceed. On appeal the order 

of the lower Court was confirmed and the appeal was dismissed. 

The judgment-debtors appealed to the High Court. 


S. R. Parulekar, with G. A. Desai, for the appellants. 
V. B. Rege, for the respondent. 


BAVDEKAR J. This is a second appeal arising from execution of a decree upon 
an award passed on April 9, 1935, and the question which falls for determina- 
tion is whether the application for execution from which it arises was in time. 

The decree was a decree for money, but three survey Nos. had been charged 
for the decretal amount. In order to save limitation, the decree-holders relied 
upon two endorsements signed by the judgment-debtors. The first endorsement 
was with regard to payment of Rs. 5 on January 19, 1939, and the second 
endorsement was similarly for the payment of Rs. 5 on August 9, 1941. It 
is not in dispute that the first endorsement amounted to an acknowledgment of 
liability and saved limitation. That endorsement also bears the proper stamp. 
The second endorsement does not however bear one. An objection to its 
admissibility into evidence on the ground that it is not stamped does not appear 
to have been taken in the trial Court, nor was it taken in the first appellate 
Court either. But it is contended on behalf of the appellants judgment-debtors 
that that objection was not taken at the time when the endorsements were 
proved im the lower Court, because the decree holders never tendered either 
endorsement in evidence, and consequently it was not necessary for the ap- 
pellants to take an objection about the admissibility of the second endorsement 
on the ground of absence of proper stamp. 

[His Lordship after dealing with a point not material to this report, proceed- 
ed:] In that case the®question which arises is whether the second acknow- 
ledgment had to be stamped. Now, it would be required to be stamped if it 
fell within art. 1 of the Stamp Act. The acknowledgment is to the effect that 
Rs. 5 were paid towards the decree. There is consequently an acknowledgment 
of liability which would save limitation if it is admitted into evidence. Now, 

I He I. L. R. 21 Bom. 201, F.B. 3 [1946] Nag. 796. : 

2 (1893) I.L. R. 18 Bom. 614. 

L.R—40. 
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whether the acknowledgment requires to be stamped or not depends upon whe- 
ther it falls within art. 1 of the Stamp Act. It is not every acknowledgment 
of a debt exceeding Rs. 20 which is required to be stamped. It is only an 
acknowledgment signed by the dé¢Btors in order to supply evidence of the debt 
which is required to be stamped. ‘The question then is whether in this 
case the acknowledgment was signed by the debtors in order to supply evidence 
of the debt. 

Now, the debt in this case was the decretal debt. It was really speaking 
evidenced by the decree. The Judgment-debtor cannot plead any payment un- 
less he certifies it within ‘the prescribed time. There was no difficulty conse- 
quently in the way of proving the debt. On the other hand, at the time when 
the endorsement was taken from the judgment-debtors limitation was about 
to expire. It is quite clear therefore that the decree-holder obtained the en- 
dorsement from the judgment-debtors in order to save limitation. This infer- 
ence is further supported by the fact that the endorsement does not state what 
the debt is. It is obvious that in order to find out what the amount due at 
the date of the acknowledgment was the decree-holders could ndt rely upon 
the endorsement alone because all that it said was that Rs. 5 had been paid 
. towards the amount due upon the decree which did not throw any light upon 
the question as to what debt due from the judgment-debtors to the decree holders 
at the time of acknowledgment was. The decree-holders would not consequently 
want to take such an endorsement from the judgment-debtors if he wanted 
an acknowledgment for proving the debt. He obviously took the endorsement 
consequently not for the purpose of obtaining from the judgement-debtors any 
evidence of the debt, but for the purpose of obtaining from them an acknow- 
ledgment of liability to save limitation. 

It is said, however, that what we have got to find out in such a case is not the 
purpose for which the decree-holder obtained the endorsement, but the purpose 
for which the judgment-debtors signed it. Even if we look it from that point 
of view it is obvious that in this case the decree-holders must have asked for 
an endorsement from the judgment-debtors in order that they should have an 
acknowledgment of the debt from them for saving limitation. The judgment- 
debtors would also understand that by the endorsement which they were making 
they were allowing the decree-holders to have in their hands an instrument by 
which limitation would be saved. It could not possibly be that the judgment- 
debtors thought that they were supplying. the decree-holders evidence of the 
debt when they endorsed the decree with a statement that Rs. 5 had been 
paid towards the decree. It does not seem to make any difference at any rate so 
far as the present case is concerned if what we have got to look at is the purpose 
for which the debtors made ‘the acknowledgment. 

- In that case it seems to'me that the acknowledgment was not required to be 
stamped. I have already mentioned that what has got to be determined when 
the question is whether a document which is or purports to be an acknowledg- 
ment requires to be stamped is whether the acknowledgment was made for the 
purpose of supplying evidence of the debt. If the answer to this question is in 
the affirmative, then it does not make any difference whether there may be 
another purpose also for which the endorsement might have been made. It is 
quite conceivable for example that an acknowledgment may be made for two 
purposes in view, one, to supply evidence of the debt, and the other to save 
limitation. One cannot consequently say that an acknowledgment does not 
require to be stamped because one of the objects with which it was signed was 
to gave limitation. Whether there was or there was not an intention to supply 
the decree-holder with an acknowledgment for the purpose of saving limitation, 
it is necessary that the document should be stamped if there was also an inten- 
tion to supply evidence of the debt. On the other hand, it is only when one 
can say that there was no intention to supply evidence of the debt that the 
-document is not required to be stamped. 

: Tt ig true, that when it has got to be determined whether acknowledgment was 
signed by the debtor for the purpose of supplying evidence the question which 
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would arise is as to why if the intention in making the endorsement was not 
to supply evidence of debt the acknowledgment was ever made at all. If the 
evidence shows that there was another purpose, namely, that of saving limi- 
tation, then the Court would understand that the acknowledgment might have 
been made without any intention to supply evidence of the debt. But that 
does not alter the fact that a document may be made with a view to saving 
limitation also and yet it may become necessary that it should bear a stamp, 
because it was also made with an intention to supply evidence of the debt. 

Now, in this case as I have already said there was sufficient evidence of the 
debt. On the other hand execution was being barred by time unless an acknow- 
ledgment was obtained. In these circumstances it is obvious that the intention 
of both the decree-holder and the judgment-debtor when this acknowledgment: 
was obtained by the decree-holder and was given by the judgment-debtor was 
not to supply evidence of the debt but to save limitation. 

It is contended, however, on behalf of the appellants judgment-debtors that 
even where an acknowledgment is made with the intention of saving limitation, 
the document, requires to be stamped, because what is implied in the statement 
that the document was obtained for the purpose of saving limitation is that 
the document was obtained for the purpose of providing evidence of the debt 
for the purpose of saving limitation. But it seems to me that this is based upon 
a fallacy. What saves limitation is not proof of the existence of the debt. A 
decree-holder may prove that a debt exists, while at the same time if he has 
no acknowledgment of the debt from the judgment-debtors, limitation will not 
be saved. As a matter of: fact, the limitation will not be saved even if he has 
got an acknowledgment from the judgment-debtors about the existence of the 
debt, if that acknowledgment is not in writing. Consequently what saves limi- 
tation is not the proof of the existence of the debt but is an acknowledgment 
in writing from the Judgment-debtors that there is liability. It is not correct 
to say, therefore, that even if it could be said from the evidence that the only 
intention in making the document was to save limitation, it must be taken 
that the acknowledgment requires to be stamped because the intention was to 
supply evidence of the existence of the debt for the purpose of saving limitation. 

As a matter of fact, it seems to me that this was impliedly decided by a full 
bench of this Court in Mulji Lala v. Lingu.Makajt.1 That case indeed over- 
ruled the earlier case of this Court in Fatechand Harchand v. Kisan.2 In the 
latter case the question was with regard to an acknowledgment requiring to 
be stamped under the provisions of art. 1 of the Stamp Act. The Subordinate 
Judge came to the conclusion that the acknowledgment was not intended to 
supply the evidence of the debt but was intended to save limitation. It seems 
that the High Court was not inclined to agree with this view, because they held 
that even if the document was required to be stamped, it could be used for the 
collateral purpose of showing an acknqwledgment of an existing liability in 
respect of the goods sold. The full bench disagreed with this view, but all the 
same they said that the earlier case could be justified upon the footing that if 
‘the High Court took the same view as the Subordinate Judge did, then in that 
case the decision of the High Court was in accordance with the provisions of 
the Stamp Act. What was obviously meant thereby was that if the High Court 
also took the view which the Subordinate Judge took that the document was 
not intended to supply evidence of the debt, but was intended to save limitation, 
then it was not required to be stamped and consequently it was admissible in 
evidence and would save limitation. 

That as a matter of fagt was also the view which has subsequently been taken 
by the Nagpur High Court in Pachkodi v. Krishnaji.3 

The acknowledgment was not consequently required to be stamped and was 
admissible in evidence. 

The appeal must be dismissed with costs. 


l te I.L. R. 21 Bom. 201, F.B. 3 [1946] Nag. 796. 
2 (1898)I.L.R. 18 Bom, 614. 


Appeal dismissed. 
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CRIMINAL APPELLATE. 


Before the Hon'ble Mr. M. C. Chagla, Chief Justice, and Mr. Justice Dixit. 


ARUNACHALAM SWAMI v. THE STATE OF BOMBAY.* 

Criminal Procedure Code (Act V of 1898), Secs. 207A, 540, 215, 213, 561A, 162(1)—Indian: 
Penal Code (Act XLV of 1860), Secs. 302, 34—Proceedings inatituted against accused 
on police report—Accused applying to Magistrate holding inquiry for permission to 
lead defence evidence to disprove allegations made by prosecution—Maintainability of 
application—Limitation upon power of High Court provided in s. 215, Cr.P.C. whether | 
applies to order of commitment made under s. 207A, Cr. P. C—Whether s. 207A con- 
stitutes an exception to s. 162(1), Cr.P.C—General principles applying to orders of ' 
commitment. 

In an inquiry held by a Magistrate under s. 207A of the Criminal Procedure Code, 
1898, if the accused makes an application to call a particular witness, and if that 
witness is a material witness and his evidence would help the Magistrate to come 
to a just decision, then under s. 540 of the Code not only the Magistrate will have 
the discretion to call him, but it will be his duty to summon that witness and examine 
him. 

The accused, on a police report, were put up before a Magistrate for an offence 
under s. 302 read with s. 34 of the Indian Penal Code, 1860. During the course of the 
inquiry proceedings the accused applied to the Magistrate that they should be per- 
mitted to lead evidence to disprove the allegations made against them by the prose- 
cution. This application was rejected by the Magistrate on the ground that there 
was no provision in law [ie. s. 207A(4), Criminal Procedure Code] fdr allowing 
defence evidence:— 

Held, that the Magistrate was wrong in rejecting the application of the accused on 
the ground that there was no provision in law for a defence witness, 

that he should have considered the nature of the evidence and should have exercised 
his discretion under s. 540 of the Criminal Procedure Code, and, 

that if he had come to the conclusion that any of the witnesses was essential to the 
just decision of the case, then it was his duty to summon such witness. 

The limitation upon the power of the High Court provided in s. 215 of the Criminal 
Procedure Code, 1898, only applies to orders of commitment made under s. 213 of the 
Code and not to an order of commitment made under s. 207A of the Code. There- 
fore, the ordinary power of the High Court to revise any order passed by a criminal 
Court subordinate to it or the power of the High Court under s. 561A of the Code 
remain unaffected as far as the orders of commitment made under s. 207A of the 
Code are concerned. : 

Section 207A(6) of the Criminal Procedure Code, 1898, constitutes an exception to 
s. 162(1) of the Code. 

The general principles applying to orders of commitment are that the Magistrate 
is not supposed to weigh the evidence led before him and to decide whether the ac- 
cused is innocent or guilty. It is not even his duty to consider whether a conviction is, 
probable. All that he has to consider is whether on the evidence led a conviction is 
possible; whether reasonable persons like thè persons who constitute the jury are 
likely to take the view on the evidence led that the accused was guilty i.e. whether 
there is sufficient evidence to go to the jury. If there is sufficient evidence to go to 
the jury, then whether that evidence should be believed or not is a matter for the 
jury and not for the Magistrate. ` 

ARUNACHALAM and three others (accused) were put up on a police report before 
the Presidency Magistrate, 9th Court, Bandra, Bombay, for an offence under 
s. 302 read with s. 34 of the Indian Penal Code, 1860. During the course of the 
proceedings the accused applied to lead evidence to disprove the allegations 
made against them by the prosecution, but the application was rejected by the 
Magistrate on the ground that there was no provision in law for defence 

+ *Decided, June 26, 1956. Special Criminal trate, 9th Court, Bandra, Bombay, in Case 
Application No. 690 of 1966, from the orders No. 2336/P of 1956. s 
passed by A. S. Navalkar, Presidency 
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evidence. The Magistrate after following the procedure laid down in s. 207A 
of the Criminal Procedure Code, 1898, passed an order of commitment which 
was to the following effect :— 

“Evidence of Pachiamal is that on 7-2-56 at about 4 p.m. she was standing in front 
ef her room. All the four accused persons came there and asked for Dorraj the deceased. 
They were all armed with weapons. 

Accused Nos. 1 and 2 had choppers. Accused No. 3 had an iron bar and accused 
No. 4 had a sword with him. 

She told the accused that Dorraj was not at home and they all searched for him. 

Dorraj was in the room of Peermal. Accused No. 3 tried to remove the tin plates 
of Peermal’s room and after removing the tin plates threw stones. Dorraj came out of 
the room and started running and all the accused chased him with the weapons in their 
hands. 

Dorraj’s dead body was found lying at a distance of about 100 yards from the chawl 
of Pachiamal. 

Witness Raghunath Madswami and Ganesh Armugam have not implicated the accu- 
sed in their evidence but they have identified the accused persons at the parades held 
on 18-2-56 and 15-2-56. Accused No. 1 was identified as the person who assaulted 
the deceased with chopper. Accused No. 2 was identified as the person who was stand- 
ing with the chopper near the tin shed. Accused No. 3 was identified as the person 
who was seen removing the iron sheet from the tin shed. À 

Pachiamal identified accused Nos. 1 and 3 as the persons who assaulted the deceased 
with the chopper and iron bar and also accused No. 2 as the person who assaulted the 
deceased with the chopper. 

All the witness identified accused No. 4 as the person who had the sword (gupti) 
in his hand and was seen standing near the entrance of the tin shed. He had injuries 
on his person. 

Accused Nos. 1 and 2 were arrested on 9-2-56. Shirt of accused No. 1 and the 
shirt of accused No. 2 and the’ underwear he was wearing had blood stains. 

Accused No. 2 made a statement and took the police to an open place behind 
Kantariya Manzil, Dharavi and dug out a sword and a chopper from a heap of refuge 
which the police took along. Both were blood stained. 

Clothes of accused Nos. 1 and 2 and the weapons were sent to the Chemical Ana- 
lyser for his report. The report shows that they all bear stains of human blood. 

Accused No. 3 was arrested on 11-2-56 and accused No. 4 on 7-2-56, near the 
place the deceased was lying dead. 

Taking into consideration all the above facts I am of opinion that a prima facie 
case is made out against all the accused under s. 302 read with s. 34, Indian Penal Code 
and I accordingly commit all the accused to the Court of Session, Greater Bombay, to 
stand their trial on the aforesaid charge. 

Accused No. 1 to be taken into custody.” 


The accused applied to the High Court inter alta under art. 227 of the Con- 
stitution of India for a declaration that s. 207A of the Criminal Procedure Code 
was ultra vires art. 14 of the Constitution and for quashing the order of com- 
mitment. 


` The petition was heard. 


S. 8. Kavlekar, with P. K. Nair, for the applicants. 
H. M. Choksi, Government Pleader, for the respondents. 


Cuacua C. J. The four petitioners before us were put up before the Pre- 
sidency Magistrate, 9th Gourt, under s. 302 read with s. 34 of the Indian Penal 
Code. The learned Presidency Magistrate after following the procedure laid 
down in s. 207A of the Criminal Procedure Code came to the conclusion that 
the accused should be committed for trial and thereupon he passed an order of 
commitment. Before the order was passed the accused applied to the learned 
Magistrate that they should be permitted to lead evidence to disprove the alle- 
gations pade against them by the prosecution. This application was rejected 
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by the learned Magistrate on the ground that there was no provision in law for 
defence evidence. The petitioners have now come before us under art. 227 
praying that we should quash the order of commitment on the ground that the 
new procedure followed by the learned Magistrate under s. 207A was contrary 
to the Constitution inasmuch as it offended against art. 14 and also on the 
ground that on merits the commitment order was bad. 

Now, the Constitutional aspect of this petition raises a rather interesting 
question. The amendment of the Criminal Procedure Code which was .effect- 
ed recently by Act XXVI of 1955 has made a rather radical change in the 
procedure to be followed in inquiries into cases triable by the Court of Session, 
and broadly speaking the amendment is this. Whereas under the old Code the 
same procedure had to be followed in these inquiries, whether the accused was 
put up on a private complaint or as a result of a police report, the amendment 
makes a distinction in the procedure to be followed in these inquiries according 
as to whether the accused is put up on a private complaint or as a result of a 
police report. As we shall presently point out, whereas the progedure to be 
adopted in proceedings instituted on a police report is intended for the purpose 
of bringing about an expeditious end to the inquiry so that the accused should 
be able to stand his trial in the Court of Session as soon as possible in case he 
is committed, in the case of procedure to be followed in inquiries where the 
accused is put up as a result of a private complaint the procedure is much more 
elaborate, and what is urged before us is that there is a discrimination as bet- 
ween one accused and another although they may be charged with the same 
offence, and in the procedure that has got to be followed in the case of an accused 
where proceedings are instituted against him on a police report he is deprived 
of important rights which are vouchsafed to the accused in the other case, and 
what is urged is that the most important right that the accused is deprived of 
in cases falling under s. 207A where the procedure has to be followed in pro- 
ceedings instituted on a police report are that he is prevented from calling 
evidence in his defence, and the other right which is suggested he is deprived 
of is a right to go to the High Court under s. 215 in order to have the order of 
commitment quashed. 

Now, sub-s. (4) of the new s. 207A provides: 

“The Magistrate shall then proceed to take the evidence of such persons, if any, 

as may be produced by the prosecution as witnesses to the actual commission of the 
offence alleged; and if the Magistrate is of opinion that it is necessary in the interests 
of justice to take the evidence of any one or more of the other witnesses for the prose- 
cution, he may take such evidence also.” 
Then sub-s. (5) gives the accused the liberty to cross-examine the witnesses 
examined under sub-s. (4)and the right of the prosecutor to re-examine them. 
Sub-section (6) provides that after the evidence referred to in sub-s. (4) has 
been taken and the Magistrate has considered all the documents referred to in 
s. 173 and has, if necessary, examined the accused for the purpose of enabling 
him to explain any circumstances appearing in the evidence against him and 
given the prosecution and the accused an opportunity of being heard, such 
Magistrate shall, if he is of opinion that such evidence and documents disclose 
no grounds for committing the accused person for trial, record his reasons and 
discharge him, unless it appears to the Magistrate that such person should be 
tried before himself or some other Magistrate, in which case he shall proceed 
accordingly. Then sub-s. (7) deals with the order of commitment and it pro- 
vides: 

“When, upon such evidence being taken, such documanpts being considered, such 
examination (if any) being made and the prosecution and the accused being given an 
opportunity of being heard, the Magistrate is of opinion that the accused should be com- 
mitted for trial, he shall frame a charge under his hand, declaring with what offence 
the accused is charged.” 

What is pointed out is that under sub-s. (4) the only right that the Magistrate 
has is to take the evidence of the withesses produced by the prosecution and 
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further in the interests of justice to take the evidence of any one or more of the 
other witnesses for the prosecution. It is pointed out that this sub-section 
clearly prevents the Magistrate from taking the evidence on behalf of the de- 
fence, even though such evidence may be in the interests of justice. It is said 
that the accused may be in a position to call a witness who would conclusively 
prove that the accused was not guilty of the offence with which he was charged, 
the witness may be in the nature of an alibi witness and he may establish that 
at the material date the accused was not at the scene of offence but was some- 
where else, and yet it is said that the amended Code does not permit the Magis- 
trate to take such evidence. It is further said that the accused has a right at 
this stage to an order of discharge if by leading evidence he can secure it and he 
cannot be deprived of that right. In contrast to this it is pointed out that 
under s. 208 and the following sections which provide for procedure to be 
followed in proceedings instituted otherwise than on a police report, that is, on 
a private complaint, the accused has been fully safeguarded by vouchsafing to 
him the right to call evidence in defence. Section 208(1) casts an obligation 
upon the Magistrate to hear the complainant and take all such evidence as may 
be produced in support of the prosecution or on behalf of the accused or as may 
be called for by the Magistrate. It is further pointed out that under s. 212 
discretion is given to the Magistrate to examine any witness named in any list 
given to him by the accused under s. 211 and this list is to be furnished after 
the Magistrate has framed the charge. Therefore it is pointed out that the 
accused under the old procedure is permitted to lead evidence at two stages; 
before the framing of the charge and after the framing of the charge. The 
Magistrate may not frame the charge at all after hearing the evidence called by 
the accused, and even after he has framed the charge if after hearing further 
evidence led by the accused he is satisfied that the accused should not be com- 
mitted to the Court of Sessions, he can cancel the charge and discharge the 
accused. l 

It is, therefore, strenuously urged by Mr. Kavlekar that the amendment of the 
Code deprives the accused, who has been proceeded against on a police report, 
of a substantive right of relief and defence, and in so depriving him s. 207A 
offends against art. 14 of the Constitution, because this important right of de- 
fence and relief has been secured to the accused who-is being proceeded against 
on a private complaint. Mr. Kavlekar is right when he urges that art, 14 as- 
sures to the citizen equality not only in respect of substantive law but also 
procedural law, and if any procedure. is set up which deprives a citizen of 
substantive rights of relief and defence, the citizen is entitled to: complain of 
this procedure if to persons equally situated the older procedure is still available 
where these substantive rights of relief and defence were secured. In the first 
place, it must be borne in mind that Chap. XVIII of the Code deals with in- 
quiries and not with trials. The object of this inquiry is to enable the Magis- 
trate to determine whether there is a prima facie case for the committal of the 
accused. The Magistrate in a sense is not deciding anything at all. He is not 
passing any order which substantially affects the accused. He holds an inquiry 
and decides whether the materials placed before him are such as to make it 
necessary that the accused should stand his trial before the Court of Session. 
Therefore, when the petitioners say that they have been deprived of their defence 
and of leading evidence, in one sense it is not a justifiable complaint because 
whatever evidence they have to lead they:can lead before the Court of Session. 
It is that Court in which they would be tried and it is in relation to that Court 
the question has got to ge asked whether in their trial in that Court they have 
been deprived of any substantive right of defence or relief. In the Supreme 
’ Court case on which: Mr. Kavlekar relies and which had to consider cases of 
procedure, it will be noticed that in all those cases the accused were deprived, 
of certain important rights’ in the trial of the cases against them. In the matter 
before us we are not dealing with trial but we are dealing with an inquiry which 
is antecedent to the trial. It should also be borne in mind that the amendment of 
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the Code has been brought about with the express purpose of ensuring a speedy 
trial and to prevent harassment to the accused, Al cases to which Chap. XVIII 
applies are in their very nature serious cases and serious cases normally are in- 
vestigated into by the police and proceedings are instituted on a police report. 
There are cases where a complainant may put a complaint on the file of the eri- 
minal Court even with regard to a case which should normally be investigated by 
the police. Even so the Magistrate has the power to refer the complaint for inves- 
tigation to the police, and if on that investigation the police makes a report, then 
again the case would fall under the provisions of s. 207A. But Mr. Kavlekar is 
right that even so some cases may remain where the police may refuse to take up 
the matter and the case may proceed on a private complaint. Ordinarily such 
cases must be those about which the police feel that either they are frivolous or 
they are actuated by private vendetta and there are not sufficient materials to 
justify a police investigation. It is in these very cases that the accused require 
proper protection and the policy of the law is not concerned if there is delay in 
disposal of such private complaints. It is because of this that the old procedure 
is retained with regard to an inquiry instituted as a result of private complaints. 
That procedure makes possible a very elaborate inquiry, formal evidence is called 
by the accused and a consideration by the Magistrate both of the evidenee led 
by the prosecution gnd the evidence led by the accused. 

But with regard to the right of the accused to ‘call evidence, although there 
is no specific provision in s. 207A itself, we refuse to countenance the suggestion 
made by Mr. Kavlekar that in the interest of justice even if the Magistrate 
wanted to hear evidence called by the accused he is precluded from doing so. 
Indeed that is the view taken by the learned Magistrate in the matter before us. 
In the first place, it must be borne in mind that when sub-s. (4) of s. 207A 
speaks of ‘‘other witnesses for the prosecution’’, it assumes that all material 
witnesses are and must be witnesses for the prosecution. The law is well settled 
that it is not open to the prosecution or to the police investigating an offence 
only to place before the Court witnesses who support the prosecution story. If 
there are other material witnesses who support the defence of the accused, it 
ig equally the duty of the prosecution to call them. Undoubtedly, there may be 
witnesses supporting the accused whom the prosecution may consider untrust- 
worthy, in which case there would be no obligation on the prosecution to treat 
them as prosecution witnesses. Therefore, the situation would rarely arise 
where a material witness who would support the defence would not be called 
by the prosecution under the provisions of s. 207A itself. But we must con- 
template a case where for some reason or other the prosecution does not choose 
to call a witness who is material and who supports the accused. Is it suggested 
that there is no power in the Magistrate to call such a witness? In our opinion, 
the clear answer to this conundrum placed before us by Mr. Kavlekar is s. 540. 
That is a very wide section and confers power upon every criminal Court at 
any stage of any inquiry, trial or other proceeding under the Code to summon 
any person as a witness, or examine any person in attendance, though not sum- 
moned as a witness, or recall and re-examine any person already examined; and 
the Court shall summon and examine or recall and re-examine any such person 
if his evidence appears to it essential to the just decision of the case. There- 
fore, it is obligatory upon the Court to summon a person if his evidence is neces- 
sary for the just decision of the case, and if the accused makes an application 
to call a particular witness and if that witness is a material witness and it 
would help the Magistrate to come to a just decision, then undoubtedly under 
s. 540 not only the Magistrate would have the discretioa to call him, but there 
would be a duty upon him to summon that witness and examine him. There- 
fore, in our opinion, the learned Magistrate. was wrong when he rejected the ° 
application of the petitioners to call evidence on the ground that there was no 
provision in law for a defence witness. He should have considered the nature 
of, the evidence and should have exercised his discretion under s. 540, and if he 
had come to the conclusion that any of the witnesses was essential to the just 
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decision of the case, then it was his duty to summon such witness. 
It is then said that the accused in this case has been deprived of the right to 
approach the High Court under s. 215. Under that section it is provided: 
“A commitment once made under section 213 by a‘competent Magistrate or by a 
Civil or Revenue Court under section 478, can be quashed by the High Court only, 
and only on a point of law.” 


Therefore, this section provided a certain limitation upon the power of the High 
Court in the case of commitment orders passed under s. 213. If an order of 
commitment was passed under s. 213 then it could be quashed only by the High 
Court and only on a point of law. The result of enacting s. 207A is that an 
order of commitment passed under this section does not fall under s. 215, and 
the argument put forward by Mr. Kavlekar is that however erroneous in law 
= the order of commitment might be under s. 207A, the accused would have no 

right to approach the High Court under s. 215. Now, if s. 215 is a limitation 
upon the power of the High Court, then that limitation only applies to orders 
made unde» s. 213. It does not apply to an order made under s. 207A. There- 
fore, the ordinary power of the High Court to revise any order passed by a cri- 
minal Court subordinate to it or the power of the High Court under s. 561A re- 
main unaffected as far as the orders of commitment made under s. 207A are 
concerned. Apart from these two sections the accused has, always the right to 
approach the High Court under art. 227 of the Constitution. It may perhaps be 
difficult to understand why this distinction was made in the case of an order of 
commitment passed under s. 218 and one passed under s. 207A. But it may 
be that it confers a wider power upon the High Court with regard to orders 
of commitment passed under s. 207A and the reason for conferring this 
wider power may be that as orders of commitment under s. 213 are passed after 
elaborate inquiry and they would be passed rather rarely by the Magistrate 
who would realise that he is dealing with a serious case which has not been 
taken up by the police but is being proceeded with on a private complaint, that 
in guch cases ordinarily the order of commitment should not be set aside except 
on a point of law and the power should be confined to the High Court. There- 
fore, as far as the present accused are concerned they should have no grievance 
with regard to their right to approach the High Court being affected by the 
amendment to the Code. If their rights are affected at all, they are affected 
not to their prejudice but to their advantage, and it is impossible to contend 
that by reason of s. 215 he has no right to approach the High Court at all, how- 
ever erroneous the order of commitment the Magistrate may pass. 

Mr. Kavlekar has made an appeal to us that arguments of expediency and 
despatch should not influence us in deciding against the petitioners if their 
substantial rights are affected by the amendment introduced to the Criminal 
Procedure Code. We entirely agree that the Legislature in the interest of quick 
decision of cases and in order to see that arrears do not mount up in criminal 
Courts cannot institute a procedure which although it gives an expeditious trial 
to the accused deprives him of any substantial rights. But it is certainly open 
to the Legislature to devise a procedure which in certain important class of 
eases brings about the desirable result of doing away with unnecessary elaborate 
inquiry and brings the accused to trial as expeditiously as possible. But the 
procedure devised by the Legislature must always conform to this principle 
that he should have the same important rights of defence and relief as any 
other accused who would be entitled td a more elaborate procedure. In our 
pinion, on both the grounds urged by Mr. Kavlekar, viz. the right of callmg 
defence evidence and the right to approach the High Court, which are both 
important and substantive rights, no prejudice whatever is caused to the ac- 
cused before us in contradistinction to an accused person who though charged 
with the same offence is being proceeded against at the instance of a private 
complaint and not on a police report. 

It is then urged by Mr. Kavlekar that there is a clear inconsistency between 
the provisions of s. 207A, sub-s. (6) and s. 162. As already pointed out sub- 
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s. (6) of s. 207A requires the Magistrate to consider all the documents referred 
to in s. 173 and after examining the accused and after giving the prosecution 
and the accused an opportunity of being heard he may pass an order of dis- 
charge if he comes to the conclusion that the evidence and documents do not 
disclose any ground for commitment of the accused. When we turn to s. 178, 
among the documents referred to in that section are the documents referred to 
in sub-s. (4) and those documents are a copy of the report forwarded under 
sub-s. (1) of s. 173 and of the first information report recorded under s. lot 
and of all other documents or relevant extracts thereof, on which the prosecu- 
tion proposes to rely, including the statements and confessions, if any, recorded 
under s. 164 and the statements recorded under subs. (3) of s. 161 of all the 
persons whom the prosecution proposes to examine as its witnesses. it is said 
by Mr. Kavlekar that the documents which the Magistrate has to consider under, 
s 207A are not documents referred to in sub-s. (4) of s. 173, but they are those 
documents which are referred to in other parts of s. 173 which the police have 
to forward to the Magistrate. Sub-section (4) is a new sub-section and that 
confers upon the accused a very important right. That right is thåt he is en- 
titled to receive copies from the police of all the documents mentioned in this 
sub-section, and therefore Mr. Kavlekar contends that as this sub-section deals 
with documents to be sent to the accused they are not the documents which the 
Magistrate has got to consider under s. 207A(6). In our opinion, that conten- 
tion is entirely untenable because s. 207A(6) requires the Magistrate to con- 
sider all the documents referred to in s. 178, and among the documents referred 
to in s. 173 are undoubtedly documents mentioned in sub-s. (4) of s. 173. This 
argument is pressed by reason of the contention put forward with regard to the 
true construction of s. 162. It is urged that the policy of the law always has 
been that statements made by witnesses to the police and recorded under s. 
161(3) should not be used for any purpose except the limited purpose men- 
tioned in the proviso to s. 162(1) and that limited purpose is the purpose of 
contradicting the witness in the manner provided by s. 145 of the Evidence Act, 
Tt is said that if the Magistrate were to be sent statements recorded by the police 
under s. 161(3) and if he were given the right to consider these statements 
under s. 207A(6), then the policy of the law would be defeated and the Magis- 
trate will be making use of statements which the law has always been anxious 
not to have treated as evidence in the case. 


Now, there are various answers to this difficulty raised by Mr. Kavlekar. In 
the first place, under s. 207A(6) the statements of witnesses recorded by the 
police under s. 161(3) do not become evidence. The Magistrate only considers 
them for the purpose of either discharging the accused or passing the order of 
committal. It is further quite obvious that the reason why the Magistrate Has 
got to, consider the statements is in the interests of the accused himself. The 
Legislature did not want the Magistrate to commit the accused merely on the 
oral testimony of witnesses produced by the prosecution. The Legislature 
wanted the Magistrate to test that evidence in. the light of what these very wit- 
nesses had stated to the police earlier and nearer the point of time when the 
offence was committed, and if the Magistrate on considering these statements 
felt that the oral evidence given by the witnesses was untrustworthy and un- 
reliable it would be open to the Magistrate to discard or disregard the oral evi- 
dence and to discharge the accused. Therefore, in our opinion, tke policy of the 
law with regard to these statements is in no way being defeated by the Ma- 
gistrate being asked to consider these statements. But apart from the question 
of policy, when we look at the strict language of s. 168 itself, the prohibition 
with regard to these statements is qualified by the language used by the Legis- 
lature ‘‘save as hereinafter provided’’, and the rather curious contention pub 
forward by: Mr. Kavlekar is that that exception is only to be found in the pro- 
yiso to s. 162(1) and not to any of the provisions of the Code. It is impossible 
to-accept that contention. ‘‘Hereinafter’’ may be either in the latter part of 
the section or anywhere else in the Code. The Legislature has not stated that 
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the exception must be hereinafter in the section itself, and if there is an excep- 
tion provided in s. 207A that is an exception which is hereinafter provided in 
relation to s. 162. We do not understand why the exception provided in 8. 
207A(6) should be disregarded or overlooked. In any case, our duty is to re- 
concile s. 162(1) with s. 207A(6) and there cannot be the slightest doubt that 
whatever the Legislature might have provided in s. 162(1) it was the clear 
intention of the Legislature that the Magistrate must look at these statements, 
and consider them for the purpose of passing his commitment order under s. 
207A. If that was the clear intention of the Legislature, it could not be said 
that the Legislature did not wish to constitute that as an exception to s. 162(1). 

Turning to the merits of the case, there is very little that can be said in favour 
of the petitioners. We would have set aside the order of commitment passed 
by the learned Magistrate if we had felt that he had erroneously refused to 
permit the accused to lead evidence in their defence. The position with regard 
to this evidence is that the accused were called upon to make a statement under 
s. 207A (6),and the answer they gave was that they would make their statement 
in the Court of Session. They were asked to give a list of persons whom they 
wished to summon to give evidence in their trial in the Court of Session, and 
their answer was that they would call their witnesses, if necessary, in the Court 
of Session. Therefore, in their written statements the accused never foreshadowed 
any defence, nor did they suggest that they wanted to call any evidence nor 
substantiate that defence. They reserved their defence for the Court of 
Session and apparently they also reserved their right to call evidence in the 
Court of Session. This application which was subsequently put in seems to us 
to have been put in solely for the purpose of getting this important Constitu- 
tional point decided by the High Court. 

As regards the order of commitment passed by the learned Magistrate, Mr. 
Kavlekar has offered certain criticisms. Now, in all orders of commitment one 
must always bear in mind the general principles applying to these orders. The 
Magistrate is not supposed to weigh evidence and to decide as to whether the 
accused is innocent or guilty. That is the function of the Jury when the case 
goes to the Sessions. It is not even his duty to consider whether a conviction 
is probable. Even that is the function of the jury and the Magistrate is tres- 
passing upon the province of the jury if he were to debate in his mind whether 
a conviction is probable. All that he has to consider is whether on the evidence 
led a conviction is possible; whether reasonable persons like the persons who 
constitute the jury are likely to take the view on the evidence led that the accused 
was guilty. It is true that we have laid down that the Magistrate should not 
waste the time of the jury if the evidence in his opinion is so worthless that no 
reasonable men would accept it as true. But subject to that the Magistrate is 
only concerned with deciding whether there is—to use a well known English 
legal expression—sufficient evidence to go to the jury. If there is sufficient 
evidence to go to the jury, then whether that evidence should be believed or not 
is a matter for the jury and not for the Magistrate. From this point of view it 
is difficult to say why the order passed by the Magistrate cannot be supported. 
The Magistrate, in the first place, has dealt with the evidence of one Pechiam- 
mal who was standing in front of her room and who saw all the four accused 
coming there and asking for Dorraj the deceased, and she says that they were 
all armed with weapons and she describes the weapons which the accused had. 
She told the accused that Dorraj was not at home and then they all searched for 
him. Dorraj was in the room of one Peermal. He came out of the room and 
started running and al’ the accused chased him with the weapons in their hands, 
and very soon after this the dead body of Dorraj was found lying at a distance 
of 100 yards from the chawl of Pechiammal. It is true that she is not an eye- 
witness to the murder, but she is an extremely important witness and she is a 
witness whose evidence if accepted would go a long way to establish the guilt 
of the accused. Then accused Nos, 1 and 2‘were arrested on February 9, 1256, 
and the shirt of accused No. 1 and the shirt of accused No. 2 and the under- 
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wear he was wearing had bloodstains. Then accused No. 2 made a statement 
and took the police to an open place behind a certain place in Dharavi and dug 
out a sword and a chopper from under a heap of refuse which the police took 
charge of and both these were blood-stained. Mr. Kavlekar has drawn our 
attention to a discussion by the Magistrate of the evidence of certain witnesses 


who although they did not identify the accused in the inquiry before him had: 


identified him at an identification parade, and Mr. Kavlekar says that this 
evidence is irrelevant and the learned Magistrate has relied on this evidence in 
order to commit the accused to the Sessions. We express no opinion as to 
whether this evidence is relevant or not. The proper time for considering this 
would be when the evidence is led before the Sessions Court. At this stage all 
that we are concerned with is to consider whether on the evidence led before 


the Magistrate it could be said that there was no case to go to the Jury. In our 


opinion, it is impossible to put forward that contention. Therefore, even on 
the merits the commitment order must be upheld. 


The result is that the petition fails and must be dismissed. 


APPELLATE CIVIL. 
Before Mr. Justice Bavdekar. 


THE THANA BOROUGH MUNICIPALITY, THANA v. AKBARALLI 
HASSANALLY.* . 


Bombay Municipal Boroughs Act (Bom. XVIII of 1925), Secs. 204, 123(7)t—Municipality , 


filing criminal complaint under s. 123(7) for unauthorised construction of building— 
Suit under s. 204 filed against same person, pending such complaint, for demolition of 
unauthorised construction—Whether municipality entitled to maintain suit. : 
A municipality filed a criminal complaint against the respondent under s. 123(7 

of the Bombay Municipal Boroughs Act, 1925, for unauthorised construction of a build- 
ing in the municipal area. During the pendency of this complaint, the municipality 
filed a suit against the respondent under s. 204 of the Act for an injunction restrain- 
ing the respondent from occupying the said building either by himself or his tenant 
and for a direction to the respondent to demolish the unauthorised construction. On 
the question whether the municipality was entitled to file the suit, the municipality 
contended that when the respondent built without obtaining any permission from it 


Petition dismissed, - 


or in defiance of its by-laws, the right of the municipality to regulate the building ` 


construction in its area was affected, and the suit was, therefore, maintainable under 
s. 204 of the Act:— 
Held, that there was no right in the municipality correlative to the obligation upon 


the respondent not to build without its permission or in contravention of its by-laws, ` 


and, therefore, the municipality could not maintain the suit. 


Doe v. Bridges: Cooper v. Whittingham North London Railway Co. v. Great. 


* Decided, December 23,1955. Second Appeal 
No. 791 of 1953, from the decision of V. M. 
Solanki, Extra Assistant Judge, Thana, in Civil 
Appeal No. 703 of 1951, reversing the decree 

assed by H.K.Karmarkar, Civil Judge, 
nior Division, Thana, in Regular Civil Suit 
No. 97 of 1949. 
relevant sections run thus :— 

“204, (1) Power to suse, compromises and pay 
compensation.—A municipality may sue in 
any Court of competent jurisdiction any person 
who may have in any way caused or May appear 
likely to cause any injury to any property, 
rights or privileges of the municipality. 

128. (7) Whoever begins any construction, 
alteration, addition or reconstruction without 
giving the notioe required by sub-section (1) 
or without furnishing any plan, information or 
particulars required by or under this section, 
or, except as provided in sub-section (6), 
without awaiting or in any Manner contrary 
to stich legal orders of the Chief Officer as may 


be issued under this section or contrary to the 
provisions of sub-section (5) or (6) or in any 
other respect contrhry to the provisions of 
this Act or of any by-law in force thereunder, 
shall be ished with fine which may extend 
to one 


tional fine which may extend to ten rupees for 
eaoh day during which such contravention 
oontinues after conviction for the first such 
contravention; and the Chief Officer may— 

(a) direct that the construction, alteration, 
addition or reconstruction be stopped, and 

(b) upon a convfotion being obtained under 
sub-clause 7 by written notice, require such 
construction, alteration, addition or recons- 
truotion to be altered or demolirhed in acocor-— 
dance with the provisions of such notice.” 

1 (1831) 1 B. & Ad. 847, 859. 

2 (1880) 15 Ch. 501. 


ousand rupees; and in the case of a’ 
continuing contravention of any of the afore- . 
said provisions, he shall be liable to an addi- | 


+ 


a 
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Northern Railway Co? Devonport Corporation v. Tozer; Grand Junction Water 
Works Company v. Hampton Urban Council, Pasmore v. Oswaldtwistle Urban Coun- 
cil" Attorney-General v. Wimbledon House Estate Company, Limited’ and Advocate 
General v. Haji Ismail Hasham,’ referred to. 


One Akbaralli (defendant) on March 11, 1948, made an application under 

s. 123 of the Bombay Municipal Boroughs Act, 1925, to the Thana Borough 
‘Municipality (plaintiff), for permission to construct a building on his property 
situate in the town of Thana. The permission was granted to the defendant 
on March 27, 1948, with a direction that he should construct a gutter and con- 
= nect it to the municipal drain. On August 24, 1948, the defendant made a 
second application to construct one more floor on the entire chawl and to pro- 
vide the buildixtg with suitable privies. The Chief Officer of the municipality 
granted permission to construct the first floor with a direction that the latrines 
should be constructed at the place originally sanctioned and at no other place. 
On November 10, 1948, the defendant made a third application for permission 
: to construtt one more floor, i.e. a second floor on the entire chawl. The defen- 
_ _ dant’s application was rejected, and on November 20, 1948, defendant was in- 
‘formed that the permission asked for, for the construction of the second floor, 
‘could not be granted. The defendant, however, started the construction of the 
‘second floor and the municipality thereupon filed a criminal complaint against 

"the defendant under s. 123 (7) of the Act. During the pendency of the criminal 
complaint, the plaintiff municipality filed the present suit against the defendant 

‘for a declaration that the constructions made by the defendant, beyond those 

authorised by the plaintiff, were contrary to law and liable to be demolished 
-and-that the defendant was not entitled to occupy the same, and for an injunc- 
‘tion restraining the defendant from occupying the building by himself or 
through his tenants, and for a direction to the defendant to demolish the un- 
authorised constructions. The plaintiff contended that on account of congestion 
_..in the criminal Courts it had filed the present suit. The defendant inter alia 
contended that the suit was not maintainable. The trial Court inter alia held 
‘that the suit was maintainable and decreed the plaintiff’s suit, granting the 
relief of mandatory injunction to remove the unauthorised constructions. On 
“appeal the Extra Assistant Judge allowed the appeal, reversed the deeree of the 
. trial Court and dismissed the suit, observing in his judgment, as follows :— 

. < “The question then will be whether a civil suit is competent when a right is created 
‘py. a statute and a remedy is also provided for the enforcement of that right by the said 
‘statute, In the present case the right claimed by the municipality is the right to demo- 

- Tish the unauthorised construction made by the defendant and the said right is created 
A by the statute under the Bombay Municipal Boroughs Act, 1925. The remedy for the 
: enforcement of that right is also provided by the statute. Section 204 does not provide the 
alternative remedy for demolishing the unauthorised structure. The right to sue given 
under s. 204 is with respect to the rights under the ordinary law and it does not contem- 
plate the rights created’ by the statute if a remedy is provided. The right to sue is not an 
alternative remedy as found in s. 203 which provides an alternative remedy for recovery 
of taxes and that can be seen from the small marginal notes to s. 203 and s. 204. So the 
_ remedy by way of civil suit for the relief of demolishing the unauthorised structure con- 
“structed by the defendant is not competent by a civil suit. 
i It was, however, urged on behalf of the municipality that the municipality has got a 
. right to demolish the unauthorised structure and the said right of the municipality is 
injured by the defendant and so a civil suit is competent under s. 204 of the Bombay Muni- 
cipal Boroughs Act, 1925, which authorises the mumicipality to sue if the injury is caused 
or is likely to be caused to the rights of the municipality. I am unable to accept this 
argument because the right to sue given under s. 204 is with respect to the rights under 
the ordinary law and the language of the section does not justify any inference that the 
municipality can file a civil suit for the infringement contemplated under s. 123(7) 


3 (1883) 11 Q. B. D. 30. 6 [1898] A. C. 387. 
4 [1902] 2 Ch. 182. 7 [1904] 2 Ch. 34. 
5 [1898] 2 Oh. 831. 8 (1909) 12 Bom. L.R. 274. 
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From the language of the section it is restricted to such rights which could not be enforced 
by the powers under the Municipal Act and the word ‘right’ used in s. 204 could, therefore, 
be read in proper context and it should be given its meaning accordingly. It gives a right 
for a legal wrong. The right to demolish the unauthorised construction is not a common 
Jaw right, it is a right created by a statute and.the remedy is provided by the statute. The 
municipality is given powers under s. 123(7) to demolish the unauthorised structure upon 
“conviction being obtained and on giving the notice and the aid of the civil Court should 
not be obtained in aid of the powers given under the Municipal Act.” 


The plaintiff municipality appealed to the High Court, 


V. B. Rege, for the appellant. 

M. M. Virkar, for the respondent. 

BAVDEKAR J. The respondent in the present appeal had applied for per- 
mission to construct a new building in his Tika No. 11, C.S. Nos. 57, 58, 60 
and 61 of Thana, and the permission was granted to him subject to certain 
conditions on March 27, 1948. On August 24, 1948, the respondent ‘applied for 
permission to build one more floor on the entire chawl and to provide the build- 
ing with privies. On October 18, 1948, the Chief Officer granted permission 
to the defendant to ‘construct the first floor, but told the defendant that he must 
construct privies on the site sanctioned on March 27, 1948, and not at any other 
place. Then on November 10, 1948, the respondent applied for permission to 
add one more floor, that is, the second floor to the above chawl and for per- 
mission to build 12 new privies at a place different from that sanctioned. On 
November 25, 1948, the Chief Officer refused to give the respondent permission 
to do either of these things. His reason so far as the first request was concern- 
ed was that by-law No. 20 prevented the Chief Officer from giving permission 
to an owner to construct a second floor to a building exceeding 100 feet in 
Jength. The respondent, however, persisted and started the construction of 
the second floor and a block of eight privies. The appellant municipality there- 
upon filed a criminal complaint against him under s. 123(7) of the Bombay 
Municipal Boroughs Act. But inasmuch as there was a congestion in the eri- 
minal Courts it filed simultaneously the suit, from which the present appeal 
arises, for an injunction restraining the respondent from occupying the said 
building either by himself or his tenants and for a direction to the respondent 
to demolish the unauthorised construction. 

The facts in this case are no longer in dispute, and the only question in the 
second appeal is whether the appellant municipality was entitled to file the 
suit. The objection is under the rule laid down by Lord Tenterden in Doe v. 
Bridges.’ He said (p. 859): 

“...where an Act creates.an obligation, and enforces the performance in a specified 
manner, we take it to be a general rule that performance cannot be enforced in any 
other manner.” 

To that rule, however, there are exceptions. ‘The first of the exceptions is the 
ancillary remedy in equity by an injunction to protect a right. Another excep- 
tion was mentioned at one time in England as that created by the Judicature 
Act, s. 25, sub-s. 8, which enables the Court to grant an injunction in all cases 
in which it is just and convenient; see Cooper v. Whittingham.2 In North 
London Railway Co. v. Great Northern Railway Co., it was held however that 
the Judicature Act, s. 25, sub-s. (8), did not give power to the High Court to 
issue an injunction to restrain the appellant from proceeding with arbitration 
in a case in which no Court before the Act had the power to give any remedy 
thereof. It was consequently held in Devonport Corporation v. Tozer,+ that 
after the case of North London Railway Co. v. Great Northern Railway Co., 
Cooper v. Whittingham was not in favour of granting an injunction from lay- 
ing down a new highway which did not comply with the requirements of the 


! 
ł} (1831) 1 B. & Ad. 847. 3 (1883) 11 Q. B. D. 30. 
2 (1880) 15 Ch. 501. 4 [19021 2 Ch. 182. 
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‘borough by-laws as to width. The local authority could not consequently main- 
tain an action for such an injunction, 

On the question whether there is power in the Court to grant an injunction, 
it was observed in Grand Junction Waterworks Company v. Hampton Urban 
Council,’ that (p. 345) : 

“ ,..the granting of an injunction in such a case is a matter which ought to be 
done with the greatest possible caution,...I desire to add that in contests between” 
local authorities and private owners it seems to me that that rule ought to be adhered 
to somewhat strictly. In these matters as-to building lines the Legislature has provided 
a cheap and short mode of obtaining a decision on the point in question, and it would 
be a matter of regret if a different and more expensive mode of obtaining a decision 
were to be habitually resorted to, or resorted to in the absence of very special 
circumstances”. ° 

The general rule, however, may be departed from. Thus in Pasmore 
y. Oswaldtwistle Urban Council,2 Lord Macnaghten observed (p. 397) : 

“The law is stated nowhere more clearly or, I think, more accurately, than by 
Lord Tenterden in the passage cited by my noble and learned friend on the woolsack. 
Whether the general rule is to prevail, or an exception to the general rule is to be 
admitted, must depend on the scope and language of the Act which creates the obligation 
and on considerations of policy and convenience.” 

Now, while the appellant does not question these principles, it is contended 
on its behalf that it had to go to the Court because of the congestion in the 
criminal Courts and secondly s. 204 of the Bombay Municipal Boroughs Act, 
.1925, empowers the appelant municipality to sue any person who may have 
in any way caused or may appear likely to cause any injury to any property, 
Tights or privileges of the municipality. The suit consequently falls within 
the purview of the remarks of Macnaghten L.J. in Pasmore v. Oswaldtwistle 
- Urban Council. 

. Now, I am not impressed by the contention that the appellant was compelled 
‘to go to the Court because of a congestion in the criminal Courts. If there is 
congestion in the criminal Courts, the remedy was to move the criminal Court 
for an expedition of the case.on the ground that not only had the respondent 
built in-contravention of the permission which was granted to him and in spite 
of the refusal of the appellant municipality to give permission to the construc- 
tion of a second floor, but he had also threatened to occupy the premises along 
with his tenants without sufficient sanitary accommodation and there was con- 
sequently likelihood of danger to the health of the persons occupying the build- 
ing and possibly also to the persons in the nelghbourhood. 
' But the matter can be disposed of also on more general grounds. It not 
being in dispute that the statute in the present case provides a remedy for the 
‘unauthorised construction made by the respondent, the suit will be maintain- 
‘able only if one or the other exceptions apply. Now, the first exception is the 
remedy by an injunction to protect a right. The appellant also argues that in 
this case even though it cannot possibly be said that the respondent is causing 
or is likely to cause any injury to property, he is causing or likely to cause an 
injury to the rights of the municipality. The contention is that the Legisla- 
, ture has conferred upon the municipality in this case the right to regulate the 
construction of new buildings or repairs to old buildings, and when the respon- 
dent built without obtaining any permission from it or in defiance of the by- 
laws, the right of the municipality to regulate the building construction in the 
town of Thana is affected, and a suit would consequently lie under s. 204 of the 
Municipal Boroughs Apt. Now, when it was observed in Cooper v. Whitting- 
ham that the first of the exceptions is the ancillary remedy in equity by an injunc- 
tion to protect a right, what was meant could be seen from the authority which 
is quoted in support of it. As a matter of fact, in England whenever there has 
“been erected a building without obtaining permission from the local authority 
‘or in contravention of the by-laws made by it, it has always been held that the 


1 [1898] 2 Ch. 331. 2 [1898] A.C. 387. . 
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local authority is not entitled to sue because none of its rights were affected. In 
Devonport Corporation v. Tozer,’ Joyce J. observed (p. 192): 

“But an objection was raised, and it is contended on behalf of the defendants that 
the by-laws in question, and any similar by-laws, cannot be enforced in this Court by 
an action on the part of the authority for an injunction, but only by the special remedies, 
_namely, proceeding for penalties, and the removing of work done contrary to the 
by-laws (Nos. 97 and 98 of Plympton, and 110 and 105 of Devonport) as provided by 
the statute and by-laws, or otherwise by an action formerly called an information on 
the part of the Attorney-General. It is obvious that by any breach of these by-laws. 
the authority, as such, does not sustain any damage, none of its rights of property are 
interfered with, and the public alone are injured, if at all.” 


Tt was held that consequently the local authority could not maintain the action. 
Similarly, in Attorney-General v. Wimbledon House Estate Company, 
limited? the Attorney-General sued to enforce the building line and to pre- 
vent infringement of it. In that case the defendants had as a matter of fact 
been prosecuted and fined. Farwell J. then observed (p. 41): œ 

“There is, first of all, the statutory obligation not to build without the written 
consent, and if that is disobeyed—apart from any question of penalty—there is a remedy 
by injunction, because it is a public general Act prohibiting certain matters in the 
interests of public health and in order to preserve uniformity in the width of the public 
streets, and that is a matter for which the Attorney-General can sue.” 


It was not of course held in this particular case that the local authority itself 
had got no right to sue, but the reasoning by which the conclusion was reached 
that the Attorney-General was entitled to sue is pertinent. There was an obli- 
cation even in that case not to build without the consent of the local authority, 
as there was an obligation on the respondent in the present case. There is in 
the present case besides an obligation upon the respondent not to build in con- 
travention of the by-laws, especially when permission to build was refused 
on the ground that the construction which he proposed to make was in such 
contravention. The respondent could be sued in regard to this. As a matter 
of fact, it was held in Attorney-General v. Wimbledon Heuse Estate Co. Ltd., 
that he could be sued in spite of the fact that he had been prosecuted and fined. 
There may be some difference in regard to this in India because in the Bombay 
Municipal Boroughs Act, 1925, provision has been made for a case in which a 
person who builds either without the permission of the municipality or in 
contravention of the permission granted continues to maintain the construction 
in spite of his conviction. But that is not the point. When it was held that a 
suit lay, the question arose as to who could sue, and it was held that inasmuch 
as the obligation which the defendant in that case owed was an obligation imposed 
by a public general Act prohibiting certain matters in the interest of publie 
health and in order to preserve uniformity in the widths of the street, it was 
the Attorney-General who could sue. 

Halsbury states the rule as to who could sue in these words: (Halsbury, Vok. 
I, 3rd edn., pp. 8-9): 

“Wherever a person (which would include a Corporation) has a private ‘right’ (i.e. 
not merely a right enjoyed by him in common with the community at large) he may in 
general maintain an action against any other person who infringes it, and that without 
proving actual damage. 

Where the right infringed is a public right, the appropriate remedy is by proceedings 
of a public nature, i.e. indictment or an action by the Attorney-General as the guardian 
of public rights;...” ° 
Where the statute provides for a remedy other than an action, the prevailing 
rule is stated in these words (p. 9): 

«In general, where a penalty is imposed for the breach of a statutory obligation, 
no action will lie at the suit of the person injured by the breach, but where it appears 


"1 [1902] 2 Ch. 182. 2 [1904] 2 Ch. 34. 
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that the duty is imposed for the benefit of particular persons, there arises at common 
law a correlative right of action in such persons if they are injured by its breach;...” 


Now, it is impossible to say that in this case the obligation which was imposed 
upon the respondent not to build without the permission of the municipality 
or to build in defiance of its by-laws was imposed for the benefit of the munici- 
pality. The obligation was obviously imposed, as was pointed out in Attorney-= 
General v. Wimbledon House Estate Company, Limited, in the interests of 
public health and in order to provide controlled development of building in 
municipal areas. But the obligation itself having been imposed in the interests 
of the general public, the municipality could not sue. It appears that an 
Advocate General in India is entitled to sue in such cases even when the con- 
struction does not amount to a public nuisance; see Advocate General v. Haji 
Ismail Hasham.' 

It is true that we have got the words ‘‘the rights of the Municipality’? 
in s. 204 of the Municipal Boroughs Act, 1925. But it does not appear to me 
that there ig any infringement of what may be called the right of the munici- 
pality in this section by a person building without obtaining permission from the 
municipality or in contravention of the permission granted by it or in contra- 
vention of the municipality’s by-laws. That does not mean that there is not 
conferred any right upon the municipality when the Act requires that no one 
shall build without obtaining any permission from it, or in contravention of 
the permission granted by it. The power conferred usually carries with it a right, 
and it is arguable that in case any one started giving permission to other 
people to build in municipal areas, the municipality could claim that its right 
was infringed and may maintain an action under s. 204 restraining by injune- 
tion any person from giving permission to build. But there is no right in the 
municipality correlative to the obligation upon the respondent not to build 
without its permission or in contravention of its by-laws. That is why the 
municipality could not maintain this suit. 

The appeal must be dismissed with costs. 

Appeal dismissed. 


Before Mr. Justice Bavdekar. 


ALLEMEEYA DAUD SAHEB DHANSE v. HARI MAHADEO WAGLE.? 


Bombay Agricultural Debtors Relief Act (Bom. XXVIII of 1947), Secs. o1A, 52+-—-Bombay 
Agricultural Debtors Relief Act (Bom. XXVIII of 1939 )—Application made by debtor 
to set aside ex parte order made by Court on application of creditor for adjustment 
of debts—Whether time taken for disposal of debtor's application could be excluded 
in computing period of Umitation—Words in s. 51A(i) ‘any matter pending before 
the Court under this Act’ whether include an application for setting aside ex parte 
order passed upon creditor’s application for adjustment of debts—Words ‘proceedings 
in respect of such debt’ in s. 52 whether mean proceedings for restoration of appli- 
cation for adjustment of debts or order made that debtor not a debtor under Act. 


As a result of a part payment in respect of a money-decree, made by the 
defendant to the plaintiff on July 30, 1948, within three years from the disposal of 
the last darkhast, July 30, 1943, became a fresh point of limitation for the purpose 


I (1909) 12 Bom. L.R. 274. 


(i) any matter pending before the Court 
* Decided, January 16,1956. Second Appeal 


under this Act, or... 


No. 321 of 1954, from .the decision of B. V. 
Manjeshwar, Distriot Judge, Colaba, in Civil 
Appeal No. 85 of 1952, reversing the decree 
assed by C. D. Sawant, Civfl Judge, Junior 

ivision, Roha, in Darkhast No. 4 of 1952. 

+The relevant sections run thus :— ., 

51A. Bar of civil suits or proceedings :— 
Except as otherwise provided by this Act 
and notwithstandi anything contained in 
any other law, no Civil Court shall entertain 
or proceed with any suit or proceeding in 
respect of— 

L. R.—41 


52. Period of proceeding before Courts under 
this Act to be excluded.—In computing the period 
of limitation for the institution of any suit or 
proceeding in ae eds of any debt due from any 
person who is held not to be a debtor by the 
Court or the Court in appeal or an erp tenon 
relating to which has been dirmisred by the 
Court or the Court in appeal, the period 
during which the proceedings in respect o 
such debt were reread beforə the Court 
or the Court in appeal shall be excluded. ° 
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of filing a fresh darkhast. In the meanwhile the Bombay Agricultural Debtors 
Relief Act, 1939, came into force in the area in which the defendant resided, and on 
October 31, 1945, the plaintiff made an application under the Act for adjustment 
of the debts. On the date of the hearing of this application, the defendant was 
absent and the Court on February 24, 1951, held that the defendant was not a 
debtor. On March 15, 1951, the defendant made an application for setting aside the 
order passed in his absence, but his application was dismissed on November 13, 
1951. The plaintiff filed a fresh application for execution on January 4, 1952. On 
the question whether this application for execution was in time, the plaintiff con- 
tended that he was entitled while computing the period of limitation to deduct the 
period during which the proceedings were pending before the Debt Adjustment 
Court for adjustment of the debt (i.e. October 31, 1945 to February 24, 1951) and 
also the time occupied during the determination of the application made by the 
defendent for setting aside the ex parte order upon the application made by the 
plaintiff (i.e. March 15, 1951 to November 13, 1951):— 
Held, that under s. 52 of the Bombay Agricultural Debtors Relief Act, 1947, the 
time between October 31, 1945, and February 24, 1951, must be deducted in comput- 
ing the period of limitation for filing the application of January 4, 1952, 

that as regards the period (between March 15, 1951 and November 13, 1951) taken 
for disposal of thé application of the defendant for setting aside the ex parte order, 
as the plaintiff could not have made an application for execution of the decree 
during that period under s. 51A(i) of the Bombay Agricultural Debtors Relief Act, 
1947, this period should also be excluded under s. 52 of the Act in computing the period 
of limitation, and 

that, therefore, the application of January 4, 1952, was in time. 

The words ‘any matter pending before the Court under this Act’ in s. 51A (i) of 
the Bombay Agricultural Debtors Relief Act, 1947, would include an application 
for setting aside an ex parte order passed upon the creditor’s application under the 
Act for adjustment of debts. The words ‘proceedings in respect of such debt’ im 
a. 52 of the Act would mean the proceedings for restoration of an application for 
adjustment of debts which has been dismissed for default in the absence of the 
debtor or an order, upon the application for adjustment of the debts made by the 
creditor, that the debtor was not a debtor within the meaning of the Act and the 
debt could not consequently be adjusted. 


One Hari (plaintiff) obtained a money-decree against Allemeeya (defendant) 
on October 24, 1935, which provided that the defendant should pay the judg- 
ment debt in nine equal instalments, each on or before March 31 every year 
commencing from March 1936, and that in default of payment of any two in- 
stalments, the plaintiff was entitled to recover the entire amount due under the 
decree at once. The defendant committed default in payment of instalments 
payable in March 1936, March 1937 and March 1938, and the plaintiff on 
December 9, 1938, filed a darkhast to recover the entire amount due under 
the decree. This darkhast was infructuous and was disposed of on September 11, 
1939. On July 8, 1940, the plaintiff filed a second darkhast and this was dis- 
posed of on August 20, 1940. On July 30, 1943, i.e. within three years from 
the disposal of the last darkhast, the defendant made a part payment to the 
plaintiff and endorsed the payment in his own hand and under his signature 
below a certified copy of the decree. In the meanwhile in 1945 the Bombay 
Agricultural Debtors Relief Act, 1939, was made applicable to the area, and, 
therefore, on October 31, 1945, the plaintiff made an application in respect of 
the decretal debt to the Bombay Agricultural Debtows Relief Court. In that 
proceeding, on the day fixed for hearing of the preliminary question as to the 
status of the defendant, the defendant was absent and the Court made an ez 
parte order on February 24, 1951, holding that he was not a debtor under the 
‘Act. On March 15, 1951, the defendant applied to the Court to set aside the 
ex parte order passed against him and to re-hear the case. This application was 
dismissed on November 13, 1951. On January 4, 1952, the plaintiff filed the 
present darkhast to recover the amount due under the decree. The trial Judge 
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held that the darkhast was barred by limitation and dismissed the darkhast. 
On appeal, the District Judge held that the darkhast was within limitation and 
set aside the order of the lower Court, observing in his judgment, as follows :— 


“Now, as I have said, as the defendant had made part-payment of Rs. 5 on July 
30, 1943, and endorsed the payment in his hand-writing and under his signature on the. 
certified copy of the decree, the plaintiff got extended period of limitation of 3 years 
from that date. That period of 3 years was to expire on July 30, 1946, but before its 
expiration the Bombay Agricultural Debtors Relief Act was made applicable to the 
area and an application in respect of the decretal debt was made to the Court under 
that Act on October 31, 1945, by the plaintiff. In that proceeding, as I have said, an 
ex parte order was made by the Court against the defendant on February 24, 1951, hold- 
ing him to be not*’a debtor under the Act. The defendant then applied on March 15, 
1951, to set aside the ex parte order and to rehear the case and his application was 
dismissed on November 13, 1951. Therefore, under s. 52 of the Bombay Agricultural 
Debtors Relief Act the plaintiff is entitled to the deduction of the period from October 
31, 1945, to F@bruary 24, 1951, and from March 15, 1951, to November 13, 1951, during which 
the proceedings in respect of the debt were pending before the B.A.D.R. Court. It is 
conceded by Mr. Patil for the defendant that if this period is excluded, the present 
darkhast which was filed on January 8, 1952, would be within limitation. But the con- 
tention urged by Mr. Patil is that the plaintiff would only be entitled to the deduction 
of the period from October 31, 1945, to February 24, 1951, and is not entitled to the 
deduction of the period from March 15, 1951, to November 13, 1951, and, therefore, 
the present darkhast is barred by limitation. I feel myself unable to accept the sub- 
mission of Mr. Patil that the period from March 15, 1951, to November 13, 1951, cannot 
be excluded. It is true that on February 24, 1951, the Court held that the defendant 
was not a debtor under the Act, but it was ex parte finding and the defendant’s appli- 
cation io set aside that ex parte finding and to restore the case for rehearing was pend- 
ing before the Court from March 15, 1951, to November 13, 1951. Therefore, that period 
also during which the proceedings were prosecuted bona fide by the parties must be 
‘excluded in computing the period of limitation for the present darkhast.” 


The defendant appealed to the High Court, 


E. B. Kotwal for D. M. Parulekar, for the appellant. 
V. H. Kamat, for the respondent. 


BAVDEKAR J. The respondent in the present appeal had obtained a decree 
for money payable by nine instalments against the appellant. The decree pro- 
vided that if there was a default in paying two instalments, the respondent was 
entitled to execute the decree for the whole amount. The instalments for the 
years 1936, 1937 and 1938 were not paid, whereupon on December 9, 1938, the 
respondent made an application for execution of the whole amount due upon 
the decree relying upon the default clause. That darkhast was disposed of on 
September 11, 1939, and the next darkhast which was filed by the respondent 
on July 8, 1940, was disposed of on August 20, 1940. Within three years from 
that date the appellant paid Rs. 5 out of Court and endorsed the decree under 
‘his own signature in respect of the payment of that amount and consequently 
July 30, 1943, became a fresh point of limitation for the purpose of filing a 
fresh darkhast. In the meanwhile, however, inasmuch as the Bombay Agricul- 
tural Debtors Relief Act, 1939, came into force in the area in which the debtor 
resided, the creditor made an application under that Act for adjustment of the 
debts, and this application was disposed of on February 24, 1951. The judg- 
ment-debtor was absenteand in his absence the Court held that he was not a 
debtor so that the respondent became entitled to make an application for exe- 
cution of the decree. On March 15, 1951, however, the appellant made an 
application for setting aside the order passed behind his back in the application 
for adjustment of debts. This application was dismissed on November 13, 
1951, and the respondent filed a fresh application for execution on J anuary 4, 
1952. He contended that he was entitled while computing the period of limita- 
tion for filing a fresh application for execution to deduct the period during 
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which the proceedings were pending before the Debt Adjustment’ Court for ad- 
justment of the debt and also the time occupied during the determination of the 
application made by the appellant for setting aside the ex parte order upon 
the application made by the respondent. This contention of his has been ac- 
cepted by. the learned appellate Judge who has: held that the application for 
execution of January 4, 1952, was in time, and the judgment-debtor has 
appealed. 

Now, the question which falls for determination is with regard to the inter- 
pretation of ss. 51A and 52 of the Bombay Agricultural Debtors Relief Act. 
The original application was under the 1939 Act and it is common ground that 
that application is. under the provisions of the Act of 1947 to be treated as an 
application for adjustment of debts under the Act. In that case, it is obvious 
in the first instance that the time between October 31, 1945, and February 24, 
1951, must be deducted in computing the period of limitation for filing the apph- 
cation of January 4, 1952. Whether the time taken for the disposal of the 
application of the appellant for setting aside the ex parte order passed upon 
that application can or cannot be deducted in computing the same period 
depends upon the question whether during that period the respondent 
could have made an application for execution of the decree, notwithstanding 
the provisions of s. SLA, and if he could not do it, whether the time could not be 
excluded under the provisions of s. 52 in computing the period of limitation. 

Now, under s. 51A, sub-cl. (4), no civil Court shall entertain or proceed with 


‘any proceeding in respect of (i) any matter pending before the Court under 


this Act... It is common ground that there was a matter pending before the 
Court when the judgment-debtor made an application for setting aside the ex 
parte order passed upon the creditor’s application for adjustment of debts. 
It is said however that the matter was not pending before the Court under that 
Act. Now, the application for setting aside the ex parte order was made under 
the provisions of the Code of Civil Procedure which is made applicable by the 
Bombay Agricultural Debtors Relief Act, 1947, to the poceedings before the Debt 
Adjustment Court. It is because the Code is made applicable that the appellant 
could make an application for setting aside the ex parte order passed upon the 
ereditor’s application for adjustment of debts. That does not however seem to 
mean that the application was not an application under the Act. The Act had 
after all to make provision with regard to the procedure for proceedings under 
the Act. Instead of separately providing for the procedure to be followed by the 
Courts it provided that the Code of Civil Procedure would be applicable. The 
effect was exactly the same as if the provisions of the Code of Civil Procedure 
with regard to setting aside of the ex parte orders passed upon the applications 
made under the Act were embodied in the Act itself. It has got to be remember- 
ed that when provisions had to be made with regard to so many things it was 
difficult to employ very accurate language. Even if we look at s. 51A itself it 
refers to a suit or an application for execution for recovery of a debt as a suit 
or proceeding in respect of any matter pending before the Court under the Act. 
What would ordinarily be pending before the Court is an application for ad- 
justment of debts, and the suit or an application for execution for recovery of 
the debt would not be in respect of an adjustment. It would be in respect of 
the debt. Even so the suit or proceeding is referred to as a suit or proceeding 
in respect of any matter pending before the Court. In interpreting therefore 
the words ‘any matter pending before the Court under this Act’ it is necessary 
to take into consideration the difficulty of using accurate language. In any 
case wide language has been used and the words ‘‘Pertding under the Act’’ are 
wide enough to include an application made under a different provision, viz. 
one in the Code of Civil Procedure, when that provision was itself made appli- 
cable under the Act to be followed in all proceedings under the Act. In the 
second instance, it has got to be remembered that if one were to hold that during 
the time when an application for setting aside an ex parte order upon an applica- 
tion for adjustment of debts is pending there is jurisdiction in the Court to 
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entertain or ‘proceed with an application for recovery of a debt, the creditor 
could file an application for execution and the debtor would be compelled to 
ask either one or the other Court, namely, the Debt Adjustment Court or the 
Court before which the application for execution is going on, for an order res- 
training the creditor from executing the decree or staying the application for 
execution as the case may be. In my view, therefore, the words ‘any matter 
pending before the Court under this Act’ in el. (+) of s. 51A include the appl- 
cation for setting aside the ex parte order upon the application for execution 
of a debt. 

In that case the words in s. 52 ‘proceedings in respect of such debt’ would 
necessarily have to be interpreted to mean the proceedings for restoration of an 
application for adjustment of debts which has been dismissed for default in 
the absence of the debtor or an ex-parte order upon the application for adjust- 
ment of the debts made by the creditor that the debtor was not a debtor within the 
meaning of the Act and the debt could not consequently be adjusted. It is 
true that thp words which are used in s. 52 require proceedings in respect of 
such a debt. Now, proceedings for the adjustment of debts are proceedings in 
respect of such debt. It is said, however, that the proceedings for either resto- 
ration of an application for adjustment of debts or for setting aside the ex 
parte order against a debtor upon such an application aresnot proceedings in 
respect of such a debt. But the words ‘in respect of’ are very wide. They 
only require that connection should be established between the proceedings and 
the debt. The words by themselves do not require that the connection should 
be immediate. It could be remote and when the words are capable of having 
both the meanings, it is obvious that that meaning should be given to it which 
would further the purpose of the Act. That purpose undoubtedly was that as 
long as there is a matter before the Debt Adjustment Court with regard to the 
adjustment of the debts the civil Courts should stay their hands. They should 
proceed with a suit in respect of a debt from a person alleged to be a debtor 
under the Act or an application for execution of a debt only after the Debt 
Adjustment Court had so to speak finally decided an application for adjustment 
of debts which was pending before it. ` 

The learned appellate Judge was, therefore, quite right in holding that the 
application for execution of January 4, 1952, was in time. The appeal must 
be dismissed with costs. 

Appeal dismissed. 


Before Mr. Justice Bavdekar. 


KESHAV GOVIND OKA v. GANPATRAO BHAURAO KADU.” 


Bombay Khoti Abolition Act (Bom. VI of 1950), Sec. 2(1) (ix) (b) (i)t—Meaning of word 
‘resignation’ —Whether means surrendering of tenancy by tenant or transfer by him 
without consent of landlord. 

The word “resignation” in s. 2(1)(ix)(b)(i) of the Bombay Khoti Abolition Act, 
1949, means transferred by a tenant without the consent of the landlord. 
Purshottam v. Ganpat? and Ramchandra v. Dattatraya, referred to. 


this Aot has reverted to the khot under section 
10 of the Khoti Act and includes also lands 
entered as khoti nisbat in the revenue record 


* Decided, Jan 23, 1956. Second ee 
No. 971 of 1953, from the decision of B. V. 
Manjeshwar, District Judge, Kolaba at Alibag, 


in Appeal No. 80 of 1951, oonfirming the decree 
Saeeed by 0. D. Sawant, Oivil Judge, Junior 
Division, Roha, in Regular Cyril Suit No. 129 
of 1950. 

+The relevant section runs thus :— 

2. (i)—Defintttons. In this Act unless 
there is anything repugnant in the subject or 
context,—.... 

(sz) “Khoti nisbat land” means,-— 

(a) in the district of Ratnagiri land which 
is & khoti village before the coming into force of 


or the records of the khot before the passing 
of the Khoti Aot; 

(b) in the district of Kolaba,— 

(¢) land in a khoti dabei whioh May have 
come into the possession. of the khot by lapse 
for failure of heirs of a tenant or by forfeiture 
on the tenant’s failure to pay rent or by the 
resignation of the tenant ;” 

I (1925) 28 Bom. L. R. 780. 

2 (1907) 9 Bom. L. R. 320. 
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OnE Keshav (plaintiff) and his uncle owned survey Nos. 48/0 and 48]11 at 
Kadapur in the Kolaba district. Survey No. 48|0 was a khot khasgi land and 
survey No. 43|11 was in possession of the khoti tenant Jija, Jija sold survey 
No. 48]11 on January 22, 1921, to the father of Ganpatrao (defendant). As 
this sale took place without the consent of the khot, the uncle of the plaintiff 
filed a suit against the father of the defendant and Jija. The suit was decreed 

-in favour of the uncle of the plaintiff and he took possession through Court. 
The defendant then contintied in possession as tenant of both the survey num- 
bers. Survey No. 43/11 then came to the share of the plaintiff in a partition 
between him and his uncle. The defendant then refused to pay rent for the 
year 1946-47 and the plaintiff on June 5, 1950, filed the present suit against the 
defendant for a declaration of his title and for possession and for mesne profits 
in respect of both the survey numbers, alleging that both the lands were khoti 
khasgi lands of his family. The defendant contended that both the lands were 
khoti nisbat lands and not khoti khasgi lands of the plaintiff and, therefore, 
under the provisions of the Bombay Khoti Abolition Act, 1949, which was made 
applicable to the Kolaba district on May 15, 1950, the plaintiff wasenot entitled 
to claim possession of the lands from him. The trial Judge held that survey 
No. 48|0 was the plaintiff’s khoti khasgi land and, therefore, he was entitled to 
its possession, but that survey No. 43|11 was khoti nisbat land and the plaintiff 
was not entitled to àt in view of the Bombay Khoti Abolition Act. On appeal, 
by the plaintiff, the District Judge confirmed the decree of the trial Court so 
far as it had dismissed the plaintiff’s claim for possession of survey No. 48[11, 
observing in his judgment, as follows :— 

“Therefore, the important question that calls for decision in the appeal is whether 
the suit land is khoti khasgi land or khofi nisbat land. It is conceded on behalf of 
both ihe parties that whatever might have been the position prior to the Khoti Abolition 
Act the rights of the parties will have now to be determined under the provisions of 
this Act. The definition of “Khoti Khasgi” land is given in s. 2(1), cl. (vii) and it provides 
in sub-cl. (b) that in the Kolaba District ‘Khoti Khasgi’ land means:— 

(i) land which is entered in the Khot’s own name as khoti khasgi or in that o 
a co-sharer in a Khoti village in the records of the original survey; and 

(ii) land acquired since the original survey by the Khot by purchase or other 

lawful transfer otherwise than in his capacity as a Khot. 
It is admitted on behalf of both the parties that sub-cl. (i), does not apply to the present 
case, because in the record of rights (exh. 4) the suit land is not entered in the plaintiffs 
own name as khoti khasgi but is entered as khoti nisbat land in the name of the 
defendant as its occupant. Therefore, we have to decide whether sub-cl. (i) would 
apply as contended on behalf of the plaintiff. The learned trial Judge has held that 
this sub-clause does not also apply, because the suit land was not one acquired by the 
plaintiff's family by purchase or other lawful transfer otherwise than in his capacity 
as a Khot. I agree with him. It is common ground that this land was originally in 
the possession of one Jirga Laxman as khoti tenant. In January 1921 Jirga sold it to 
the present defendant’s father Bhaurao without the consent of the plaintiffs family. 
So in 1927 the present plaintiffs uncle as the then Khot of the village brought a suit 
against the defendant’s father for eviction, impleading also Jirga as party-defendant, 
and obtained a decree for possession (vide exh. 30). Paragraph 1 of that decree would 
specifically show that the plaintiffs uncle had asked for possession of the land in his 
capacity as a Khot and not as an ordinary person. Clearly therefore sub-~cl. (ii) cannot 
apply. It follows therefore that the suit land is not khoti khasgi land as defined in this 
Bombay Khoti Abolition Act. Next, if we look to the definition of khoti nisbat land 
given in cl. (ix) of s. 2(1) of the Act, it provides in sub-cl. (b) that in the district of 
Kolaba ‘Khoti Nisbat’ land means: 2 

(i) Land in a Khoti village which may have come into the possession of the Khot 
by lapse for failure of heirs of a tenant or by forfeiture on the tenants failure to pay 
rent or by the resignation of the tenant; and 

(ii) land which may have entered in the original survey in the Khoti Nisbat Padit 
Khoti and since brought into cultivation otherwise than at the Khot’s own expeuse. 
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It is admitted on behalf of both the parties that sub-cl. (ii) does not apply. It is, 
however, contended on behalf of the plaintiff that sub-cl. (1) also does not apply, while 
it is contended on behalf of the defendant that it does apply. The learned trial Judge 
had held that this sub-clause applies and I agree with him. As I have said, this land 
was unauthorisedly transferred by the original tenant Jirga to the defendant’s father 
without the consent of the plaintiffs uncle who was then the Khot and therefore the 
plaintiffs uncle re-entered on the land in his capacity as a Khot after obtaining decree, 
for eviction against the defendant’s father. The unauthorised transfer followed by giving 
up of possession of the land by the original tenant Jirga to the defendant’s father 
amounted to an abandonment or resignation of the land by the original tenant and there- 
fore it must be deemed that the plaintiffs uncle came into possession of the land as a 
Khot by reason of the resignation of the original tenant within the meaning of sub-cl. 
(ii) (vide Purshottam v. Ganpati, 28 Bom. L.R. 750). Therefore agreeing with the learned 
trial Judge, I hold that the suit land being a khoti nisbat land and not khoti khasgt 
land of the plaintiff as defined in the Bombay Khoti Abolition Act, he is not entitled 
io claim possession of the land from the defendant.” 


The plaintiff appealed to the High Court. 


M. M. Virkar, for the appellant. 
No appearance for the respondent. 


BAVDEKAR J. This second appeal arises from a suit filed by the appellant 
for recovery of possession of among others survey No. 43/11 of Kadapur, Man- 
gaon taluka, Kolaba district. The plaintiff’s case was that this land was khoti 
khasgi land and upon the introduction of the Bombay Khoti Abolition Act, 
1949, he became its occupant and he also became entitled to forfeit the tenancy 
in favour of the defendant as the defendant denied his title and claimed that 
he was himself the occupant. The defence of the defendant was that the lands 
in suit were khoti nisbat lands and upon the introduction of the Bombay Khoti 
Abolition Act, 1949, he became entitled to the occupancy of the lands and he 
could not be said to have denied the title of the appellant merely because he 
claimed such occupancy. The facts are not in dispute. It appears that this 
land was formerly in the possession of a tenant one Jija. She transferred this 
land to the defendant’s father whereupon the plaintiff’s uncle who was joint 
at the time of the transfer filed suit No. 34 of 1927 for possession of the land 
on the ground that Jija had transferred the land without his consent. He ob- 
tained a decree for possession and also obtained possession and subsequently let 
it to the transferee. It was the contention of the defendant that in these cir- 
cumstances the land was khoti nisbat land as defined by cl. (ir) of s. 2(1) of 
the Bombay Khoti Abolition Act, 1949. One part of the definition, namely, 
sub-cl. (6) (1) of cl. (ix) applicable in the district of Kolaba defines khoti 
nisbat lands as: 

“ di) land in a khoti village which may have come into the possession of the Khot by 
lapse for failure of heirs of a tenant or by forfeiture on the tenant’s failure to pay rent 
or by the resignation of the tenant.” 


The defendant contended that when Jija transferred the land to his father 
she resigned the land within the meaning of that term as used in s. 2(1), cl. (ix), 
sub-cl. (b) (+), of the Bombay Khoti Abolition Act, 1949. On the other hand 
it was the contention of the plaintiff that that could not be the meaning of 
that word. 

The learned appellate Judge has held, following the authority of this Court 
in Purshottam v. Ganpati,’ that the word ‘resigned’ in s. 2(1), el. (ix), sub-el. 
(b), sub-cl. (1), meant transferred by a tenant without the consent of the land- 
lord. He therefore held that these lands were khoti nisbat lands, and inasmuch 
as it is common ground that in the case of such lands under the provisions of 
the Bombay Khoti Abolition Act, 1949, the tenant became the occupant, the 
plaintiff was not entitled to a declaration of his title as an occupant. Nor was 

1 (1925) 28 Bom. L. R. 750. ` 
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T entitled to its possession upon the footing that the defendant had denied his 
title. i 

The plaintiff has come in appeal and the question in appeal is with regard 
to the meaning of the word ‘resignation?’ in this provision. Now, there has 
been a difference in the law applicable to khoti lands in the Ratnagiri district 
_aud that applicable to khoti lands in the Kolaba district. That was why in 

the Bombay Khoti Abolition Act, 1949, the words have separately been 
defined to mean different things in the two districts. But the law which was 
applicable to the Kolaba district formerly, that is, before the introduction of 
the Bombay Khoti Abolition Act, 1949, was s. 38 of Act I of 1865. Now, this 
Court had to consider that section as it stood in the year 1925 in the case of 
Purshottam v. Ganpati. It ran as follows :— 

“It shall also be competent to such officer, with the sanction of the Governor in 
Council, to fix the demands of the Khot on the tenant at the time of the general survey 
of a District and the terms thus fixed shall hold good for the period for which the 
settlement may be sanctioned. = 

But this limitation of demand on the tenant shall not confer on him any right 
of transfer by sale, mortgage or otherwise, where such did not exist before, and shall 
not affect the right of the Khot to the reversion of all lands resigned by his tenant during 
the currency of the general lease.” 


This Court took the view that when a tenant transferred land to another, it 
must be taken that he had resigned the land within the meaning of that term 
as used in that section. Prior to the Bombay Khoti Abolition Act, 1949, so far 
as the Kolaba district is concerned the law was that if a tenant transferred 
land to someone else without the consent of the Khot, then the Khot was entitled 
to reversion of the land and could consequently obtain possession on the ground 
that when the tenant so transferred the land he had resigned it. Now, the 
Legislature must have been aware of the interpretation put upon the words 
‘to resign’ by this Court in Purshottam v. Ganpati. It must, therefore, be 
taken that when it used the same words subsequently in defining the khoti 
nisbat lands in the Kolaba district as lands among other of which the landlord 
had come into possession by resignation of the tenant, it must be taken that it 
used the words to include among others lands transferred by the tenant with- 
out the consent of the Khot. It is obvious that if the word ‘resign’ were in- 
tended to be used in the sense of surrendering of a tenancy by a tenant, then 
knowing full well how the words have been interpreted the Legislature would 
have nsed words other than resignation of the tenant. It was obviously not 
difficult to use other words, for example, ‘surrender’. 

It is true that the words have been used in another Act relating to khoti 
lands this time in Ratnagiri district. They are to be found in s. 10 of the 
Khoti Settlement Act, Bombay Act I of 1880. Section 10 of the Act as it stood 
in 1907 came for interpretation before this Court in Ramchandra v. Datta- 
traya.! That section then stood as follows :— 

“If a privileged occupant resigns the land or any portion of the land in his, holding, 
or if any such occupant’s land lapse for failure of heirs, or other persons entitled thereto, 
or is forfeited on the occupant’s failing to pay the rent due in respect thereof, the land 
so resigned, lapsed, or forfeited, shall be at the disposal of the khot as khoti land free 
of all encumbrances other than liens or cuarges created or existing in favour of 
Government. 

But it shali not be competent to a privileged occupant at any time to resign a por- 
tion only of his entire holding except with the consent of the khot; and no privileged 
occupant shall be deemed to have forfeited his land on failure to pay rent unless such 
forfeiture is certified by the Collector.” 


It was held that the ordinary use of language does not permit the words ‘to 

resign the land’ being interpreted to mean to transfer the land to another 

on a sale deed and that it was impossible to interpret those words to mean 

itin view of the provisions of ss. 9 and 10 of the Act. The word ‘resign’ there- 
1 (1907) 9 Bom. L. R. 320. 
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fore was held consequently not to include transfer by a tenant without the 
consent of the landlord. It has got to be remembered, however, that even though 
the Legislature must be taken to have known that the words ‘resign the land’ 
in s. 10 of the Khoti Settlement Act, Bombay Act I of 1880, were held not to 
include Jands transferred by a tenant without the consent of the landlord, that 
was in connection with khoti lands in the Ratnagiri district. One could have 
understood the argument that if in defining khoti nisbat lands in the case of 
Ratnagiri district the words ‘resigning of the tenant’ had been used; there 
would have been force in the argument that the interpretation which was put 
upon these words in Ramchandra v. Dattatraya was intended by the Legisla- 
ture. But in this case the words have been used in defining khoti nisbat land 
in the Kolaba district to which a different enactment applied in which the 
words have been’ given a different meaning. In the second instance that it 
was not the intention of the Legislature in using the word ‘resignation’ in 
defining khoti nisbat land in the Kolaba district to adopt the meaning given 
to the word ‘‘to resign’’ in Ramchandra v. Dattatraya, is quite clear from the 
fact that when khoti nisbat land has been defined in the case of Ratnagiri 
district the Legislature has been careful not to use the words ‘resign the land’. 
The definition of khoti nisbat land in the Bombay Khoti Abolition Act, 1949, 
in the case of Ratnagiri district is: 

“land which in a khoti village before the coming into force of*this Act has reverted 
to the khot under section 10 of the Khoti Act...” 
The Legislature here could very well have reproduced the words of s. 10 of 
the Act in defining khoti nisbat land. It could have said for example that 
khoti nisbat land meant land which in a khoti village before the coming into 
force of this Act was resigned by the privileged occupant or has lapsed for 
failure of heirs or other persons entitled thereto, or was forfeited on the occu- 
pants failing to pay the rent due in respect thereof. But this would have 
created a confusion because the words were interpreted in two different senses 
in the Acts applicable to khoti villages in the two districts. The Legislature 
thas, therefore, been careful and has used the words 

“land which in a khoti village before the coming into force of this Act has reverted 
to the khot under section 10 of the Khoti Act.” 
That shows quite clearly that the Legislature did not want to use the words 
‘resignation of the tenancy’ in the sense in which this Court has held that the 
‘word ‘‘to resign’’ was used in s. 10 of the Khoti Settlement Act No. I of 1880. 

The learned appellate Judge was, therefore, quite right in coming to the 
conclusion that when Jija transferred the land to the defendant’s. father she 
was resigning the land, and as upon such transfer the plaintiff’s uncle sued Jija 
as well as the defendant’s father and obtained possession of the Jand, the land 
was khoti nisbat land as defined for the district of Kolaba by the Bombay 
Khoti Abolition Act, 1949. In that case upon the introduction of that Act the 
defendant became occupant of the land and the plaintiff could not obtain a 
declaration that he was occupant, nor could the plaintiff get possession of the 
property merely because the defendant claimed that he was the occupant of 
the land. 

It is said, however, that the land falls equally well in the definition of khoti 
khasgi land in the Bombay Khoti Abolition Act, 1949. In support of this con- 
tention reliance is placed upon s. 2(1), el. (vi), ‘sub-cl. (b) (44) : 

‘land acquired since the original survey by the khot by purchase or other lawful 
transfer otherwise than in his capacity as a khot.’ 
There is no evidence however to show that the Khot has acquired this land by 
purchase, nor is there any evidence of lawful possession taken by him otherwise 
than in his capacity as a Khot. The land was definitely therefore not khoti 
khasgi land, and the appellant did not become entitled to its occupancy upon 
the introduction of the Bombay Khoti Abolition Act, 1949. 
The appeal must be dismissed. As the respondent has not appeared, there 


will be no order as to costs. 
Appeal dismissed. 


650 THE BOMBAY LAW REPORTER. [VOL. GVO.. 


Before Mr. Justice Shah and Mr. Justice Vyas. 


THE UNION OF INDIA v. TAHERALI ISAJI.* 


Railway Receipt—Indian Railways Act (IX of 1890), Sec. 72(1)(2)—Goods Traffic Rules,. 
(Central Railway), Rr. 85AA, 30(2)—Endorsee of railway receipt, who is owner of 
goods covered by it, whether entitled to file suit against railway administration for 
loss of such goods—Effect of endorsement on railway receipt on transfer of goods 
covered by it—Liability of railway administration as carrier whether ceases on 
arrival of goods at destination statlon—-Whether commencement of liability to pay 
demurrage extinguishes lability of railway administration as carrier. 


An endorsee of a railway receipt is entitled to file a suit for damages against the 
railway administration relying upon his ownership or interest in the goods covered 
by the railway receipt. 

The property in the goods covered by a railway receipt is not necessarily transfer- 
red merely by an endorsement on the railway receipt. The endorsement is in form 
only an authority by the consignor or by his endorsee to a named person to ask for 
delivery of the goods represented by the receipt from the railway administration. 
By the request endorsed on the railway receipt to deliver goods to the endorsee, 
the endorsee does not become a transferee of the goods represented thereby. But 
a railway receipt being a document of title to goods, the property in the goods may 
he transferred by mere delivery of the receipt. In each case, the question is not 
whether an endorsement effects a transfer of the goods but whether the endorsement 
of the railway receipt and the delivery thereof is made with the intention of trans- 
ferring the goods to the endorsee. If the delivery of the railway receipt with an 
endorsement is made with the intention of transferring the goods, the holder of 
the railway receipt would be entitled, as owner of the goods, to file a suit against. 
the railway administration for loss or damage thereof. 

Sham} Bhanji & Co. v. North Western Ry. and G. K. Abhyankar & Co. of Baroda. 
v. GIP. Railway, distinguished. 

Dolatram Dwarkadas v. B.B. and C.I. Railway Company,’ Bhayyalal Ramratan vi 
B.N. Rly.‘ Jalan and Sons v. G.-G. in Council’ Piari Lal Gopi Nath v. The East Indian 
Railway Company, M.S.M. Ry. Co. v. K. Rangaswamy Chetty,” Sri Ram Krishna 
Mills v. Governor General’ and Erachshaw v. Dominion of India,’ referred to. 

The liability of the railway administration as a carrier does not cease merely on 
arrival of the goods at the destination station but it extends for the time which is. 
necessary for carrying out the obligation to deliver goods. What that time may be 
must depend upon the circumstances of each case. It cannot be said that the 
period prescribed by r. 85AA under Goods Traffic Rules (framed by the Central 
Railway) read with r. 30(2) forms a term of the contract between the parties which 
binds the consignee, nor can it be said that the period during which the goods are 
warehoused free of charge must be regarded as conclusive of what may be regarded 
as reasonable time by the Court. Warehousing of goods, to a certain extent, is 
necessary even for the purpose of effecting delivery, and the mere commencement. 
of the liability to pay demurrage, does not extinguish the liability of the railway 
administration as carriers. So Jong as the goods remain with the railway adminis- 
tration, they remain bailees of the goods, and if there is negligence on the part of 
the railway administration, the railway administration would be liable, even after the 
expiry of the period of free warehousing. 

Chapman v. Great Western Railway Co. and Bengal and North-Western Railway; 
v. Mul Chand,” referred to. 


*Decidad, January 20, 1956. Civil Revision R. C. 16 Bom. L. R. 526. 


Application No. 616 of 1954, from the decision 4 [1944] A. I. R. Nag. 382. 
of N. A. Sapre, Joint Civil Judge, Junior 5 [1949] A. Ie R. East Punj. 190.. 
Division, Dhulia, in Small Caure Civil Suit 6 (1924) I. L. R. 48 All. 691. 
No. 471 of 1953. 7 [1924] A. T. R. Mad. 517. 

1 (1945) 48 Bom. L. R. 698. 8 [1945] A. I. R. Pat. 387. 

2 (1952) Civil Revision Application No. 9 [1955] A. I. R. Mad. Bh. 70. 
1173 of 1950, decided by Chagla C. J., on April 10 (1880) 5 Q. B. D. 27 
4, 1952 (Unrep.). l1 (1920) I. L. R. 42 All. 655. 


ee (1914) I EN R. 38 Bom. 659, 
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One Taherali Isaji (plaintiff), who was a dealer in bicycles at Dhulia in 
the West Khandesh District, ordered out a quantity of bicycle tyres and 
tubes from the Dunlop Rubber Co. at Bombay. The Dunlop Rubber Co. con- 
signed the articles in three bundles which were delivered at the Byculla Goods 
Depot of the Central Railway at Bombay for carriage to Dhulia under a rail- 
way receipt dated May 1, 1952. In the railway receipt the consignors were 
shown as Dunlop Rubber Co. of India, Ltd., and the goods were consigned to- 
‘Self’, The consignment reached Dhulia on May 13, 1952, and was kept in 
the warehouse of the railway at the Dhulia railway station. The goods were 
checked on May 18, 1952 and were found in order. On May 25, 1952, when 
the next weekly inspection took place it was found that one out of the three 
bundles in the consignment was missing. The Dunlop Rubber Co. had sent 
the railway receipt to the Bank of Baroda, Ltd. after endorsing as follows: 
‘Please deliver to Messrs. Bank of Baroda, Ltd., Jalgaon”. The plaintif ob- 
tained an endorsement of the railway receipt in his favour from the bank 
and presented it on June 5, 1952, and demanded delivery of the consignment. 
The Statiofi Master at Dhulia delivered only two out of the three bundles and 
it was represented to the plaintiff that the remaining bundle was lost. 


On June 9, 1953, the plaintiff, after serving notices under s. 77 of the Indian 
Railways Act, 1890, and s. 80 of the Civil Procedure Qode, 1908, filed the 
present suit against the Union of India (defendant) as representing the Central 
Railway, for a decree for Rs. 170, being the compensation for the loss suffered 
by him by reason of the failure of the Central Railway to deliver the bundle. 
The defendant inter alia contended that by reason of r. 30(2) of the Goods 
Traffic Rules, Part I, the defendant was not liable for the loss of the bundle. 
The trial Judge held that the defendant was liable to pay compensation for 
loss of the bundle and passed a decree in favour of the plaintiff for Rs. 170, 
observing, in his judgment, as follows :— 

“ Now, the principal contention of the defendant is that the plaintiff is bound 
by the Goods Traffic Regulations and that under r. 30(2) in Part I of these Regulations, 
plaintiff is not entitled to any damages, as the delivery is not taken within a reasonable 
time of the arrival of the consignment at Dhulia. The rule says that in respect of 
goods not removed from railway premises at station of destination within a reasonable 
time, the Railway is not liable in any respect for any loss to such goods, arising 
from whatever cause, notwithstanding that the Railway may have warehoused or other- 
wise kept the goods. It is somewhat difficult to hold that this rule is in consonance 
with the duties of a bailee, because in respect of goods consigned to it for safe delivery 
to the consignee in good condition its duty as bailee does not end with the arrival 
of the goods at the place of destination. If the goods are kept in the warehouse before 
they can be delivered to the consignee, then the Railway must show that it has taken 
proper care to see that the goods are kept intact. As is admitted by the clerk of de- 
fendant Railway, the warehouse is locked and a watchman is kept for watching it. 
The loss of 1 bundle of tubes was only noted on May 25, 1952, ati the time of the weekly 
inspection. There were no signs of theft or robbery or breaking of the Jock, which could 
have indicated that the bundle may have been stolen. Railway Police Sub-Inspector has 
sent exh. 35 saying that the goods or the culprit could not be traced. Before any reli- 
ance can be placed on this, it must be shown that the goods were stolen. About that 
there is no evidence whatsoever. The mere fact that the goods were not seen on May 
25, 1952, does not mean that they were stolen. The goods must be shown to have 
been ‘lost’. Moreover, under the above rule, reasonable time means the free time 
allowed for demurrage agd wharfage on railways. There is no allegation in this case 
ihat any such charges were recovered from the plaintiff. If so, I hold that as plaintiff 
has taken delivery of the goods within a reasonable time of his having obtained the R/R 
through the bank, defendant is not entitled to shelter under r. 30(2) which may have 
been framed, more or less, for the purpose of impressing the consignees to remove their 
goods as early as possible. The rule cannot be taken advantage of so as to nullify the 
duties cast upon the railway as a bailee of the goods.” 7 
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The defendant applied in revision to the High Court. 
The application was heard. 


Str Jamshedji Kanga and R. M. Kantawala, with Isttle & Co., for the 
petitioners. 


V. J. Gharpure, for the opponents. 


Snag J. The amount in dispute in this case is only Rs. 170, but it raises 
questions of some complexity. The plaintiff is a trader in bicycles at Dhulia 
in the district of West Khandesh. The plaintiff ordered out a quantity of 
bicycle tyres and tubes from the Dunlop Rubber Co. of Bombay. The Dunlop 
Rubber Co. consigned the articles ordered by the plaintiff from Bombay in 
three bundles. The bundles were delivered at the Byculla Goods Depot of the 
Central Railway for carriage to Dhulia under railway receipt No. 6513/32 
dated May 1, 1952. The consignors were shown in the railway receipt as 
Dunlop Rubber Co. of India, Ltd., and the goods were consigned to ‘Self’. 
The consignment reached the destination on May 13, 1952, and was kept in 
the warehouse of the railway at the Dhulia railway station. On May 18, 1952, 
the goods were checked at the weekly inspection and the entire consignment 
was found in order.» At the next inspection on May 25, 1952, one out of the 
three bundles in the consignment was found missing. The Dunlop Rubber Co. 
had sent the railway receipt to the Bank of Baroda, Ltd., after endorsing the 
same as follows: ‘‘Please deliver to Messrs. Bank of Baroda, Ltd., Jalgaon’’. 
The plaintiff obtained an endorsement of the railway receipt in his favour 
from the Bank of Baroda, Ltd., and presented the railway receipt on June 5, 
1952, and demanded delivery of the consignment. The Station Master at Dhulia 
gave what is called ‘‘open delivery’’. Only two out of the three bundles were 
delivered and it was represented to the plaintiff that the remaining bundle 
was lost. The plaintiff then served the usual notices under s. 77 of the Indian 
Railways Act and s. 80 of the Civil Procedure Code and filed Small Cause 
Suit No. 471 of 1953 in the Court of the Joint Civil Judge, Junior Division, 
at Dhulia, against the Union of India as representing the Central Railway, 
for a decree for Rs. 170 being the compensation for loss suffered by him by 
reason of the failure of the Central Railway to deliver the bundle. The suit 
was resisted by the Union of India on diverse grounds. It was contended that 
the plaintiff was not a consignee of the goods, that he was not entitled to file 
a suit for compensation for loss of the goods, that the goods had been received 
in due course on May 18, 1952, and the consignment was found in order in 
the weekly inventory on May 18, 1952, but one bundle was found missing in 
the inventory on May 25, 1952, and a report in that behalf was made immediate- 
ly, but on investigation the missing bundle and the person responsible for remov- 
ing the same could not be traced. It was also contended that the Union of India 
was, by reason of r. 30(2) of the Goods Tariff Rules, Part I, not liable for loss of 
the bundle, and that in any case the claim was excessive. 

At the trial, the plaintiff gave evidence and stated that he had enquired 
about the goods on two or three occasions before June 5, 1952, but he was in- 
formed by the Station Master that the goods had not arrived and that he was 
not given intimation about the arrival of the goods. He then stated that he 
did not know about the deficiency in the goods till actual delivery was tendered 
to him.by the Station Master. Dattatraya Gajanan, an employee of the Cen- 
tral Railway, was examined on behalf of the Union of Jodia. He stated that 
one of the bundles was found missing when inventory was made on May 25, 
1952, and an endorsement in that behalf was made by the Goods Clerk, Laxman 
Hiraji. He then stated that watchmen were kept to guard the warehouse and 
there was no report made about the breaking of locks of the warehouse. He 
also stated that the key of the warehouse used to remain with the Assistant 
Station Master and the warehouse was always opened in the presence of some 
official. The witness was unable to say how the bundle was lost. The witness 
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also stated that he did not know whether the consignor was informed about the 
loss and that there was no fixed rule about ‘the period of arrival of goods’. 

The learned trial Judge held that the plaintiff was entitled to file the suit and 
that the Union of India was liable to pay compensation for loss of one bundle 
of bicycle tubes which was not delivered to the plaintiff. The learned Judge 
passed a decree in favour of the plaintiff for Rs. 170 with costs and future _ 
interest on Rs. 153 at 4 per cent. per annum. The Union of India has invoked 
the revisional jurisdiction of this Court and has challenged the legality of the 
decree passed by the trial Court. 

In support of the application, substantially two contentions were urged 
by counsel for the Union of India: (1) that the plaintiff had no right to sue 
as he had not entered into a contract with the Railway Administration. It was 
submitted that éven though the plaintiff was shown on the railway receipt 
as an endorsee, the benefit of the contract entered into by the Dunlop Rubber 
Co. with the Central Railway was not assigned to the plaintiff and the plaintiff 
was, therefore, not entitled to file a suit for compensation for loss of the goods; 
(i1) that the plaintiff having failed to make a demand for delivery of goods within 
the period prescribed by r. 30(2) of the Goods Tariff Rules read with r. 85AA, 
the lability of the Central Railway was extinguished, and for loss of the goods 
the plaintiff could not maintain a suit for compensation. — 

Now, the railway receipt issued by the Central Railway is in the name of 
Dunlop Rubber Co. of India, Ltd. The goods are consigned to Self and at the 
foot of the receipt it is stated: 

“(a) This receipt must be produced by the consignee or the goods will not be 
delivered; if he does not himself attend, he must endorse a request for delivery to the 
person to whom he wishes it made... (b) If the consignment or this Railway receipt is 
sold one or more times, the endorsement must be distinct or to deliver to a certain 
person or firm. Special attention is drawn to the notices on the back, which form a 
legal contract. (c) If this railway receipt is lost, the goods will be delivered upon a 
properly stamped Indemnity Bond.” 

On the reverse of the railway receipt there are several printed conditions, the 
third condition whereof is as follows: 

“That the railway receipt given by the railway for the articles delivered for con- 
veyance must be given up at destination by the consignee to the railway or the railway 
may refuse to deliver and that the signature of consignee or his agent in the delivery 
book at destination shall be evidence of complete delivery. If the consignee does not 
himself attend to take delivery, he must endorse on the receipt a request for delivery 
to the person to whom he wishes it made, and if the receipt is not produced the delivery 
of the goods may, at the discretion of the railway, be withheld until the person entitled 
m its opinion to receive them has given an indemnity to the satisfaction of the railway.” 
As I have stated earlier, the Dunlop Rubber Co. endorsed the receipt in favour 
of the Bank of Baroda, Ltd., and the Bank of Baroda, Ltd., endorsed it in 
favour of the plaintiff. Both the endorsements were in the form of directions to 
the railway administration to deliver the goods to the named endorsee. 

A railway receipt is in form a document which acknowledges receipt of 
goods tendered for consignment by the consignor to the railway administra- 
tion. When a consignor desires to send goods by rail from one station to 
another, the railway administration requires the consignor to execute a con- 
sienment note by which the administration is requested to send the goods 
from a named station to the destination. The consignment note contains the 
name of the consignor, the name and address of the consignee, the number, 
description and weight? of the articles sent and the name of the person who 
is liable to pay the freight, and a certificate that the particulars given are 
correct. Against the consignment note accompanied by delivery of goods, the 
railway issues a receipt to the consignor which in form is an authority to the 
consignee at the destination to apply for delivery of the consignment described 
therein. : 

Their Lordships of the Privy Council in Mercantile Bank of India, Ld. V. 


654 THE BOMBAY LAW REPORTER. [VOL. LVII. 


Central Bank of India, Ld.’ characterised a railway receipt as ‘‘an ambiguous 
document’’ which is ‘‘in form merely an authority to take delivery of the goods”. 
But under the Sale of Goods Act, a railway receipt is regarded as a document of 
title and delivery of goods to which it refers may be effected by delivery of the 
railway receipt. It is, however, not a negotiable instrument. The endorsement 
being in the form of an endorsement authorizing the endorsee to take delivery 
of the goods the railway receipt may as against the railway administration 
authorize the endorsee to take delivery of the goods, but the holding of the 
railway receipt which is delivered by the consignor with the intention of trans- 
ferring the goods to which it relates also evidences title to the goods covered 
thereby. As we have stated earlier, the goods had been purchased by the plain- 
tiff from the Dunlop Rubber Co. The plaintiff had paid the price for the 
goods and had obtained possession of the railway receipt from the Bank of 
Baroda, Ltd., to which it was sent after endorsement by the Dunlop Rubber 
Co. The plaintiff was, therefore, the owner of the goods covered by the rail- 
way receipt and he was also entitled to obtain delivery thereof by reason of 
the endorsement made thereon. It is true that the contract of consignment 
was entered into by the Dunlop Rubber Co. of India, Ltd., and by the mere 
endorsement of the railway receipt in favour of the Bank of Baroda, Ltd., and 
the ultimate endorsement in favour of the plaintiff, the plaintiff did not become 
the assignee of the benefit of the contract. It is well settled that ‘‘a contract 
cannot be annexed to goods so as to follow the property in the goods either 
at common law or in equity’’. (See Pollock on Contracts, 13th edn., p. 187). 
Therefore, by the sale of the goods by the Dunlop Rubber Co. to the paintiff, 
the benefit of the contract evidenced by the railway receipt did not devolve 
upon the plaintiff. 

The principal question which then falls to be determined is, whether the 
plaintiff as an endorsee of the railway receipt is entitled to file a suit for 
damages for loss of goods relying upon his ownership or interest in the goods 
covered by the railway receipt. A division bench of this Court held in Dolatram 
Dwarkadas v. B.B. and C.I. Railway Company? that 

“A railway receipt is a mercantile document of title and the endorsee of the receipt has 
sufficient interest in the goods covered by it to maintam an action against the Railway 
Company for damages in respect of the goods covered by the receipt.” 


In that case the goods were consigned by one Sukhdin Ramlal at a railway 
station in the United Provinces to Ahmedabad. The goods were consigned 
to self but the consignor endorsed the railway receipt asking the railway 
administration to deliver the goods to one Narandas Lakshmandas. The re- 
celpt was endorsed by Narandas in favour of the plaintiff Dolatram Dwarkadas. 
At Ahmedabad the plaintiff paid the freight and the railway administration 
delivered to the plaintiff a part of the goods on payment of demurrage which 
was due and payable as the goods had not been taken delivery of within the 
period allowed for delivery free of demurrage. The plaintiff then filed a suit 
against the railway administration for the value of certain bags of wheat 
which had been damaged during transit and for demurrage which, he alleged, 
had been illegally recovered from him. The Court of Small Causes at Ahmeda- 
bad, which tried the suit, held that the suit filed by the plaintiff was not main- 
tainable as the plaintiff was a commission agent and had no interest in the 
goods delivered to him. A revision application was filed against that deci- 
sion and this Court reversed the decision and held that a railway receipt 
being a mercantile document of title the endorsee ef such a receipt had 
sufficient interest in the goods covered by it to maintain an action of the 
nature filed by the plaintiff. This view appears to have been accepted in a 
Jarge number of decisions of the Courts in India. In Bhayyalal Ramratan v. 
B.N. Rly. the Nagpur High Court held that an endorsement on a railway 
1 (1937) L. R. 66 TA. 75, L. R. 525. 


s.c. 40 Bom. L. R. 713. 3 [1944] A. I. R. Nag. 362. 
2 (1914) I.L. R. 38 Bom. 659, 8.0.16 Bom, 


156. | UNION OF INDIA v, TAHERALI (A.c.J.)—Shah J. 655 


receipt entitled the endorsee to claim delivery of the goods and to file a suit 
for compensation for damage to the consignment. In Jalan and Sons v. G.-G. 
sn Council,’ it was held that (p. 192): 


“the railway receipt being a mercantile document of title the endorsement of it vests 
the endorsee with a valuable right...the endorsee of a railway receipt not only can take 
the delivery of the goods covered by the receipt but he can also give a complete discharge 
...it follows from all this that he is also competent to bring a suit, in respect of the goods.” 
It was held in Piari Lal Gopi Nath v. The East Indian Railway Company,2 
that 


“A railway receipt is a mercantile document of title and an endorsee thereof has suffi- 
cient interest in tht goods covered by it to maintain an action for damages against the 
Railway Company who issued it.” 


The Madras High Court in M.S.M. Ry. Co. v. K. Rangaswamy Chetty? has 
taken the yiew that where goods have been consigned and property in the 
goods has passed, it is only the consignee who can file a suit and not the 
consignor. A similar view appears to have been taken in Sri Ram Krishna 
Mills v. Governor-General. In Erachshaw v. Dominion of India® (represent- 
ing B.B. & C.I. Railway), it was held that a consignee of goods under a railway 
receipt, or an endorsee thereof even if he is an agent of the consignor, has 
sufficient interest in the goods to file a suit for compensation for loss of the 
goods. It appears therefore that there is a formidable body of authority which 
has taken the view that an endorsee of a railway receipt even if he is a com- 
mission agent is entitled to file a suit against the railway administration for 
compensation for loss or damage to the consignment. 


But strong reliance was sought to be placed on behalf of the Union of India 
upon a judgment of Mr. Justice Bhagwati in Shamjit Bhanji & Co. v. North 
Western Ry.© in support of the contention that a suit for compensation for 
loss of the consignment against the railway administration can only lie at the 
instance of the consignor, when the consignor has obtained a railway receipt 
under which the goods are to be delivered ‘to self’. It was urged, relying 
upon that judgment, that the plaintiff in this case has no right to file a suit 
for damages against the railway administration. In Shamji Bhanji & Co.’s 
case the plaintiffs had sold certain goods to one S and the goods were to be 
supplied to S at Peshawar. The goods were entrusted by the plaintiffs to the 
railway administration of the B.B. & C.I. Railway to be carried at ‘‘railway 
risk’’ and the goods were consigned to self. The plaintiffs paid the freight 
and the railway receipt was endorsed by the plaintiffs in favour of a third 
party. During transit the goods were destroyed by fire. The receipt was 
successively endorsed to various parties till it reached the hands of S. When 
the railway receipt finally came into the possession of the plaintiffs it bore an 
endorsement made by § in their favour. The plaintiffs then filed a suit against 
the railway administration of the North Western Rly. for compensation 
for loss of the goods. It was contended on behalf of the railway administra- 
tion that the plaintiffs were not entitled to file a suit for compensation for 
loss of the goods inasmuch as the railway receipt had been endorsed in favour 
of various persons and the ultimate endorsement in favour of the plaintiffs 
by S having been made after the goods were destroyed by fire it could not 
clothe the plaintiffs with right to sue. Mr. Justice Bhagwati rejected the 
contentions raised by *the railway administration, and held that the suit 
filed by the plaintiffs for compensation for loss of goods was maintainable. 
The learned Judge exhaustively dealt with the evidence and held that the 
property in the goods had even till the date when the goods were des- 


1 [1949] A. I. R. East Punj. 190. 4 [1945] A. I. R. Pat. 387. 
2 (1924)1.L. RB. 46 All. 691. 5 [1955] A. I. R. Mad. Bh. 70. 
3 [1924] A. I. R. Mad. 517. 6 (1945) 48 Bom. L.R. 698. 
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troyed remained vested in the plaintiff, and that the endorsement'on the rail- 
way receipt was made by the plaintiffs only with a view to authorize collection 
and not with a view to a transfer property In the goods. It was held that S, the 
purchaser of the goods, was not a transferee of the goods represented by the 
railway reteipt and that he did not become entitled to obtain possession of 
the goods from the railway administration in his own right. It was further 
held that even assuming that the title was vested in S at the time when the 
goods were destroyed, the plaintiffs had still a right to file a suit because they 
had entered into a ‘‘special contract’’ with the railway administration whereby 
the goods were deliverable to them. According to Mr. Justice Bhagwati, the 
consignors having entered into a special contract with the railway adminis- 
tration under which the goods were deliverable to them, the,plaintiffs as con- 
signors were still entitled to maintain the suit, even if the property in 
the goods had passed to the consignee at the time of the consignment. It was 
observed that in considering whether the consignor was entitled to file a suit 
for loss of a consignment the primary test is whether at the date when the 
consignment was despatched the consignor was the owner of the goods. We 
are not called upon in this case to decide whether the consignor as the party 
who has entered into a contract with the railway administration is entitled to 
file a suit for compensation for failure to deliver the goods by the railway 
administration. In Shamji Bhanji & Co.’s case it was clear on the evidence that 
the title in the goods had remained with the plaintiffs even after the consign- 
ment was despatched and § had only a right to collect the goods. In other 
words, the railway receipt was endorsed only for authorizing the endorsee to 
take delivery of the goods. The plaintiffs in that case as owners of the goods 
and also as parties who contracted with the railway administration, were held 
entitled to file a suit for compensation for loss or destruction of the consign- 
ment. Again the plaintiffs in that case were the ultimate endorsees of the 
railway receipt and even as ultimate endorsees they were entitled to file the 
suit. The Court in that case was not called upon to decide whether an en- 
dorsee to whom property in goods was transferred was entitled to maintain 
a suit for compensation for loss of the goods against the railway administration. 
The case is, therefore, not an authority for the proposition that an endorsee of a 
railway receipt, who is also an owner of the goods covered thereby, cannot main- 
tain a suit for compensation for loss of the goods against the railway administra- 
tion, This Court has held in Dolatram Dwarkadas v. B.B. & C.I. Railway Com- 
pany, that even a commission agent to whom a railway receipt is endorsed has 
sufficient interest to maintain a suit against the railway administration for 
compensation for loss of goods and there is nothing in the judgment in Shams 
Bhanji’s case which is inconsistent with the earlier decision. It is true that 
the property in the goods covered by a railway receipt is not necessarily trans- 
ferred merely by endorsement on the railway receipt. The endorsement 
is in form only an authority by the consignor or by his endorsee to a named 
person to ask for delivery of the goods represented by the recelpt from the 
railway administration. By the request endorsed on the railway receipt to 
deliver goods to the endorsee, the endorsee does not become a transferee of the 
goods represented thereby. But a railway receipt being a ‘document of title 
to goods, the property in the goods may be transferred by mere delivery of 
the receipt. In each case, the question is not whether an endorsement effects 
a transfer of the goods but whether the endorsement of the railway receipt 
and the delivery thereof is made with the intention of transferring the goods 
to the endorsee. If the delivery of the railway receipt with an endorsement 
is made with the intention of transferring the goods, the holder of the railway 
receipt will be entitled, as owner of the goods, to file a suit against the 
railway administration for loss or damage thereof. Even if the endorsee 18 & 
mere commission agent, he will still be entitled to file a suit for loss or 
damage to the consignment. In Shamji Bhanji & Co.’s case the plaintiffs 

being the consignors and consignees as well and having themselves entered 
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into a conftact with the railway administration and also being the ultimate 
endorsees, Were on any view entitled to file a suit for compensation. That deci- 
sion cannot’ be regarded as an authority for the proposition that an endorsee 
of a railway receipt is not entitled to file a suit for compensation for loss or 
damage, even if he is the owner of the goods consigned. 

Reliance was also sought to be placed upon an unreported judgment deli- 
vered by the learned Chief Justice in G. K. Abhyankar & Co. of Baréda v. 
GIP, Railway.’ In that case the plaintiffs had sent a consignment of jaggery 
from Lonand on the M. S. M. Rly. to Baroda, and when delivery was 
given at Baroda it was found that there was shortage in the consignment. 
The plaintiffs filed a suit to recover compensation for short delivery. The 
suit was dismissed by the Court of Small Causes, Poona, on the ground 
that the railway receipt having been endorsed in favour of the purchaser 
no suit could be maintained by the consignors. The learned Chief Justice 
delivering the judgment followed the decision of Shamjt Bhanji & Co. v. North 
Western Rly. Co. and held that the plaintiffs as owners of the goods at the date 
of consignment were entitled to file the suit. In the view of the learned Chief 
Justice, if at the date of consignment the plaintiff was the owner of the goods, 
it was difficult to understand why the consignor could not sue the railway 
administration for compensation for loss of the goods Merely because at a 
subsequent date the property in the goods had passed to someone else. That 
case also can have no application to the facts of the present case. We are not 
concerned in this Revision Application to decide whether the consignor can 
maintain a suit, relying upon the contract of consignment, for compensation 
for failure td deliver the goods. As we have pointed out earlier, the transfer 
of the goods does not transfer the benefit of the contract relating to the goods 
which the transferor has entered into. If the transferee of the goods, there- 
fore, seeks to file a suit relying upon the terms of the contract entered into by 
the transferor, he is liable to be non-suited. But the transferee as the owner 
of the goods or having some interest in the goods is, according to the decisions 
to which we have already referred, entitled to file a suit against the railway 
administration, relying upon the title or interest that he has in the goods. 
That seems to be the effect of the decisions to which we have already referred. 
The view taken by the learned trial Judge, therefore, that the plaintiff is 
entitled to maintain a suit for compensation for loss of a part of the consign- 
ment which was not delivered to him must be accepted. 

The consignment of three bundles reached Dhulia railway station on 
May .18, 1952, and two out of the three bundles were delivered on June 5, 
1952. On the evidence of Dattatraya Gajanan, it is clear that one of the 
bundles was lost some time between May 18 and 25, 1952. The railway 
administration is unable to explain how the bundle disappeared from their 
custody. The plaintiff says that he had gone to the Dhulia railway station 
many times to enquire about the arrival of the goods and he had been told 
that the goods had not been received. The learned trial Judge has accepted 
that evidence and we see no reason to disagree with the view of the learned 
trial Judge. It must, therefore, be held that the plaintiff came to know on 
June 5, 1952, that the goods had been received at Dhulia, and when he de- 
manded delivery, he was given a part of the consignment. But the Union of 
India contends that the goods having been received on May 13, 1952, on the 
expiry of the period prescribed in the Goods Tariff Rules, Part 1-A, the liabi- 
Jity of the railway administration ceased altogether, and if thereafter the goods 
could not, on account of circumstances beyond their control, be delivered, the 
railway administration was not liable to pay compensation. Reliance in that 
behalf was sought to be placed r. 30, Chap. I, of the Goods Tariff Rules 
framed by the Central Railway. Rule 30, in so far as it is material, states: 

“The Railway Administration hereby gives public notice: (2) That in respect of goods 

1 [19521 Civil Rev’sion Application No. April 4, 1952 (Unrep.). : 
1173 of 1950, decided by Chagla C. J., on 

L. Ri—42. 
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not removed from railway premise at station of destination within the time allowed free 
of demurrage and wharfage ‘the railway is not liable in any respect for any loss, des- 
truction, deterioration of or damage to such goods arising from whatever cause notwith- 
standing that the railway may have warehoused or otherwise kept the goods and not- 
withsianding that the railway shall be entitled to be paid the authorized charges for 
goods so left on their premises.” 


Under r. 85 AA, which deals with ‘‘warehousing and retention of goods and 
levy of wharfage’’ the free time allowed for delivery of goods at the Dhuha 
station is two days including the day on. which the goods are available for 
delivery. It is urged that the goods having been received at the Dhulia railway 
station on May 18, 1952, if delivery was not taken by May 14, 1952, the 
liability of the administration thereafter ceased. Now r. 30(4) in form appears 
to be a mere assertion by the railway administration that the administration 
will not be liable if the goods are not removed within the time allowed free 
of demurrage and wharfage. There is nothing to indicate that the rule is 
made a part of the contract of consignment. The railway receipt issued by 
the Central Railway does not incorporate the terms of r. 30 as one of the 
eonditions on which the goods are consigned. 

It is true that the railway administration is a public carrier and undertakes 
to carry goods andeto deliver the same and the responsibility of the railway 
administration under a contract of consignment is as a carrier and not as a 
warehouseman. , If goods are warehoused by the railway after they are received 
at the destination, that is only incidental to the liability of the railway to 
deliver the goods. Under s. 72(1) of the Indian Railways Act, 

“The responsibility of a railway administration for the loss, destruction or deteriora- 
tion of animals or goods delivered to the administration to be carried by railway shall, 
subject to the other provisions of the Act, be that of a bailee, under sections 151, 152 and 
161 of the Indian Contract Act.” 


Sections 151 and 152 of the Contract Act prescribe the care to be taken by a 
bailee of goods bailed to him and the responsibility of the bailee for loss, 
destruction or deterioration thereof. Section 161 prescribes the responsibility 
of the bailee when the goods bailed are not duly returned. By gub-s (2) of 
s. 72 it is provided that an agreement which purports to limit that responsi- 
bility shall be void, 

“unless it is in writing signed by or on behalf of the person sending or delivering to the 
railway administration the goods and is otherwise in a form approved by the Central 
Government.” 


When goods are delivered to a railway administration for being carried to 
a particular destination, the railway administration undertakes responsi- 
bility to deliver the goods if delivery is demanded within a reasonable time 
after the goods reach the destination. If the goods are lost after they have 
reached the destination, the railway administration is not in all cases 
absolved from liability for loss or damage to the goods. It is true that 
if there has been undue delay on account of the default of the consignee 
the railway administration may be absolved from liability imposed by 
s. 72 of the Act, but the liability under the contract of consignment con- 
tinues till the expiry of reasonable time after the goods are received at the 
destination. Again even after the expiry of reasonable time after the arrival 
of goods the liability for negligence of the railway administration survives. 
In Chapman v. Great Western Railway Co.,1 it was held that when the goods 
consigned to the plaintiff had not been called for withip a reasonable time after 
they were received at the destination station, ‘‘the liability of the defendants 
(Railway Administration) as common carriers in respect of the goods had 
ceased, and they had become mere warehousemen of them’’ and consequently 
the action in damages was not maintainable in the absence of evidence of 
negligence on the part of the defendants. It may be observed that in England 


1 (1880) 5 Q. B. D. 278. 
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a railway company is an insurer of goods. In Chapman’s case the plaintiff 
sought to render the London and North Western Railway Company liable to 
pay compensation for accidental loss of goods which were after arrival at the 
estination burnt in the warehouse of the railway and the Court held that the 
ralway company was not liable as the lability of the railway as carriers had 
ceased, the plaintiff having failed to call for delivery within a reasonable time 
after arrival of the goods. It was held in that case that (p. 281): ns 


“The contract of the carrier being not only to carry, but also to deliver, it follows 
that, to a certain extent, the custody of the goods as carrier must extend beyond, as well 
as precede, the period of their transit from the place of consignment to that of destination,” 
and if consignment is demanded within a reasonable time after the receipt of 
the goods, the railway administration would be liable as carriers even though 
the goods are warehoused. As to what would be reasonable time, must 
depend on the circumstances of each case. It was observed (p. 282): 

“...When once the consignee is in morå by delaying to take away the goods beyond 
a reasonable time, the obligation of the carrier becomes that of an ordinary bailee, being 
confined to taking proper care of the goods as a warehouseman; he ceases to be liable 
in, case of accident. What will amount to reasonable time is sometimes a question of 
difficulty, but as a question of fact, not of law. As such it must depend on the circum- 
stances of the particular case.” a 


This case was followed by the Allahabad High Court in Bengal and North- 
Western Railway v. Mul Chand.! The Allahabad High Court in that case 
held that if a consignee fails to take delivery of goods ‘‘by his own laches, he 
cannot hold the railway company liable for any loss or damage which may ac- 
crue.” It was further held that ‘‘the consignee of goods sent by rail is bound 
to take delivery thereof within a reasonable time.” I+ must, therefore, be held 
that the liability of the railway administration as a carrier does not cease 
merely on arrival of the goods at the destination station but.it extends for the 
time which is necessary for carrying out the obligation to deliver the goods. 
What that time may be must depend upon the circumstances of each case. It 
cannot be said that the period prescribed by r. 85 AA under Goods Tariff Rules 
read with r. 30(2) forms a term of the contract between the parties which binds 
the consignee, nor can it be said that the period during which the goods are 
warehoused free of charge must be regarded as conclusive of what may be 
regarded as reasonable time by the Court. It cannot be forgotten that in India 
sometimes the consignees have to travel long distances to take delivery of the 
consignment and cases of considerable delay in carriage of goods from the 
station of consignment to the destination station are not unknown. It cannot 
be expected of the consignee that he should attend at the railway station at 
the arrival of every train which might possibly earry the goods belonging to 
him, and if he fails to do so and the goods are lost or damaged after the expiry 
of the period for which they remain free of charge for demurrage and whar- 
fage, the liability of the administration ceases. Warehousing of goods, to a 
certain extent, is necessary even for the purpose of effecting delivery, and the 
mere commencement of the liability to pay demurrage, in our judgment, does 
not extinguish the liability of the railway administration as carriers. In any 
event, so long as the goods remain with the railway administration, they do 
remain bailees of the goods, and if there is negligence on the part of the railway 
administration, the railway administration would be liable, even after the expiry 
of the period of free warehousing. 

The learned trial JudBe has, as we have already pointed out, believed the 
evidence of the plaintiff that he had gone to the railway station to demand 
the consignment on various occasions but it was only on June 5, 1952, that the 
goods were actually delivered to him. The railway administration has been 
unable to explain how one of the bundles from the consignment disappeared 
from their warehouse. No clear or reliable evidence has been led by them tå 


1 (1920) I. L. R. 42 All. 655. 
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show that due precaution was taken for protecting the plaintiff’s goods. In 
the circumstances, the view taken by the learned trial Judge that the railway 
administration did remain liable, even after the arrival of the goods, for the 
safety of the goods belonging to the plaintiff and that they were liable to pay 
damages, must be accepted. The rule is, therefore, discharged with costs. 


Rule discharged. 


=> 


ee 


Before the Hon’ble Mr. M. C. Chagla, Chief Justice, and Mr. Justice Dixit. 


THE EAST AND WEST INSURANCE CO. LTD. v. MRS. KAMLA 
JAYANTILAL MEHTA.* ‘ 


Company—Calls—Under articles of association call only to be made by resolution of 
directors—Call made without specifying time of payment of call—Validity of call— 
Call under articles of association made payable by instalments—Whether provision 
relating to instalments can only be made by resolution passed by direcfors—Essential 
features of valid resolution making a call. 


Where under the articles of association of a company a call can only be made by a 

resolution passed dy the board of directors, it is essential for the validity of the call 

. that the resolution making the call must specify the time of payment of the call. 
A provision in the articles of association that a call may be made payable by instal- 
ments, as it relates to the making of the call, must, therefore, form part of the resolu- 
tion authorising the call. 

Two material articles of association of a company were as follows:—Article 18 pro- 
vided: “The directors may, from time to time, make such calls as they think fit upon 
the members in respect of all monies unpaid on the shares held by them respectively, 
and not by the conditions of allotment thereof made payable at fixed times, and each 
member shall pay the amount of every call so made on him to the persons and 
at the time and places appointed by the directors. A call may be made payable by in- 
stalments.” Article 19 provided: “A call shall be deemed to have been made at 
the time when the resolution of the directors authorising such call was passed.” On 
the construction of the articles:— 

Held, that article 19 required the making of a call by a resolution passed by the 
directors at a meeting of the board of directors, 4 

that the amount of the call as well as the time when the call money should be 
paid by the shareholders should be mentioned in the resolution, and 

that the provision that a call should be made payable by instalments can only be 
made by a resolution properly passed by the directors. 

Newry and Enniskillen Railway v. Edmunds,’ Johnson v. Lyttle’s Iron Agency,” In 
re Cawley & Co and Dhanraj v. Wadia,‘ referred to. 


Tre board of directors of the East and West Insurance Co. Ltd. (plaintiffs) 
on March 3, 1948, passed the following resolution :— 

“Resolved that a further call of Rs. 40/- per share be called under “B” Class Shares 
of the Company and a notice of one month be given to all the “B” Class shareholders to 
pay the same.” 

Pursuant to this resolution one Samant who was the manager of the plaintiffs 
was asked by the directors to prepare a draft notice for the call in consultation 
with the plaintiffs’ solicitors. This draft notice was in the following terms :— 

Re: Payment of Calls. 
Dear Sir/s, 5 

The present authorised capital of the Company is Rs. 50,00,000 divided into 109370 
‘A’ Class shares of Rs. 10 each and 20000 ‘B’ Class shares of Rs. 50 each and the balance 
divided into 290630 shares of Rs. 10 each. 

*Desided, February 13, 1956. First Anneal 1 (1848) 2 Ex. 118, 154 E.R. 429. 

No. 32 of 1955, from the decision of R. B. 2 (1877) 5 Ch. D. 687. 


Mehta. Judge. City Civil Court, Bombay, in 3 (1889) 42 Ch. D. 209. 
Suit No. 448 of 1951. 4 (1932) 35 Bom. L. R. 26. 
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The 20000 B’ Class shares of Rs. 50 each are paid up only to the extent of Rs. 10 
per share and the balance of Rs. 40 per share remains outstanding thereon. 

Your Directors have resolved to make a Call of Rs. 40 per share on ‘B’ Class shares 
of the Company which has remained unpaid on the said shares and that the said amount 
of Rs. 40 per share is payable in the manner following i.e. 

Rs. 10 on the 5th day of August, 1948. 

Rs. 10 on the 5th day of September, 1948. 

Rs. 10 on the 5th day of October, 1948. 

Rs. 10 on the 5th day’ of November, 1948. 

You are the holder of ‘B’ Class share and as such are liable to pay the Calls 


as aforesaid amounting Rs. which amount is payable in the manner following:— 
Rs. on the 5th day of August, 1948. 
Rs. on the 5th day of September, 1948. 
Rs. on the 5th day of October, 1948. 
Rs on the 5th day of November, 1948. 


This amount should be paid at the registered office of the Company to the under- 
signed during office hours i.e. between 11 a.m. and 4 pm. on the respective days men- 
tioned above. If the sum payable in respect of any of the aforesaid instalments of calls 
be not paid on or before the days appointed for the payment thereof you will be liable 
to pay interest at the rate of 9 per cent. per annum from the day appointed for the pay- 


ment thereof till the date of actual payment. 


Yours faithfully, 
By order of the Board of Directors, 
K. N. SAMANT 
Manager. 


This draft notice was placed before a meeting of the board of directors of the 
plaintiffs held on June 22, 1948, and the following resolution was passed on 
that date :— . 

“The Notice prepared by the Company’s Solicitors relating to the B Class shares was 
considered. Opinions stood divided as to the manner of requiring the calls to be paid. 
It was therefore resolved that the draft notice be finalised in consultation with the 
Company's. solicitors.” 

Thereafter the draft notice was finalised by Samant with the advice of the 
solicitors in the same form of the previous draft and a notice was sent to one 
Mrs. Kamla Jayantilal Mehta (defendant) who held one hundred B Class shares 
of the plaintiff. The notice was to the following effect :— 


Bombay 7/9th July, 1948. 
Dear Sir/Madam, 
i Re: Payment of Calls. 


Tne present authorised capital of the Company is Rs. 50,00,000 divided into 109370 
“Æ Class shares of Rs. 10 each and 20000 ‘B’ Class shares of Rs. 50 each and the balance 
divided into 290630 shares of Rs. 10 each. l 

The 20000 ‘B’ Class shares of Rs. 50 each are paid up only to the extent of Rs. 10 
per share and the balance of Rs. 40 per share remains outstanding thereon. 

Your Directors have resolved to make a Call of Rs. 40 per share on ‘B’ Class shares 
of the Company which has remained unpaid on the said shares and that the said amount 
of Rs. 40 per share is payable in the manner following viz:— 

Rs. 10 on the 5th day August, 1948. 

Rs. 10 on the 5th day of September, 1948. 

Rs. 10 on the 5th day of October, 1948. 

- Rs. 10 on the 5th daf of November, 1948. 

You are the holder of 100 B Class shares and as such are liable to pay the calls ag 
aforesaid amounting to Rs. 4,000 which amount is payable in the manner following:— 

Rs. 1,000 on the 5th day of August, 1948. 

Rs. 1,000 on the 5th day of September, 1948. 

Rs. 1,000 on the 5th day of October, 1948. ` $ 

Rs. 1,000 on the 5th day of November, 1948. 
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This amount should be paid at the registered office of the Company to the under- 
signed during office hours i.e. between 11 am. and 4 p.m. on the respective days men- 
tioned above. If the sum payable in respect of any of the aforesaid instalments of calls 
be not paid on or before the days appointed for the payment thereof you will be liable 
to pay interest at the rate of 9 per cent. per annum from the day appointed for the pay- 
ment thereof till the date of actual payment. 

= Yours faithfully, 
By order of the Board of Directors, 
Sd/- K. N. SAMANT 
Manager. 


The defendant did not pay this call or any other instalment. On September 
12, 1949, a meeting of the board of directors was held when a resolution was 
passed adopting and ratifying the notice sent to the share-holders of the plain- 
tiffs. The resolution was as follows :— 

“The Board of Directors resolved to adopt and ratify the said notice and the manner, 
mode and time of recovering the said unpaid balance of Rs. 40 on each “B”eClass share. 
It was unanimously agreed that the Company should start to file suits—five in High 
Court—5 in Small Causes Court and 5 in the City Courts.” 


On February 14, 1951, the plaintiffs filed the present suit against the defen- 
dant to recover a sufh of Rs. 4,835 with interest as call monies on one hundred 
B Class shares held by the defendant. The trial Judge held that there was no 
valid call in the case and dismissed the suit, observing, in his judgment, as 
follows :— 

“...It is clear, however, that so far the actual decision goes this decision of the 
learned Chief Justice is an authority for the proposition that the amount and time of a 
call should be fixed by the resolution while the place at which and the person to whom 
the payment is to be made can be later informally fixed by the directors. I am bound 
to follow the above decision of Beaumont C.J. in Dhanraj v. H. H. Wadia [35 Bom. LR. 
26] and to hold on the construction of art. 18 that the amount and the time ought to be 
fixed by the resolution of the directors and the place at which and the person to whom 
the payment is to be made can be informally fixed by the board. In the case before me, 
it is clear that neither the resolution of March 3 nor June 22 fixes the time at which the 
different instalments of the calls are made payable. Therefore in my opinion the call 


made by the notice in question is absolutely invalid and the defendant is under no obli- 
gation to pay the same.” 


Sir Nusserwanji Engineer, with M. R. Mody, instructed by Matubhat 
Jamietram & Madan, for the appellants. 


K. T. Desai and K. K. Desai, instructed by N. C. Dalal & Co., for the res- 
pondent. 


Cuaaua C.J. The defendant, who is the respondent before us, was at all 
material times a shareholder of the plaintiff company who are the appellants. 
The plaintiff company filed a suit, out of which this appeal arises, to recover 
from the defendant a sum of Rs. 4,835 being the amount due in respect of calls 
made by the company and interest thereon. The contention of the defendant 
was that the call was not validly made. That contention was accepted by the 
trial Court which proceeded to dismiss the plaintiffs’ suit. The appellants 
have now come in appeal. 

At a meeting of the board of directors held on March 3, 1948, the directors 
resolved that a further call of Rs. 40 per share on B Class shares of the com- 
pany and a notice of one month be given to all B clasg shareholders to pay the 
same. The B Class shares are of the face value of Rs. 50 and Rs. 10 were paid 
up, and the defendant held 100 B Class shares of this company. Another meet- 
ing of the board of directors was held on June 22, 1948, and at this meeting 
the minutes showed that the opinion of the directors was divided as to the 
manner of requiring the calls to be paid, and the evidence of the manager 
Mr. Samant on this point is that the division of the directors was on the ques- 
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tion as to whether the call should be for Rs. 40 at one time or whether the call 
should be by instalments. They were also divided as to what time should be 
ales if the call was to be by instalments. The minutes of this meeting go on 
ate: 
“It was therefore resolved that the draft notice be finalised in consultation with the 
company’s solicitors.” 


It is also in the evidence of Mr. Samant that he had produced before thasneet- 
ing of the board a notice to be sent to the shareholders with regard to this call 
prepared by the solicitors. In this notice, there were various blanks which were 
filled in by him, and turning to this draft notice it proceeds on the basis that 
the call was payable by four instalments and in this draft notice the dates of 
payment of the instalments are mentioned, the first instalment being payable 
on August 5, 1948, the second on September 5, 1948, the third on October 5, 
1948, and the fourth on November 5, 1948. It is not quite clear from the lan- 
guage used in the minutes of this meeting as to what exactly was intended by 
the expression, 

“It was therefore resolved that the draft notice be finalised in consultation with the 
company’s solicitors.” 


But the evidence of Mr. Samant is that he finalised the draft notice himself and 
he then sent out notices to the shareholders in the form of the draft notice which 
was the final form of the notice. It is common ground that the final form never 
came before the board of directors. This particular notice was sent to the 
defendant on July 7/9, 1948, and she was called upon to pay the first in- 
stalment on August 5, 1948. As she failed to pay the first instalment, another 
notice was served upon her on August 17, 1948, by which she was reminded that 
the first instalment remained unpaid and notice was given to her to pay the 
remaining three instalments on the due dates, viz. September 5, October 5, and 
November 5, 1948. She failed to pay also the second instalment on the due 
date and a notice was served upon her on September 28, 1948 reminding 
her that the two instalments remained unpaid and calling upon her to pay the 
remaining two instalments on their due dates. A third reminder was sent to 
her on November 10, 1948, when she had failed to pay the remaining two instal- 
ments and she was requested to pay the whole amount of Rs. 4,000 with interest 
thereon due by her. Finally, an attorney’s notice was given to her on January 
26, 1949, and in this notice it was stated: 

“By a resolution of the board of directors dated the 3rd March 1948 it was decided 
that a further sum of Rs. 40 per share be called from B Class shareholders. By another 
resolution of the board of directors of the company dated the 22nd June 1948 it was 
decided to forward to the shareholders the notice demanding: payment of the said call in 
the manner decided at that time.” 


The letter further says that in pursuance of these resolutions various notices 
were sent to the defendant and she was called upon to pay the amount. As she 
failed to comply with this requisition a suit was filed in the City Civil Court 
on February 14, 1951, which suit ultimately came to be dismissed by the 
learned Judge. 

Turning to the articles of association which constitute the contract between 
the company and the shareholders and according to which a call can be made 
and the liability for the call can be imposed upon a shareholder, the two material 
articles are arts. 18 and 19. Article 18 provides: 

“The directors may, from time to time, make such calls as they think fit upon the 
members in respect of alle monies unpaid on the shares held by them respectively, and 
not by the conditions of allotment thereof made payable at fixed times, and each member 
shall pay the amount of every call so made on him to the persons and at the time and 
places appointed by the directors. A call may be made payable by instalments.” 

And article 19 provides: 

“A call shall be deemed to have been made at the time when the resolution of the 

‘directors authorising such call was passed.” 
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It is clear that art. 18 divides itself into two parts. The first deals with the 
authority of the directors to make a call and the second deals ‘with the imposi- 
tion of the liability upon the shareholder, and as a condition for imposition of 
the liability upon the shareholder the second part provides that the directors 
must appoint the person to whom the payment has to be made, the time at 
which it has to be made and the place at which it has to be made. Neither the first 
part nor the second part of art. 18 lays down the mode by which either the 
directérs should make the call or impose the liability upon the shareholder. It 
is true, as pointed out by Mr. Desai, that the directors can only act at a meet- 
ing of the board of directors through resolutions passed at such a meeting, and 
therefore it was contended by Mr. Desai that the action of the directors both 
with respect to making of the call and the imposition of the liability must be 
by resolution passed at a meeting of the board of directors. Our attention was 
drawn to art. 115 which makes it competent for a meeting of directors to exer- 
cise all or any of the authorities, powers and discretions by or under the articles 
of the company for the time being vested in or exercisable by the directors 
generally, and it was rightly pointed out that but for this article action could 
only be taken by all the directors jointly, but art. 115 makes it competent to 
a meeting of directors, where all the directors are not present, provided a quo- 
rum is there, for such a meeting to transact the business which otherwise all 
the directors will ha¥e to transact. But as the argument was advanced to us 
with regard to the power of delegation of the directors, which we shall examine 
later, it is necessary to look at arts. 18 and 19 on the assumption that the direc- 
tors could delegate their power vested in them under art. 18. Article 19 when 
read with art. 18 makes it clear that whatever power of delegation the directors 
may have generally, as far as the making of the call is concerned, a call can 
only be made by a resolution of the directors, because art. 19 fixes the time when 
the call is deemed to be made and the time fixed is when the resolution of the 
directors authorises the call. Therefore it is clear that art. 19 contemplates and 
indeed requires the making of the call by a resolution passed by the directors 
at a meeting of the board of directors. 

If every valid call has to be made by a resolution of the board of directors, 
the next question that we have to consider is, what are the essential features of 
a valid resolution making a call? It cannot be disputed that the amount of 
the call must be mentioned in the resolution. The question in controversy 
before us has been whether it is equally essential that the time when the call 
money should be paid by the shareholder should be mentioned in the resolution. 
Apart from authority, it is difficult to understand how the fixing of the time 
for the payment of the call is not an essential feature of the making of the call. 
A call imposes a liability upon a shareholder and that liability only commences 
from the time when he becomes liable to pay the call, and therefore authorising 
the call and fixing the amount of the call by themselves do not fix the liability 
upon the shareholder. It is further necessary that the time when the shareholder 
should pay the amount should be Indicated so that the shareholder knows when 
he has to pay the amount and he also knows that failure to pay the amount will 
entail serious consequences. The other two requisites for imposing liability 
upon the shareholder, viz. the fixing by the directors of the person to whom the 
paylaent is to be made and the place where the payment is to be made, are not 
material requisites. Whatever the place that may be fixed and whoever the 
person may be to whom the payment is to be made, does not in any way affect 
either the quantum of the liability or the time from which the liability is fixed. 
What is urged against this view is that although by,reagon of art. 19 a call can 
only be made by a resolution, art. 18 makes a distinction between the making 
of the call and the appointing by the directors of the place at which, the person 
to whom, and the time when the payment is to be made, and therefore it is 
urged that all these three factors must stand on the same footing. If it is not 
necessary to fix the person to whom and the place at which payment is to be 
made by a resolution, it is equally not necessary to fix the time of payment. 
The fallacy underlying this argument is that although the second part of art. 18 
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mentions all these factors, it does not, as already pointed out, indicate how 
these factors shotld be appointed by the directors. It may be by a resolution 
or it may not be; the second part of art. 18 is silent. Therefore, if any of these 
factors are essential for the making of a call, then by reason of art. 19 that 
factor must form part of a valid resolution making the call. Therefore, there 
is not much substance in the contention that no distinction can be made as 
between person and place on the one hand and time on the other. A distipetion 
has to be made because these three factors do not stand on the same footing. 
Whereas the person to whom the payment is to be made and the place at which 
the payment is to be made are trifling requirements of no substance and of no 
consequence, the time at which the payment is to be made is of considerable 
substance and of great consequence to the shareholder. We might also look at 
the provision with regard to the call being made payable by instalments. This 
provision appears at the end of art. 18 after art. 18 has dealt with the authority 
of the directors to make the call and the conditions imposing the liability upon 
the sharehojder, and in our opinion this provision relates to the making of the 
call and therefore it must form part of the resolution authorising the call. This 
again is a matter of substance. Whether a call should be paid in one sum or 
by instalments goes to the question of the liability of the shareholder, and 
therefore this provision is as much of substance as the provision with regard 
to the fixing of time for the payment of the call. Therefore, the provision that 
a call should be made payable by instalments by reason of art. 19 can only be 
made by resolution properly passed by the directors. 

Turning to the first aspect of the matter whether it is essential to indicate 
the time of payment in the resolution authorising a call, it is not disputed in 
this case that neither the resolution of March 3, 1948, nor the resolution of 
June 22, 1948, fixes the time for payment, but what is urged by Mr. Engineer 
on behalf of the company is that it is not necessary for the validity of a reso- 
lution authorising a call that the time for the payment of the call must be stated 
in the resolution itself. There seems to be some conflict of judicial opinion on 
this point and it is necessary to briefly consider how the matter stands. The 
first Important pronouncement on this point was in a very early case reported 
in Newry and Enniskillen Railway v. Edmunds.’ In that case Baron Parke 
expressed the opinion that the resolution to make a call need not specify either 
the time or place for payment; but the directors must appoint a time and place, 
which must be notified to the shareholder by a notice, allowing him 21 days for 
the purpose of payment, and the learned Baron referring to an earlier case of 
Great North of England Railway Co. v. Biddulph,® says that that case proves 
that the resolution need not contain the place of payment and he thought that by 
implication it also proved that it need not contain the time of payment, and he 
added : 

“ The resolution is nothing more than a determination, that thereafter ‘a call’ 
shall be made, that is, that an application shall be made to each shareholder for a pro- 
portion of his share; and it is enough if the directors appoint a time or place, either by 
public advertisement, (where such a mode is allowed by the private act), as in the case 
referred to, or under the general act, by an individual notice to each shareholder.” (p. 122) 
These observations naturally have been very strongly relied upon by Mr. Engi- 
neer and he says that in this case the call having been made by the directors, 
the time and the place and the person to whom the payment is to be made was 
appointed by means of the notice served by the manager upon the shareholder. 

There are two subsequent English cases which have struck a discordant note. 
The first is Jehnson v. Lyttle’s Iron Agency.3 In that case there are weighty 
observations of so eminent an authority as Jessel M.R., who seems to have 
taken the same view as Baron Parke in the earlier case. This is what the learn- 
ed Master of the Rolls says (p. 690): 

“Now, it is quite clear that the Act of Parliament [and he was considering the sec- 


1 Hes 2 Ex. 118, s.c. 154 E. R. 429. 8 (1877) 5 Oh. D. 687. 
2 (1840) 7M. & W. 243. . 
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tions which are similar to our articles] does not require the day for the call to be named in 
the same resolution as the one by which the call is made. You may make the call, and 
then you may by subsequent resolution or direction name the day for the payment. Nor 
does the Act of Parliament require the day to be named by any particular formal act 
by the directors. No doubt it requires their sanction and authority, but it does not 
require it to be made by a formal resolution put in that shape, or by resolution entered 
in fia minutes. It is sufficient if they direct it. What shall be sufficient evidence of 
direction is another matter.” 

In that case, when it went to the Court of appeal, although the observations of 
Lord Justice James were obiter, the learned Law Lord did say (p. 694): 

«|. may add that, as at present advised, I think that the time for the payment of 

the call could not properly be fixed by a mere verbal direction to the secretary; it ought 
to be fixed by a formal resolution of the directors.” 
Neither Lord Justice Mellish nor Justice Baggallay expressed any opinion on 
this matter. This observation of Lord Justice James seems to have started a 
chain of thought which was contrary to the view taken by Barom Parke and 
Jessel M. R. as already indicated, and as we shall presently point out, this indi- 
cation given by Lord Justice James which is the contrary view seems to have 
ultimately stabilized itself in England as the correct view of the law. 

The next case to which reference has been made is the case In re Cawley & 
Co.1 It may be said that the articles which came up for consideration by that 
Court were different from the articles we have to consider here, and Mr. Justice 
Chitty in the trial Court came to the conelusion that inasmuch as there was 
first a resolution making a call and a subsequent resolution where the time for 
payment was fixed, taking the two resolutions together there was a valid call 
as from the passing of the first resolution and not the second resolution. When 
the matter went in appeal the case was decided on a point with which we are 
not concerned, but Lord Esher M.R., says (p. 228) : 

“That would be an end of the case had it not been for the equity which has been 
alleged, and which I will deal with presently.” 

Then he proceeds to deal with this equity and he considered the question 
whether there was a good call on the date when the first resolution was passed, 
and this is what he says (p. 228): 

“Therefore, there could be no valid call in this company until the time and place 
for its payment had been appointed by the board; that is to say, until it had been resolv- 
ed by the directors that the call should be payable in certain instalments and in a cer- 
tain manner and at a certain time appointed by the board.” 

Lord Justice Cotton agrees with the Master of the Rolls on this point and this 
is what he says (p. 232) : 

“When a man takes a share in a company, of course he thereby contracts with the 
company to pay the full amount of the share, but only to pay when and if the directors 
call for it to be paid up; and when one comes to look at art. 38 and other articles fol- 
lowing it, I should say that a requisition on the shareholder to pay up the amount of 
his share should be by a resolution stating the amount to be paid and the time when 
it is to be paid.” 

Lord Justice Fry also took the same view and he observes (p. 235) : 

“I am clearly of opinion that, according to the constitution of this company, no call 

was made until the time for payment was fixed.” 
What has been urged by Mr. Engineer is that these observations apply to the 
particular articles which those Law Lords were considering, and if our articles 
are different, then that case is no authority for the construction of the articles 
before us. Unfortunately for Mr. Engineer, Lord Esher M.R., after having 
already delivered the main judgment thought it proper to deliver a supple- 
mentary judgment which is at p. 286, and this is what the learned Master of the 


Rolls says: 
“I do not wish it to be supposed that my decision in this case rests only on the 


articles. I take it to be of the very essence of a call that the time and place for payment 
1 (1889) 42 Ob. D. 209. 
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should be dierned. 4 


When -we turn to the acknowledged text books on Company Law, where onc 
would normally expect the correct statement of the law to be laid down, first is 
Palmer’s Company Law, p. 127, where the learned author says: 

., “In making a call care must, therefore, be taken that the directors making it are 
duly appointed, and duly qualified, that the meeting of directors has been duly convened, 
that the proper quorum is present, and that the resolution making the call is duly 

and specifies the amount of the call, the time and place of payment—for these are of 
its egsence—and to whom the call is to be paid.” 

Therefore, according to this learned author, time and place are both of the essence, 
apparently following the view of Lord Esher M.R., but he puts the person to 
whom the call is to be made in a different category. Then turning to Buckley 
on the Companies Acts, 12th edn., at p. 805 the learned author says: 

“A resolution for a call must state not only the amount of the call, but also the time 
- (or, if payable by instalments, the several times) at which it is to be paid. If the date 
for payment be left in blank there is no valid call. 

The time fixed for payment of a call should be fixed by a formal resolution of the 
directors, not by a more verbal direction to the secretary.” 

Therefore, Buckley does not attach the same importance to the place where 
the payment is to be made and confines his observationg with regard to the 
validity of the resolution only to the time for payment. Then turning to 
Stiebel’s Company Law and Precedents, 3rd edn., at p. 197, the learned author 
SAYS: 
TR ..The date when a call is payable is of the essence of the call, and there will be no 
proper call until a resolution has been passed fixing both the amount and the date of 
the call; it would appear to be probable that a verbal direction to the secretary fixing 
the date of the call is not enough.” 

Halsbury, 38rd edn., Vol. VI, p. 227, says: 

“The resolution must comply with the provisions of the articles and must in any 

case state the amount of the call and the time at which it is to be paid; otherwise the 
call will be invalid.” 
It will be noticed, again following the view of Lord Esher, that the learned 
author makes the time at which the call has to be paid an essential ingredient 
of a valid resolution independently of the provisions of the articles. Therefore, 
whatever might have been the position when Baron Parke and Sir John Jessel— 
undoubtedly both eminent authorities—made observations on which Mr. Engi- 
ner has relied, the position today in England with regard to this particular aspect 
of the matter is beyond doubt. 

It is then argued by Mr. Engineer that whatever the English law might be, 
we are bound by the decision of a division bench of this Court, and the deci- 
sion relied is the decision of Sir John Beaumont, Chief Justice, and Mr. Justice 
Blackwell in Dhanraj v. Wadia.’ As Sir John Beaumont says, it was rather a 
startling case. It was a claim by the company to include a shareholder whose 
shares had been forfeited as a contributor, and the ground on which this appli- 
cation was made was that the forfeiture was bad because the resolution making 
the call was not a valid resolution. The most significant feature of that case is 
that as a matter of fact this particular resolution did mention the time for paying 
the call. What was not mentioned was the place at which the payment should 
be made and the person to whom the payment should be made. Therefore, 
strictly, the observations of the learned Chief Justice with regard to the ques- 
tion of time are obiter, but even so one must respect the observations of such 
an eminent Judge as Sæ John Beaumont, and let us see whether these observa- 
tions really are of help to Mr. Engineer. At p. 80 the learned Chief Justice 
Says: 

a ..As matter of construction I can see no justification for reading the conditions 
necessary to impose liability to pay upon the member into the first part of the article 
authorising the directors to make a call” ` 


1 (1932) 35 Bom. L. R. 26. 
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We might point out that the articles the learned Chief Justice was considering 
were identical with arts. 18 and 19. It may be said that these are really model 
articles which are to be found in most articles of association. Then the learned 
Chief Justice goes on (p. 30) : 

“.,..It seems to me that the directors may (as they did in this case) pass a resolution 

making a call of a particular amount payable at a particular time, and that that resolution 
constNaites a valid call and fixes the date of the call, although before the payment of the 
call can be enforced the directors must appoint the persons to whom and the place where 
the call is to be made.” 
Therefore, the learned Chief Justice emphasises the fact that the resolution con- 
stituted a valid cause because it made a call of a particular amount payable at 
a particular time. Then the learned Chief Justice refers to the case of Newry 
and Enniskillen Railway v. Edmunds, to which we have already referred, and 
then he deals with the case of Johnson v. Lyttle’s Iron Agency, and says that 
the decision and view of Sir George Jessel M.R., was a direct decision and a 
view necessary for the arriving at that decision and that the views expressed 
by Lord Justice James were merely tentative views, and then the learned Chief 
Justice observes (p. 32) : 

“,..It appears to me that that case is a direct authority for the proposition that 

under such articles as we have in this case it is not necessary for the resolution making 
the call to specify the time for payment, and it would seem to follow a fortiori that it 
is not necessary to specify the person to whom or the place where the call is to be made. 
I need hardly say that the opinion of Sir George Jesssel as to the construction of articles 
of association is entitled to very great weight.” 
This is the passage on which Mr. Engineer has very strongly relied, but it must 
be borne in mind that the learned Chief Justice was not really concerned with 
the aspect of the matter with which we are concerned. He did not have a reso- 
lution before him which did not mention the time of payment, He was con- 
cerned with a resolution where the place at which the payment should be made 
and the person to whom the payment should be made were not mentioned, and 
therefore the weight, the value, and the validity of this observation really at- 
taches to the question the learned Chief Justice has to consider with regard to 
the absence of the place and the person from the resolution. He then refers to 
Cawley’s case and he dissents from the view taken by Lord Esher M.R. Un- 
fortunately, with very great respect to the learned Chief Justice, his dissent 
does not seem to have been followed by all the learned text writers on the sub- 
ject who all seem to have preferred the views of Lord Esher M.R. to the views 
of the other Master of the Rolls Sir George Jessel. Then the learned Chief 
Justice refers to the two Indian decisions. First is the judgment of Mr. Justice 
Taraporewala in Pioneer Alkali Works v. Amiruddin.1 In that case Mr. Justice 
Taraporewala followed Cawley’s case, but the learned Chief Justice distinguish- 
ed it on the ground that inasmuch as the amount of the call was not specified 
in the resolution, the resolution was bad anyhow. Then there is a subsequent 
Judgment of a devision bench in Bhagirath Spinning & Weaving Co. v. Balaji,2 
which follows the judgment of Mr. Justice Taraporewala, and the learned Chief 
Justice dismisses the learned Judge’s observation by saying that the learned 
Judges who decided the case do not mention the terms of the articles which 
the Court had to construe. Then there is rather an illuminating passage in 
the judgment of the learned Chief Justice (p. 34): 

“...But speaking for myself, I do not think that it is necessary to have a formal 
resolution of the directors specifying the person to whom, and the place where, a call 
is to be made. These are minor matters of much less consequ®nce to a shareholder than 
the fixing of the time for payment, and, as I have pointed out, Sir George Jessel MR. 
in Johnson v. Lyttle’s Iron Agency held that even the fixing of time need not be the 
subject of a formal resolution, though James L.J. differed from this view.” - 

Therefore, the learned Chief Justice himself realised the vital distinction bet- 
ween the person to whom and the place where a call is to be made and the time for 


} (1925) 28 Bom, L. R. 411. 2 (1929) 32 Bom. L. R. 87. 
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payment, and really it is on this vital distinction that the text book writers 
following Lord Esher M.R, have made a difference in requiring that whereas 
to the validity of a resolution the mention of the place and the person 1s not 
necessary, the time for payment is necessary. Again, with respect to the learn- 
ed Chief Justice, we are not at all satisfied that if he had to consider a case of 
a resolution making a call where the time for payment was not specified, in view 
of his observation just referred to he would have come to the conclusion that the 
resolution was still valid. It is strictly not necessary for us to say that We dis- 
sent from the view taken in Dhanraj v. Wadia, because it is not very clear what 
view the learned Chief Justice takes on this point. But in any view of the 
matter, the observations of the learned Chief Justice, even if they help 
Mr. Engineer, are clearly obiter and all that is binding on us is the decision that 
where the place 4t which and the person to whom the call is to be made are not 
mentioned in the resolution, that does not affect the validity of the resolution. 

If, therefore, this be the correct view of the law that a resolution making the 
call must specify the time of payment, then it is clear that the resolutions on 
which the plaintiff company relies are not valid resolutions making a call. The 
first resolution of March 3, 1948, merely mentions the amount and the period 
of the notice. The second resolution gives the interesting information that the 
directors are divided in their view and resolves that the draft notice be finalised 
in consultation with the company’s solicitors. Therefore, in our opinion, apart 
from any other consideration the two resolutions, even taken together and read 
together and accepting the view of Mr. Engineer that these two resolutions make 
a call, as neither of these two resolutions specifies the time for making the pay- 
ment, they fail to make a valid call as required by law. 

We are also in agreement with Mr. Desai that these resolutions suffer from 
another infirmity, and that is that they do not decide that the amount of the call 
should be paid by instalments. We have already indicated our opinion on a 
construction of arts. 18 and 19 that the payment of call by instalments is as 
essential a feature of a resolution making a call as fixing of time for payment, 
and on the evidence of Mr. Samant it is clear that the directors had not made 
up their minds nor did they know their minds as to whether the call should be 
paid in one sum or by instalments. Therefore, the directors never resolved that 
this call should be paid by instalments. Faced with this difficulty Mr. Engineer 
has relied on the principle of delegation and his contention is that the fixing of 
the time can be delegated by the directors by a proper resolution to the manager 
and in his submission the manager has fixed the time by reason of the power 
delegated to him, Mr. Engineer advanced the proposition which seems to us 
rather startling that there is nothing in law to prevent the directors from dele- 
gating to a manager the power to make a call, and according to him the directors 
could Jeave it to the manager to decide whether a call should be made at all, 
when it should be made and what the amount of the call should be. When one 
remembers that the power to make a call is in the nature of a trust and it is to 
be exercised in the interests of the company, it is rather difficult to accept the 
proposition that such an important power which is vested in the directors could 
be delegated by them to any one and could be exercised by any one. 

Reliance was placed on art. 130 for this purpose, and that article provides: 

“(a) The directors may from time to time entrust to and confer upon a manager 
and/or managing director for the time being such of the powers exercisable under these 
presents by the directors as they may think fit, and may confer such powers for such 
time, and to be exercised for such objects and purposes, and upon such terms and 
conditions, and with such®restrictions as they think expedient; and they may confer such 
powers, either collaterally with, or to the exclusion of, and in substitution for, all or 
any of the powers of the directors in that behalf; and may from time to time revoke, 
withdraw, alter, or vary all or any of such powers.” 

Mr. Engineer’s contention is that the powers referred to in this article would 
include the power of making a call. It is significant that art. 115 which deals 
with the exercise of powers by the directors at a meeting where a quo- 
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rom is present, deals with the authorities, powers and discretions vested 
in or exercisable by the directors. In art. 125(3) also, which deals with 
setting up of a local management outside the place where the head office 
is situated, the power is given to the directors to delegate to any person 
appointed a local manager any of the powers, authorities and discretions 
for the time being vested in the directors. But when we turn to art. 
130,.obviously the intention was to confer upon the directors the right of delega- - 
tion which was much narrower in its extent than the one referred to in art. 115 
or art. 125(3). Mr, Engineer says that there is no distinction between the two 
expressions used. Now, the normal canon of construction either of a statute 
or of articles of association is that when different expressions are used they are 
intended to connote something different, and the draftsman of these articles had 
art. 115 and art. 125(3) before him and having used words of the widest import 
wher he comes to art. 180 he uses an expression of a narrower applica- 
tion, clearly the intention must be not to refer to every authority and every dis- 
cretion exercisable by the directors under the articles. It would indeed be a 
serious view to take that under art. 180 the directors could leave it to 
the manager to exercise the discretion or exercise the authority which the 
articles require they should exercise, and nothing is more patent than this that 
the contract between the company and the shareholders which is embodied in 
the articles requires that the directors must exercise their diseretion and decide 
whether a call should be made at all and the amount of the call and the time 
when the call should be made. We refuse to countenance the contention that such 
a power could be delegated by the directors to the manager or to any one else. 
But really in a sense this argument is academic. We only noticed it because - 
it was strenuously urged before us, because as we have already pointed out even 
Mr. Engineer concedes that even though there may be a power of delegation 
under art. 130 of the widest character, when we look at art. 18 and read it with 
art. 19, a call ean only be made by a resolution of the directors, and therefore 
as far as the making of the call is concerned that is a power or a discretion or 
an authority which cannot be delegated to the manager or to any one else, 

It is then urged that when we look at the second resolution of June 22, 1948, 
in effect the directors have fixed the time for payment, and therefore even on 
the assumption that the fixing of time is essential for the validity of a resolu- 
tion of call, the requirement is satisfied. Really, the resolution of June 22, 1948, 
is very difficult to understand. One thing is clear that the directors could not 
make up their minds as to whether the call should be paid in one sum or by 
instalments and the time of the payment of instalments. In view of this posi- 
tion, we fail to understand how it could be seriously urged that by this resolu- 
tion the directors fixed the time when the payment of the call should be made. 
What is urged is that we must look at the second part of the resolution whick 
resolves that the draft notice be finalised in consultation with the company’s soli- 
citors, and what is pointed out is that the evidence of Mr. Samant is that the 
draft notice which was placed before the board of directors was on the basis of 
the call being paid by instalments and also mentioned the time when these instal- 
ments should be paid. We will accept the evidence of Mr. Samant—there is no 
reason why we should not—, but even accepting that evidence it is impossible 
to take the view that the board of directors on June 22, 1948, accepted the basis 
of that notice and concurred with the view of the manager which seemed to 
have been given expression to in the draft notice that the call should be made 
by instalments and the time when the instalments should be paid. If that had 
been the position, there was no reason why the resolytion of June 22, 1948, 
should have proclaimed to the world the disagreement among the directors, nor 
was it necessary to resolve that the draft notice should be finalised in consulta- 
tion with the company’s solicitors. If the basis of the draft notice was accept- 
ed, nothing was simpler than to pass a resolution approving of the draft. But 
that was not done precisely because the draft was not approved. 

-There is further confusion caused by this resolution because it does not state 
who is to finalise the notice. Mr. Samant does suggest that he was given to 
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understand that he had to go to the solicitors and get the notice finalised. But 
. the expression ‘‘finalised” can only refer to the form and not to the sub- 
stance. This part of the resolution does not seem to have left it to the manager 
to decide the substance of the notice or to resolve the conflict which was present 
among the directors as to whether the call should be paid in one amount or 
by instalments Therefore, if only the finalising in the sense of settling the 
, proper form was left to the manager, then it is clear that the resolution, ex- 
pected the notice to come back to the directors for their imprimatur. Th€ most 
curious feature of this case is that at no time did the directors ever express 
their approval to the substance contained in the notice, substance of the most 
‘vital importance, substance with regard to the payment of the call by instal- 
ments, substance with regard to the time at which those instalments were to be 
paid. Nor does this resolution clearly authorise the manager to issue the notice 
after it was finalised. Mr. Engineer says that this was merely a ministerial 
act and the notice was issued and the notice purports to have been issued by 
order of the board of directors. We agree with Mr. Engineer that when a 
notice issued by an officer of a company purports to have been issued by order 
of the board of directors, there is a presumption that it was issued pursuant 
to such an‘ order, and unless the presumption is displaced, the Court must act 
on that presumption. But what we are dealing with here is the resolution 
which is before us and which speaks for itself. We aré not concerned with 
any authority that the directors might have given to the manager indepen- 
dently of this resolution. It was therefore not a formal matter for the directors 
to decide that the notice should be issued. . Having failed to agree on a sub- 
stantial question, having directed the manager, assuming it was the manager, 
to finalise the notice in consultation with the company’s solicitors, it was 
essential that the board of directors, after the notice was finalised, should 
direct the manager to issue the notice. Therefore, in this case this is not a 
mere technicality but something which goes to the root of the matter, because 
it shows clearly that the directors never applied their minds to the question 
of the call being payable by instalments or the time the instalments should 
be paid. 

Therefore, in our opinion, on the terms of this resolution, even assuming 
it was open to the directors to delegate to the manager the fixing of the time 
and the decision with regard to instalments, there is no clear delegation estab- 
lished on the terms of this resolution. If the power of delegation is to be 
exercised, it must be clearly exercised. If the directors do not wish to do what 
the articles require them to do and leave the doing of it to some one else, they 
must clearly resolve to that effect. We see nothing in the resolution of June 
22, 1948, to indicate that the directors, assuming they had the power of dele- 
gation, delegated to the manager not only the finalising of the notice in the 
sense of seeing that it was in proper form, but the substance of the matter that 
he was to decide whether the call was payable by instalments and the time 
when the instalments were to be paid. Therefore, the notice issued by the 
manager was without authority. Therefore, even on this narrow ground, apart 
from the more important ground that we have considered, there was no autho- 
rity in the manager, no authority given to him by the directors, to issue a 
notice calling upon the share-holders to pay the call by instalments and the 
time when those instalments should be paid. 


Another point has been urged by Mr. Desai to which a passing reference 
might be made. The original resolution of March 3, 1948, as already pointed 
out required that a notice of one month should be given to all the B Class 
shareholders to pay the call, and Mr. Desai points out that when in fact the 
notice came to be given on July 7/9, 1948, the sharcholder was cared 
upon to pay the first instalment on August 5; 1948, which gave him less than 
one month’s notice. It was attempted to be argued by Mr. Engineer that in 
law -the shareholder could only be proceeded against when he had failed to pay 
the Jast instalment and no liability would arise till the date fixeđ for the pay- 
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ment of the last instalment, and on: that basis it was sought to be argued that 
the notice of July 7/9 really requiréd the payment in law on November 5, 1948, 
and not August 5, 1948, and therefore the notice was a proper notice. Mr. 
Desai. has rightly drawn our attention to the articles which ‘require calls pay- 
able by instalments to be paid at the due date of every instalment and he has 
also pointed out that not only is there a liability upon the shareholder to pay 
the.jnstalment on the due date, but the consequence of not paying the instal- 
ment on the due date is the liability to have his shares forfeited. Therefore, . 
whatever the decisions on which Mr. Engineer relies lay down—and those 
decisions would only be true with reference to the particular articles there— 
on the articles that we have before us it is clear that there is a lability upon 
the shareholder to pay the first instalment on the due date and that liability 
could have been enforced by the company and therefore Mr. Desai is right 
that one month’s notice was not given to pay the first instalment and to that 
extent the notice failed to carry out the mandate given by the resolution of 
March 3, 1948. There are two answers given by Mr. Engineer to this conten- 
tion. One is that even assuming the notice with regard to the first instalment 
is insufficient, there is no answer with regard to the notice to the second, third 
and fourth instalments which are all made payable more than one month after 
‘the notice, and Mr. Engineer also relied on certain English cases for the pur- 
pose of contending that a notice which is irregular does not invalidate the call. 
We should have thought on first principles that a requirement with regard to 
a notice being a concession given to the shareholder by the articles, that con- 
cession may be waived, but if it is not waived the requirement of the notice 
must be strictly complied with, and as no plea has been made here of a waiver 
of the notice by the shareholder, it is difficult to understand how if the notice 
is bad the Court could uphold the claim for the call. But in our opinion it is 
unnecessary to decide the rather interesting question raised by counsel at 
the Bar. 

Some faint suggestion was also made by Mr. Engineer that the doctrine of 
ratification would come into play in this case and the doctrine of ratification 
is relied upon by reason of a resolution to which we have not yet referred which 
was passed by the board of directors on September 12, 1949, and that resolu- 
tion considered the notice issued by the manager on July 7/9, 1948, and re- 
solved to adopt and ratify the said notice in the manner, mode and time of 
recovering the said unpaid balance of Rs. 40 on each B Class share. Therefore, 
'. this was the first time, on September 12, 1949, that the directors in their 
wisdom considered the notice which had been issued as far back as July 7/9, 
1948. It will be noticed that what has been ratified is the notice and the man- 
ner, mode and time of recovering the unpaid balance of Rs. 40. The resolution . 
does not even purport to ratify the resolution making the call on March 3, ' 
1948. and the subsequent resolution of June 22, 1948. It is difficult to under-. 
stand how, if the resolution making the call was invalid, it could be subsequently 
rendered valid by anything that the directors might do on September 12, 1949. 
The hasis of the call and the basis of the lability of the defendant is the two 
resolutions on March 3 and June 22, 1948. If those resolutions are invalid, 
they cannot be rendered valid by the resolution of September 12, 1949. This is 
not a case where a valid resolution has been passed by some one lacking the 
necessary authority. In that case the persons with the requisite authority may 
adopt the resolution validly passed and thereby ratify it. But where the ob- 
jection to the resolution is not the want of authority but illegality in the 
very making of it, in the very passing of it, then a impossible to accept 
Mr. Engineer’s contention that the doctrine of ratification can validate a 
resolution which when it was passed was invalid. 

Under the circumstances we are of the opinion that the call was not validly 
made and the learned Judge below was right in dismissing the plaintiff’s suit. 
The result will be that the appeal is dismissed with costs. 
; Appeal dismissed. 
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Before the Hon’ble Mr. M, C. Chagla, Chief Justice, and Mr. Justice Dizit. 


SHRINIVAS GANESH CHANDORKAR v. UNION OF INDIA* 
Government of India, 1935 [25 & 26 Geo. V. C. 42], Sec. 240(3)—Constitution of India, 
art. 311Temporary employee of Government discharged from service for “having 
been' declared medically unfit for further -service’—Whether order of discharge an 
„order of dismissal or removal from service—Employee whether entitled to rights 
given under s. 240(3)—Applicability of art. 311 and s. 240(3). S 


The services of the plaintiff, who was a temporary employee of thẹ Military Accounts 
Department, were dispensed with and the order of discharge stated that he “having 
been declared medically unfit for further service in the Military Accounts Department 
by the Naval Medical Board, is discharged from service with effect from 6th December 
1948.” In a suit filed by the plaintiff challenging the order, he invoked the provisions 
of s. 240(3) of the Government of India Act, 1935, and contended that he was dismiss- 
ed from service without any reasonable opportunity being given to him to show cause 
against the charge that he was permanently incapacitated:— 

Held, that the order was not an order of dismissal or removal from service and, 
therefore, the plaintiff could not contend that he was entitled to the rights given to 
an employee under s. 240(3) of the Act. 

Both s. 240(3) of the Government of India Act, and art. 311 of the Constitution of 
India are based on this essential principle that the Government is inflicting a punish- 
ment upon its employee and, therefore, before that punishment should be inflicted 
certain rules of natural justice must be carried out. Again, s. 240(3) and art. 311 are 
based on this principle that the employee is being proceeded against for something 
which he has done which involves moral turpitude or which calls for censure upon 
him. 

It is only in cases falling within art. 311 or s. 240(3) that the Government as an 
employer is bound to conform to certain rules of natural justice indicated in that 
article and that section. But if the case does not fall either within the ambit of 
art. 311 or s. 240(3), then the relationship of master and servant is governed by the 
rules if there are any which would constitute the contract of employment, or it would 
be governed by the Common law if the rules do not provide for the employment of the 
particular person. 

Shyamlal v. State of U.P. explained. 

One Shrinivas (plaintiff) in October 1941 was appointed as a clerk in the 
office of Field Controller of Military Accounts, Poona. The plaintiff had pass- 
ed the entrance examination and had obtained a medical certificate of fitness. 
In January 1948 the plaintiff was transferred to the office of the Controller 
of Naval Accounts, Bombay. The plaintiff continued to serve in this office 
when he was discharged by an order dated December 10, 1948, which was in 
_. the following terms :— 

“Mr. S. G. Chandorkar temporary U. D. Clerk (A/c No. 8027) of this office, having 


` been declared medically unfit for further service in the Military Accounts Department 


by the Naval Medical Board, is discharged from service with effect from 6th December 
1948.” 

On February 20, 1950, the plaintiff filed the present suit against the Union 
of India (defendant) inter alia for a declaration that the order discharging 
him from service was wrongful and illegal and that he continued to be in the 
service of the defendant. The trial Judge dismissed the suit, observing, in his 
judgment, as follows :— 

“In this conflict of decisions, I have myself to interpret the words ‘dismissal’ and 
‘reduced in rank’, There is no doubt that the words ‘dismissal’ and ‘reduced in rank’ do 
connote some misconduct on the part of the employee. But I do not think that the word 
‘removal’ signifies that the employee is removed because of some defect on his part to 
discharge his duties. On these grounds I come to the conclusion that if s. 240 of the 
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No. 389 of 1954, from the decision of K. M. 1 [1954] A. I. R. 8. C. 369. 
Vakil, Judge, City Civil Court, Bombay, in 
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Government of India Act applies in the present case, it was necessary for the Depart- 
ment concerned to have written to the plaintiff calling his special attention to the fact 
that the Department or the defendant was going to discharge his services because of the 
medical report against him. But the other ground which Shri Kothare has submitted is 
unfortunately fatal to the plaintiffs case. He submits that s. 240 of the Government of 
India Act has no application to the present case as in this case the mutuality of the con- 
tract of service was destroyed by the plaintiffs inability to perform his part of the con- 
tract™ He relies on a passage in Halsbury’s Laws of England, 2nd edn:, Vol. XXII, art. 256, 
at p. 154. Article 256 runs as follows:— 

‘Permanent incapacity in the servant caused by illness justifies in the master in 
treating the contract of service as at an end; but temporary illness does not put an end 
te the contract unless such incapacity goes to the root of the matter and frustrates th 
object of the engagement.’ ` : 

So far as the law of master and servant is concerned, the employer is entitled to 
terminate the contract if the employee is no longer able to perform his part of the con- 
tract permanently. I have, therefore, to see whether s. 240 of the Government of India 
Act, 1935, in the present case limits the operation of that law. If the words ‘dismissal, 
removal and reduction in rank’ are interpreted to mean that the dismissal, removal, and 
reduction are for any misconduct or inability (or unwillingness on the part of the em- 
ployee to perform his part of the contract), then I do not see that the general law of 
master and servant is In any way controlled by s. 240 of the Government of India Act. 
But it is contended by Shri Kothare that even if the word ‘removal’ is wide enough to 
include any termination of service, it, in any event, connotes that that removal is of a 
person who is capable of rendering service and that on account of the physical incapacity 
the employee is not incapable to perform his part of the contract. He submits that where 
a party to a contract is incapable of performing his part of the contract, the Court could 
never enforce that contract specifically in his favour. 


I agree with the submission of Shri Kothare that s. 240 can have application only where 
a party is capable of rendering the service and not otherwise. 

The observation in Halsbury’s Laws of England is based on the observation of his 
Lordship Bramwell, B., in Jackson v. The Union Marine Insurance Company Ltd., (1874) 
L.R. 10 C. 125. The observation of his Lordship in giving the illustration has been fol- 
lowed in various other cases and in considering the present case those observations are 
very material. I shall, therefore, shortly quote that passage:— 

‘The exception is an excuse for him who has to do the act, and operates to save him 
from an action and make his non-performance not a breach of contract, but does not 
operate to take away the right the other party would have had, if the non-performance 
had been a breach of contract, to retire from the engagement; and, if one party may, sO 
may the other. Thus A enters the service of B, and is ill and cannot perform his work. 
No action will lie against him; but B may hire a fresh servant, and not wait hig recovery, 
if his illness would put an end, in a business sense, to their business engagement, and 
would frustrate the object of that engagement; a short illness would not suffice, if con- 
sistent with the object they had in view. So, A engages B to make a drawing, say, of 
some present event, for an illustrated paper, and B is attacked with blindness which 
will disable him for six months, it cannot be doubted that though A could maintain no 
action against B, he might procure some one else to make the drawing. So, of an engage. 
ment to write a book, and insanity of the intended author. So of the case I have put, 
of an exception of a strike of pitmen.’ 

These observations have met with approval in other English cases which have been 
cited in Halsbury’s Laws of England. From the evidence I come to the conclusion that 
the infirmity from which the plaintiff was suffering was a permanent infirmity and in 
view of that, the defendant was justified in terminating the? contract of service of the 
plaintiff as the business engagement of the plaintiff, in the business sense, has been put 
an eud to by the incapacity of the plaintiff and the provisions of s. 240 of the Government 
of India Act have no application. I am constrained, therefore, to hold that the order, 
dated December 10, 1948, is not void, illegal or ultra vires.” 


-The plaintiff appealed to the High Court. 
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V. 8, Desai for H. M. Choksi, Government Pleader, for the respondents. 


CHagua ©: J. This is an appeal by an employee of the Military Accounts 
Department whose services were dispensed with, and he filed a suit from which 
this appeal: arises contending that the order discharging him was not a valid 
order and that he continued to be in service of the Department. The appellant 
passed the entrance examination in June 1941, obtained a medical certilcate 
of fitness on October 24, 1941, and he was appointed a clerk on the same 
date in the Military Accounts Department. In January 1948, he was transfer- 
red to Bombay and he served in the office of the Controller of Naval Accounts. 
He continued to serve in this Department till December 8, 1948, when he was 
‘discharged. The trder of discharge states: 

“Mr. S~ G. Chandorkar temporary U. D. Clerk of this office, having been declared 
medically unfit for further service in the Military Accounts Department by the Naval 
Medical Board, is discharged from service with effect from 6th December 1948.” 

It is this order which is being challenged by the appellant. 

The first question that we have to consider is whether the appellant was a 
temporary or a permanent servant of Government. There is a large volume of 
evidence which the learned Judge has considered which leaves no doubt that 
the appellant was a temporary servant and was never co ed. In hig own 
plaint he avers that the appointment of the plamtiff had become a permanent 
one in pursuance of the relevant rules and other rules. This averment clearly 
implies that when the plaintiff was appointed he was appointed as a tempo- 
rary servant, and the plaintiff has failed to adduce any evidence in support 
of his contention that at a later date he was made permanent or confirmed in 
his post. In his evidence also he has referred to his expectation that he would 
be confirmed in his post in or about the year 1947 and he has admitted that 
during the course of his service he did not receive any order or letter from 
the department confirming him or making him permanent. In the certificate 
that was issued to him on his being discharged he is referred to as a tempo- 
rary clerk and in the service register which he has signed he has throughout 
been referred to as a temporary clerk. In the letter which he wrote on 
December 10, 1948, after he was discharged, he states that he had more than 
seven years service in the department and hence he was expecting confirmation 
in the department, and he makes a grievance of the fact that he asked for 
bread but got a stone and that instead of getting confirmation he was discharg- 
ed from service. On this evidence we agree with the learned Judge that the 
appellant was a temporary servant of Government who was at no time con- 
firmed in his post, nor at any time made permanent. 

The interesting question that has been argued by Mr. Vakharia is as to what 
are the rights of a temporary Government servant vis-a-vis the Constitution, 
and Mr. Vakharia’s contention is that this order of discharge was passed 
against his client without the constitutional safeguards guaranteed to him 
being complied with. The constitutional safeguards on which reliance is placed 
are not the constitutional safeguards given by art. 311 of the Constitution but 
s. 240 (3)of the Government of India Act which was in force, but as is well 
known the section and the article are practically in part materia. What is 
urged is that the appellant was dismissed from service without any reasonable 
opportunity. being given to him to show cause against the charge that was 
levelled against him that he was permanently incapacitated. In this Court 
we have held in several fecisions that a temporary Government servant can- 
not claim the rights provided in art. 311 of the Constitution, and the same 
would be the position with regard to s. 240(3). What Mr. Vakharia wanted 
to urge before us today was that even in the case of a temporary Government 
servant if the Government wishes to dismiss him or remove him or reduce him 
in rank, he is entitled to the same rights as a permanent servant. Mr. Vakha. 
ria’s contention is that the tenure of service has nothing whatever to do with 
the rights that a Government servant has under s. 240(3) or art. 311. 
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Our attention was drawn by Mr. Vakharia to a decision of the Supreme 
Court in Shyamlal v. State of U.P.1 That was a case of a permanent Govern- 
ment servant who was asked to retire compulsorily and his grievance was that 
that constituted removal and he had a right to the constitutional safeguards 
under art. 311. At p. 374 of the judgment Mr. Justice Das, as he then was, 
observes : 

“Removal, like dismissal, no doubt brings about a termination of service but every 
termination of service does not amount to dismissal or removal.” 

And this is how the learned Judge poses the question (p. 374) : 

“ |The question then is whether a termination of service brought about by compul- 
sory retirement is tantamount to a dismissal or removal from service so as to attract the 
provisions of Article 311 of the Constitution. The answer to the question will depend on 
whether the nature and incidents of the action resulting in dismissal or removal are to 
be found in the action of compulsory retirement. 

There can be no doubt that removal—I am using the term synonymously with dismissal 
—generally implies that the officer is regarded as in some manner blameworthy or defi- 
cient, that is to say, that he has been guilty of some misconduct or is lacking in ability or 
capacity or the will to discharge his duties as he should do. The action of removal taken 
against him in such circumstances is thus founded and justified on some ground personal 
to the officer. Such grounds, therefore, involve the levelling of some imputation or charge 
against the officer which may conceivably be controverted or explained by the officer.” 


Mr. Vakharia says that what we have to consider is whether in this order of 
discharge the nature and incidents of dismissal or removal are present, and if 
those are present, then it is irrelevant whether the Government servant was 
permanent or temporary. There is considerable force in Mr. Vakharia’s con- 
tention because if Government does not choose to dispense with the services of 
a temporary servant under its contract with him but wishes to inflict a punish- 
ment upon him and wishes to dismiss him or remove him, then it may be said 
that his case would stand on the same footing as the case of a permanent ser- 
vant, that he is being punished by the State which may result in serious conse- 
quences, and such punishment should not be inflicted unless he is afforded the 
safeguard provided by art. 311. But the Supreme Court does not lay down, 
with respect, that it is not open to the Government to dispense with the ser- 
vices of a temporary servant. If a Government servant is made permanent 
or is confirmed in his post, the tenure of his service would be regulated by the 
rules framed in that behalf and his services cannot be terminated before that 
period. In the case of a temporary servant the tenure of his service may be 
regulated by a written contract, it may be regulated by rules, and in the 
absence of a contract or the rules it would be regulated by the principles of 
common law. If the contract between the Government and the temporary 
servant permits the Government to dispense with his services without notice 
and at any time, the Government is as much entitled to do so as any other 
private employer. What has got to be borne in mind is: that it is only in 
cases falling within art. 311 or s. 240(3) that the Government as an employer 
is bound to conform to certain rules of natural justice indicated in that article 
and that section. But if the case does not fall either within the ambit of 
art. 311 or s. 240(3), then the relationship of master and servant is governed by 
the rules if there are any which would constitute the contract of employment, 
or it would be governed by common law if the rules do not provide for the 
employment of the particular person. Therefore, in order to succeed, Mr. 
Vakharia must satisfy us that the Union of India, which is the employer in 
this case, acted in such a manner that its action came within the ambit of 
s. 240(3) of the Government of India Act. In other words, its action was 
tantamount to dismissing or removing the plaintiff from service. If Mr. 
Vakharia satisfies us on that count, then undoubtedly if reasonable opportunity 
has not been afforded to the plaintiff, the plaintiff would be entitled to succeed. 


1 [1954] A. I. R. 8. C. 369. 
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It is from that point of view that we must again look at the order discharging 
the appellant. It cannot be disputed that if the Government had discharged 
the appellant without giving any reasons at all, that order could not have been 
challenged by the appellant because the appellant being a temporary servant 
he had no security of tenure, he could not claim to continue in Government 
service for any length of time, and the Government like any other employer 
would be entitled to dispense with his services at any time it thought prgper. 
The question is whether the fact that the Government has given a reason for 
dispensing with the services of the appellant alters an order of discharge into 
an order of dismissal or removal. It is true that we must look at the substance 
of the matter and we should not be influenced by the language used in the order. 
The mere fact that Government chooses to use the expression “‘discharge’’ is 
not conclusive of “the matter, and notwithstanding the use of that expression, 
it may still be an order of dismissal or removal. Both s. 240(3) and art. 311 
are based on this essential principle that the Government is inflicting a punish- 
ment upon jts employee and, therefore, before ‘that punishment should be 
inflicted certain rules of natural justice must be carried out. Again, s. 240(3) 
and art. 311 are based on this principle that the employee is being pro- 
ceeded against for something which he has done which involves moral turpi- 
tude or which calls for censure upon him. The very pagsage on which Mr. 
Vakharia relies in the judgment of the Supreme Court makes that perfectly 
clear. Mr. Vakharia only emphasises one part of the judgment of Mr. Justice 
Das and that is “‘or is lacking in ability or capacity or the will to discharge his 
duties as be should do’’, and Mr. Vakharia says that if the capacity is lacking 
and an employee is discharged for that reason, then it constitutes a dismissal. 
Mr. Vakharia says that in this case as the appellant was discharged for lacking 
the capacity to discharge his duties because he was medically unfit, the order 
must be read to be an order of dismissal. Now, the expression just referred to 
must be read in its own context and not divorced from its context, and when 
we read the whole of that paragraph which has been set out in extenso earlier, 
it is clear that Mr. Justice Das was referring to conduct which must involve an 
imputation or which would require a charge being drawn against the employee. 
Therefore, the lack of ability or capacity or the lack of will to discharge one’s 
duties must not be a lack which is involuntary or which is inflicted upon an 
unfortunate person through no fault of his, but it must be such as must involve 
an element of volition. No one suggests and no one can suggest that the unfor- 
tunate appellant who suffered from serious eye trouble and because of which 
he was declared medically unfit, had done anything which could possibly sug- 
gest either moral turpitude or conduct which may be considered blameworthy. 
As a matter of fact, the medical certificate on which this order was passed points 
out that the appellant was suffering from high myopia and lenticular opacities 
and in consequence thereof was completely and permanently incapacitated for 
further service of any kind in the clerical branch, and the certificate goes on 
to say: ‘“‘His incapacity does not appear to us to have been caused by 
irregular or intemperate habits.’’ Therefore, as good a certificate of character 
as is possible was given to the appellant. It is difficult to understand in face 
of this, how Mr. Vakharia could contend that the order he is complaining of 
was an order which dismissed him or removed him from service. It is an order 
which discharged him; it is an order which could have been passed without giv- 
ing any reasons. The reasons having been given, we have a right to scrutinize 
those reasons, and even when we scrutinize those reasons, the reasons do not 
suggest that Government dooked upon the conduct of the appellant as unworthy 
conduct for which he was being punished by being asked to leave the service of 
Government. 

Therefore, in our opinion, this order is not an order of dismissal or removal 
from service and, therefore, in no view of the case can the appellant contend 
that he is entitled to the rights given to an employee under s. 240(3) of the 
Government of India Act. i 

This should be sufficient to dispose of the appeal, but we will also consider 
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some of the other arguments advanced by Mr. Vakharia. It was argued that 
the order in question is based upon a medical certificate which is issued under 
art. 447(a) of the rules framed by Government, which article refers to a form 
of medical certificate to be given respecting an officer applying for pension 1m 
India, and it is said that this certificate has not been properly issued because 
the appellant’s case’is not covered by the rules. We fail to understand what 
rel@vancy the issuing of the certificate under a particular article has on the 
rights of the appellant. Assuming the article has no application and assuming 
the certificate was issued in a form which was not applicable, the certificate con- 
tains certain facts and materials and the Government has based its order of dis- 
charge on those facts and materials. Mr. Vakharia says that if this certificate 
is not a proper certificate, he was entitled to challenge the conclusion arrived at 
by Government and which is embodied in the order of discharge. But if 
s.. 240(3) has no application, then it ig not open to the employee to challenge 
the reasons given by his employer for dispensing with his services. Nor 18 it 
open to the employee to say that he should be given an opportunity to contro- 
vert the accuracy of the materials on which the employer came to a particular 
conclusion. 

Mr. Vakharia also sought to argue that the order passed by Government was 
mala fide. We do mot understand how an employee is entitled to question the 
motives of his employer if the employer has the right to dispense with his ser- 
vices at any time. Whatever may be the motive which may influence the exer- 
cise of a legal right, if the legal right exists, then the motive becomes irrelevant, 
and if in a case where s. 240(3) or art. 311 does not apply the Government has 
the right to dispense with the services of a temporary servant, then it is not 
open to a temporary servant to say that his services were dispensed with for an 
ulterior motive or for a motive which was not a proper motive. 

It was then urged by Mr. Vakharia that there are certain rules framed which 
form annexture ‘‘B’’ to rr. 216 to 221 of Office Manual, Part I, of the Military 
Accounts Department, 1930 Edition, which deal with cases of removal of a 
servant for physical incapacity, and Mr. Vakharia says that the respondents 
should have dispensed with the services of the appellant after complying with 
these rules. When we look at annexture ‘‘B”’ it is headed thus: “‘Rules relat- 
ing to the suspension, reduction, removal and dismissal of public servants’’, 
and r. 1 says: 

“Permanent servants should not be removed or dismissed except for serious offences 
which have been clearly proved”, 
and r. 2 Says: 

“Cases of physical incapacity should be treated according to rules.” 
It is clear that these rules apply where Government wishes to pass an order of 
suspension, reduction, removal or dismissal. But when we have come to the 
conclusion that the order challenged is not an order which falls in this cate- 
gory, then ex-hypothesi these particular rules can have no application. Un- 
doubtedly, the appellant would have been entitled to insist upon these rules 
being complied with if the Union of India had attempted to pass an order of 
suspension, reduction, removal or dismissal against the appellant. 

A rather ingenious argument was put forward by Mr. Vakharia that the Union 
of India has failed to point out any rule under which the appellant was dis- 
charged, and according to Mr. Vakharia whenever there is a case of a tempo- 
rary servant whose services are dispensed with either without notice or with 
notice, the case must fall under a particular rule which Government has fram- 
ed which entitles Government to dispense with the services of the temporary 
servant. In other words, according to Mr. Vakharia in the absence of any rule 
Government has no power to dispense with the services of a temporary servant. 
In our opinion, that contention is entirely untenable. The law governing the 
relationship between an employee and an employer must apply equally to a 
ease of an employee whose employer happens to be the State or the Govern- 
ment, unless there is something in law or in the Constitution which has 
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made a departure from that rule. Departure, and a rather serious depar- 
ture, has been made to the extent of s. 240(3) of the Government of India 
Act and art. 311 of the Constitution. But when Government dispenses with 
the services of a temporary servant, it is not for Government to justify that 
order by referring to any specific rule, but it is for the discharged servant to 
point out that there is something in the Constitution or in any provision of the 
law which constitutes a departure from the principles of common law. J#ære 
is no doubt that under common law Government could have dispensed with the 
services of the appellant and at most it would have been compelled to pay 
salary for reasonable notice which it was bound to give. But apart from that 
there is no restriction on the right of the employer to dispense with the services 
of his employee. , In most cases there is a written contract when Government 
employs a temporary servant or there are rules which govern the employment of 
temporary servants. We have a case here where there seems to be neither a 
written contract nor a rule, and in the absence of one or the other we must fall 
back upon principles of common law, and we cannot possibly take the view that 
Government was not entitled in law to dispense with the services of a tempo- 
rary servant. : 

Mr. Vakharia has relied on the case of Manekji v. Municipal Commissioner 
of Bombay,’ for the proposition that when a Government department or a 
municipality dismisses a servant, the Government department or the munici- 
pality is constituted a domestic tribunal and that domestic tribunal must 
observe the rules of natural justice. There is no doubt that when an authority 
is constituted a domestic tribunal and has got to hold an inquiry into the con- 
duct of a person, it must observe the rules of natural justice. But the question 
ig whether on the facts of this case the Government is a domestic tribunal. The 
Government would only be a domestic tribunal if it was inquiring and investi- 
gating into any charge levelled against the appellant. In that case any grie- 
vance that the appellant might make with regard to the violation of the rules 
of natural justice would be perfectly in order. But as we have said before, the 
difficulty and the insurmountable difficulty in the way of the appellant is that 
this is not a case where Government has levelled any charges against the appel- 
lant. This is not a case where any inquiry has to be held against the appellant, 
and therefore neither the question of a domestic tribunal nor the question or 
the rules of natural justice can arise in this case. 

In the circumstances we agree with the view taken by the learned trial Judge 
that the plaintiff’s suit was not well founded. The result is that the appeal 
fails and must be dismissed. No order as to costs. The decree of the lower Court 
will be confirmed except that there will be no order as to costs of the suit. 

Mr. Vakharia has drawn our attention to the fact that the doctor who examin- 
ed the appellant for his eye sight has made an observation in his report that: 

“With such a high Myopia and lenticular opacities, in my opinion he should be cate- 
gorised ‘C’ permanent and given proper job to do. He should be able to do clerical job in 
Category ‘C’.” 

Mr. Vakharia says that if the appellant had been given a certificate that he was 
fit to do clerical job in category ‘‘C’’, he would have obtained some employment, 
but by reason of the certificate issued to which reference has been made, the 
appellant has not been able to secure any employment. Mr. Vakharia also 
points out that the appellant has had a war record of six years. We strongly 
recommend to the Military Department to avail themselves of the services of 
the appellant if it is possible in any ‘‘C’’ category job. In any event, they 
should give a certificate #1 terms of the report of Dr. S. Prakash which is exh. 25 
in the suit. 

Appeal dismissed. 


1 (1920) 32 Bom. L. R. 463.~ 
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Before Mr. Justice Gajendragadkar and Mr. Justice Gokhale. 


SOHRAB N. TAVARIA v. JAFFERALI G. PADAMSEE.* 


Bombay Rent Control Act (Bom. VII of 1944), Secs. 8(2),t 12(1)—Indian Limitation Act 
(IX of 1908), Arts. 62, 120—Civil Procedure Code (Act V of 1908), O. VHI, r. 6— 
Bombay Rents, Hotel and Lodging House Rates Control Act (Bom. LVII of 1947), 

agec. 18(2)—Claim for deduction from rent on amount of premium paid by tenant— 
Whether such claim governed by law of limitation—Applicability of art. 62 or art. 120 
—Claim for deduction barred by limitation—Claim for such equitable set-off between 
landlord and tenant whether barred by Umitation—Whether fiduciary relationship 
existing between landlord and tenant. 


The claim for recovery as well as the claim to make deductions ynder s. 8(2) of the 
Bombay Rent Control Act, 1944, is subject to the ‘provisions of art. 62 of the Indian 
Limitation Act, 1908. 

Lingangouda Marigouda v. Lingangouda, distinguished. 
Karamsey Kanji v. Velji Virji," agreed with. e 

Abasbhai v. Bhimji? and Venkatarama Ayyar v. Kuppuswamy Ayyar, referred to. 

A claim for deduction was made by the tenant under s. 8(2) of the Bombay Rent 
Control Act, 1944, in respect of a premium paid by the tenant to the landlord. The 
claim was barred by limitation, but the tenant contended that the bar of limitation did 
not apply to the claim as it was in the nature of a claim for equitable set-off between 
the lessor and the lessee between whom a fiduciary relationship existed:— 

Held, that the claim for equitable set-off was barred by limitation as there was no 
fiduciary relationship and no accountability between the landlord and the tenant. 

Abasbhai v. Bhimji,” Vyravan Chetty Ac Shrimath Deivastkamani Nataraja Desikar* 
and Narayanan v. Chathukutti,” referred to. 


Ont: Jafferali (plaintiff) filed three suits in the Court of Small Causes at 
Bombay against Sohrab and two others (defendants) who were his tenants, for 
ejectment and for arrears of rent and compensation from May 1, 1952, to 
January 31, 1954, and for mesne profits from February 1954 till possession. 
The defendants inter alia contended that they had paid an amount of Rs. 10,000 
each in two suits and Rs. 11,000 in one suit as premia to the plaintiff which they 
were entitled to deduct out of the rent payable to the plaintiff. By consent the 
three suits were tried together. The trial Judge inter alia held that the plain- 
tiff had received premias from each of the defendants in October or November 
1947 in consideration of the tenancy and that the defendants’ right to deduct 
the premium under s. 8(2) of the Bombay Rent Control Act, 1944, which was 
then in force, was barred by limitation and that the defendants were in arrears 
of rent. The trial Judge accordingly passed a decree for possession and for 
arrears of rent and compensation and for mesne profits. The defendants filed 
appeals before the appellate Court in the Court of Small Causes. The appeals, 
which were heard together, were dismissed and the decree of the trial Court was 
confirmed. The appeal Court, observed in its judgment, as follows :— 

“There is no doubt that the amount of premium must be deemed to have been 
received by the plaintiff to the defendant’s use. That is why Art. 62 of the Limitation 
Act was made applicable to the counter-claim of the defendant in 33 Bom. LR. 1563. 


*Decidsd, March 7, 1956. Civil Revision tion to the rent. 
Application No. 1112 of 1955 (with Civil (2) Where any such payment has been made 
Revision Application No. 1118 of 1955), from the amount shall be recoverable by the tenant 
the decision of B. 8. Kalelkar and Ernest M. by whom it was made from the landlord, and 
Alvares, Judges, Small Cause Court, Bombay, May without prejudice to any other method 
in Appeal na ge of 1954, confirming the of recovery be ddilucted from any rent pay- 


decree Saag Champ aklal G. Modi, able by him to the landlord. ” 

Judge, a ae Court. Bombay, in suit 1 (1952) 54 Bom, L. R. 829. 

No. 2086/14604 of 1962, la (1954) 56 Bom. L. R. 619. 
Televant section is as under :— 2 (1931) 33 Bom. L. R. 1563. 


“8 (1). No landlord shall in consideration 3 (1956) 1 M. L. J. 845. 
of the grant, renewal or continuance of tenancy 4 (1915) I. L. R. 39 Mad. 939. 
of-any premises require the payment of any 5 [1942] Mad. 550. 
fine, premium or any other like sum in addi- r 
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But this does not create any fiduciary relationship between the parties. In fact the 
Madras High Court in 39 Mad. 939 refused to extend the exception from the law of 
Limitation as to equitable set-off between lessor and lessee. We are, therefore, of 
opinion that the law of Limitation is applicable to the right of set-off claimed by the 
defendants and the period of limitation is 3 years. 

It is argued on behalf of the defendants that the law of Limitation is applicable to 
all other methods of recovery, except the method of deduction when no limitation is 
provided; for instance, to a suit, to a counter-claim, to a legal set-off to the right of 
deduction mentioned by statute as in s. 18 or s. 20 of the Bombay Rent Control Act of 
1947. In 56 Bom. LR. 619 the learned Chief Justice has held that though in s. 20 of 
the Act the period of limitation of six months is expressly prescribed for the recovery 
of an excess rent paid by the tenant to the landlord and no limitation is prescribed for 
the right -of deduction, still the same period is applicable. We are unable to see any 
material distinction between s. 20 or the corresponding s. 18(2) of the Rent Control 
Act, 1947, and s. 8(2) of the Rent Act of 1944. The only distinction is that in s. 8(2) the 
period of limitation is not prescribed even for the recovery. In 33 Bom. LR. 1563 
the High Court has held that a period of three years is applicable in such cases and 
therefore, it follows that the same period must be applicable to second part, viz. the 
deduction. We are, therefore, of opinion that the reasoning in 56 Bom. LR. 619 is appli- 
cable even to the interpretation of s. 8(2) of the Bombay Rent Act of 1944.” 

Two of the defendants applied in revision to the High Court. 


The applications were heard. 


C. R. A. No. 1112/55: M. V. Desai, with Madhavdas Bhagat, instructed by 
Dayal & Dipchand, for the petitioner. 

C. R. A. No, 1118/55: M. V. Desai, with G. 8. Sanghavi, instructed by 
Dayaly & Dipchand, for the petitioner. 

M. M. Jhavert, with V. J. Taraporewalla and FV. T. Gambhirwalla, for the 
opponent in both. 


GAJENDRAGADKAR J. These two revisional applications raise a point of limi- 
tation under s. 8, sub-s. (2), of the Bombay Rent Control Act, VI of 1944. This 
question arises in this way. Three suits had been originally filed by the plain- 
tiff against his tenants for ejectment and for arrears of rent and compensation 
from May 1, 1952, to January 31, 1954, and for mesne profits for the period 
subsequent thereto until possession was given to him. The property let out to 
the defendants is known as ‘‘Candy Castle” and it is situated opposite the 
Strand Cinema at Colaba. The claim for rent and compensation was resisted by 
the defendants on the ground that they had paid an amount of Rs. 10,000 each in 
two suits and Rs. 11,000 in one suit as premia to the plaintiff and that they were 
entitled to deduct the said amounts out of the rent payable by them to the 
plaintiff. By consent the three suits were tried together since they raised com- 
mon questions of fact and law. The learned trial Judge of the Court of Small 
Causes rejected the defence raised by the tenants and passed a decree for eject- 
ment and for different sums of money as claimed by the plaintiff in respect of 
arrears of rent, compensation and damages. The decrees thus passed by the 
trial Court were challenged by the defendants before the appellate Court in 
the Court of Small Causes. The appeals, however, failed and the decrees passed 
by the trial Court were confirmed. Two of the tenants have now preferred the 
present revisional applications and on their behalf it has been urged that the 
Courts below erred in law in holding that the tenants were not entitled to 
claim deduction under s. 8(2) of the Act. The conclusion reached by the Courts 
below on this point was the result of their finding that the claim for deduction 
was barred by limitation, That is how the only question which has been urged 
before us in the present revisional application is one of limitation under s. 8(2) 
of the Act. 

It is unnecessary to set out the legislative history of the rent legislation. Act 
VII of 1944 was preceded by two earlier Acts II of 1918 and XVI of 1939. The 
relevant provision contained in s. 8 of the Act with which we are concerned Was 
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substantially the same in the earlier Acts. The Rent Acts have made separate 
provisions for giving relief to the tenant where the tenant had paid to the land- 
lord any amount by way of fine or premium on the one hand, and, on the other, 
where eXcess payment had been made by the tenant to the landlord by way of 
rent. In the present case, we are concerned with the payment made by the 
tenants to the landlord by way of premium. Section 8 deals with this question. 
Subasection (1) of s. 8 prohibits the landlord from accepting from the tenant any 
fine, premium or any other like sum in addition to the rent in consideration of 
the grant, renewal or continuance of a tenancy of any premises. This prohibi- 
tion is made inapplicable under sub-s. (3) to any payment under any agree- 
ment entered into before September 1, 1940. The acceptance of the prohibited 
consideration is penalised under sub-s. (4) of s. 8. Sub-section (2) of s. 8 con- 
fers on the tenant the right to recover the amount paid by him by way of pre- 
mium and also gives him the right to claim deduction of the amount paid by 
way of premium from any rent payable by him to the landlord. It is necessary 
to set out the terms of this sub-section. e 

“Where any such payment has been made”, 
says this sub-section, 

“the amount shall be recoverable by the tenant by whom it was made from the 
landlord, and may, without prejudice to any other method of recovery, be deducted from 
any rent payable by him to the landlord.” 


Mr. M. V. Desai for the petitioners contends that two rights are given to the 
tenant under this provision. The tenant may recover the amount in question 
by instituting a suit in that behalf and Mr. Desai concedes that a suit of this 
kind would be governed by an appropriate provision of the Limitation Act. 
Mr. Desai does not concede that the period of limitation would be three years 
under art. 62 of the Limitation Act and he suggests that the period should be 
six years under art. 120 of the Limitation Act. But whether the period of limi- 
tation is three years or six years, it is not disputed that a claim to recover the 
amount by a suit would be governed by the Limitation Act. In regard to the 
other right of the tenant to claim deduction of the premium paid from any rent 
payable by him, however, Mr. Desai argues that this right is not governed by any 
consideration of limitetion and its exercise is subject to only ons restriction which 
is mentioned in the section: the claim for deduction can be made only so long as 
tenant continues to be a tenant of the premises and as such is liable to pay rent to 
the landlord. If and when the tenancy is determined and the tenant ceases to be 
a tenant, he cannot make any claim for deduction of the premium paid by him. It 
is only from rent payable by him that deduction can be claimed, and if and when 
rent ceases to be payable by him, a claim for deduction automatically lapses. If 
the claim for deduction can be made without reference to the law of limitation, 
then the view taken by the Courts below would clearly be erroneous. If, on the 
other hand, the Limitation Act is applicable even to the claim for deduction, then 
it would be necessary to consider which article applies to such a claim. If art. 62 
applies, and not art. 120, then the view taken by the Courts below would be 
right. 

In support of the construction which Mr. Desai seeks to put on sub-s. (2) of 
s. 8, he has invited our attention to the fact. that the Legislature has made a dis- 
tinction between rights accruing to the tenant in the matter of the premium paid 
by him to his landlord and rights accruing to him in the matter of payment of 
excess rent. Section 12 of the Act, which deals with this latter right, has pro- 
vided for a specific limitation of six months in terms. Under s. 12, sub-s. (1), if 
a sum has been paid on account of rent which is in excess of the payment due to 
the landlord, such sum shall, at any time within a period of six months after the 
date of payment, be recoverable by the tenant by whom it was paid, and may, 
without prejudice to any other method of recovery, be deducted from any rent 
payable within the said period by the tenant to the landlord. It would thus be 
seen that, in the matter of recovering excess payment made by the tenant on ac- 
count of rent, a period of six months has been prescribed both for filing the suit in 
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which he may claim the recovery of the said amount and for claiming deduction 
of the said amount from the rent payable by the tenant. Mr. Desai argued that 
no such limitation has been, prescribed in respect of premium, and on that dis- 
tinction he placed considerable emphasis. 

In our opinion, this distinction would not be of any assistance to Mr. Desai 
in the matter of construing s. 8, sub-s. (2). As I have already mentioned, 
Mr. Desai himself has conceded that the recovery of the premium by filing a#uit 
is subject to the law of limitation, so that it really does not make a substantial 
difference that the period of limitation has not been prescribed by s. 8(2) itself. 
It is true that s. 12(1) itself prescribed a period of six months; but that does 
not mean that the period of limitation is not prescribed by Limitation Act for 
the recovery of premium under s. 8(2), It was necessary to prescribe the period 
of limitation under s. 12(1) because Legislature wanted to prescribe a much 
shorter period for claims falling under s. 12(1), whereas Legislature wanted to 
leave the recovery of rent under s. 8(4) to be governed by the general law of 
limitation. eTherefore, the absence of any provision prescribing limitation in 
s. 8(2) itself is not a matter of any decisive importance. While construing 
s. 8(2), it is, therefore, necessary to bear in mind that the first right given to the 
tenant to recover the premium paid by him is governed by the period of limita- 
tion prescribed under the Limitation Act. Section 8(2) really provides for two 
remedies or methods of recovery to the tenant. The first method of recovery is 
to institute a suit for recovering the amount in question; and the second method 
of recovery is to claim deduction from the rent payable by him. There can be 
no doubt on this point because in referring to the claim for deduction the section 
in terms says that the claim for deduction can be made by the tenant ‘‘ without 
prejudice to any other method of recovery.’’ In other words, the claim for 
deduction is obviously one method of recovery and this method has been pro- 
vided without prejudice to any other method of recovery under the law. It 
may be useful at this stage to refer to the decision in Diment v. Roberts! where 
Atkin L.J., in dealing with substantially similar provisions of s. 14 of the 
Increase of Rent and Mortgage Interest (Restrictions) Act, XC of 1920, observes 
that the said section ‘‘gives one method of recovery, by deducting from the 
next rent payable.’’ 

Now, if s. 8(2) provides, for the benefit of the tenants, two methods of 
recovery of premium paid by a tenant and if one of the methods is admittedly 
and obviously subject to the law of limitation, it would appear to be unreason- 
able prima facie that the other method should be entirely free from the law of 
limitation. The construction suggested by Mr. Desai would lead to the obvious- 
ly unreasonable consequence that, whereas the tenant’s right to recover the 
amount by a suit is barred by limitation, it would still be open to him to claim 
deduction from the landlord in respect of the same amount. In other words, 
the amount which has bécome irrecoverable under the first right given by the 
section can still be indirectly recovered by the tenant by claiming deduction 
from the rent payable by him. In our opinion, on a fair and reasonable con- 
struction, s. 8(2) seems to provide that both the methods of recovery are sub- 
ject to the same law of limitation. The right to recover the amount and the 
right to claim deduction can be exercised by the tenant so long as both the rights 
are alive under the law of limitation. If one right is extinguished by lapse of 
time, the other right automatically ceases to be effective. The amount which 
can be recovered under the first part of s. 8(2) can also be claimed by way of 
deduction, and the consideration of the law of limitation which is implicit in 
the requirement that tle amount should be recoverable would be equally im- 
plicit in a claim for deduction which is the alternative method of recovery recog- 
nised by this sub-section. It would be noticed that a similar correspondence in 
the matter of limitation has been expressly provided by s. 12(1) to which I 
have already referred. It is true that the period of limitation prescribed by 
s. 12(1) is a much shorter period of limitation. But Legislature has clearly 


1 [1925] 1K. B. 9, 13. 
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preseribed a period of limitation for both the remedies granted to the tenant in 
respect of the excess payment by him on account of rent. We are, therefore, 
disposed to hold that, on a fair and reasonable construction of s. 8(2), it would 
not be possible to hold that the right to recover the amount is subject to limita- 
tion, but that a claim for deduction of the said amount from the rent payable 
by the tenant is not subject to any law of limitation. In our opinion, both the 
methods of recovery available to the tenant are governed by the same law of 
limitation, and they would cease to be available to the tenant as soon as the 
period of limitation prescribed for them has expired. 

The next question which falls to be considered is: What is the period of 
limitation for the exercise of the right of adopting the method of recovery avail- 
able under s. 8(2)? A similar question was raised before Beaumont C.J. and 
Rangnekar J. in Abasbhai v. Bhimji,! under ss. 8 and 12 of the Bombay Rent 
(War Restrictions) Act II of 1918. In this case, the premises had been let to 
the defendant in 1918 on a monthly rent of Rs. 200. Subsequently, in May 
1923, the parties agreed that the defendant should pay to the plaigtiff a sum 
of Rs. 100 every month as pagri or premium in addition to rent. Under this 
agreement, the defendant had paid to the plaintiff Rs. 2,400 as premium in the 
years 1923-24. Subsequently the plaintiff sued the defendant to recover rent 
for a certain period and for compensation thereafter. One of the pleas raised 
by the defendant was that he was entitled to recover the amount of premium paid 
by him by way of counter-claim, and the question which arose for decision was 
whether the counter-claim was in time. This Court held that the counter-claim 
was governed by art. 62 of the Limitation Act because the defendant had paid 
the sum of money in question to the plaintiff in such circumstances that the 
plaintiff was bound at once to repay it to the defendant. The argument that 
art. 120 would apply was rejected and the counter-claim was dismissed as barred 
by limitation. In holding that art. 62 applied, Beaumont C.J. observed that 
the gist of the matter was (p. 1568): 

“that the moment the plaintiff received the money he was bound to return it 
to the defendant, and that being so, I think that from the inception, ie. from the date 
of the receipt of the money he held the money to the use of the defendant.” 
Ranenekar J. concurred with this decision and observed that it was clear on 
the authorities that (p. 1570): 

“Art. 62 is applicable to all cases to which the old English form of common law 

action for money had and received applied.” 
It is true that the question of limitation arose in this case by reference to a 
counter-claim. But that, in our opinion, makes no difference at all. This deci- 
- sion shows that, where the defendant pays money to the plaintiff and the nature 
of the amount paid indicates that from the moment the amount is paid the 
plaintiff is bound to return the money to the defendant, it is art. 62 that applies 
to the claim of the defendant, and not art. 120. 

The same conclusion was reached by Mr. Justice Somasundaram in Venkata- 
rama Ayyar v. Kuppuswamy Ayyar.2 In support of his conclusion, Soma- 
sundaram J. has referred to the observations made by Mansfield C.J., in Moses 
yv. Macferlan,? that (p. 1012): ` 

“ [this form of action] lies for money paid by mistake; or upon a consideration 
which happens to fail; or for money got through imposition (express, or implied;) or 
extortion; or oppression; or an undue advantage taken of the plaintifs situation, con- 
trary to laws made for the protection of persons...”. 

In other words, 

“this form of action would be maintainable in cases in which the defendant at the 
time of receipt, in fact or by presumption or by fiction of law receives the money to the use 
of the plaintiffs.” 

Mr. M. V. Desai has, however, contended that a claim to recover the amount 
under s. 8(2) would be governed, not by art. 62, but by art. 120 of the Limita- 

i (1931) 833 Bom. L. R. 1563. 3 (1760) 2 Burr. 1005 : 97 E. R. 676. 

2 [1955] 1 M. L. J. 345. 


1956.] ` SOHRAB TAVARIA Y. JAFFBRALI (A.0.J.)—Gajendragadkur J. 685 


tion Act, and in support of this contention he has referred us to a decision of 
the learned Chief Justice in Lingangouda Marigouda v. Lingangouda.' It is 
true that, in dealing with the question of limitation, the learned Chief Justice 
has observed that it is not safe to follow English decisions in construing art. 62 
of the Limitation Act. But before this decision can be pressed into service, it 
would be necessary to remember the facts on which the question of limitation 
was raised before the learned Chief Justice. The plaintiff in that cage shad 
paid a moiety of assessment which he was liable to pay to an Indian Native 
State, and the defendant paid the other moiety. In 1938 the State refunded 
the entire amount of the assessment, comprised of both the moieties, to the 
defendant as the State thought that he alone was entitled to it, and it was 
received as such by the defendant. It was under these circumstances that the 
plaintiff claimed his share in the amount refunded to the defendant by the 
State. It would thus be clear that the defendant in this case had received the 
amount, not for the use of the plaintiff, but the amount had been paid to him as 
belonging #o him by the State and had been received by him as such. That is 
why the learned Chief Justice held—and, with respect, rightly—that the amount 
was not received by the defendant for the use of the plaintiff, and so art. 62 
was inapplicable. If art. 62 was inapplicable, inevitably the residuary art. 120 
came into operation. It does not appear that in Tingangouda’s case the atten- 
tion of the learned Chief Justice was invited to the decision of Beaumont C.J. 
and Rangnekar J. in Abasbhai v. Bhtmjt and indeed, since the facts with which 
the learned Chief Justice was dealing were radically different from the facts 
before us, it cannot be assumed that the general observations made by the learn- 
ed Chief Justice are intended to throw any doubt on the view taken in Abas- 
bhai’s case. We would, therefore, hold that the claim for recovery as well as 
the claim to make deductions under s. 8(2) is subject to the provisions of art. 62 
of the Limitation Act. If that be the true position, the claim for deduction 
would be clearly barred by limitation in both the revisional applications. 

Mr. Desai, however, argued that the claim for deduction is in the nature of 
a claim for equitable set-off and he assumed that between the lessor and the 
lessee a fiduciary relationship exists. If an equitable set-off is claimed by one 
person against another and it is shown that a fiduciary relationship exists between 
them and that the person against whom the claim is made is accountable to the 
person making the claim, then the claim for equitable set-off can be entertained 
even though it may be barred by limitation. That, in substance, is the alter- 
native argument urged before us by Mr. Desai. There is no doubt that an 
equitable set-off can be entertained by civil Courts though O. VIII, r. 6, of the 
Civil Procedure Code in terms refers only to legal set-off. The Code merely 
seeks to regulate procedure, and so the absence of any provision in the Code in 
regard to equitable set-off cannot be said to affect the right to claim such a set- 
off wherever it vests in a party. Normally, an equitable set-off, like the legal 
set-off, can be claimed effectively if it is in respect of an amount legally recover- 
able. It also appears to be well settled that in cases where the plaintiff claims 
a specified amount against the defendant and the defendant sets up a claim 
against the plaintiff for equitable set-off and both the claims relate to the same 
estate or there is a fiduciary relationship between the plaintiff and the defen- 
dant, the defendant’s claim to set-off would be entertained as an equitable set- 
off though it may be barred by limitation at the date of the suit. Now, can it 
be said that a fiduciary relationship exists between the lessor and the lessee and 
that the lessor is accountable to the lessee? In support of his argument that a 
fiduciary relationship éxists between the lessor and the lessee, Mr. Desai has 
invited our attention to the observations made by Mr. Justice Rangnekar in 
Abasbhai’s case. I have already referred to the decision of Beaumont C.J. and 
Ranenekar J. in that case on the question of limitation. It would now be neces- 
sary to mention the observations on which Mr. Desai relies. Addressing him- 
self to the question of limitation and before reaching his conclusion that art. 62 


5 (1962) 64 Bom. L. R. 829. 


686 THE BOMBAY LAW REPORTER [vou LVII, 


applied to the counter-claim set up by the tenant in the suit, Mr. Justice Rang- 
nekar has observed that sub-s. (2) of s. 8 

“makes it clear that from the time the amount of the premium comes into the hands 
of the landlord it really belongs to the landlord, and the landlord holds it for the benefit 
of the tenant. In other words, he holds it in a fiduciary capacity, to use technical 
language, ‘to the use of the tenant’.” (p. 1569). 
With respect, it may be permissible to observe that, where the learned Judge 
observes that the amount really belongs to the landlord, perhaps he meant that 
it belongs to the tenant. But apart from this aspect of the matter, the learned 
Judge was really discussing the question as to the applicability of art. 62, and 
when he referred incidentally to the fiduciary capacity, he really wanted to em- 
phasize that the money was held by the plaintiff for the use of the tenant. It is 
in the context of his final decision and the whole of the ratio of his judgment 
that the expression ‘‘fiduciary capacity’’ must, we think, be considered. We 
are unable to read these observations ag laying down a well-considered general 
proposition that, where a landlord receives a premium from his tenant, he holds 
it in a fiductary capacity and is accountable to the tenant in respect of it. 
Indeed, it is clear from the judgments delivered by both the learned Judges that 
the question of fiduciary relationship in the technical sense of the term was not 
argued before the Court and Beaumont C.J. in fact makes no reference to it at 
all in his leading judgment. Fiduciary relationship involves confidence between 
the parties, and it is by reason of such confidence that the fiduciary character 
is impressed upon the relationship. Where a person having a fiduciary rela- 
tionship gets possession of money or other property in this character, he does 
hold the money or property as a trustee. This is so in cases of agency as well 
as in cases of directors and promoters of companies. These cases of fiduciary 
relationship are mentioned in s. 88 of the Indian Trusts Act. It is very difficult, 
we think, to attribute fiduciary character to the relationship between the lessor 
and the lessee. 

This question has been considered by Sir John Wallis, Kt., C.J., and Sesha- 
giri Ayyar J., in Vyravan Chetty v. Srumath Dewasikamant Nataraja Destkar.1 
In a suit by the lessor for rent, it was held that it was not open to the lessee to 
set up by way of equitable set-off an unliquidated claim for damages which was 
barred at the date of the suit, In his judgment, Seshagiri Ayyar J. conceded 
that an equitable set-off can be claimed though barred by limitation ‘‘where there 
is a fiduciary relationship between the parties as in the case of trustee and 
cestui que trust and there is accountability.” But he was not prepared to include 
the cases of Jessor and lessee within this class of exceptions. ‘‘This exception’’, 
observed Seshagiri Ayyar J., ‘‘has been extended in some of the decided cases 
in India to mortgages, presumably on the ground that there is accountability 
between the parties’’, and he added that it was not necessary to say whether 
these cases had been rightly decided. He, however, concluded with the obser- 
vation that he saw no reason for extending the exception to suits between a 
lessor and a lessee. No decision has been cited before us by Mr. Desai which has 
taken a contrary view. Indeed, the elaborate provisions contained in the Rent 
Acts proceed on the assumption that the landlord is apt to exploit the need of 
the tenant, and it would, therefore, seem somewhat unreasonable to assume that 
between the greedy landlord and the needy tenant a fiduciary relationship 
exists, 

The decision of Venkataramana Rao and Abdur Rahman, JJ., in Narayanan v. 
Chathukuttt? to which Mr. Desai invited our attention, is, however, not of much 
assistance because the conclusion reached by the learn®éd Judges in this case 
proceeded on their finding that the relationship between the parties was really 
that of mortgagor and mortgagee, and in taking an account between the parties 
which s, 6(2) of the Malabar Compensation for Tenants Improvements Act I 
of 1900 contemplated, the plaintiff, who was in the position of a mortgagor, 
would, in the opinion of the learned Judges, and in accordance with the 


1 (1915) L L. R. 39 Mad. 939, 2 [1942] Mad. 650. 
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language of that sub-section, be entitled to a set-off even in regard to a decree 
that was barred by limitation (p. 008). In other words, the finding of fact 
on which the decision was based was that the parties before the Court were 
mortgagor and mortgagee, and as such a fiduciary relationship could be predi- 
cated between them. If a fiduciary relationship and accountability could be 
predicated between the parties, then of course a bar of limitation cannot be 
pleaded against an equitable set-off. But for predicating a fiduciary relatfon- 
ship between the parties, their Lordships relied substantially upon the provi- 
sions of s. 6(2) and on the other facts to which reference has been made in the 
judgment. It is not suggested that any of the provisions in Act VII of 1944 
make the landlord a mortgagee and the tenant a mortgagor in respect of claims 
like the present. 

We must, thertfore, hold that the claim for equitable set-off made by the 
tenants would be barred by limitation since there is no fiduciary relationship 
and no accountability between the plaintiff and the defendants. That being 
80, it cannot} be held that the Courts below erred in law in rejecting the claim 
of the tenants as barred by limitation. 

Before we part with this case, however, it would be necessary to refer to 
the decision of the learned Chief Justice in Karamsey Kanji v. Velji Virji.1 
In this case, the learned Chief Justice had to consider inter alia the question 
of limitation for a claim for deduction set up by the tenant against his land- 
lord under s. 18(2) of Bombay Act LVII of 1947. It is conceded by Mr. Desai 
that the construction placed by the learned Chief Justice on the provisions 
of s. 18(2) of the present Rent Act supports the view which we have taken 
about the construction of s. 8(2) of the earlier Act XVII of 1944. That is why 
Mr. Desai elaborately challenged before us the correctness of the view taken 
by the learned Chief Justice in Karamsey’s case. Section 18(2) of the Act 
of 1947 provides inter alia that, where any premium is paid by any person, 
the amount or value thereof shall be recoverable by him from the landlord 
within a period of six months from the date of payment and may, if such per- 
son is a tenant, without prejudice to any other remedy for recovery, be de- 
ducted by him from any rent payable by him to such landlord. Except for 
the fact that, whereas this provision itself refers to a period of limitation while 
s. 8(4) of the earlier Act does not, the other material terms which fall to be 
construed in s. 8(2) are substantially the same as in s. 18(2); and in regard 
to these material terms the learned Chief Justice has held that the same period 
of limitation of six months applies to the claim for deduction as would apply 
to a claim for recovery of the amount in question. It was urged before the 
learned Chief Justice that the legislative history in regard to the material 
provisions indicated that the right to claim deduction could be exercised by 
the tenant unfettered by any considerations of limitation so long as he was 
a tenant liable to pay rent to the landlord; and in support of this contention 
considerable reliance was placed on the fact that in the corresponding provi- 
sions of the earlier Act a period of six months had been prescribed specifically 
even for the claim for deduction. 

The learned Chief Justice was not impressed by this argument because it 
seemed to him clear 

“...on a plain natural construction of the section itself that if a tenant could not 
recover any excess paid by him beyond six months from the date of the payment and 
if such amounts became irrecoverable, it is difficult to understand how a tenant could 
deduct what he could not recover and what was irrecoverable in law.” (p. 626) 

With respect, we agreeewith this conclusion. In support of his conclusion, 
the learned Chief Justice referred to the English decision in Bayley v. Walker2 
and the main point which Mr. Desai has urged before us is that the learned 
Chief Justice was not justified in seeking to obtain assistance from thig English 
Judgment because, according to Mr. Desai, the material words in the relevant 
English statute are different from the words used in s. 18(2). We do not 


1 (1954) 56 Bom. L. R. 619. 2 [1955] 1 K. B. 447. 
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think that this argument is well-founded. The relevant sections in the English 
statutes are ss. 8 and 14 in 10 and 11 Geo. V, e. 17, which was enacted on 
July 2, 1920, and s. 8 of the amending statute 13 and 14 Geo. V, c. 32, which 
came into force on July 31, 1923. It is with this last section that we are 
directly concerned. Sub-section (2) of s. 8 provided ‘that any sum paid by 
a tenant or mortgagor, which under s. 14(1) of the principal Act was recover- 
abe by the tenant or mortgagor, shall be recoverable at any time within six 
months from the date of payment but not afterwards, or, in the case of pay- 
ment before the passing of this Act, at any time within six months from the 
passing of the Act but not afterwards. Mr. Desai contends that the word 
““recoverable’’ has been used in this section twice and that makes a material 
difference. The use of the word ‘‘recoverable’’ twice, says Mr. Desai, shows 
that before a claim for recovery of the amount in question can be made by 
the tenant, it must be shown by the tenant that the amount is recoverable in 
Jaw, and that necessarily involves the consideration of limitation. In the cor- 
responding section of the Indian statute, the word ‘‘recoverable’’ is not used 
twice and so in entertaining a claim for deduction questions of limitation are 
wholly irrelevant. This argument, in our opinion, is fallacious, because the 
double use of the word ‘‘recoverable’’ is obviously due to the fact that the 
section in which the word occurs twice is a part of an amending statute and 
so the amending section had necessarily to refer to the earlier relevant s. 14(1) 
of the principal Act in which the amount in question had been made recover- 
able; and having referred to the amount which had been made recoverable 
under s. 14(1) of the principal Act, the amending section provided that this 
amount shall be recoverable within six months as specified. The only purpose 
served by the first use of the word ‘‘recoverable’’ was to indicate the amount 
which had been made recoverable by the relevant section in the principal Act. 
Therefore, in our opinion, there is really no substance in the point made by 
Mr. Desai that the material words in the two sections are substantially 
different. 

. If the words used in the English statute are substantially similar to the 
words used in s. 18(2) of Act LVII of 1947, then it would, we think, be per- 
fectly reasonable and legitimate to derive assistance from the view taken by 
Salter and MacKinnon, JJ., in Bayley v. Walker. In his judgment Mr. Justice 
Salter has cited with approval the observations of Atkin L.J. in Diment v. 
| Roberts,’ that the words ‘recoverable at any time within six months’ meant 
that the sum might be recovered if any legal proceedings had been brought 
within six months. Atkin L.J. added that ‘‘s. 14 of the Act of 1920 gave 
one method of recovery, by deducting from the next rent payable, which would 
clearly continue for six months.’’ The conclusion of Salter J. was that the 
right of recovery by deduction was barred at the same time as the right of 
recovery by action. 

We would, therefore, hold that the view taken by the learned Chief Justice 
in regard to the period of limitation applicable to the claim for deduction which 
a tenant can make under s. 18(2) is, with respect, right. If that be so, it is 
unnecessary to add that the view taken by the learned Chief Justice fortifies 
‘the conclusion which we have reached on a fair and reasonable construction of 
s. 8, sub-s. (2), of Act VII of 1944. 

Since we have held that claim for deduction made by both the petitioners 
against their landlord is barred by limitation and cannot be placed in the 
exceptional class of equitable claims involving fiduciary relationship, it is un- 
necessary to consider the further point raised by Mr.eJhaveri on behalf of the 
. landlord that the present claim would have to be considered, not under s. 8(2) 
of Act VII of 1944, but under s. 18(2) of the subsequent Act LVII of 1947. 
We would only like to add that, in support of his plea that the subsequent Act 
would apply, Mr. Jhaveri invited our attention to a decision of the Allahabad 
. High Court in Baijnath v. Dulari Hajjam.2 Mr. Jhaveri had also raised a 


" 1 (1924) 40 T. L. R. 861. 2 (1928) I, L. R. 50 All. 865. 
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preliminary objection that we should not entertain the present revisional ap- 
plications since no question of jurisdiction was involved. We did not uphold 
the preliminary objection because we thought that questions of limitation 
arising on a construction of relevant sections of the Rent Acts can only be 
raised in revisional applications, since second appeals are not allowed under 
these Acts. That is why even in revisional applications we are sometimes in- 
clined to entertain points of law in order that our decisions should be,o® as- 
sistance in the administration of such Acts by subordinate Courts. 
In the result, the applications fail and the rules are discharged with costs. 


Rules discharged. 


INCOME-TAX REFERENCE. 


Before the Hon’ble Mr. M. C. Chagla, Chief Justice, and Mr. Justice Tendolkar. 


KANTILAL MANILAL v. THE COMMISSIONER OF INCOME-TAX, 
BOMBAY NORTH, KUTCH AND SAURASHTRA, AHMEDABAD”, 
Indian Income-tax Act (XI of 1922), Sec. 2 (6A)(a)—Mill company investing its profits 

in shares of banking company—Banking company offering new shares to its 
shareholders on payment in proportion to shares held by them—Mill company 
distributing right to new shares of banking company in favour of its own shareholders 
in proportion to shares held by them—Whether shareholders of mill company liable 
to tax on right acquired by them to shares of banking company—Right to new shares 
of banking company whether constitutes “dividend”. 

The assessees were shareholders of a mill company which had invested its profits in 
the purchase of shares of a banking company. The banking company offered to its 
shareholders new shares in a certain proportion to the number of shares held by them 
on payment of an amount per new share. The right which a shareholder of the banking 
company thus acquired to obtain the new shares had a market value. The mill company 
by a resolution decided to purchase a certain number of the shares to which they 
were entitled and the right to the remaining shares was distributed among its 
shareholders in a certain proportion to the shares held by them in the mill company. 
On the question whether the assessees were liable to tax on the right acquired by 
them to the shares of the banking company on the basis that the right constituted 
dividend for the purpose of the Indian Income-tax Act, 1922:— 

Held, that in the circumstances of the case the distribution of the right to apply 
for the shares of the banking company by the mill company in favour of the assessees 
amounted to a distribution of “dividend” within the meaning of the Act. 

Commr. of Inc.-tar, Madras v. M. P. Viswanatha Rao, distinguished. 
The Commissioners of Inland Revenue v. Fishers Executors’ explained. 
Bacha Guzdar v. Commr. I. T.’ referred to. 


KANTILAL Manian and others (assessees) were shareholders of the Navjivan 
Mills Ltd., Kalol, which was a public limited company, and they were also mem- 
bers of Jesingbhai Investment Co., Ltd., a private limited company. The total 
number of shares of the Navjivan Mills Ltd. were 800 and the assessees held 570 
shares out of these. The Navjivan Mills Ltd. held 5,000 shares of the Bank of 
India. These shares were purchased by the Navjivan Mills Ltd. in the calendar 
years 1943 to 1947 out of its ‘‘current year’s profits’ and in the relevant year 
these shares represented the accumulated profits of the Navjivan Mills Ltd. 

On May 6, 1948, a résolution was passed at an extraordinary meeting of the 
shareholders of the Bank of India, increasing its share capital so as to offer 
new shares to the existing shareholders in the proportion of one new share for 
every three shares held by the shareholders and the shareholders were required 

Decided, February 22, 1956. Income-tax 2 (1926) 10 T. C. 302. i 
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to pay Rs. 100 per share for this new issue. The Navjivan Mills Ltd. thus 
became entitled to the offer of 1666} new shares and this offer was communi- 
cated to the Navjivan Mills Ltd. by the Bank of India on May 25, 1948. On 
receiving this communication the directors of the Navjivan Mills Ltd. passed a 
resolution, the relevant portion of which was as follows :— 

“ ..resolved that the funds of this company may be invested in the 66 shares out 
of 1%66 shares offered by the Bank of India Ltd., and the right to the remaining 1,600 
shares is hereby distributed amongst 800 shares of this company in the proportion of 
right to two shares of the Bank for one Ordinary share held in this company.” 

The Navjivan Mills Ltd. accordingly renounced the right to take up 1,600 shares 
in favour of its shareholders or their nominees. The assessees who held 570 
shares of the Navjivan Mills Ltd. directed the Navjivan Mills Ltd. to renounce 
its right to get 1,140 shares in favour of Jesingbhai Investment Co. The Income- 
tax Department assessed the assessees on the basis that the release of the right 
to acquire the shares of the Bank of India amounted to a distribution of divi- 
dend by the Navjivan Mills Ltd. and was, therefore, taxable under 8. 12 of the 
Indian Income-tax Act, 1922. On appeal before the Appellate Tribunal it was 
contended that the relinquishment of the right to apply for the shares of the 
Bank of India in favour of the assessees did not amount to a distribution of 
““dividend’’ within the meaning of s. 2(6A) of the Act and the market value 
of the right was not liable to be assessed in the hands of the assessees as receipts 
of dividend. The Judicial Member agreed with this contention but the Account- 
ant Member, Mr. Malhotra, negatived the contention, observing as follows :— 

“I attach little importance to the fact that the company had not styled this distri- 
bution to be ‘dividend’ or that the shareholders had not confirmed it. After all this was 
something which the mill company had to do according to law. Jt has not cared to do 
so. It may have infringed the provisions of the Indian Companies Act. But we are 
not concerned with that aspect of the matter. It is not open to a person to devise means 
to avoid his proper liability to taxation by doing something irregular or illegal We have 
to ascertain in substance what has been done by the company. The assessee has not 
thrown away this right. It has gifted this right to its shareholders. According to the 
mill company’s articles, dividend could be issued in specie. The Income-tax Officer is 
not concerned whether what is done by the company is in conformity with the articles 
of the company or not. I think the receipt of the right to apply for new shares of the 
Bank of India in the hands of the shareholder is covered by the definition of the word 
‘dividend’ as defined in s. 2(6A) of the Act.” 

The point was referred to the President who agreed with the view of the 
Accountant Member. 

The following question of law was referred to the High Court :— 

“Whether on the facts and circumstances of the case the distribution of the right 
to apply for the shares of the Bank of India by Navjivan Mills Ltd. in favour of the 
assessees amounted to a distribution of “dividend” within the meaning of section 2(6A) 
of the Indian Income-tax Act?” 


The reference was heard. 


N. A. Palkhivala, with Sir Jamshedji Kanga, for the applicants. 
M. P. Amin, Advocate-General, with G. N. Joshi, for the respondent. 


Palkhiwvala. The question in this reference is whether the renunciation by a 
company of the right to subscribe for the shares of another company in favour 
of its shareholders constitutes a ‘‘dividend’’ for the purposes of the Indian 
Income-tax Act, 1922. The assessee company had purchased 5,000 shares of 
the Bank of India out of its accumulated profits. In May 1948 the hank offered 
to its shareholders one share for every three shares held on payment of Rs. 100 
per share. The assessee company decided to purchase only 66 shares out of 
the 1,666 shares offered to it by the bank and distributed the right to apply for 
thp remaining 1,600 shares among its shareholders in proportion to the shares 
held by them. The shares of the bank were purchased by the assessee company out 
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of its accumulated profits and constituted accumulated profits. But accretion to 
the accumulated profits need not always constitute accumulated profits. Even 
if the shares were bought out of accumulated profits and later sold at a profit, 
ihis profit could only be taxed in the next year if the person who bought and 
sold these shares is held to be a dealer. See s. 2(6A)(a) of the Indian Income- 
tax Act, 1922. Under s. 2(64)(b) of the Act if the company borrowed money 
and issued deposit certificates out of these, even these could be taxed do the 
extent that the company has accumulated profits. It is significant that in 
els. (b), (d) and (e) of s. 2(6A) which are intended to cover the cases of dis- 
tribution of assets other than accumulated profits the limiting words ‘to the 
extent to which the company has accumulated profits’ are used. But these 
words are absent,in s. 2(64A)(a) of the Act as only cases of actual distribution 
of accumulated profits are intended to be covered by this sub-section. In the 
present case the asset distributed did not become accumulated profits in the 
assessment year. To make profits taxable they must be accumulated profits and 
they must Þe revenue profits. Only if a certain profit is revenue profit can it 
become accumulated profit in the next year. In the present case if the Navjivan 
Mills had sold the right of renunciation the excess amount realised would have 
been a capital gain. The fact that the shares of the Bank of India depreciated in 
value is quite irrelevant. S 

Amin. As the shares were bought out of accumulated profits anything yield- 
ed by these shares would also be accumulated profits. 

[CHagua C.J. Would they be current profits or accumulated profits ?] 

That is not very important as the definition of the term ‘dividend’ is inclu- 
give. Dividend could be declared even from current profits. Such dividend 
would be covered by s. 2(6C) of the Act. Any direct connection between the 
amount distributed and accumulated profits would attract the operation of the 
section. If the Bank of India shares had been distributed to shareholders of 
the mills along with the right to apply for the new shares such distribution 
would clearly have been dividend for the purpose of s. 2(6C) of the Act. The 
fact that merely the rights to apply for new shares were distributed makes no 
difference. 

Palkhivala. In the hands of the company the right to apply for new shares 
would be a capital gain. ‘‘Accumulated profits’? can never include capital 
gains. There was a tax on capital gains only for two years, viz. 194648. A 
company can distribute capital gains though it cannot distribute its paid-up 
capital. 

[Cmaoua C.J. Would the distribution in the present case not be ‘dividend’ 
in the general sense ?] 

No, anyway that is not the question referred. The only question before the 
Court is whether it is dividend within the meaning of s. 2(64) of the Income- 
tax Act. 

[TFNDOLKAR J. But the definition of dividend in s. 2(6A) of the Act is 
inclusive. | 

The question as to whether the distribution in the present case is dividend in 
the general sense is not the question referred and it does not arise on the order 
of the Tribunal. An amount distributed by a company to its shareholders may 
neither be a dividend nor a reduction of capital—it may be merely a gift. In 
fact the enactment of s. 2(6A) of the Act indicates that a distribution by a 
company may be other than by way of dividend or reduction of capital. See 
the definition of dividend in Halsbury’s Laws of England, 3rd edn., Vol. VI, 
p. 396. A dividend has to be declared by a company in a general meeting. In 
the present case the rights to apply for new shares were distributed by the direc- 
tors without the sanction of the general meeting of the shareholders. The direc- 
tors merely have the power to recommend a dividend; only the general meeting 
of shareholders can declare a dividend. See Commr. Of Inc.-Tax, Madras v. M. P. 
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Viswanatha Rao! and Commissioners of Inland Revenue v. Fisher’s Executors.* 
A company can distribute any profit to its shareholders, and unless the distri- 
bution is by way of a dividend it cannot be taxed as such. 

[TENDOLKAR J. Ifa dividend is improperly declared would it save the share- 
holder from paying tax on it?] 

That question does not arise because there was no distribution in the nature 
of £ dividend in the present case. Every distribution by the directors of a 
valuable asset of the company need not be a dividend. That is the ratio in 
Fisher’s case. The right to apply for the shares of the Bank of India was as much 
an intangible asset as a debenture. 

[Cuacna C.J. In that case the accumulated profits were capitalised and 
later distributed as debentures. ] : 

But the ratio of the case is that the resolution of the company must be taken 
to be the form and substance of the transaction. In the present case the distri- 
bution was not dividend either in the general sense or within the extended 
definition of the term given in s. 2(6A) of the Income-tax Act. The mere fact 
that the right distributed was proportional to the number of shares held would 
not make the distribution a dividend. If the Bank of India had issued bonus 
shares to its shareholders instead of rights to apply for new shares at less 
than the market value the bonus shares would have been capital assets in the 
hands of the shareholders. A dividend can be declared only out of profits. As 
the right to apply for shares of the Bank of India was not profit at all in the 
hands of the Navjivan Mills, the distribution of their right could never be divi- 
dend. 


[Cuacua C.J. What is more important—the form of the transaction or the 
substance ?] 

As far as a company is concerned the form of the resolution is conclusive. A 
declaration of dividend under the general law must create a debt by the com- 
pany in favour of the shareholder. In the present case no such debt was 
created. A company may benefit its shareholders in several ways and all these 
benefits need not constitute dividends, In Bacha Guedar v. Commr. I. T. 
it has been held that a distribution would not be a dividend till it is 
declared in the manner provided in the article of association. of the company. 
Unless this was done no debt would be created against the company. Article 95 
of Table A of the Indian Companies Act, 1913, lays down that a dividend can 
be declared only by the general body of the shareholders. 

M.H.K. ` 


CHacua C.J. The facts giving rise to this reference are rather unusual and 
hecause they are unusual the question that we have to answer seems to be a 
little difficult. The assessees were shareholders of the Navjivan Mills and the 
Navjivan Mills had invested itg profits in the purchase of 5,000 shares of the 
Bank of India. On May 25, 1948, the Bank of India offered to its shareholders 
one share for every three shares held on payment of Rs. 100 per share, and the 
directors of the Navjivan Mills passed a resolution that they would invest the 
funds of the company in the purchase of 66 shares out of 1,666 shares to which 
they were entitled and the right to the remaining 1,600 shares was distributed 
among the 800 shareholders of the company in the proportion of right to two 
shares of the bank for one ordinary share held in the company. The assessees 
between them held 570 shares of the mills and the assessees requested the mills 
to renounce their right with regard to 1,140 shares to which they were entitled in 
favour of Jesingbhai Investment Co., and the question that arose for decision 
by the Tribunal was whether the assessees were liable to tax on the right ac- 
quired by them to the shares of the Bank of India on the basis that that right 
constituted dividend for the purpose of the Indian Income-tax Act. 

There are certain important facts to which attention must be drawn. It is 


-1 (1949) 18 I. T. R. 68. 8 (1952) 54 Bom, L. R, 596, 8.0. 22 I. T. R. 158. 
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found as a fact that this right which a shareholder of the Bank of India acquired 
to obtain one share for three shares had a market value and that market value 
was Ks, 100 per share. It was therefore open to the Navjivan Mills to sell 
this right and obtain for it a cash consideration. Therefore, it is clear that 
what the Navjivan Mills were disposing of was an asset of the mills, an asset 
which the mills had acquired by reason of its holding 5,000 shares of the Bank 
of India, an asset which was a valuable asset and had a cash equivalent, vflue. 
It may be accepted as a general proposition that when a shareholder of a com- 
pany, by reason of his being a shareholder and by virtue of being a share- 
holder, receives a part of the assets belonging to the company of which he is 
a shareholder, or part of the funds of the company of which he is a share- 
holder, he can only receive it in one of two capacities. He either receives it 
as income, the asset or the fund coming to him from the company out of profits 
made by the company, in which case the income in the hands of the shareholder 
is dividend which he has received from the company. A shareholder may also 
receive part of the asset or the funds in another capacity. The company of 
which he is a shareholder may decide to increase the capital or it may decide 
to capitalize its accumulated profits, and instead of distributing these profits it 
may issue to its shareholders bonus shares or a right to receive fresh shares for 
payment of a certain consideration. In that case the shareholder does not re- 
ceive a dividend from the company but he receives a right to participate in the 
additional capital raised by the company. In this case it cannot be disputed 
that the right which the mills acquired did not constitute a part of its capital. 
Whether the right remained unrealised or was realised, it could only constitute 
its income or its profits in contradistinction to the subscribed capital. A very 
important consequence follows from this that it was open and competent to 
the mills to distribute either this right or the proceeds of this right as dividend. 
In law there is a prohibition against any company distributing its capital as divi- 
dend, but the law permits a company to distribute its income or its profits, which 
does not form part of this capital, as dividend. 


The question that has been agitated at the bar and which we have to consider 
is whether the receipt of a shareholder, by reason of the fact that he is a share- 
holder, of part of the profits of the company distributed pro rata among all the 
shareholders, can be considered to be dividend for the purpose of the taxing law 
although the formalities required by the Companies Act for the distribution 
of dividend has not been complied with. Mr. Palkhivala is perfectly right 
when he says that from the point of view of Company law the resolution of 
the directors cannot possibly be looked upon as a declaration of dividend. It 
is well established and the law is quite clear that a dividend can only be de- 
clared by the shareholders of the company. The only right that the directors 
have is to recommend a dividend to the meeting of the shareholders. In this 
case there is neither a formal recommendation by the directors that a dividend 
should be paid, nor is there any acceptance, formal or otherwise, by the com- 
pany of that recommendation. But would it be true to say that because the 
company has not complied with the procedure required for the declaration of 
dividend under the Companies Act, it is competent to a shareholder who has 
received a part of the profit from the company distributed among all the share- 
holders to tell the taxing authorities that he is not liable to pay tax on that 
income as dividend because his company has failed to carry out the formalities 
and the procedure required by law? In our opinion, if the true nature of the 
transaction which we must consider is the receipt by the shareholder of divi- 
dend in the sense of hfs receiving a part of the profits of the company, then 
he is liable to tax on that income as dividend, notwithstanding the failure of the 
company to comply with the necessary procedure. The failure of the com- 
pany to comply with the procedure may entail serious consequences as far as 
the company is concerned. It may render the directors liable to misfeasance 
proceedings; it may even render the shareholder liable to refund the income 
that he has received. But those are considerations with which we are not 
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concerned. The only question that we have to consider is that when in the 
year of account a shareholder receives a part of the profits or income of the 
company of which he is a shareholder and that receipt is not attributable to 
the capital of the company in the sense that the capital is increased, then is 
or is not the shareholder liable to pay tax in that year on that income as 
dividend. 

I we are right in the view that we take, apart from authorities which we 
will presently consider, then there cannot be the slightest doubt in this case 
as to the true nature of the transaction. In this case the directors could have 
gone to the market, cashed their rights, obtained the money, and recommend- 
ed to the general body of the shareholders that that particular amount should 
be distributed among the shareholders as dividend and the general body would 
have had the authority to sanction the recommendation made by the directors. 
What the directors have done—and that is the shape that the transaction 
has taken—is that instead of going through that formality they have 
passed a resolution transferring this right to the shareholders eand stop- 
ped at that. Can the mere fact that a particular transaction takes a 
particular shape defeat the right of the taxing authority to claim tax when 
according to the true nature of the transaction the assessee is liable on the 
receipt obtained by him as a result of that transaction? This is not a case 
where the directors would have been prevented from recommending this parti- 
cular amount to be distributed as dividend, or the general meeting of the com- 
pany would have been prevented from doing so. Instead of going through 
that formality which the directors and the general body could have gone 
through, the directors adopted a device by which it could be said technically 
and formally that there was no declaration of dividend. Can that technicality 
and that want of formality come in the way of our considering the true nature 
of the transaction? In our opinion, if we emphasised the real and true nature 
of the transaction and ignored the want of formality, then it is clear that 
what the directors did was to give to the shareholders a part of the assets of 
the company, and once it is established, as it is clearly established in this case, 
that that part of the assets did not constitute the capital of the company, then 
what the shareholders received was income in the nature of dividend. 

The Tribunal addressed itself only to one aspect of the definition of dividend 
given in the Income-tax Act. It will be remembered that the definition of 
dividend in the Income-tax Act is an inclusive and not an exhaustive defini- 
tion and the Tribunal took the view that the case of the assessees fell under 
that definition. The definition of dividend is contained in s. 2(6A) and the 
view of the Tribunal was that this particular income received by the assessees 
was dividend within the meaning of s. 2(64) (a). Clause (a) is to the follow- 
ing effect: 

“(a) any distribution by a company of accumulated profits, whether capitalised or 
not, if such contribution entails the release by the company to its shareholders of all or 
any part of the assets of the company;” 

In our opinion, there cannot be much doubt that there was in this case a 
release to the shareholders by the company of part of its assets, but what 
Mr. Palkhivala has urged and with some force is that the distribution was not 
of accumulated profits. What is urged is that the right which was distribut- 
ed by the company was, if at all, current profits, and one cannot speak of 
accumulated profits till after the profits of the year have been ascertained and 
it is only in the following year after necessary distribution and allocation 
some profits are left which can be called accumulated profits. In the view 
that we take it is unnecessary to consider this aspect of the case and to decide 
whether Mr. Palkhivala is right in the contention he has put forward. If the 
definition of dividend is inclusive and not exhaustive, there is nothing to pre- 
vent us from considering whether the present case does not fall within the 
ordinary definition of dividend and not the extended definition given by the 
Legislature in s. 2(6A)(a). The real question that we have to consider is not 
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which section of the Income-tax Act is applicable or which particular part of 
s. 2(6A) applies, but whether there is a liability upon the assessees to tax on 
the ground that their income is dividend within the meaning of the Indian 
Income-tax Act. The ordinary meaning of dividend is, as we have already 
suggested earlier in the judgment, the receipt by the shareholder by reason of 
his being a shareholder of part of the profits of the company of which he is a 
shareholder. The formalities and technicalities attached to the declaration of 
a dividend cannot detract from the ordinary and normal meaning to be &attach- 
ed to that expression. It may be said in a particular case that the dividend 
received by the shareholder was not properly declared or that the necessary 
procedure was not followed, but in its plain natural meaning the receipt by 
the shareholder under the circumstances just referred to must be described as 
dividend and must have the characteristics of a dividend. Therefore, in our 
opinion, whether the extended definition under s. 2(6A) (a) is or is not attract- 
ed, this is a clear case where the case falls under the ordinary meaning of divi- 
eee is not excluded by the definition given by the Legislature in 
s. 2(6A), 

Turning to the authorities relied upon by Mr. Palkhivala, he has relied first 
on an English case, The Commissioners of Inland Revenue v. Fisher’s Hxecu- 
tors.’ That case logically followed from the earlier English case reported in 
Commissioners of Inland Revenue v. John Blott,* and the facts show that what 
the company did was that it capitalised its undivided profits and in respect of 
those profits which were capitalised it created an issue of 5 per cent. debenture 
stock to its ordinary shareholders, and the question that arose for the decision of 
the House of Lords was whether the issue of this debenture stock was a distri- 
bution of profits and the House of Lords held that it was not and did not consti- 
tute income in the hands of the shareholders for the purposes of tax. Lord 
Chancellor Viscount Cave says (p. 388): 

“My Lords, if the tests which are to be found in these judgments are applied to the 
transactions now in question, I think that it will be found impossible to escape from 
the conclusion that the issue of debenture stock in the present case falls within the same 
category as the issue of shares in Blott’s case. Here, as in that case, the fund represent- 
ing reserve and accumulated profits was at the disposal of the Company, which could 
determine as against the whole world whether that fund should be distributed to the 
shareholders as income or should be retained and applied to capital purposes.” 

What the company did in that case was that it did not distribute to the share- 
holders the profits as income, but applied that income to capital purposes and 
issued debenture stock. Mr. Palkhivala relied on certain observations of Lord 
Sumner appearing at p. 339, and Lord Sumner as a general proposition lays 
down: 

“ ..The proposition, that the substance of a transaction must be looked to and not 
merely the form, is generally invoked against those who have carried it out. I think 
it is unusual, where the form of a transaction is against those whose transaction it is, 
to invoke the substance’ in their favour, in order to eke out what they have left defective 
in form.” 

The conflict before us is not between the substance and the form of any re- 
solution passed by the company. The form is clear and nobody suggests that 
that form should be ignored. But what we have looked at is the real nature 
- of the transaction which is something very different from ignoring the form 
and trying to go behind the form to find out what the intention of the com- 
pany or the shareholders or the directors was. But the real ratio of the judg- 
ment of Lord Sumner ^s to be found at p. 340 and this is what the learned 
Law Lord says: 

“ ..The fact is that money’s worth is not a material circumstance until the bonus 
distribution has been shown, when still in the company’s hands and at the time of distri- 
bution, to be impressed with the character of income of the Company.” 


1 (1926) 10 T. C. 302. . , 2 (1921) 8 T.C. 101, 
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Therefore, whether the right had money’s worth or not and what money’s 
worth it had, the relevant and material question to consider is what was the 
nature of the right which the company had acquired at the time when it decid- 
ed to transfer it to the shareholders. If the right was impressed with the 
character of income of the company, then it would be dividend; otherwise it 
will not be dividend. Mr. Palkhivala’s contention was that as far as the com- 
paity was concerned, this particular right which it acquired would constitute 
a capital gain and it would not be income and the company would not be liable 
to tax in respect of this right. We are not concerned in this reference with 
the lability of the company to tax with regard to the right which it acquired 
from the Bank of India, and Lord Sumner does not use the expression ‘‘in- 
come of the company’’ in the sense in which Mr. Palkhivala suggests. He 
uses the expression ‘‘income of the company’’ in contradistinction to its 
capital, and what Lord Sumner is emphasising is that if at the date of the 
distribution the asset of the company is an asset which could be distributed 
as dividend and which did not constitute the capital of the company which 
could not be distributed, then the distribution to the shareholders in law would 
be dividend. 

Mr. Palkhivala also relied on a judgment of the Madras High Court 
in Commr. of Inc.-Tax, Madras v. M. P. Viswanatha Rao.’ In that case the Tata 
Tron & Steel Co., instead of paying dividend to the shareholder in cash, 
issued bearer deposit certificates which were payable on or before a cer- 
tain date with interest, and the question that the Madras High Court 
had to consider was whether the sum represented by the deposit certifi- 
cates could be considered dividend, and the High Court held that there had 
not been a release of assets of the company and that the deposit certificate was 
something like a post-dated cheque or a promissory note or a promise in the 
form of a negotiable instrument and that the sum represented by the deposit 
certificates was therefore not liable to be taxed as dividend. It will be noticed 
that the Madras High Court was only considering the definition of dividend 
as appears in s. 2(6A), it was not considering the general definition which we 
have considered in this case, and the reason why the Madras High Court came 
to this conclusion was that there was no release of assets by the company be- 
cause it had paid nothing to the shareholder but merely issued a deposit certi- 
ficate and all the funds and the assets of the company continued to remain with 
the company. The learned Judges make it clear at p. 71 when they say: 

“,..Looking at the matter from the point of view of the company itself, no portion 

of the sum of Rs. 5,750 (that was the sum in question in that reference) left the coffers 
of the company and no portion of this sum reached the pocket of the shareholder. The 
money remains where it was in the hands of the company and there has been no release 
of the assets of the company so far as this sum is concerned.” 
The position here is entirely different. The coffers of the company have been 
depleted by a large amount by reason of the transfer of its right to the share- 
holders. Therefore, there has undoubtedly been, as we ‘already pointed out, 
a release of the assets of the company and so the ratio of this decision cannot 
help Mr. Palkhivala. 

Mr. Palkhivala also relied on a decision of this Court in Bacha Guazdar v. 
Commr. I. T.,2 where we have considered what the technical meaning of declara- 
tion of dividend is. As we have already said, Mr. Palkhivala is right in his 
contention that there is no technical declaration of dividend in this case. If that 
point is conclusive of the matter, unoubtedly Mr. Palkhivala is entitled to 
succeed. 

There is only one final aspect of the matter that we might consider. Authori- 
ties have laid down that a dividend need not be declared in cash, it may be 
in specie, and therefore the fact that the company decided to transfer the 
right which it had acquired from the Bank of India to its shareholders need 
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not necessarily militate against the contention that the transfer of such right 
in specie was the payment of dividend to the shareholders. In law there is 
no difference whatever between the company cashing this right and declaring 
a dividend in respect of the amount received by the company, and the com- 
pany transferring this right itself which had a money value and which could 
have been cashed by the shareholders. 

The question that has been submitted to us does not really bring out the 
real controversy between the parties. As we have all facts before us wê pro- 
pose to re-frame the question which will read as follows: 

“Whether on the facts and circumstances of the case the distribution of the right 
to apply for the shares of the Bank of India by Navjivan Mills Ltd. in favour of the 
assessees amounted to a distribution of “dividend”?” 

To the question go re-framed our answer will be in the affirmative. No order 
as to costs. 

Solicitors for the applicants: Manilal Kher Ambalal & Co. 

Solicitor for the respondent: N. K. Petigara. 


Before the Hon’ble Mr. M. C. Chagla, Chief Justice, and Mr. Justice Tendolkar. 


DWARKADAS KHETAN & CO. v. THE COMMISSIONER 
OF INCOME-TAX, BOMBAY.* 

Indian Income-tax Act (XI of 1922), Sec. 26A—Partnership deed executed by adult 
partners and minor by himself and by his guardian on his behalf on March 27, 1946 
—Partnership deed reciting that partnership “be deemed to have commenced from 
Ist January 1946”—Application for registration under s. 26A of firm constituted by 
partnership—Maintainability of applicatton—Partnership deed whether void—Date 
from which firm should be registered. 

An instrument of partnership was executed on March 27, 1946, by four persons 
including a minor who agreed to carry on business in partnership. The partnership 
agreement was executed both by the minor himself and by his natural guardian on 
his behalf. The partnership deed made the minor liable for losses, if any losses were 
incurred by the partnership, and one of its clauses recited: “The partnership shall 
be deemed to have commenced from the ist day of January 1946...” The assessee 
firm constituted under this partnership deed applied for registration under s. 26A 
of the Indian Income-tax Act, 1922. On the questions whether the instrument of 
partnership created a valid partnership and whether the fact that on January 1, 
1946, there was no firm in existence was fatal to the application for registration of 
the firm under s.26A of the Act:— 

Held, that the instrument of partnership created a valid partnership between the 
three adult partners, the minor having been admitted to the benefits of the 
partnership: 

Banka Mal Lajja Ram & Co. v. Commr. of Inc.-taz,' referred to; 

that the firm could be registered with effect from the date when it came into 
existence, not by reason of the date of the instrument but in point of fact, and 

that if the firm came into existence on January 1, 1946, it must be registered 
from that date: ` 

R. C. Mitter & Sons v. Commr. of Inc.-tax* and Padam Parshai Rattan Chand v. 
Commr. of Inc.-Tax* dissented from. 

What is sought to be registered is not the instrument of partnership but the firm, 
and if the firm can satisfy the income-tax authorities that it was carrying on busi- 
ness during the accoynting period, then the fact that the partnership deed was 
executed subsequently can have no bearing on the question of registration. It would, 
therefore, be totally opposed to any plain construction of s. 26A of the Act to suggest 
that only that firm can be registered which has come into existence by reason of 
the instrument of partnership. 

*Dectded, February 23, 1956. Income-tax 2 (1955) 28 I. 
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A firm called Dwarkadas Khetan & Co. which was carrying on business prior 
to January 1, 1945, consisted of four partners including one Dwarkadas Khetan. 
This firm ceased to exist on January 1, 1945, and the business carried on by the 
firm became the proprietary concern of Dwarkadas Khetan. On February 12, 
1946, Dwarkadas Khetan was appointed the selling agent of Seksaria Cotton 
Mils Ltd. and the selling agency was deemed to have commenced on January 1, 
1946. On March 27, 1946, an instrument of partnership was executed accord- 
ing fo which there were four partners viz. Dwarkadas Khetan, Vishwanath, 
Govindram and Kantilal who agreed to carry on the business of the selling 
agency in partnership under the name of Dwarkadas Khetan and Co. (assessee). 
Clause 3 of the instrument of partnership was as follows :— 

“The partnership shall be deemed to have commenced from the Ist day of January 
1946 and shall continue until the partners hereto decide unanimously in writing to termi- 
nate the same.” 

This instrument of partnership was signed by Keshardeo Runta on behalf of 
Kantilal who was a minor at the time of its execution. It was algo signed by 
the minor Kantilal. 

The assessee firm applied for registration under s. 26A of the Indian Income- 
tax Act, 1922. The Income-tax Officer refused to register the firm. On appeal 
the Appellate Assistant Commissioner dismissed the appeal. On appeal to the 
Appellate Tribunal, the Accountant Member was in favour of dismissing the 
appeal whereas Mr. Bhavnani, the Judicial Member, who was in favour of allow- 
ing the appeal, observed as follows :— 

“ ..the deed of partnership must be construed as showing that the minor was given 
the benefits of the partnership, notwithstanding that it has been signed by the father 
and natural guardian on behalf of tha minor, and contains the usual clauses of a partner- 
ship deed between adults and makes the minor expressly liable also for the losses. 
The real intention of the parties appears to have been to confer a benefit on the minor 
and to admit him to the benefits of the partnership. The father who signed the deed 
on his behalf must have had enough knowledge that the business was a profitable one 
’ and not a losing concern. It would hardly, therefore, be right to place too rigid a construc- 
tion on the document, specially a construction which would operate to the detriment of 
the minor. In a similar case, reported in Jakka Devayya and Sons v. Commissioner of 
Income-tax (1952) 22 LTR. 165, the Madras High Court had held that the partnership 
should be regarded as a valid partnership and the minor deemed to have been admitted to 
the benefits of the partnership by the adult partners. This view has been re-affirmed in 
another case of the same High Court reported in P. Vincent v. Commissioner of Income- 
tax, Madras, (1952) 22 I.T.R. 285,... Another defect in the partnership deed, referred 
to by my learned brother, viz. that it was executed on March 27, 1946, and gives retrospec- 
tive effect to the partnership as from January 1, 1946, the date of commencement of 
the assessee’s accounting year, also does not seem to me to justify the refusal to 
register. In this connection, I need only refer to the following passage occurring in the 
judgment of Justice Falshaw of the East Punjab High Court in the case of Padam Pershad 
Rattan Chand vy. Commissioner of Income-tax, Delhi: Civil Reference No, 22 of 1952:— 

‘On the other hand the intention of the law is clear, that when partners do draw 
up an agreement by which their shares in the partnership profits are specified, they are en- 
titled to have the partnership registered under the Act, and thus to bave the individual 
shares of the partners assessed for income-tax, and.it seems to me to be an unduly harsh 
interpretation of the law to say that because the partners say they have been partners 
previously, they should not be entitled to have the partmership registered even when 
they have embodied its terms in a deed. I am accordingly of the opinion that when a 
deed or instrument of partnership is presented for registratio*f under s. 26A, even where 
the partnership is alleged in the deed to have existed previously on the same terms, this 
should not be a bar to the registration of the firm, and it should be treated as constituted 
under the instrument as from the date of instrument’.” 

The case was referred to the President who agreed with the Accountant Mem- 
ber. 

The following questions of law were referred to the High Court :— 
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“(i) Whether the instrument of partnership dated 27-3-1946 created a valid 
partnership? 

(ii) If the answer to question No. (i) is in the affirmative, whether the fact that 
on 1-1-1946 there was no firm in existence would be fatal to the application for regis- 
tration of the firm under sec. 26A of the Indian Income-tax Act or whether the firm 
could be registered with effect from 26-3-1946 if it is held that the firm was genuine?” 

The reference was heard. s 


R. J. Kolah, with N. A. Palkhivala, for the applicant. j 
M. P. Amin, Advocate General, with G. N. Joshi, for the respondent. 


Kolah. The question in the reference relates to the right of the assessee firm 

to obtain registration under s. 26A of the Indian Income-tax Act, 1922. One 
ground on which ethe assessee firm was refused registration was that under the 
partnership deed one Kantilal Keshardeo, a minor, was taken as a partner. 
Actually the minor merely signed the partnership deed along with his father 
who signed as his natural guardian. The only defect was that it was not ex- 
pressly statdl in the partnership deed that the minor was admitted to the bene- 
fits of the partnership. The business of the partnership was that of selling 
agency and hence there was no question of loss. Even if the partnership deed 
purported to make the minor a partner, the result would be, not that the partner- 
ship deed would be void but only that the minor would beentitled to the bene- 
fits of the partnership. See s. 30 of the Indian Partnership Act, 1932. The 
second eontention of the Department viz. that under s. 26A of the Income-tax 
Act registration could not be granted to the assessee firm as there was no 
partnership deed in existence at the time when the partnership business com- 
menced at the beginning of the period under assessment is untenable. Al that 
s. 26A of the Act requires is that there must be a partnership deed in existence 
at the time when the application for registration is made, It is quite usual for 
persons to start business in partnership earlier and to reduce the terms of 
the partnership to writing later. 
' Amin. <A partnership agreement under which a minor is made a partner is 
clearly void. Only if the agreement of partnership clearly indicates an intention 
merely to adimit the minor to the benefits of the partnership will the agreement 
be valid. In the present case under cl. 3 of the deed of partnership the minor 
is expressly sought to be made liable for his proportionate share of the losses. 
The intention clearly was to make the minor a partner. 

[TENDOLKAR J. Only that part of the agreement which seeks to impose a 
liability on the minor would be void.] 

The entire agreement would be void. In Banka Mal Lajja Ram & Co. v. 
Commr. Inc.-Taz,' the Punjab High Court has held that a partnership agree- 
ment which purports to make a minor a partner is invalid. In the present case 
also the agreement is a composite one and is therefore void. Anyway the partner- 
ship deed purported to create a partnership of four persons; the partnership 
deed was yoid regarding one of them viz. the minor, and hence the partnership 
could not be registered. Moreover in the present case the deed of partnership was 
executed after the partnership business commenced. See R. C. Matter & Sons v. 
Commr. of Inc.-Tax® where it was held that in a case where a partnership 
originated in a verbal agreement and a formal deed of partnership was executed 
after the partnership commenced business the firm cannot claim registration 
in respect of the period prior to the date of the deed. 

' [TeEnDOLKAR J. Where are the words in s. 26A of the Act which indicate that 
the partnership deed mugt be in existence during the entire period under asses- 
sement ?] l 

However, s. 26A of the Act has been construed in that manner also in Padam 
Prashad Rattan Chand v. Commr. of Inc.-Tax® and Khimy Walji & Co. v. 
Commr. Inc.-Taz.4 


M.H.K. - 
1 (1953) 24 I.T.R. 150, 158. 3 (1953) 23 LTR. 335. 
2 (1955) 28 I.T.R. 698. 4 (1954) 26 LT.R. 462. 
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CHacia C.J. This reference raises a question as to the right of the assessee 
firm to be registered under s. 26A of the Indian Income-tax Act. 


The facts are that prior to January 1, 1945, four partners, one of whom 
was Dwarkadas Khetan, carried on a partnership business. On January 1, 
1945, the partnership was dissolved and Dwarkadas carried on the business 
as a proprietary concern. Dwarkadas acquired the rights of the selling agency 
of» the Seksaria Cotton Mills on February 12, 1946, and although the 
instrument which gave him this right was dated February 12, 1946, the right 
was to commence from January 1, 1946. On March 27, 1946, an in- 
strument of partnership was executed by four persons who agreed to carry on 
the business of the selling agency in partnership. One was Dwarkadas Khetan. 
There were two other major partners and the third was a minor Kantilal 
Keshardeo. The partnership agreement was executed both by the minor him- 
self and also by his natural guardian, his father, on behalf of the minor, and 
the assessee firm which was constituted under this partnership deed applied 
for registration under s. 26A, and the application was rejected. œ 

The Tribunal has agreed with the income-tax authorities that registration 
in law cannot be granted to this partnership and the Tribunal has come to this 
conclusion on two grounds. The first ground is that under this partnership 
deed a minor is made a partner and therefore the partnership deed is void. 
The Advocate General has drawn our attention to the various provisions of 
the partnership deed which seems to make the minor liable for losses, if any 
losses were incurred by this partnership. But it seems to us that the position 
in law is perfectly clear. A minor cannot become a partner in a business; he 
could only be admitted to the benefits of the partnership. In other words, 
although he can be given share in the profits of a partnership business, he 
cannot be made liable for any losses incurred by the partnership. Assuming 
this partnership deed purports to make the minor a partner, its legal effect is 
perfectly clear. In law the minor does not become a partner; he does not 
become liable for losses; he would only be entitled to the profits according to 
his share. It is difficult to understand how the Tribunal could possibly have 
taken the view that the partnership deed itself was void. If the partnership 
deed was void, it could create no rights and no right would flow from it, In 
other words, even as between the major partners according to the Tribunal 
no rights were created and no liabilities imposed. It is impossible to accept 
that contention. The proper view—and the only legal view—was that on a 
proper construction of this partnership deed the three major signatories be- 
came the partners and the minor signatory was admitted to the benefits of the 
partnership. Under the Income-tax Act itself the expression ‘partner’? 
includes a minor who is admitted to the benefits of the partnership, and this 
is for obvious reasons because when a partnership is registered to the benefits 
of which a minor has been admitted, his share is considered as a share for the 
purposes of allocation of profit, and therefore no difficulty whatever could be 
experienced in registering this instrument of partnership under s. 26A. 

The Advocate General has relied on a decision reported in Banka Mal Lajja 
Ram & Co. v. Commr. of Inc.-Taz.1 There the Punjab High Court held, as 
the headnote indicates: 

“Under section 30 of the Indian Partnership Act a minor cannot be a full-fledged part- 
ner in a partnership firm. A minor cannot therefore enter into a partnership through 
his guardian even when the other partners are consenting. Such a contract would be 
invalid and the partnership cannot be registered under Section, 26A of the Indian Income- 
tax Act, 1922.” 

But significantly the headnote adds in brackets: 

“The High Court did not consider the question whether the partnership should be 
taken to be a valid partnership consisting of the adult partners excluding the minor on 
the ground that no such question was referred to the High Court.” 


1 (1958) 24 LT.R. 180. 
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The question which the Punjab High Court did not consider is the very ques- 
tion that we have to consider, and even when we turn to the question that was 
referred to the Punjab High Court the question was: 

“Whether a minor son can, according to law, enter into a partnership through his 
mother, the natural guardian, even with the consent of the other partners?” 
With respect to the Punjab High Court, the question answers itself, because 
he cannot, the law does not permit him to do so. Im our opinion, therefore, 
that decision is not a direct authority for the proposition that the income-tax 
authorities cannot consider a partnership, in which a minor is Wescribed as a 
partner, as a valid partnership consisting of adult partners excluding the 
minor who must be looked upon as having been only admitted to the benefits 
of the partnership. 

The second contention, in our opinion, also must be answered against the 
view taken by the Tribunal. This partnership deed, although it is dated 
March 27, 1946, recites in cl (3): 

“The partmership shall be deemed to have commenced from the Ist day of January, 
1946 and shall continue until the partners hereto decide unanimously in writing to 
terminate the same.” 


The view taken by the Tribunal is that inasmuch as the partnership deed is 
dated March 27, 1946, the partnership which commenced*on January 1, 1946, 
prior to the execution of the deed, cannot be registered under s. 26A. Before 
we look at the authorities let us look at the section itself and see what are the 
requirements of that section. Any firm can make an application under s. 26A 
for registration and the two conditions that it has got to comply with are that 
it must be constituted under an instrument of partnership and the second 
condition is that the instrument of partnership must specify the individual 
shares of the partners. If these two conditions are satisfied, it would be en- 
titled to registration. The section does not say that the firm must be con- 
stituted by the instrument of partnership. It does not require that the firm 
must come into existence by reason of the instrument of partnership, or that 
the firm should be the creature of the instrument of partnership, or that the 
firm must not exist prior to the instrument of partnership being executed. 
The requirement of law is that there must be a written document which has 
set up the firm which is applying for registration and which document speci- 
fies the individual shares of the partners. If a firm comes into existence at 
a relevant point of time in the accounting year, carries on business, and then 
the partners decide to have a written partnership and recite the fact that the 
partnership came into existence on a particular date, that partnership deed 
would be the instrument of partnership under which the firm was constituted. 
But the fact would still remain that the partnership was doing business prior 
to the execution of the instrument of partnership. What must not be over- 
looked is that what is sought to be registered is not the instrument of partner- 
ship but the firm, and the firm is seeking registration for the purpose of cer- 
tain indulgence which is shown to a registered firm, and if the firm can satisfy 
the authorities that it was carrying on business during the accounting period, 
then the fact that the partnership deed was executed subsequently can have 
no bearing on the question of registration. If this be the provision of law, 
` then it is not open to add any further conditions to s. 26A which the Legisla- 
ture itself has not imposed. In our opinion, it would be totally Opposed to 
any plain construction of s. 26A to suggest that only that firm can be register- 
ed which has come into existence by reason of the instrument of partnership. 

The Advocate Generaf has relied on two decisions, one of the Calcutta High 
Court and the other of the Punjab High Court. Both these decisions have 
taken a contrary view. Our uniform practice has been to fall into line with 
decisions given by other High Courts because the Income-tax Act is an all. 
India Act, but, with respect, when we find that a view is taken which is 
contrary to the provisions of a section of the Income-tax Act, we cannot, again 
with respect, fall into line with such a view. More than authorities it ig our 
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duty to give effect to the provisions of the Act itself, and when the provisions 
of the Act are clear, no authority can persuade us to take a contrary view. The 
first decision is of the Calcutta High Court reported in R. CG. Mitter & 
Sons v. Commr. of Inc.-Tax.1 That is a judgment of Chief Justice 
Chakravarti and Mr. Justice Lahiri. It will be noticed in that judg- 
ment that the learned Chief Justice realised that it was not possible to 
take the view which he took by reason of the fact that the Legislature had used 
the expression ‘‘under’’ and not “‘by”’, and the learned Chief Justice in terms 
says that the* expression ‘‘under’’ was an inappropriate expression. With 
great respect, if the Legislature chose to use the expression ‘‘under’”’ and 
not “‘by’’, the duty of the Court is to give effect to the use by the Legislature 
of that expression and to construe the expression used by the Legislature. It 
would not be a correct canon of construction to substitute for the expression 
‘‘under an instrument’’ the expression ‘‘by an instrument’’ and then construe 
the section as if the latter expression had been used by the Legislature. The 
learned Chief Justice also takes the view that when a partnership deed is 
executed, the partnership can only come into existence in futuro and that the 
partnership deed cannot record the fact of a pre-existing partnership. Again, 
with very great respect, it is the knowledge of all Judges who have had any- 
thing to do with commercial litigation in the city of Bombay that a large num- 
ber of partnership deeds record the fact of an already existing partnership. In 
commercial towns like Bombay people start doing business in partnership and 
they do not attach much importance to the question of recording the terms of 
the partnership in writing, but at a‘later date they might be pursuaded to put 
their agreement into black and white, and therefore we have innumerable cases 
where the partnership deed is subsequent to the actual commencement of the 
partnership firm, and in our opinion there is nothing wrong in law in a part- 
nership deed recording the existence of a partnership which has already come 
mto existence. What is overlooked is that the law does not require that a 
partnership deed should be in writing. The agreement of partnership may be 
oral and the oral partnership agreement is as effective as a written partnership 
agreement, It is only for the purpose of s. 26A and for the purpose of registra- 
tion that an instrument of partnership is necessary and partners who have 
already started doing business by an oral agreement would be perfectly justi- 
fied in saying to themselves: 

“We want our partnership to be registered. The Income-tax law does not permit 
us to do so unless we have an instrument in writing, and therefore we will now proceed 
to have an instrument in writing.” 

That is exactly what seems to have been done in this case, and in our opinion 
it was done with perfect propriety. The same view of the law was taken by the 
Punjab High Court in an earlier case reported in Padam Parshad Rattan Chand 
v. Commr. of Inc.-Taz.2 For the reasons indicated by us, with very great 
respect, we are unable to accept the view of the law taken by those learned 
Judges. 

The result, therefore, is that we answer question (1) im the affirmative—the 
instrument of partnership created a valid partnership between the three adult 
partners, Kantilal having been admitted to the benefits of the partnership. 
The answer to question (2) is that the firm must be registered with effect from 
the date when it came into existence, not by reason of the date of the instrument 
but in point of fact. If it came into existence on J anuary 1, 1946, then it should 
be registered from that date. If it came into existenge at a later date, then 
from such date. 

The Commissioner to pay the costs. 


Solicitors for the applicant: Payne & Co. 
Solicitor fer the respondent: N. K. Petigara. 


"1 (1955) 28 I.T.R. 698. 2 (1953) 25T.T.R. 335. 
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Before the Howble Mr. M. C. Chagla, Chief Justice, and Mr. Justice Tendolkar. 


THE NEW SHORROCK SPINNING AND MANUFACTURING CO., LTD. 
v. THE COMMISSIONER OF INCOME-TAX, BOMBAY NORTH, KUTCH 
AND SAURASHTRA, AHMEDABAD.* 


Indian Income-tax Act(XI of 1922), Sec. 10(2) (v)—“Current repairs”, meaning of expres- 
sion—Repairs which are allowed to fall into arrears or to be accumulated whether 
current repatrs. Pi 


The expression “current repairs” used in s. ite) of the Indian Income-tax 
Act, 1922, means expenditure on buildings, machinery, plant or furniture which 
is not for the purpose of renewal or restoration, which is only for the purpose of 
preserving or maintaining an already existing asset, which does not bring a new 
asset into existence or does not give to the assessee a new or different advantage, 
and they must be repairs which are attended to as and when the need for them 
arises and are not allowed to fall into arrears or to be accumulated. 

The question as to when a building, machinery, plant or furniture requires re- 
pairs and°when the need arises must be decided not by an academic or theoretical 
test but must be decided by the test of commercial expediency. It is by that test 
alone that the question must be decided as to whether the repairs are current 
repairs or repairs which have fallen into arrears or have been accumulated over a 
period of time and then expenditure has been incurred in carrying out those 
repairs. 

Ramkishan Sunderlal v. Commr. of Inc.-tax,* dissented from. 
Commr. of Inc.-tax v. Darbhanga Sugar Co. Ltd.’ agreed with. 

Commr. of Inc.-tax v. Sri Rama Sugar Mills, and Lurcott v. Wakely & Wheeler,’ 

referred to. 


Tas New SHORROOK SPINNING & Manuracturina Co. Lp., Ahmedabad, 
(assessee ) which carried on the business of manufacture and sale of yarn and 
cloth, in computing its profits for the assessment year 1952-53, deducted a sum of 
Rs. 30, 557 being the price paid for the purchase of 646 pieces at Rs. 47 per 
piece of certain parts of machinery known as ‘‘Esaic Weighting Motion.’ 
‘‘Hsaic Weighting Motion’’ was a device which had to be kept on every one of 
the 864 looms in the assessee mills as it helped in keeping a certain tension for the 
working of the looms. The old parts of this device which were in use for a 
period of sixty years and which had to be replaced in the 646 looms, had become 
completely worn out, they were heavy in weight and were also of a construction 
which made them not easily workable. Further, they were not available in the 
market as they were no longer manufactured abroad and the cost of preparing 
them locally would have been disproportionately high. The assessee mulls, 
therefore, replaced these parts with the parts of a new type which were lighter 
in weight, could be lifted with the toe of the foot, conformed to the international 
labour standard and were superior to the old parts. The Inecome-tax Officer 
added back the amount as an inadmissible deduction. On appeal the Appellate 
Assistant Commissioner allowed the assessee’s claim. On appeal by the income- 
tax authorities, the Appellate Tribunal restored the order of the Income-tax 
Officer and held that the expense claimed was of a capital nature, observing in 
_ its order, as follows :— 

‘_..The question is as to whether this expenditure is a revenue expenditure or ex- 
penditure of a capital nature. The departmental representative argues that the expenses 
in question had to be incurred after the expiry of 60 years and are not in the nature 
of current expenditure withjn the meaning of s. 10(2)(v) of the Indian Income-tax Act. 
It is further argued that under s. 10(2)(v) only expenses in the nature of current ex- 
penditure are allowable and an expenditure not of this nature but of a capital nature 
is not allowable under s. 10(2)(xv) of the Indian Income-tax Act. In our opinion, this 
contention of the department representative has force. The nature of the expenditure 


*Dectded, February 27, 1956. Income-tax 2 (1955) 29 I.T.R. 21. : 
Reference No. 38 of 1955. 3 (1951) 21 I.T.R. 191. e 
1 (1950) 19 LT.R. 324. 4 [1911] 1 K.B. 905. 
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incurred is not of a type which has to be incurred in the nature of repairs. We are 
quite mindful of the case where the assessee had to incur current repairs and the assessee 
rather than repairing the old asset does something to it which is entirely different and 
new in nature, which results in less expenditure but in greater or equal efficiency. In 
such a case it may be held that the expenditure incurred is in the nature of current 
repairs and is allowable as revenue expenditure. In our opinion, the replacement of a 
past which has to be done after a long interval and the expenditure incurred is not of 
frequént occurence in the nature of current repairs, the expenditure incurred is capital 
expenditure on which the assessee is entitled to depreciation.” 
The following questions of law were referred to the High Court: — 

“(1) Whether on the facts and in the circumstances of the case, the sum of Rs. 30,557 
is rightly claimable as a deduction allowable under section 10(2)(v) of the Indian 
Income-tax Act? 

(2) If not, whether on the facts and in the circumstances of the case, the expendi- 
ture of Rs. 30,557 was an allowance deduction under section 10(2)(xv) of the Indian 
Income~tax Act?” 

The reference was heard. 


N. A. Palkhwala, for the applicant. 
M. P. Amin, Advocate General, with G. N. Joshi, for the respondent. 


Palkhivala. The question in this reference is whether the assessee can claim 
as a deduction the amount spent by the assessee in replacing certain parts in 646 
looms of the assessee mills. The old parts which were heavy, had become worn 
out and the cost of replacing them by similar parts would have been very heavy. 
Hence the assessee replaced them by new parts which were lighter in weight 
and were more easily workable. See s. 10(2)(v) of the Indian Income-tax Act, 
1922, which permits deduction in respect of current repairs. The view taken 
by the Tribunal, that as these parts had to be replaced after a period of 60 
years this could not be said to be current repairs is clearly erroneous.. Merely 
because a part requires to be replaced after a long period of time it does not 
take the operation out of the connotation of the term ‘‘current repairs.”’ 

[TENDOLKAR J. They might be repairs, but are they current repairs ?] 

Repairs are of two kinds. Firstly there are repairs which are effected as and 
when they become necessary. These are current repairs. Secondly there are 
repairs which are not effected as and when they become necessary but are allow- 
ed to accumulate. These are accumulated repairs as distinct from current 
repairs. This distinction has been accepted by the English Courts. Under s. 10 
(2) (v) of the Act expenses on current repairs are allowed to be deducted, but not 
expenses on accumulated repairs. Expenses on accumulated repairs can be 
allowed only under s. 10(2) (av) of the Act provided they are of the nature of 
revenue expenses and not capital expenses. In the present case certain parts 
were replaced only in 646 looms out of the total of 864 looms because these parts 
could not be repaired. 

[Caaaua C.J. Would this not be a question of fact?] 

The question whether certain repairs are current repairs within the meaning 
of the term in s. 10(2) (v) of the Act is a question of legal inference to be drawn 
from certain facts. The provision regarding current repairs was deliberately 
made by Legislature in s. 10(2)(v) of the Act in order to avoid any argument 
whether the expenditure was of a capital or revenue nature. Considerations as 
to the amount expended on the repairs and the period after which the repairs 
became necessary are irrelevant. Under English law the position is different 
because the English Act only sets out the items not to be allowed as deductions. 
Expenses on repairs other than current repairs would, if revenue expenditure, 
be allowed under s. 10(2) (av) of the Act. See Comr. I. T. v. David Mills! and 
Meyer Mills Lid. v. Comr. I. T.2 The various clauses of s. 10(2) of the Act 


.1 (1950) 1.T. Ref. No. 17 of 1950, decided 2 (1951) T. T. Ref. No. 36 of 1950, decided 
by Chagla C. J. and Tendolkar J., on October by Chagla C.J. and Tendolkar J -» on March 
10, 1950 (Unrep.). 30, 1951 (Unrep.). 
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which precede s. 10(2) (av) deal with specific conditions and s. 10(2) (zv) is in 
the nature of a residuary clause. 

[TENDOLKAR J. What about the amendment of s. 10(2) (sv) of the Act in 
19531] 

The amendment merely clarifies the residuary nature of s. 10 (2) (xv). It can- 
not be invoked if any of the previous clauses of s. 10(2) apply. This was 
the view taken by this Court in Subodhchandra Popatlal v. Comr. I. fT.’ avhich 
was decided before the amendment and the amendment merely confirms the view. 

[TENDOLKAR J. Is the nature of the allowance in s. 10()(v) ‘‘repairs”’ or 
“current repairs’’ ?] 

The nature of the allowance is ‘‘current repairs’. If the nature of the al- 
Jowance was ‘‘repairs’’, the word ‘‘current’’ would have been used subsequently 
and not previously as has been done in s. 10(2) (v). All other expenses on 
repairs should be allowed under s. 10(4)(zv) as the Legislature could never 
have intended not to allow them as deductions. Anyway the repairs in the 
present case are current repairs and therefore covered by s. 10(2)(v) of the 
Act. For the purposes of the Act the number of years a thing may last before 
needing repairs has never been a test to determine whether the repairs are 
current repairs. The number of years a part of machinery lasts would to a 
large extent depend upon the nature of the user. 

[TENDOLKAR J. Was the new part of a different type from the part replaced 3] 

A new type of parts were bought as these new parts were cheaper, lighter and 
easier to work. The durability of the part could never be a relevant considera- 
tion because then the cost of replacing nuts and bolts which last for a long 
duration would not be permitted deductions under s. 10(4)(v) as current rc- 
pairs. The term ‘current repairs’ is used merely as distinguished from ac- 
cumulated repairs. Anyway in the present case the repairs were not of a 
substantial nature as only a minor part of the looms had to be replaced and the 
need for these repairs arose during the year under consideration. Both the 
Patna High Court and the Madras High Court have taken the view that *‘cur- 
rent repairs” does not mean ‘‘petty repairs’’. See Comr. I.T. v. Darbhanga 
Sugar Co. Ltd.2 and Comr. T. I. v. Sri Rama Sugar Mills. The contrary view 
taken by ‘the Allahabad High Court in Ramkishan Sunderlal v. Comr. I. T.4 ig 
clearly incorrect and hag been disapproved. Whether repairs are current or 
accumulated is a question which has to be decided from the point of view of 
commercial expediency. See Law Shipping Co. Lid. v. Commissioners of Inland 
Revenue® and Rhodesia Railway Lid. v. I. T. Collector, Bechuanaland.® These 
eases clearly indicate that revenue repairs are always allowed as deductions. The 
distinction between repair and renewal is dealt with in Lurcott v. Wakely & 
Wheeler.’ 

Amin. In fact, in the present case the old parts were allowed to be com- 
pletely worn out and they had therefore to be substituted by new parts. The 
new parts were different from and an improvement on the old parts. There 
was a complete substitution of an important part in several of the looms. It 
ig a case of renovation and not of repair. 

Palkhivala. If these are not repairs the expenses thereon would be covered 
by s. 10(2) (xv) of the Act. 

[CHagua C.J. Is it your case that these are repairs or not?] 

The point is that the repairs in the present case are not current repairs. As 
laid down by the Allahabad High Court in the case cited current repairs merely 
mean small and periodical repairs. There is nothing to show that the need for 
repair of these parts arose during the year under assessment. The need must 
have probably arisen much earlier. As laid down in Comr. I. T. v. Sri Rama 


l 
1 (1953) 55 Bom. L.R. 959. 5 (1923) 12 T.C. 621, 625. 


2 (1955) 29 I.T.R. 21. 6 (1933) 1 I.T.R. 227. s 
8 (1951) 21 I.T.R. 191. 7 [1011] 1 K.B. 905. : 


4 (1950) 19 I.T.R. 324. 
L, R.—45 
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Sugar Mills only the replacement of a part by an exactly similar part would be 
included in the term ‘‘repair’’. In the present case the new parts were an im- 
provement on the old parts. 


M.H.K. 


CHAGLA C.J. The facts which give rise to this reference are few but they 
raige a rather interesting question. In the calendar year 1951, which is the 
previous year of the assessee company which is a textile Mills, the assessee com- 
pany spent a sum of Rs. 30,557 at Rs. 47 per piece for replacing certain parts 
in 646 looms out of 864 looms which these Mills possessed. This particular part 
that was replaced was a device which helped in keeping a certain tension for the 
working of the looms. The old parts which were replaced had become complete- 
ly worn out, they were heavy in weight and were also of a construction which 
made them not easily workable. Further, these old parts were not available in 
the market, and if an attempt had been made to prepare parts similar in kind or 
to acquire them, the cost would have been disproportionately high. Whe assessee 
company therefore replaced these parts with the parts of a new type which were 
lighter in weight, could be lifted with the toe of the foot, conformed to the 
international labour standard and were superior to the old parts. It also appears 
that the looms could be worked and in fact had been worked with these old parts 
for a period of 60 years and no need had arisen during all these years for replac- 
ing the old parts, The assessee company claimed deduction for the amounts 
spent, viz. Rs. 30,557, as a permissible deduction and this deduction was dis- 
allowed and the Tribunal upheld the view of the Department in upholding the 
disallowance, and the question that has been submitted to us is whether this ig 
an allowable deduction under s. 10(2) (v), and if not, whether it was an allowable 
deduction under s. 10(2) (æv). ; 

Section 10(2) (v) permits a deduction in respect of current repairs to such 
buildings, machinery, plant or furniture, the amount paid on account thereof. 
Now, ‘‘such’’ must be read with reference to the earlier clause which is cl. (iv) 
and which refers to 

“insurance against risk of damage or destruction of buildings, machinery, plant, 
furniture, stocks or stores, used for the purposes of the business, profession or vocation, 
the amount of any premium paid.” 


Therefore it is only in respect of buildings ete. used for the purposes of the busi- 
ness, profession or vocation of the assessee that the current repairs could be 
claimed. There is no doubt that this particular machinery or plant is used for 
the purposes of the business of the assessee. The question that we have to consi- 
der is whether the deduction constitutes current repairs. It will be noticed that 
the Legislature has not permitted all repairs to constitute a permissible deduc- 
tion. Not only has the assessee to satisfy the Department that the expenditure 
that he made was for the purpose of repairs to his buildings, machinery, plant 
or furniture, but also that those repairs were current repairs, and what we have 
to consider is what is the connotation to be given to the expression ‘‘repairs’’ 
and what is the connotation to be given to the expression ‘‘current’’. 

The expression ‘‘repairs’’? must be understood in contradistinction to renewal 
or restoration. A building, machinery, plant or furniture may be renewed -or 
restored either wholly or in part, in which case the amount expended would not 
be in respect of repairs, but without renewing or restoring a building, machinery, 
plant or furniture a need may arise to set right certain defects or flaws and an 
amount may be spent for this purpose and the result may be that although the 
original asset has been preserved and maintained, no new asset has come into 
existence and no additional advantage has accrued to the assessee. The simple 
test that must be constantly borne in mind is that as a result of the expenditure 
which is claimed as an expenditure for repairs what is really being done is to 
preserve and maintain an already existing asset, The object of the expenditure 
is;not to bring a new asset into existence, nor is its object the obtaining of a new 
or fresh advantage. This can be the only definition of ‘‘repairs’’ because it is 


1956.] NEW SHORROOK SPG. & MFG. 00. V. COMB. I. t.—Chagla C. J. 107 


only by reason of this definition of repairs that the expenditure is a revenue 
expenditure. If the amount spent was for the purpose of bringing into existence 
a new asset or obtaining a new advantage, then obviously such an expenditure 
would not be an expenditure of a revenue nature but it would be a capital expen- 
diture, and it is clear that the deduction which the Legislature has permitted 
under s. 10(2)(v) is a deduction where the expenditure is a revenue expenditure 
and not a capital expenditure. Therefore in giving the meaning which we°are 
giving to the expression ‘‘repair’’ we are only paraphrasing the expression that 
the expenditure under cl. (v) of s. 10(¢) must be an expenditure of a revenue 
nature and not of a capital nature. 

The definition of ‘‘repair’’ really does not create much difficulty, but the diff- 
culty is created by the adjective which qualifies the expression ‘‘repairs’’ and 
that adjective is ‘‘current’’, and as already pointed out the Legislature did not 
intend that the assessee should be permitted all repairs, even though the expen- 
diture may be a revenue expenditure, as a permissible deduction under s. 10(2) 
(v). Whaf we have to consider is in what way has the Legislature circumscribed 
the expression ‘‘repairs’’ and to what extent has the Legislature limited the 
right of the assessee to claim deduction in respect of repairs. One or two views 
are possible of the expression ‘‘current’’. It may be said that ‘‘current’’ is 
used in contradistinction to heavy and that small petty* repairs are the only 
repairs which can fall within the ambit of s. 10(2)(v). The other view is a view 
more in fitting with the etymological meaning of the expression ‘‘current’’, and 
it is that they are such repairs which are attended to when the need for them 
arises and are not allowed to fall into arrears or to be accumulated. If a build- 
ing, machinery, plant or furniture needs some repairs and those repairs are at- 
tended to as and when the need arises, then the repairs are current repairs. But 
if the assessee, although the need has arisen, does not attend to that need and 
allows the repairs to get accumulated, then it could not be said that when he is 
expending money on these repairs he is expending them on current repairs. 
Again, it seems to have been the intention of the Legislature that if the assessee 
could carry on with his building, machinery, plant or furniture without attend- 
ing to its repairs and spends an amount at a later date when the arrears are ac- 
cumulated, such expenditure partakes more of the nature of capital expenditure 
than of revenue expenditure. 

In our opinion, the latter view as to the expression ‘‘current repairs’’ is the 
better view and more consistent with the language used by the Legislature. It 
may also be pointed out that since 1953 when s. 10(2)(zv) was amended, no 
deduction is permissible under s. 10(2) (zv) which is an allowance of the nature 
described in any of the els .(7) to (xiv). We are not going to decide the question 
as to whether this case falls under s. 10(2) (zv) or not, but as a general matter 
of construction we may say that in view of the very strict limitations placed by 
the Legislature upon a deduction falling under s. 10(2) (zv) it is necessary and 
desirable that as liberal an interpretation should be put upon the right of the 
assessee to claim deductions under s. 10(2) (1) to s. 10(2) (ziv). In two unreport- 
ed cases The Comr. of I. T. v. David Mills Co. Lid.,’ and Meyer Mills Lid. v. The 
Comr. of I. T.,2 we refused to decide the question whether the particular expen- 
diture claimed there as an expenditure for current repairs fell under s. 10(2) (v) 
because we took the view that as the case in any event fell under s. 10(4) (zv) 
it was unnecessary to decide the other question. It may be that now the posi- 
tion has changed in view of the amendment introduced by the Legislature and 
therefore it may not beepossible for the Court to say that no prejudice is caused 
to the assessee if expenditure for repairs is not allowed because he could claim 
the same deduction under s. 10(2)(av). Therefore, according to the well esta- 
blished canon of construction of all taxing statutes, the charge should be made 
less heavy against the assessee if a reasonable interpretation of the language 

1 (1950) I.T. Ref. No. 17 of 1950, decided 2 (1981) I.T. Ref. No. 36 of 1950, decided 


by Chagla C.J. and Tendolkar J., on October by Chagla O.J. and Tendolkar J., on Mafoh 
10, 1950 (Unrep.). 30, 1951 (Unrep.), 
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used by the Legislature leads to that conclusion. In our opinion, therefore, the 
expression “‘current repairs’’ used in s. 10(2)(v) means expenditure on build- 
ings, machinery, plant or furniture which is not for the purpose of renewal or 
restoration, which is only for the purpose of preserving or maintaining an already 
existing asset, which does not bring a new asset into existence or does not give 
to the assessee a new or different advantage, and they must be repairs which are 
attended to as and when the need for them arises. We should also like to make 
it elear that the question as to when a building, machinery, plant or furniture 
requires repairs and when the need arises must be decided by not any academic 
or theoretical test but must be decided by the test of commercial expediency. 
It is after all for a business man primarily to decide when his building, machi- 
nery, plant or furniture requires repairs. It is by that test algne that the ques- 
tion must be decided as to whether the repairs are current repairs or repairs 
which have fallen into arrears or have been accumulated over a period of time 
and then expenditure has been incurred in carrying out those repairs. 

Turning to the authorities, in the first place we might look at theewell known 
definition of Lord Justice Buckley, which is always quoted whenever a case of 
repairs comes up before a Court, and those observations were made in the case 
of Lurcott v. Wakely & Wheeler,’ and there Lord Justice Buckley draws a dis- 
tinction between repair and renewal and this is what the learned Lord Justice 
says (p. 923): 

“Repair and ‘renew’ are not words expressive of a clear contrast. Repair always 
involves renewal; renewal of a part; of a subordinate part... Repair is restoration 
by renewal or replacement of subsidiary parts of a whole. Renewal, as distinguished 
from repair, is reconstruction of the entirety, meaning by the entirety not necessarily 
the whole but substantially the whole subject-matter under discussion.” 

The question of current repairs came to be considered by three High Courts, 
Allahabad, Patna and Madras. Turning to the judgment of the Patna High 
Court, with which we are in agreement, in the case of Commr. of Inc.-tax v. Dar- 
bhanga Sugar Co. Lid.,2 Mr. Justice Ramaswami who delivered the judgment of 
the Court accepted in the first place the definition of Lord Justice Buckley of 
the expression ‘‘repair’’ in contradistinction to ‘‘renewal,’’ and with regard to 
the qualification of Tepairs introduced by the Legislature by using the expression 
‘feurrent’’ the learned Judge takes the view that ‘‘current’’ is used in contra- 
distinction to past or arrear repairs, and the learned Judge dissents from the 
view taken by the Allahabad High Court in Ramkishan Sunderlal v. Commr. of 
Inc.-taz, U.P., that ‘‘current repairs” mean petty recurring expenditure. The 
view of the Allahabad High Court, with respect, obviously cannot be accepted 
because the test that the Allahabad High Court seems to have laid down is as 
to the quantum of expenditure required for particular repairs. Therefore, if 
the expenditure is petty, according to the Court it would be claimable as 
a deduction under s. 10(2) (v) ; if the expenditure was substantial or of a large 
amount, then the deduction could not be claimed. With respect, that cannot pos- 
sibly be a fair test. The extent of the expenditure and the amount to be spent 
must depend on various factors. It would depend upon the care with which a 
particular machinery has been used, it would depend upon the quality of the 
particular part, and therefore whereas in one case a small amount may be suff- 
cient, in another case a larger amount may be necessary for the purpose of bring- 
ing about the same result. Therefore, we agree with the Patna High Court when 
they refuse to accept the test laid down by the Allahabad High Court. The 
same view as the Patna High Court has been taken byethe Madras High Court 
and the decision is Commr. of Inc.-tax v. Sri Rama Sugar Mills.4 There Mr. 
Justice Satyanarayana Rao and Mr. Justice Raghava Rao differed as to the 
actual decision which turned on the facts of the case, but both the learned Judges 
disagreed with the view taken by the Allahabad High Court, and Mr. Justice 
Satyanarayana Rao accepted the definition of Lord Justice Buckley as to what 


°l [1911] 1 K.B. 908. 3 (1950) 19 L.T.R. 324. 
2 (1955) 29 1,T.R. 21. 4 (1951) 21 LTR. 191. 
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repair is. The learned Judge has not separately considered the meaning to be 
attached to the expression ‘‘current’’, but has construed the whole expression 
‘Caurrent repairs’? as repairs which satisfied the definition laid down by Lord 
Justice Buckley. 

Turning to the facts of the present case and applying the test which we sug- 
gest is the proper test, it will be noticed that the only ground on which the Tribu- 
nal has disallowed this expenditure is that it was incurred after a lapse, of 60 
years. In our opinion that cannot possibly be the proper test to apply in order 
to decide whether the repairs were current repairs or not. It is not suggested 
by the Tribunal that the need for repairing these particluar parts arose any time 
before 60 years. If the need arose for the first time after 60 years and if the 
expenditure was a revenue expenditure in order to preserve and maintain an 
asset, viz. the lobms, then it would be current expenditure irrespective of the 
fact that the expenditure was incurred a long time after the asset was first used 
by the assessee. To take any other view would be putting a premium on those 
assessees Who do not use their plants or machineries with sufficient care. To sug- 
gest that if the need for repair arises within five or ten years, then the expenditure 
should be a permissible deduction, and if the need for repairs arises after a long 
time it should not be a permissible deduction, would really induce assessees, if 
they want to claim a deduction under s. 10(4) (v), so to use.their plants or machi- 
neries that they would have to be repaired constantly from time to time. It is 
impossible to say with regard to any particular asset when the need for repairs 
would arise. It would depend upon various circumstances, and in this case it so 
happens that the particular parts that were used by the assessee for 60 years 
were such parts that the need to repair them did not arise earlier. It might have 
been due to the quality of the parts themselves or to the care with which the 
parts were used by the assessee, but the fact remains that they had not to be 
repaired till after the passage of 60 years. 

In our opinion, therefore, this was an expenditure which the assessee company 
could claim as a permissible deduction under s. 10(2) (v) of the Act. We will 
therefore answer question (1) in the affirmative. We express no opinion on 
question (2) and therefore we will say that it does not arise. Commissioner to 
pay the costs. 


Solicitors for applicant: Manilal Kher Ambalal & Co. 
Solicitor for respondent: N. K. Petsgara. 


Before the Hon’ble Mr. M. C. Chagla, Chief Justice, and Mr. Justice Tendolkar. 


THE COMMISSIONER OF INCOME-TAX, BOMBAY CITY I, BOMBAY v. 

; BAI SHIRINBAI K. KOOKA.* 

Indian Income-tax Act (XI of 1922), Sec. 10(2)—-Assessee purchasing shares for invest- 
ment and later converting them into stock-in-trade of business in shares newly 
started by assessee—Subsequent sale of such shares in accounting period—Profit of 
assessee’s business how to be ascertained with regard to price realized on sale of 
shares—Whether profit to be ascertained on difference between price realised on 
sale of shares and price at which shares originally bought or market price prevailing 
when shares converted into stock-in-trade—Commercial profits how to be ascertain- 
ed—Practice—Logical corrollary following from decision of higher Court—How far 
can lower Court accept logical corrollary and extend principle of decision of higher 
Court. : i 

The assessee purchased shares for investment and on April 1, 1945, she converted 
these shares into her stock-in-trade and started a business in shares. The assessee 
in the assessment year 1947-48 sold some of these shares. On the question whether the 
profit was to be ascertained on a difference between the price realised and the price 
at which the assessee had originally bought these shares, or the difference between 


*Decided, March 6, 1966. Income-tax Reference No. 49 of 1955. i 
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the price realised and the market price ruling on April 1, 1945, when these shares 
were converted into stock-in-trade:— 

Held, that the assessee’s assessable profit'on the sale of shares was the difference 
between the sale price and the market price prevailing on April 1, 1945. 

In order to ascertain the real profits or the commercial profits, what has to be 
ascertained is what an article cost the business and what the business realised by 

ethe sale of that article. It is irrelevant to consider what that article cost some one 

elle. 
Sir Kikabhai Premchand v. Commr. I.T.} distinguished. 
Sharkey v. Wernher’ referred to. 

A decision of the highest Court is a decision which is true with regard to the 
facts on which that decision is based. Logical corollary may follow from that deci- 
sion and a Court may be asked to accept the logical corollary and to extend the 
principle of that decision, but the binding nature of the decision depends upon what 
is the ratio which applies not only to the facts in that particular case but would be 
applicable to other facts as well. Once the ratio is discovered, then the case is not 
an authority for a proposition that may seem to follow logically from it. 

Quinn v. Leathem, referred to. 

ONE Shirinbai (assessee) purchased certain shares for investment and on 
April 1, 1945, she converted these shares into her stock-in-trade and carried on 
a business in ‘shares. The assesses sold some of these shares in the assessment 
vear 1947-48. The Income-tax Officer ascertained the cost price of the shares as 
on April 1, 1946, and deducted it from the sale proceeds. On appeal the Appellate 
Assistant Commissioner enhanced the income of the assessee holding that certain 
shares which were sold in the year of account were the assessee’s stock-in-trade 
and certain shares were her investment shares. The assessee appealed to the Ap- 
pellate Tribunal which differed on the point as to the computation of the profit 
made by the agsessee. The Judicial Member agreed with the Appellate Assistant 
Commissioner and held that the profit earned was the difference between the 
original cost price to the assessee and the sale price. The Accountant Member, 


R. P. Dalal, differed from his colleague and observed as follows :— 
“My learned brother has relied upon the case of Sir Kikabhat Premchand, deci- 


ded by the Supreme Court and reported in 2! LT.R. 506, in favour of the argument that 
cost price should be taken in order to determine the correct profit. With great respect 
I might mention that the facts of the case cited are different from the facts of the in- 
stant case and the’ decision, therefore, does not apply. In the,case before us, there 
is no question of a future potential gain when shares thrown into the trust come to 
be sold, as in the case cited. The decision in that case was given (with a dissenting 
Judgment) on ‘the basis that shares were not sold but merely transferred. In the case 
before us, the shares are already sold and the question to be decided is whether for 
the purpose of determining profit it is the original cost or the market value of the 
shares on the day on which the assessee is considered to be a dealer in a particular’ 
scrip. The Income-tax Officer for the purpose of the immediately preceding assess- 
ment has decided upon the market value as on April 1, 1945, and I do not see why this 
should be different for the purpose of the assessment in appeal before us.” 

The case was referred to the President who agreed with the Accountant 
Member and held that all the shares which the assessee had, became her stock-in- 
trade on April 1, 1945. 


The following question of law was referred to the High Court :— 
“Whether the assessee’s assessable profit on the sale of shares is the difference 


between the sale price and the cost price, or the difference between the sale price and 
the market price prevailing on 1-4-1945?” ° 


The reference was heard. 


M. P. Amin, Advocate General, with G. N. Joshi, for the applicant. 
N. A. Palkhivala, with Sir Jamshedj1 Kanga, for the respondent. 


P. (1953) 56 Bom. L. R. 745, 8.0. s.g., 24 2 oa 3 All E.R. 493. 
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Cuacua C.J. The question submitted to us in this reference should have 
really presented no difficulty but for a recent decision of the Supreme Court 
reported in Sir Kikabhai Premchand v. Commr. I.T.,' which has been very 
strenuously relied upon by the Advocate General as supporting his contention. 
The assessee who is a woman purchased shares for investment and on April 1, 
1945, she converted these shares into her stock-in-trade and carried on a business 
in shares. Some of these shares were sold in the assessment year 1947-48, and | 
the question that had to be considered was how was the profit of the assessee to 
be ascertained with regard to the price realised by her on the sale of these shares ? 
Was the profit to be ascertained on a difference between the price realised and 
the price at which she had originally bought these shares, or the difference bet- 
ween the price realised and the market price ruling on April 1, 1945, when these 
shares were converted into stock-in-trade? 

Apart from authorities, let us try and understand the real nature of the tran- 
saction and the basis on which the profits of the assessee should be subjected to 
tax. The Repartment has assessed her wider s. 10(2) of the Income-tax Act and 
has contended that the profits constituted her business profits. Now, she started 
her business from April 1, 1945, prior to that she had no business at all, and 
the profits which can be taxed in the hands of the assessee are profits which are 
realised by carrying on this particular business which as just pointed out com- 
menced on April 1, 1945. It is settled law to which it is hardly necessary to 
refer that what is to be brought to tax is the real profits of a business. In order 
to arrive at those real profits you must consider the accounts of that business on 
commercial principles, and as the Privy Council said in Gresham Infe Assurance 
Society v. Styles,2 you must construe the profits in their normal and natural 
sense, in a sense in which no commercial man will misunderstand. Therefore, it 
may be said that what is being assessed to tax in a business are not any profits 
considered from a theoretical, academic or legalistic sense, but profits that are 
being assessed to tax are commercial profits, profits which are made in a business 
by the carrying on of the business which a commercial man would accept as pro- 
fits of that business. It is not the point of view of the Department with regard 
to the profits which should prevail with the Court; it is the point of view of the 
commercial man. l 


Applying that test, what are the profits of this business which are liable to 
tax? It is said that when the assessee transferred these shares into her business 
and converted them into her stock-in-trade on April 1, 1945, it did not cost her 
anything and the shares were brought in as they stood and as they were when 
she purchased them for her investment, and therefore the proper value to put 
upon the shares on April 1, 1945, is the actual cost price and not the price pre- 
vailing on that day. It is said that to adopt any other method is to introduce a 
legal fiction which the law does not permit. To say that the shares cost on April 
1, 1945, the market price would be to say something which is factually not cor- 
rect, when as a matter of fact these shares were purchased at a time when the 
price was less than the price prevailing on April 1, 1945. In order to ascertain 
the real profits or the commercial profits, what has to be ascertained is what an 
article cost the business and what the business realised by the sale of that article. 
It is in our opinion irrelevant to consider what that article cost some one else. 
As a learned Law Lord has gaid, it is merely a historical record of what was pre- 
viously spent on that article. That historical record, although of some interest 
to a student of history, would be of no interest or relevancy to the Court which 
is deciding and determining what the commercial profits of a particular transac- 
tion are. The commercéal profits of a transaction which is the sale of an article 
can only be the difference between what that article realises and what that article 
cost the business. If that be the true view, then it is Impossible to contend that 
these shares cost the business anything less or more than their market value on 
April 1, 1945. "When the assessee purchased these shares at a lesser price, that 

1 (1988) 56 Bom. L.R. 745, S.O., 8.0. 24 2 (1892) 3 Tax Cas. 188. 3 
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is what they cost her, not the business. This was long before the business was 
started, long before the shares were converted into stock-in-trade, but when we 
come to the relevant point of time which is April 1, 1945, it is then that we have 
got to make the inquiry : what was the value of these shares on that date and what 
it cost the business, so that we should ultimately be in a position to decide what 
the real profits were when that asset or article was ultimately sold. 

It may also be said that the real question that arises on this reference is what 
is the content of taxable profits in the amount received by the assessee by the 
sale of these shares. Admittedly the whole receipt is not profits, admittedly the 
whole receipt cannot be assessed to tax, only a portion of the receipt which are 
profits is liable to tax, and the question is what proportion or what portion of 
the receipt can be considered to be profits which can be brought to tax. The 
matter may be looked at from another point of view. What the Department has 
to satisfy us is that the amount out of the sale proceeds of the shares which they 
seek to bring to tax is an amount which can be properly attributable to the busi- 
ness profits of the assessee. If any part of the amount is not attribytable to the 
business profits of the assessee, then the assessee is not liable to pay tax thereon. 
The matter may be looked at from a third point of view. The assessee purchas- 
ed these shares prior to April 1, 1945, and when she converted them into her 
stock-in-trade, they had appreciated, and if on that date she had sold these shares, 
she would have realised an advantage which, as there was no capital gains tax 
then, would not have been liable to tax. It is true that she did not do so and she 
did not realise those profits, and therefore her capital appreciation on that date 
merely remained in the stage of potential profit. But when she does sell these 
shares, the Court has got to consider how these profits should be distributed or 
allotted. The Income-tax law is familiar both with notional profits and notional 
distribution of actual profits. The case we have before us is not a case of notional 
profits at all. The case that we have before us is a case of actual real profits, but 
what is notional is the distribution or allocation of these profits, and it is difficult 
to contend in our view that the whole of this actual profit can only be attributed 
to the business activity of the assessee and could be said to be her trading profit. 
Quite obviously a portion of these profits must be notionally attributable to the 
capital appreciation brought about in these shares when they did not belong to 
the business, when they formed part of the investment of the assessee, and when 
these shares had nothing whatever to do with the business which she later com- 
meneed. If it is open to us to allocate or distribute actual profits notionally, 
then this is a clear case where all the real profits cannot be allocated to one single 
aspect of the assessee’s activity but must be distributed to the two different acti- 
vities which resulted in these profits, and these two different activities were, one, 
as an investor purchasing shares for capital appreciation, and the other for the 
purpose of making profit by purchase and sale of these shares. 

If we have correctly posed the problem which we have to solve in this reference, 
then in our opinion the decision on which the Advocate General has relied is 
clearly distinguishable and does not preclude us from coming to the deci- 
slon which we propose to do. The case that went before the Supreme Court was 
the converse of the case that is before us and, as we shall presently point out, the 
question that the Supreme Court had to decide was entirely different from the 
question that we have to decide. In that case, Sir Kikabhar Premchand v. 
Commr. I.T.,1 the assessee was a dealer in silver and shares and he maintained 
his accounts according to the mercantile system and valued his stock at cost price 
both in the beginning and at the end of the year. During the accounting year 
he withdrew some silver bars and shares from the business and settled them on 
certain trusts in which he was the managing trustee, and in his books of account 
he eredited the business with the cost price of the bars and shares so withdrawn. 
The Income-tax authorities assessed him to tax on the basis of the difference bet- 
ween the cost price of the silver bars and shares and their market value at the 
date of their withdrawal from the business. This Court upheld the action of the 

° 1 (1953) 86 Bom. L.R. 746, 8.0. 
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Income-tax authorities and the Supreme Court came to a contrary conclusion. It 
will be noticed that this is a case where an assessee took out an asset belonging to 
the business from the business. It will also be noticed that this is a case where 
there was no sale of the asset and that the very basis of taxation was a fictional 
sale. The Income-tax Department and the High Court assumed for the purpose 
of its decision that on the date that these shares and silver bars were taken out 
of the business and put into the trust, in the eye of the law there was a sale, and 
if at that date the market value was higher than the cost price, the assessée had 
made a profit in the business. The Supreme Court rejected the basis which we 
had taken as the correct basis and what the Supreme Court said was—and we 
shall presently point out the relevant passages—that you cannot tax an assessee 
on a fictional sale; you cannot tax an assessee on prospective profits. The 
Supreme Court pointed out that it is perfectly true that if the assessee had sold 
his shares and the silver bars on the day when the trust was executed, he would 
have made a profit, but in fact he did not, and therefore the profits remained in 
the stage of being potential profits, those profits were never realised, and you 
cannot tax an assessee on profits which are merely potential and are not realised. 
This, in our opinion, is the real ratio of the decision of the Supreme Court. 

Now, the distinction between that decision and the case we have to consider 
will be immediately realised. Whereas the Supreme Court,was dealing with the 
ease of fictional sale and potential profits, we are dealing with a case of real sale 
and actual profits. Whereas the Supreme Court was never called upon to con- 
sider how trading profits of a business should be determined and what is the 
commercial basis on which profit should be assessed, we are called upon to decide 
that very question. It is impossible to suggest, as must be the suggestion under- 
lying the Advocate General’s submission, that if that case applied to the facts of 
this case, the Supreme Court after considering the matter overruled the well set- 
tled law both in India and in England, that profits which are assessable under 
s. 10(2) are commercial profits, and that the profits should be ascertained on 
commercial principles. With very great respect, the Supreme Court had never 
to consider that point or that question, and therefore it would not be correct to 
say that in giving this decision the Supreme Court overruled the well settled 
principles of Income-tax law. It will also be noticed that what the Supreme 
Court was really dealing with was notional profits. It was the demand of the 
revenue which it repelled, and emphatically repelled, that it had a right not only 
to tax actual but notional profits. We have no guidance, again with respect, 
from the Supreme Court what its answer would have been if the Taxing Depart- 
ment sought to fax real profits and the question that arose was how were the real 
profits to be allocated or distributed. 

The passages relied upon by the Advocate General are these. First is at p. 748: 

“...In this case, the method employed was the cost price method, that is to say, the 
cost price of the stock was entered at the beginning of the year and not its market 
value and similarly the cost price was again entered at the close of the year of any 
stock which was not disposed of during the year. The entries on the one side of the 
accounts at the beginning of the year thus balance those on the other in respect of 
those items, with the result that so far as concerned, the books show neither a profit 
nor a loss on them.” 

At p. 749: 

‘As regards the first contention, we are of opinion that the appellant was right in 

entering the cost value of the silver and shares at the date of the withdrawal, because 
it was not a business transaction and by that act the business made no profit or gain, 
nor did it sustain a loss, and the appellant derived no income from it.” 
In saying that, the Supreme Court is emphasising the fact that there was no real 
sale and the sale relied upon by the Department was a fictional sale. Lower 
down on page 750 is another passage on which very strong reliance is placed by 
the Advocate General: 

“...In the present case disregarding technicalities it is impossible to get away 
from the fact that the business is owned and run by the assessee himself. In such 
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circumstances we are of opinion that it is wholly unreal and artificial to separate the 
business from its owner and treat them as if they were separate, entities trading with 
each other and then by means of a fictional sale introduce a fictional profit which in 
truth and in fact is non-existent. Cut away the fictions and you reach the position 
that the man is supposed to be selling to himself and thereby making a proft out 
of himself which on the face of it is not only absurd but against all canons of mercantile 
ands income-tax law. And worse. He may keep it and not show a profit. He may 
sell itto another at a loss and cannot be taxed, because he cannot be compelled to sell 
at a profit. But in this purely fictional sale to himself he is compelled to sell at a 
fictional profit when the market rises in order that he may be compelled to pay to 
Government a tax which is anything but fictional.” 


The clear anxiety of the Supreme Court to save the assessee from the inroads of 
an exacting revenue department is obvious from this passage ànd the Supreme 
Court set its face against the taxing department imposing a real tax upon a fic- 
tional profit. 


The Advocate General says that the real ratio that arises from tie judgment 
‘ig that a man cannot sell to himself, nor can he make a loss or profit out of a 
transaction with himself, and he says that if that ratio is to be applied to what 
happened on April 1, 1945, then it is clear that the assessee could not have done 
business with herself in the sense of selling these shares to the business at a 
higher price or could not have made a profit in a transaction with herself. The 
principle enunciated by the Supreme Court about a person not being able in law 
to do business with himself or to make profit or loss out of a transaction with 
himself was enunciated in the context of the fictional sale which the Supreme 
Court was considering. We do not, with respect, read these observations to 
mean that even for the purpose of accountancy, that even for the purpose of as- 
certaining commercial profits, it is not open to the Court to value the shares at 
a particular price when they are brought into the business merely because those 
shares belong to the same person who starts the business and who had purchased 
them at a higher price. We put the question to the Advocate General, and the 
Advocate General for some time fought shy of answering the question, as to what 
would have been the position if these shares had been gifted to the assessee and 
she had brought them into the business, and we asked him that if according to 
him that was the ratio of the Supreme Court judgment the result would be that 
for the purpose of assessing her profit the cost of the shares would have to be 
taken as zero and the whole of the receipt would have to be brought to tax, and 
the Advocate General had ultimately to concede that that might be the result. A 
commercial man would be horrified if it was suggested that from the business or 
commercial point of view the profit made by a business man who brings into that 
business a valuable asset which he has obtained free was profit on the basis of 
treating the valuable asset as of no value at all. We do not think that the Advo- 
eate General is really fair to the Supreme Court when he suggests, again with 
ereat respect, that the Supreme Court laid down a proposition which would 
result in business profits being taxed on a basis which is clearly not commercial. 


We may also point out that after the Supreme Court delivered that judgment, 
the House of Lords had to consider a very similar question, and the House of 
Lords has taken the view which we took and not the view taken by the Supteme 
Court. Mr. Palkhivala drew our attention to the fact that the House of Lords 
is a very high authority and we should carefully consider its judgment. The 
House of Lords may be a high authority, but as far as we are concerned the 
Supreme Court is a higher authority and we must respectfully accept the law 
as laid down by that Court. Therefore, to the extent that the House of Lords 
has taken a different view of the law from that of the Supreme Court, we must 
accept the law as laid down by the Supreme Court. But there are certain obser- 
vations in the learned judgments of the Law Lords which have a bearing on the 
question that we are deciding and pérhaps those observations may be looked at. 


1956. | COMR. I. T. V. BAL SHIRINBAT—Chagla O. J i 715 


The decision is reported in Sharkey v. Wernher.1 The facts are rather interest- 
ing. The assessee transferred five horses from her stud farm to her racing 
stables. In her farm account she showed the cost of breeding the horses as a 
debit and she claimed that the same figures should be credited in respect of the 
transfer for income-tax purposes. And the House of Lords held, Lord Oaksey 
dissenting, that the horses must be treated as having been disposed of by way of 
trade, and the sum which should be regarded as having been received on the 
disposal of the horses must be a sum equivalent to their market value. “Now, 
here was a case of an asset going out of the business of the assessee. This was a 
case of a fictional sale and to the extent that the House of Lords has taken & con- 
trary view to the view taken by the Supreme Court, the view of the Supreme 
Court must prevail and with respect we must look upon that view as the only 
correct view of the law. But apart from this aspect, as we just said, there are 
certain observations which deal with the question of commercial accounting and 
they are of help because we have chosen to decide this question on the basis of 
commercial gecounting. Viscount Simonds points out at p. 497 that the tax. 
payer may, 1n certain cases, be subject to a sort of dichotomy for income-tax pur- 
poses and be regarded as selling to himself in one capacity what he has produced 
in another, and, secondly, that he is regarded as selling what he sells at market 
price. It is perfectly true that this dichotomy has been rejected by the Supreme 
Court, but, with respect, it has only been rejected in the case of a fictional sale. 
If we are applying this dichotomy at all it is entirely to a different case where 
there is an actual sale and the dichotomy is being applied for the purpose of 
assessing business profits which are liable to tax. Again, Viscount Simonds looks 
at this question from the point of view of commercial accounting, as the learned 
Viscount points out (p. 498): 

“In the same way, it would, I suppose, be claimed that, if Lady Zia were to transfer 

or re-transfer a horse from her racing establishment to her stud farm, some figure would 
have to appear in the stud farm accounts in respect of that horse, though it cost her no- 
thing to make the transfer. If it were not so, and she subsequently sold the transferred 
horse and the proceeds of sale were treated as receipts of the stud farm, she could justly 
complain that she had been charged with a fictitious profit.” 
Therefore, the whole question is, in the business accounts what is the proper 
figure that should be put down against the purchase price of the shares brought 
into the business on April 1, 1945? If you do not put down the market price 
prevailing at that date, then in the language of Viscount Simonds the taxing 
department is charging the assessee on a fictitious profit, a profit which the busi- 
ness did not make. At page 502: ; 

“For we are required to assume, what those decisions in effect denied, that the acti- 

vities to which the accounts relate do constitute a trade for income-tax purposes; and 
our problem is to determine what, on that basis, are the proper entries to make in those 
trading accounts in relation to certain transactions with trade stock.” 
That is exactly our problem. What are the proper entries to make with regard 
to the shares which were sold and which have realised a profit. Lord Radcliffe, 
after citing the proposition of Palles C. B. in Dublin Corporation v. M’Adam,2 
that 

“,..No man, in my opinion, can trade with himself; he cannot, in my opinion, make, 
in what is its true sense or meaning, taxable profit by dealing with himself;...” 
observes : 

“So all things considered, I do not think that we ought to treat the respondent’s gene- 
ral proposition as precluding the possibility that the income-tax scheme may be found 
to require that, in certain situations, a tax-payer should be treated as if he had dealt 
with himself on commercial terms.” 

Lord Radcliffe also points out that this is the only view which would result in 
the burden of tax being more equitably distributed because, as he points out, any 
other view would put two assessees doing the same business in different situationg 


1 [1955] 3 All E. R. 493. 2 (1887) 2T. C. 387, 397. i 


716 THE BOMBAY LAW REPORTER. [vVoL, LVII. 
In this very case we might have had a business man starting a business on April 
1, 1945, and buying the stock for the first time, in which case undoubtedly the 
profits would be assessed on the difference between the price of the shares pur- 
chased and the price that the shares ultimately realised on sale. But the assessee 
is to be put on a different footing and to be assessed to a higher tax although she 
starts the business on the same day, brings the same shares into the stock-in-trade, 
selis them and realises the same price because she had the shares before and she 
had Bought them at an earlier period for a smaller price. The learned Law Lord 
also points out that: 

“a tax system which allows business losses to be set off against taxable income from 
other sources is, in my opinion, bound to reject such a method because of the absurd 
anomalies that it would produce as between one taxpayer and another. It would give 
the self-supplier a quite unfair tax advantage.” i ° 
It may be said that this particular observation is in reference to the view which 
we accepted and which was rejected by the Supreme Court, but we are merely 
relying on this observation for the purpose of coming to the conclysion that in 
deciding what are business profits we should not take a view which would give 
one business man an unfair tax advantage over another. 

It has been very strongly urged by the Advocate General that it is our duty, 
whatever our own views may be, to give effect to the decision of the Supreme 
Court. With very great respect, a decision of the highest Court is a decision 
which is true with regard to the facts on which that decision is based. Logical 
corollary may follow from that decision and a Court may be asked to accept the 
logical corollary and to extend the principle of that decision, but the binding 
nature of the decision depends upon what is the ratio which applies not only to 
the facts in that particular case but would be applicable to other facts as well. 
It is perfectly true that no two decisions can have identical facts and it is not in 
that sense that one decision should be distinguished from another. But once the 
ratio is discovered, then the case is not an authority for a proposition that may 
seem to follow logically from it, as was stated by Lord Halsbury in Quinn v. 
Leathem.1 We need hardly say that if we were satisfied that the ratio of the 
Supreme Court judgment applied to the facts of this case, whatever our view 
might have been, we would have unhesitatingly applied it and come to a decision 
in conformity with the decision of the Supreme Court. But when we are asked 
to extend the principle of that decision, with very great respect, we hesitate to 
do so, because we feel that if all the aspects of the matter had been present before 
the Supreme Court, they would not have agreed to extend that principle to cases 
where an asset was realised by a business man and where the question arose as 
to what were his business profits and how those business profits should be allocat- 
ed. 

Under the circumtances, we must uphold the view taken by the Tribunal and 
decide the question as follows: ‘‘The assessee’s assessable profit on the sale of 
shares is the difference between the sale price and the market price prevailing on 
April 1, 1945.”’ 

The Commissioner to pay the costs. 


Solicitor for the applicant: N. K. Petigara. 
Solicitors for the respondent: Manilal Kher Ambalal & Co. 


1 [1901] A.O. 495. 
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Before the Hon’ble Mr. M. C. Chagla, Chief Justice, and Mr. Justice Tendolkar. 


INDIRA BALKRISHNA v. THE COMMISSIONER OF INCOME-TAX, 
BOMBAY NORTH, KUTCH AND SAURASHTRA, AHMEDABAD.* 


Indian Income-tax Act (XI of 1922), Secs. 3, 9(3)—Assessees, Hindu widows, making return 
of income from property inherited as heirs from deceased husband—Income com- 
prising income from property, shares, dividend, deposit—Whether assessees could’ be 
assessed as an association of persons—Practice—Whether open to Appellate Tribunal 
to express opinion prejudicial to assessee and not necessary for deciding appeal. 


The assessees, who were the three widows of a Hindu who died in 1947, made a 
return of the income from the property which they had inherited as his heirs. The 
total income which they showed comprised of income derived from property, from 
shares from a registered firm, from dividend, from interest on deposit and from ground 
rent. The Income-tax Officer assessed the assessees as an association of persons. On 
the question whether the assessees were rightly assessed as an association of persons:— 

Held, that so far as the income of the assessees from property was concerned, the 
case fell under s. 9(3) of the Indian Income-tax Act, 1922, and that income could 
not be assessed as an association of persons but should be assessed separately to 
each of the three assessees, and 

that there was no other income shown in their assessment to which it could be 
said that that income was earned by the three assessees by reason of their association 
or that they performed any operation as an association which resulted in producing 
the income or which helped in producing the income. 

What is required before an association of persons can be made liable to tax is not 
that they should receive income but that they should earn or help to earn income 
by reason of their association. 

Commr. of Inc.-Tax, Bombay v. Laxmidas Devidas’ and Dwarkanath Harischandra 
Pitale, In re,” referred to. 

The Appellate Tribunal must try and confine itself to the question that really 
arises in the appeal before it and not travel outside the ambit of its jurisdiction and 
express opinions prejudicial to the assessee which may help the Department in taking 
proceedings against the assessee. 


One Balkrishna died on November 11, 1947, leaving behind his three widows, 
Indira, Ramlaxmi and Prabhalaxmi, who inherited his estate. For the assess- 
ment year 1950-51 the widows made a return of the income from the property 
of the deceased inherited by them as his heirs and the total inome they showed 
was Rs. 69,346 of which Rs. 11,011 was derived from property, Rs. 4,071 from 
shares from a registered firm, Rs. 51,796 from dividend, Rs. 2,343 from interest 
on deposit and Rs. 125 from ground rent. The Income-tax Officer assessed the 
widows as an association of persons. The Appellate Assistant Commissioner 
inter alia held f 

“that the status has been correctly adopted by the Income-tax Officer as Asso- 
ciation of Persons” and that “in view of the express provision in Section 9(3) this 
contention [of the assessee] is clearly correct and the share of each of the co-widows 
will therefore have to be assessed separately. On this account the income of the pro- 
perty amounting to Rs. 11,011 will be deleted from the appellant’s income.” 


On appeal the Appellate Tribunal held that the entire estate of the deceased 
was inherited and possessed by the three widows as joint tenants and its income 
was liable to be assessed in the status of an association of persons. The Tribunal 
further held that the Appellate Assistant Commissioner was wrong in holding 
that the shares of the es widows were definite and determinable and that 
s. 9(3) of the Indian Income-tax, 1922, was applicable. 


The following questions of law were referred to the High Court :— 
“(1) Whether on the facts and in the circumstances of the case, the Tribunal was 
*Decided, March 7, 1956. Inoome-tax L. R. 910. : 


Reference No. 52 of 1985. 2 (1937) 5 I.T.R. 716, s.c. 40 Bom, L.R. 
1 (1937) 6 I.T. R. 584, s.o. 39 Bom. 455. 
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right in holding that the Income-tax Department really assessed the three widows in 
the status of an association of persons and not the estate of Balkrishna Purshottam 
Purani deceased, which was merely a mis-description? 

(2) If so, whether the description of the assessee in the notices issued under 
ss. 22(2) and 23(2) and in the heading of the assessment order is sufficient to invalidate 
the, assessment proceedings taken against the assessce? 

Ifethe answer to the first two questions is in favour of the Department: 

(3) Whether on the facts and in the circumstances of the case the Tribunal was 
right in holding that the assessment made on the three widows of Balkrishna Purshot- 
tam Purani in the status of an association of person is legal and valid in law? 

(4) Whether on the facts and in the circumstances of the case, the Tribunal was 
right in holding that the entire estate of the deceased was inherited and possessed 
by the three widows as joint tenants and its income was liable to be assessed in the 
status of an association of persons?” 


The reference was heard. 


© 
N. A. Palkhivala, with Sir Jamshedji Kanga and A. N. Patwa, for the appli- 
cant. 
M. P. Amin, Advocate General, with G, N. Joshi, for the respondent. 


Palkhivala. The question in this reference is whether three widows who in- 
herited the property of their husband can be taxed as an association of persons 
with regard to the income of that property. The total income of the assessee was 
derived from property, from shares from a registered firm, from dividend, from 
interest on deposits and from ground rent. The Income-tax Officer taxed the 
assessees as an association of persons except with regard to the income from pro- 
perty which was assessed separately under the provision of s. 9(3) of the Indian 
Income-tax Act, 1922. The Appellate Assistant Commissioner confirmed the 
order of the Income-tax Officer. The assessees appealed to the Tribunal who dis- 
missed the appeal of the assessees and expressed the view that even the income 
from property should have been taxed in the hands of the assessees as an associa- 
tion of persons. There was no necessity for the Tribunal to have expressed this 
view which is clearly inconsistent with the provisions of s. 9(3) of the Income- 
tax Act as the decision of the Appellate Assistant Commissioner on the point was 
not challenged by the Department. However, as the Tribunal expressed this 
opinion, the Income-tax Officer took action under s. 34 of the Act and issued 
notice against the assessees under s. 34(1)(b) of the Act and the agsessees have 
been put to great hardship. The entire assessment is bad because the assessment 
order is on Indira Balkrishna, one of the three widows as the manager of the 
estate of Balkrishna Purani. The Income-tax Officer was actually purporting to 
assess the income of Balkrishna who was dead. 

[Cuacua C.J. Was it not clear that the assessment was on the widows as 
heirs of their husband ?] 

Anyway the widows should not have been assessed as an association of persons. 
Under the Income-tax Act an ‘‘association of persons’’ is merely an entity like 
an individual, a company or a firm and it can be assessed only if it has earned 
the income in question in that capacity. Here the widows have done nothing in 
relation to the property inherited by them from their husband which helped or 
resulted in the production of income. In Commr. of Inc. Tax, Bombay v. Laxmi- 
das Devidas! it was held by Sir John Beaumont C.J. that before an association 
can be assessed as such it must be an association which produces income. When 
that decision was given, there was no provision similaw to that in s. 9(3) of the 
Act and hence income from property stood on the same footing as other income. © 
The same ratio was applied in Dwarkanath Harishchandra Pitale, In re.2 The 
three widows inherited the estate of their husband as joint tenants with the rights 
of survivorship. Each widow was entitled to one-third share of the income of the 
estate in her own right. As far as property income is concerned, even if the 
y. (1937) 5 I.T.R. 584, s.c. 39 Bom. L.R. a (1937) 5 I.T.R. 716, a.c. 40 Bom. L.R. 
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widows are held to be an association of persons the shares of the widows are defi- 
nite and ascertainable and hence under s. 9(3) of the Act the share of each 
widow should be assessed separately. 

Amin. The important fact in this case is that when the widows inherited the 
estate from their husband they could have divided it into three shares and manag- 
ed it separately. Instead of that they voluntarily held it and enjoyed, 1t 
jointly. Thus the assessees clearly constituted an association of persons ander 
s. 3 of the Act. The widows had a right under the Hindu law to separate posses- 
sion and enjoyment of the property inherited; but instead of exercising this 
right they continued to enjoy the property jointly. As the property thus enjoy- 
ed jointly produced income, the assessees were liable to be taxed on that income as 
an association of, persons. In Dwarkanath Harishchandra Pitale, In re this 
High Court held that where two brothers who had the right to divide and parti- 
tion certain property voluntarily continued to retain and manage it jointly, they 
became liable to be taxed on the income of that property as an association of per- 
sons, The main characteristic of an association is that it is volurtary. As far 
as income from property is concerned, the assessees clearly managed the property 
jointly and the assessees cannot get the benefit of s. 9(3) of the Act because 
s. 9(3) applies only to owners of property and the widows only had life-interest 
in the property. j 

[Cuacia C.J. How could the assessees be taxed at all in respect of income 
from property unless the assessees were the owners? See the opening words of 
s. 9(1).] 

Anyway as far as the other income is concerned, it was property taxed as that 
of an association of persons. The assessees collected the interest on deposits and 
dividends. 

[Cuaaia C.J. Can the mere collection of dividends be said to be an act of 
Management producing income ?] 

en one considers whether any particular act is an act of management 
one must take into account the nature of the property in relation to which the 
act is done. The only way in which one can ‘‘manage’’ an estate consisting of 
shares is by taking care of the share-certificates and collecting dividends. 


M.H.K. 


CHmaaua C.J. One Balkrishna died on November 11, 1947, and the assessees 
before us are his three widows, They made a return of the income from the pro- 
perty which they inherited as his heirs for the assessment vear 1950-51 and the 
total income they showed in this assessment year was Rs. 69,346 of which 
Rs. 11,011 was derived from property, Rs. 4,071 from shares from a registered 
firm, Rs. 51,796 from dividend, Rs. 2,343 from interest on deposit, and Rs. 125 
from ground rent. The Income-tax Officer assessed the assessees as an associa- 
tion of persons, but he held that as far as their income from property was con- 
cerned the case fell under s. 9(3) and that income must be assessed separately to 
each of the three widows. The Appellate Assistant Commissioner on appeal con- 
firmed this view of the Income-tax Officer. The Income-tax Tribunal took the 
same view and dismissed the appeal of the assessees, In dismissing {he appeal it 
gave expression to the opinion that the view taken by the Appellate Assistant 
Commissioner with regard to the income from property falling under s. 9(3) 
was not the correct view. 

Now, a question of law has been raised with regard to this view taken by the 
Appellate Assistant Comgnissioner and that is covered by question (4) which is 
to the following effect: 

“Whether on the facts and in the circumstances of the case, the Tribunal was right 
in holding that the entire estate of the deceased was inherited and possessed by the 
three widows as joint tenants and its income was liable to be assessed in the status of 
an association of persons?” ô 
But Mr. Palkhivala points out that it was not open to the Tribunal to take ‘a 
view with regard to the assessment of the assessees which was prejudicial to 
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them when that question did not arise in the appeal before it. The only question 
that arose was whether the view of the Appellate Assistant Commissioner that 
the assessees should be assessed as an association of persons or whether they 
should be assessed as separate individuals. The Department had not challenged 
the decision of the Appellate Assistant Commissioner that with regard to income 
from property the case fell under s. 9(3) and even so the Tribunal went out of 
its wey to express the opinion that the decision of the Appellate Assistant Com- 
missioner was erroneous. Now, it is never desirable for any Judge to express an 
opinion which is not necessary for the decision of a case; even so Judges, and 
some of them very eminent Judges, have indulged from time to time in obiters. 
But the only result of their doing so is possibly to encumber law reports, and the 
giving expression to these obiters has not resulted in any prejudice to any party. 
But in the case of the Tribunal the position is entirely different. Every expres- 
sion of opinion by them is likely seriously to prejudice the assessee. In this very 
case because they took the view that the Appellate Assistant Commissioner was 
in error in considering that the income from property fell under %. 9(3), the 
Income-tax Officer has, as pointed out by Mr. Palkhivala, issued a notice against 
` the assessees under s. 34(1) (b). The Tribunal being the highest authority 
under the Income-tax Act, the Income-tax Officer is bound to respect any opinion 
expressed by it, and if it says that an assessee has been under-assessed or there 
has been a failure to assess properly, the Income-tax Officer is bound to take 
action under s. 34, and that is exactly what has happened in this case. There- 
fore, in our opinion, with respect to the Tribunal, it should be very careful in 
giving findings and in expressing opinions. It must try and confine itself to the 
question that really arises in the appeal before it and not travel outside the ambit 
of its jurisdiction and express opinions prejudicial to the assessee which may 
help the Department in taking proceedings against the assessee. It may be said 
that if the Income-tax Officer is in error in issuing the notice under s. 34 or that 
the view expressed by the Tribunal was not correct, the assessee would always 
have his remedy. But that is not the point. The assessee is harassed by a notice 
issued against him under s. 34 and he has got to run the gamut of several income- 
tax authorities before ultimately he gets justice, and all this arises because the 
Tribunal overlooks its own responsible position and the serious consequences of 
expressing opinions which do not really arise for the decision of the appeal 
before it. 


The only substantial question which arises on this reference is whether these 
three widows have been rightly assessed as an association of persons. Mr. Palkhi- 
vala also wanted to argue that the assessment was bad because the assessment 
order was against Indira Balkrishna, one of the widows, manager of the estate of 
Balkrishna Purshottam Purani, and Mr. Palkhivala wanted to contend that 
what the Income-tax Officer was purporting to do was to assess the income of a 
dead person. We agree with the Tribunal that this is merely a misdeseription 
which does not invalidate the assessment. It is quite clear from the record that 
the assessment was made on the three widows as heirs of their husband in res- 
pect of property which they have inherited, and therefore brushing aside that 
question whjch really is a very minor one, we come to the really substantial ques- 
tion as to whether the assessment of these three widows as an association of per- 
sons 1s a valid assessment. 


The Inecome-tax Act only refers to an association of persons as an assessable 
entity under s. 3, but it does not anywhere provide as to when an association of 
persons can be assessed to tax. The expression ‘‘assocfition of persons’’ occurs 
along with other assessable entities, viz. individual, Hindu undivided family, 
company anc local anthority and firm, and in our opinion all these entities must 
stand on the same footing and the test of the lability must be whether they have 
earned income in the capacity in which they are sought to be assessed. That 
wust be the test with regard to an individual or with regard to an Hindu un- 
divided family or company and local authority, or firm or association of persons. 
Therefore, the question that we have to ask is whether these three widows earned 


t 
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income by reason of their association. Property which aw association of persons 
may own jointly may produce income, but even so the question that will have to 
be considered is whether these persons who are associated together have done 
any act which has helped to produce the income, because it ig only if they have 
done something in respect of the property which helps the production of income 
that it could be said that the association of persons has earned Income which Is 
lable to tax. In this case the position of these three Hindu widows as, héirs 
under Hindu law is clear. They take the estate of their husband as joint tenants 
with rights of survivorship and equal beneficial enjoyment. Therefore, as far as’ 
the income is concerned, each widow is entitled to one-third share of the income 
of her husband. With regard to the ownership of the property, they are Joint 
tenants and on the death of any one of the widows the remaining widows would 
take the property*by survivorship. But as we are concerned with the income and 
not with the corpus, the question is with regard to the liability of these widows 
to pay tax on the income which they earn, and each widow is entitled to one- 
third incomg in her own right. 


What is urged by the Advocate General—and that is the view which seems to 
have found favour with the Tribunal—is that when Balkrishna died these widows 
did not exercise their right to separate possession and enjoyment of the property 
which right they had under Hindu law, but they continued to manage the pro- 
perty jointly, and inasmuch as they managed, the property jointly which pro- 
duced income, they became an association of persons liable to tax in that capacity. 
The only property which the widows could have managed which produced in- 
come is the immoveable property which fetched an income of Rs. 11,000 and 
undoubtedly it could have been said with regard to that property that the 
widows having enjoyed that property jointly and not having asked for separate 
possession and having managed that property which ultimately produced in- 
come, they would be liable to be assessed as an association of persons. But as 
far as property is concerned, the Legislature has made an exception in s. 9(3) 
and the provision is in these terms: 

“Where property is owned by two or more persons and their respective shares 
are definite and ascertainable, such persons shall not in respect of such property be 
assessed as an association of persons, but the share of each such person in the income 
from the property as computed in accordance with this section shall be included in 
his total income.” 


This is a case where property is owned by these three widows, their shares are 
definite and ascertainable, and therefore the income earned by these three 
widows, assuming that they are an association of persons for the purpose of the 
Inecome-tax Act, cannot be assessed as an association of persons but the 
share of each of them must be included in her own individual assessment. The 
Advocate General made a faint attempt to argue that the property was not 
owned by these widows because they are widows and in Hindu law they are 
merely life tenants and not full or absolute owners. But when it was pointed 
out to him that that argument might have severe repercussions in that if widows 
were not owners of the property they were not liable to pay tax at all under s. 9 
because it is only the owner of the property who pays tax under s. 9, he agreed 
that it was not poskible to contend that the case of a Hindu widow will not fall 
under s. 9(3). 


Therefore, if we exclude property, as we must, by reason of the provisions 
of s. 9(3), all that is left is dividend, interest on deposit, and share from re- 
gistered firm, and the main item with regard to which argument was advanced 
is the dividend on shares. It is difficult to understand what act of management 
the widows performed which resulted in these properties producing income or 
which helped these properties to produce income. The Advocate General rather 
ingenuously suggested that the widows kept the shares in the same joint names 
as they were, when the husband died, that they collected the dividends, anå 
this according to him constituted acts of management. Surely, it is impossible 
to suggest that dividend income is earned by the widows by reason of their col- 

L. R.—46 ', 


te 


722 THE BOMBAY LAW REPORTER [voL. LVII, 


lecting the dividend warrants or keeping the shares in a particular name. It 
cannot be predicated with regard to dividend income that any act on the part of 
the receiver of the dividend helps to produce that income. It was then suggested 
by the Advocate General that in any case there was receipt of income by these 
widows and in that sense according to him interest was earned by an association 
of persons. In our opinion, what is required before an association of persons can 
be*liable to tax,is not that they should receive income but that they should earn 
or help to earn income by reason of their association, and if the case of the 
Department stops short of mere receipt of income, then the Department must 
fail in bringing home the liability to tax of individuals as an association of per- 
sons. 

Reliance was placed on two decisions of this High Court with regard to the 
liability to tax of an association of persons. Both of them are reported in the 
same volume, (1987) 5 I.T.R. The first is Commr. of Inc. Taz, Bombay v. 
Lazmidas Devidas.! That was a case where two individuals actually joined 
together in purchasing certain immoveable properties, contributing the pur- 
chase moneys in equal shares, holding them jointly and managing them, and 
the management resulted in profits which were shared by the assessees equally, 
and the assessees were sought to be taxed as an association of individuals,—as 
that was the assessable entity then and not an association of persons—, and the 
High Court upheld the action of the Department. Sir John Beaumont, C.J., 
after holding that an association of individuals should not be construed ejusdem 
generis with the other expressions which precede that expression, points out 

. 589); 

(P oe as my opinion, the only limit to be imposed on the words ‘other association 
of individuals’ is such as naturally follows from the fact that the words appear in 
an Act imposing a tax on income, profits and gains, so that the association must be 
one which produces income, profits or gains. It seems to me that an association of two 
or more persons for acquisition of property which is to be managed for the purpose of 
producing income, profits or gains falls within the words ‘other association of indivi- 
duals’ in Sec. 3;...” 

Therefore, the ratio that the learned Chief Justice laid down was that the as- 
sociation must be one which produces income, profits or gains. It is necessary 
to remember that when this judgment was given there was no provision in the 
Tneome-tax Act corresponding to s. 9(3) and therefore even with regard to 
property an association of persons was liable to tax if that association helped 
to produce income from that property by managing it. But in view of the in- 
corporation of sub-s. (3) in s. 9, this decision is no longer good law but it is 
good law to the extent that it lays down the ratio with regard to the liability 
of an association of persons to be taxed. 

The second decision on which even stronger reliance is placed is Dwarkanath 
Harishchandra Pitale, In re.2 That was a case where two brothers inherited 
certain property as tenants-in-common and they elected to retain the property 
and manage it instead of dividing or partitioning it, and these two brothers 
were assessed to tax with regard to income from property as an association of 
individuals, and Sir John Beaumont C. J., at p. 721, after referring to the 
earlier decision, points out: 

“The only distinction between that case and the present one is that the 
original association in the present case was not a voluntary act on the part of the 
assessees. They did not purchase the property for the purpose of managing it; they 
received it under a will, and it may be said, that in the first instance they did not 
constitute an association of individuals. But as soon as *hey elected to retain the 
property and manage it as a joint venture producing income, it seems to me that they 
became an association of individuals within the meaning of the Income-tax Act...” 
Therefore, these brothers managed a property which produced income as a 
joint venture. Therefore the learned Chief Justice was applying the same 


© 1 (1937) 5 LTR. 884, 8.0.30 Bom. L.R. 2 (1987) 5 LTR. 716, s.c. 40 Pom. L.R. 
910. 455. 
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ratio to this case which he had propounded in the earlier decision, and this is 
the ratio which the Advocate General wants us to apply to the case before us. 
The Advocate General says that here also the widows did not choose to enjoy 
that property seperately, they retained the property and managed it and the 
property produced income, and therefore the ratio of that case must apply to 
the facts before us. It is true that the Tribunal has given as a finding of fact 
that the property was managed by these three widows, but as we have already 
pointed out that expression can only be true and appropriate with regard to 
immovable property. That expression, in our opinion, has no meaning when 
it is applied to income from dividend or interest on deposit. Again, this second 
decision of Sir John Beaumont, C. J., was given when there was no provision 
corresponding to s. 9(3). Therefore, if we omit ‘‘immoveable property’’ which 
could be managed for the purpose of producing income and which in fact was 
managed by these widows, but which is now exempted under s. 9(3), then there 
is no other income shown in their assessment with regard to which it could be 
said that that income was earned by these three widows by reason of their as- 
sociation or that they performed any operation as an association which resulted 
in producing the income or which even helped in producing the income. 
Therefore, in our opinion, the Tribunal was in error in coming to the con- 
clusion that these three widows could be assessed in the status of an association 
of persons with regard to the income which they earned as heirs of their deceased 


husband. 


We, therefore, answer question (1) in the affirmative, question (2) in the nega- 
tive, question (3) in the negative, and question (4) as unnecessary. The Com- 


missioner to pay the costs. 
Solicitor for applicant: 
Solicitor for respondent: 


Arvind B. Patwa. 
N. K. Pettgara. 


Before the Howble Mr. M. C. Chagla, Chief Justice, and Mr. Justice Tendolkar. 
SHREE CHANGDEO SUGAR MILLS LTD. v. THE COMMISSIONER OF 
INCOME-TAX, BOMBAY CITY, BOMBAY.? 

Indian Income-tax Act (XI of 1922), Sec. 23At—Applicability of s. 23A—Question to 

be decided before application of section—Construction. 


“Decided, March 8, 1956. Income-tax Re- 
ference No. 4 of 1956. 

{The relevant portion of the section, 
before its amendmont by the Finance Aot, 
1953, was as follows :— 

23A. Power to assess individual mombers 
of certain compantes.—_{1) Where the Income- 
tax Officer is satisfied that in respeot of any 
previous year the profits and gains distri- 
buted as dividends by any company up to 
the end of the sixth month after its accounts 
for that previous year are laid before the 
company in general meeting are less than 
sixty per oent. of the assessable income of 
the company of that previous year, as reduced 
by the amount of income-tax and super-tax 
peyan by the company in respect thereof 

o shall, unless he is satisfied that having 
regard to losses inourred by the company in 
earlier years or to the smallness of the profit 
made, the payment of a dividond or a larger 
dividend than that declared would be un- 
reasonable, make with the previous approval 
of the Inspecting Assistant C8mmissioner an 
order in writing that the undistributed por- 
tion of the assessable income of the company 
of that previous year as computed for income— 
tax purposes and reduced by the amount of 
income-tax and super-tax payable by the 
company in respect thereof shall be deomed 
to have been distributed as dividends amongst 
the shareholders as at the date of the general 


meeting aforesaid, and thereupon tho propor- 
tionate share thereof of each shareholder shall 
be included in the total income of such share- 
holder for the purpose cf assessing his total 
income : 

Provided further that this sub-section 
shall not apply to any company in which tho 
publio are substentially interested or to a 
subsidiary company of ruch a company if the 
whole of the share capital of suoh subsidiary 
company is held by the parent company or 
by the nominees thereof.  ' 

Huplanation.—For the 
sub-section ,—- 

& company shall be deemed to be a company 
in which tho ublic are substantially 
interested if shares of the company 
(not being shares entit'ed to a fixed rate o 
dividend, whether with or without a further 
right to participate in profits) carrying not 
less than twenty-five per cent. of the voting 
power havo heen allotted unconditionelly to, 
or acquired unconditionally by, and are at 
the end of tho previous year beneficially held 
by, the public (not including a company to 
which the provisions of this sub-section apply), 
and if any such shares have in the course of 
such previous year been the rubject of deal- 
Inga in any stock exchange in the taxable 
territories or are in fact freely transferable 
by the holders to other member of the publio? 


purpose of this 
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Before considering whether the provisions of s. 23A of the Indian Income-tax Act, 
1922, apply or not, it has to be decided whether the company is one which comes within 
the ambit s. 23A of the Act, and, therefore, the material question is whether the com- 
pany contemplated by the Explanation is a company in which the public are or are 
not substantially interested. If it ig a company in which the public are not substanti- 
ally interested, then it is a company to which s. 23A applies. Once s. 23A applies, then 
the further consideration would arise whether the conditions of the exercise of the 
power under s. 23A have been satisfied or not. 


AN order under 23A (1) of the Indian Income-tax Act, 1922, was passed 
by the Income-tax Officer in respect of the Shree Changdeo Sugar Mills Ltd., 
Bombay (assessee), inasmuch as the assessee company was a company in which 
the public were not substantially interested and as it had not declared any divi- 
dend out of its profits for the year of account ending September 30, 1947, The 
issued, subscribed and paid up capital of the assessee company consisted of 
60, 000 shares of Rs. 25 each and on September 30, 1947, these shares were held 
as follows: 41,500 shares held by eleven directors among themselves, 2,300 
shares held by the managing agency firm consisting of six partners including 
five of the directors, 11,880 shares held by the Mysore Merchants Ltd. which was 
a private limited company registered under the Mysore Companies Act and 4,820 
shares held by three outsiders who were members of the publie. The Income- tax 
Officer held that these holdings could not be treated as held by the publie within 
the meaning of the Explanation to the third proviso to s. 23A (1) of the Act and, 
he, therefore, applied the provisions of s. 23A. The assessee company on appeal 
contended that it was a company in which the public were substantially interested 
and that, therefore, the provisions of s. 23A did not apply. The Appellate 
Assistant Commissioner dismissed the appeal. An appeal to the Appellate Tri- 
bunal was also dismissed. 

The following question of law was referred to the High Court :— 


“Whether at the relevant time the assessee company could be deemed to be a company 
in which the public were substantially interested?” 


The reference was heard. 
N. A. Palkhwala, with S. P. Mehta aud B. A. Shah, for the applicant. 
M. P. Amin, Advocate General, with @. N. Joshi, for the respondent 


Palkhwala. The main question in this reference is whether the assessee com- 
pany was a company in which the public were substantially interested. The 
difficulty arises in connection with the 11,880 shares of the company held by 
Mysore Merchants Ltd. If the shares held by Mysore Merchants Ltd. could be 
considered to be held by the members of the public, then the assessee company 
would not be a company in which the public was not substantially interested 
and the Department’s case must fail. See s. 23A(1) of the Indian Income-tax 
Act, 1922. The third proviso to sub-s. (1) lays down that the sub-section will not 
apply to any company in which the public are substantially interested. Now 
the explanation to this sub-section provides that a company shall be deemed to 
be one in which the public are substantially interested if shares carrying twenty- 
five per cent. of the voting power are held by the public. The words in parenthesis 
in the explanation indicate that in considering the share-holding, shares held by 
a company to which the provisions of this sub-section apply, are not to be cou- 
sidered as held by the public. Though Mysore Merchgnts Ltd. is a private com- 
pany, it is not a company to which the provisions of s. 23A (1) apply. Before the 
provisions of s. 23A (1) can apply to the company, it must be found that the com- 
pany made profits during the assessment year and that it did not distribute sixty 
per cent. of its profits by way of dividends. There is no finding here that the 
Mysore Merchants Ltd. made any profits or that it did not distribute sixty per 
tent. of its profits by way of dividend. Moreover under cl. 14 of the Part B 
States (Taxation Concessions) Order, 1950, *!ysore Merchants Ltd. was exempted 
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from the application of the provisions of s. 23A. Hence Mysore Merchants Ltd. 
cannot be said to be a company to which s. 23A applies. The assessee also con- 
tends that the shares held by the directors are held by the public, as the 
directors’ are also members of the public but that contention cannot be pressed in 
this Court in view of the decision in Raghuvanshi Mills v. Comr. I.T.1 


Amin, not called upon. 
M.H.K. ° 


Cuagua C.J. A very short question arises on this reference as to whether at 
the relevant time the assessee could be deemed to be a company in which the 
public were substantially interested. The register of this company at the rele- 
vant date shows that 11 directors held 41,500 shares, the managing agency firm 
which was constituted by some of the directors held 2,300 shares, the Mysore 
Merchants Ltd. held 11,880 shares, and three outsiders who were members of the 
public held 4,320 shares. If the holding of the Mysore Merchants Ltd. can be 
considered to be a holding of members of the public, then this assessee company 
would not be a company in which the public were not substantially interested, 
and therefore the attempt of Mr. Palkhivala was to satisfy us that the shares 
held by Mysore Merchants Ltd. were shares held by members of the public. This 
view was not accepted by the Tribunal and hence this reference. 

Turning to s. 23A, sub-s. (1) provides that in the case of a company which has 
distributed less than 60 per cent. of the assessable income, the Income may be 
assessed in the hands of the shareholders, the dividend income, notwithstanding 
its not being distributed, being deemed to be the income of the shareholders. 
That is substantially the provision of sub-s. (1). Then the relevant proviso is 
the third proviso which is to the following effect: 

“Provided further that this sub-section shall not apply to any company in which the 
public are substantially interested or to a subsidiary company of such a company if the 
whole of the share capital of such subsidiary company is held by the parent company or 
by the nominees thereof.” 


There is an explanation to this proviso, and although that explanation says it is 
for the purpose of this sub-section, strictly it is for the purpose of the third 
proviso, and the explanation is: 

“a company shall be deemed to be a company in which the public are substantially 
interested if shares of the company (I am quoting only the relevant portion) carrying not 
less than twenty-five per cent. of the voting power have been allotted unconditionally to, 
or acquired unconditionally by, and are at the end of the previous year benefically held 
by the public (not including a company to which the provisions of this sub-section 
apply),...” 


Therefore, from the category of the public, a company to which the provisions of 
this sub-section apply, has been excluded, and the narrow question that we have 
to consider is whether Mysore Merchants Ltd. is a company which has been 
excluded by reason of this explanation. 


It is admitted that Mysore Merchants Ltd. would satisfy the definition of a 
company in which the public are not substantially interested, but the ingenious 
argument advanced by Mr. Palkhivala is that it is not sufficient to look at the 
register of the shareholders of the Mysore Merchants Ltd., we must go further 
and determine whether it made profits, whether it did not distribute 60 per cent. 
of its dividends, and apply all the provisions contained in sub-s. (1) of s. 28A. 
In our opinion that is not the correct construction to be put upon the expression 
used by the Legislature in this explanation. Looking to the scheme of the sec- 
tion, the marginal note which may be looked at in order to understand the drift 
of the section is ‘‘Power to assess individual members of certain companies.”’ 
Therefore, the power conferred under s. 23A is not with regard to all companigs 


1 (1958) 24 LT.R. 338. 
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but only certain companies, and although s. 23A speaks of ‘‘any company”, 
s. 23A (1) must be read along with the third proviso, and when so read, it is clear 
that the provisions of s. 23A only apply to a certain type of companies, the 
nature of which is defined in the third proviso. When the Legislature refers to 
‘‘a company to which the provisions of this sub-section apply”’, it is referring to _ 
the nature of the company and the nature of that company is the nature defined 
in the third proviso, Sub-section (1) refers to the conditions which have got to 
be present before the power conferred by s. 23A can be exercised. But that is 
not the relevant question for the purpose of deciding whether it is a company 
to which this sub-section applies. Before you consider whether the provisions of 
s. 283A apply or not you have to decide whether the company is one which comes 
within the ambit of s. 23A, and therefore the material question is whether the 
company contemplated by the explanation is a company in which the public are 
or are not substantially interested. If it is a company in which the publie are 
not substantially interested, then it is a company to which s. 23A applies. Once 
s. 23A applies, then the further consideration would arise whether tle conditions 
of the exercise of the power under s. 23A have been satisfied or not. 

It is then urged by Mr. Palkhivala that under cl. 14 of the Part B States 
(Taxation Concessions) Order, 1950, the provisions of s. 23A shall not be applied 
in respect of profit amd gains of any previous year ending before the appointed 
day, unless the State law contained a provision corresponding thereto, and what 
is urged is that under this clause the Mysore Merchants Ltd. was exempted from 
the application of the provisions of s. 23A and therefore it is suggested that this 
is not a company to which s. 23A applies and the holding of this company would 
be a holding by members of the public. In the first place, we are not applying 
s. 23A to the Mysore Merchants Ltd. In the second place, what cl. 14 means is 
that when there is a company to which s. 23A applies, it would not be liable to 
tax provided that company satisfies the provisions of cl. 14. But the very as- 
sumption underlying the enactment of cl. 14 is that the provisions of s. 23A do 
apply to that company. It is precisely because they do apply that an exemption 
is granted to that company under certain circumstances. Therefore, in our opi- 
nion, cl. 14 of the Taxation Concessions Order does not help Mr. Palkhivala 
elther. 

The final contention urged by Mr. Palkhivala was that the directors are mem- 
bers of the public and therefore the holding by them will be holding by members 
of the public. There is a decision of this Court directly in point on this question 
in Raghuvanshi Mills v. Comr. I .T.1 and Mr. Palkhivala concedes that in view 
of that decision he cannot ask us to come to a contrary conclusion. 

The result is that the answer to the question submitted to us will be in the 
negative. The assessee to pay the costs. 


Solicitor for the applicant: S. P. Mehta. 
Solicitor for the respondent: N. K. Petigara. 


1 (1988) 24 LT.R. 338. 
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Before the Howble Mr. M. C. Chagla, Chief Justice, and Mr. Justice Tendolkar. 


THE COMMISSIONER OF INCOME-TAX, BOMBAY CITY I, BOMBAY v. 
JAGANNATH KISONLAL.* 


Indian Income-tax Act (XI of 1922), Sec. 10(2) (xv)—Assessee borrowing money from bank 
along with another person on joint and several liability—Assessee in so borrowing 
following commercial practice in his business—Half of borrowed amount taken by 
assessee for his business and the other half taken by other person—Assesgee, on 
other person adjudicated insolvent, paying whole amount borrowed to bank—Assessee 
receiving from Official Assignee part of amount borrowed by other person—Whether 
balance of amount borrowed by such person could be claimed by assessee as per- 
missible deduction or as business loss. 

The assesseg who was a commission agent, along with one K, borrowed a sum of 
rupees one lac from a bank on joint and several liability. Fifty thousand rupees 
out of this sum were taken by the assessee for his business and rupees fifty thousand 
were taken by K. K failed to meet his obligation and was adjudicated insolvent. 
The asséssee had to pay to the bank the whole amount of rupees one lac under the 
joint and several liability. In the insolvency of K the assessee received a sum of 
Rs. 18,805 and for the relevant assessment year the assessee claimed by way of deduc- 
tion the balance of Rs. 31,740 after taking into consideration certain interest and insol- 
vency expenses. It was found by the Appellate Tribunal that ‘the assessee had followed 
a commercial practice, in the business which he did, by borrowing for the purposes of 
his business money from the bank on joint and several liability, that the bank would 
not advance fifty thousand rupees to the assessee and K on their individual secu- 
rity and that the assessee could have borrowed fifty thousand rupees from a money- 
lender on his own security but at a higher rate of interest than what he had paid 
to the bank. On the questions whether the sum of Rs. 31,740 was a permissible 
deduction under s. 10(2)(xv) of the Indian Income-tax Act, 1922, or it was a business 
loss which was allowable as a deduction in computing the profits of the assessee’s 
business:— 

Held, that the sum of Rs. 31,740 was an amount expended wholly and exclusively 
for the purpose of the assessee’s business and was, therefore, a permissible deduction 
under s. 10(2)(xv) of the Act, and 

that as the loss which the assessee was claiming was a loss caused in the course 
of his business and was incidental to his business, it was a trading loss which could 
be allowed as a deduction in computing the profits of the assessee’s business. 

Commr. of Inc-tax v. S. R. Subramanya Pillai,’ Commr. of Inc.-tax v. Madan Gopal 
Bagla’ and Montreal Coke etc., Co. v. Minister of National Revenue,’ distinguished. 

Commr. of Inc.-tax v. S. A. S. Ramaswamy Chettiar‘ Morgan (Inspector of Taxes) 
v. Tate & Lyle Ltd.', British Insulated and Helsby Cable v. Atherton,’ Smith’s Potato 
Estates Ltd. v. Bolland’ and Lord’s Dairy Farm Ltd. v. Commr. I. T.’ referred to. 


JAGANNATH KiIsonuaL (assessee), who was a commission agent, and one 
Kighorilal borrowed a sum of Rs. 1,00,000 from the Bank of India on joint and 
several liability. Rs. 50,000 out of this sum was taken by the assessee for his 
business and Rs. 50,000 were taken by Kishorilal. Kishorilal failed to meet his 
liability and he was adjudged insolvent. The assessee paid back to the Bank the 
sum of Rs. 1,00,000. The assessee received from the Official Assignee Rs. 18,805 
and after taking into consideration certain interest and insolvency expenses, he 
claimed Rs. 31,740 as a deduction for the assessment year 1951-52. The claim 
was disallowed by the Income-tax Officer and the Appellate Assistant Commis- 
sioner. 

On appeal the Appellate Tribunal found that it was a commercial practice in 
the business which the assessee did to borrow money from banks on joint and 


Decided, March 8, 1956. Income-tax Re- 5 (10b4) 26 I.T.R. 195. 


ference No. 55 of 1965. 6 [1926] A.C. 208, 
1 (1949) 18 L.T.R. 85. 7 (1948) 17 I.T.R. (Supplement) 1. 
2 (1951) 21 I.T.R. 142. 8 (1955) 57 Bom. L.R. 443, s. c. 27 LT.R. 
3 (1944) 13 I.T.R. (Supplement) p. 1. 700. 706. è 


4 (1946) 14 I.T.R. 286. 
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several liability, that the Bank would not advance Rs, 50,000 to the assessee and 
to Kishorilal on their individual security and that the assessee could have borrow- 
ed Rs. 50,000 from a money-lender on his own security at a rate of interest higher 
than what he paid to the Bank. The Tribunal held that the claim was admissible 
under s. 10(2) (av) of the Indian Income-tax Act, 1922, and that the claim was 
admissible as a business loss which had to be deducted before the assessee’s pro- 
fitsefrom business could be determined. In allowing the appeal the Tribunal, in 
its order, observed as follows :— 

“It appears to us that the claim under s. 10(2)(xv) of the Act is sustainable. The 
borrowing on joint and several liability from the banks is not remotely connected with 
the assessee’s business of commission agency. We are unable to say that the expenditure 
incurred by the assessee was not incurred wholly and exclusively for the purpose of his 
business. The only question is whether the expenditure was of a capital nature. No 
enduring benefit was derived by the assessee by this joint borrowal with Kishorilal. It 
cannot, therefore, be capital expenditure. We are, therefore, of opinion that the amount 
of money paid by the assessee minus the amount received by him from the Offigial Assignee 
was expenditure incurred wholly and exclusively by the assessee for the purpose of his 
business. In determining whether expenditure was incurred wholly and exclusively for the 
purpose of the assessee’s business, we must look to the commercial practice.” 

The following questions of law were referred to the High Court :— 
“(1) Whether the assessee’s claim is sustainable under Section 10(2)(xv) of the Act? 
(2) Whether the assessee’s claim that the loss was a business loss and, therefore, al- 
lowable as a deduction in computing the profits of the assessee’s business is sustainable under 
law?” 
The reference was heard. 


M. P. Amin, Advocate General, for the applicant. 
N. A. Palkhivala, for the respondent, 


Amin. The assessee along with one Kishorilal borrowed a sum of Rs. 1,00,000 
from a Bank on joint and several liability. The assessee required only Rs. 50,000 
for his own business and Rs. 50,000 were taken by Kishorilal. Kishorilal failed to 
repay the entire amount and the assessce had to pay the balance. The question 
is whether the assessee can claim the amount which he had to pay as a deduction 
under s. 10(2) (xv) of the Indian Income-tax Act, 1922, There is no clear find- 
ing by the Tribunal that there was any custom or usage in the business carried 
on by the assessee that money was borrowed on joint and several liability. Before 
any amount can be allowed as a deduction under s. 10(2) (æv) of the Act it must 
be clearly established that it was wholly expended for the assessee’s business. In 
the present case there is no finding and there is nothing to show that in order to 
get a loan of Rs. 50,000 for his own business it was necessary for the assessee to 
borrow the sum of Rs. 1,00,000 on joint and several responsibility. It was not 
impossible for the assessee to have got this money without incurring the liability 
to pay for the default of Kisonlal. The only decision in favour of the assessee 
is Commr. of Inc.-Taz v. 8. A. S. Ramaswamy Chettiar.1 That case can be 
clearly distinguished because the assessee in that case carried on the business of 
money-lending and the Madras High Court proceeded in that case on the foot- 
ing that it was a custom among Nattukottai Chettiars to stand surety for one 
another when they borrowed money for the purposes of their business. Moreover 
the Madras High Court in a later case has considered this decision and con- 
fined it to the facts of that case. See Commr. of Inc.-Tax v. S. R. Subramanya 
Pillar. This case is similar to the present case as the business of the assessee 
was that of book-selling and not of money-lending. It was held that the loss 
could not be allowed as a deduction under s. 10(2) (æv) as it did not arise in the 
business of book-selling. The Caleutta High Court has also taken a similar view 
in Commr. of Inc.-Tax v. Madan Gopal Bagla.* In this case the loss incurred by 
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the assessee who was a timber merchant as a result of borrowing money on joint 
and several liability was disallowed. Also see M. Subbiah Nadar v. Comr. L.T.' 
in which it was held that the principle of the decision in Commr. Inc.-Tax v. 
8. A. S. Ramaswamy Chettiar should not be extended. Moreover if the assessee 
had invested his own capital in his business and lost it, he could not have claimed 
it ag a deduction, and there is no reason why a person who borrows money for the 
purposes of his business should be placed in a better position than a person Who 
invests his own money in his business. At best it would be a capital loss and not 
a revenue loss. The proximate cause of the loss in the present case is that the 
assessee stood surety for Kishorilal who failed to discharge his liability. That the 
assesses needed money for his own business was only the remote cause or the 
motive as far as the loss was concerned and hence irrelevant. Section 10(2) (xv) 
is confined to arttounts spent wholly and exclusively for the business and hence 
does not cover the loss in the present case. Nor was it a trading loss as It was 
not directly connected with the assessee’s business. In Montreal Coke ete., Co. v. 
Minister of National Revenue,? it was held by the Privy Council that the amount 
expended by the assessee in carrying out certain financial operations whereby 
_ the assessee redeemed certain bonds before maturity and reborrowed the amount 
at a lower rate of interest was not a permissible deduction. Lord Macmillan 
based his judgment on the fact that it was not the business of the assessee 
to indulge in financial operations. Now in the present case the business of the 
assegsee is that of commission agents and the loss incurred by the assessee by 
reason of the financial operation indulged in by the assessee with Kishorilal can- 
not be allowed as a deduction under s. 10(2) (xv). 


Palkhwala. Under the provisions of the Act which the Privy Council was 
considering in that case the only amounts which could be allowed as deductions 
were those expended for earning the income. Under s. 10(2) (xv) of the Indian 
Ineome-tax Act all amounts expended wholly and exclusively for the purpose of 
the business are allowed as deductions. Words similar to those in s. 10(4) (zv) 
were considered by the House of Lords in Morgan (Inspector of Taxes) v. Tate 
& Lyle Ltd. 


Amin, in reply. Sees. 10(2) (xv). The day to day business of the assessee is 
that of commission ageney and only expenses which are directly connected with 
that business can be allowed as deductions. See Lord’s Dairy Farm, Lid. v. 
Commr. I.T.,4 where this High Court has taken the view that only those losses 
which are incidental to the business of the assessee can be allowed as deductions 
under s. 10(2)(2v). In the absence of any finding that the business of 
the assessee could not have been carried on without borrowing, the loss in the pre- 
sent case cannot be allowed as a deduction, In any event the loss incurred by 
the assessee was a capital loss and not a revenue loss. In Smuth’s Potato Estates 
Ltd. v. Bolland,® the House of Lords construed the expression ‘‘for the purpose 
of the trade or business’? as meaning ‘‘for the purpose of earning income”’, 


M.H.E. 


CHacua C.J. The question that arises on this reference is whether a certain 
amount is an allowable deduction under s. 10(2)(2zv) of the Indian Income-tax 
Act or in any event it is a business loss which can be deducted for the purpose of 
ascertaining the true profits of the assessee. 


The assessee is a commission agent and he along with one Kishorilal borrowed a 
sum of Rs. 1,00,000 from a bank on joint and several liability. Rs. 50,000 out of 
this sum were taken by the assessee for his business and Rs. 50,000 were taken 
by Kishorilal. Kishorilal failed to meet his obligation and was adjudicated insol- 
vent. Therefore under the joint and several liability the assessee had to pay to 
the bank the whole amount of Rs. 1,00,000. In the insolvency of Kishorilal the 


1 (1952) 23 I.T.R. 58, 72. 4 (1958) 57 Bom. L.R. 443. í 
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assessee received a sum of Rs. 18,805 and he therefore claimed the balance of 
Rs. 31,740 for the assessment year 1951-52, after taking into consideration cer- 
tain interest and insolvency expenses and the Tribunal held that this was a per- 
missible deduction under s. 10(2) (zv) or in any event it was a business loss 
which was allowable as a deduction in computing the profits of the assessee’s 
business. 

Certain specific findings which are given by the Tribunal must be looked at 
in order to arrive at a proper conclusion in this reference. The sum of Rs. 50,000 
was borrowed by the assessee for the purpose of his busimess and he used to bor- 
row moneys on joint and several liability from the banks. The Tribunal finds 
that it is a commercial practice in the business which the assessee does to borrow 
money from banks on joint and several liability. The Tribunal has also found 
that the bank would not advance Rs. 50,000 to the assessee and to Kishorilal on 
their individual security, but they would only be prepared to advance Rs. 1,00,000 
on joint and several liability of the assessee and Kishorulal. The Tribunal further 
points out that the assessee could have borrowed Rs. 50,000 from a naoney-lender 
on his own security but in that case he would have had to pay a much higher rate 
of interest than what he had to pay to the bank by borrowing Rs. 1,00,000 on joint 
and several liability of himself and Kishorilal. 

On these facts the” question is whether it could be said that this sum of 
Rs. 31,740 was an amount expended wholly and exclusively for the purpose of 
the assessee’s business. The view has been consistently taken by this Court that 
amounts spent by a business man for commercial expediency are permissible 
deductions. The view has also been consistently taken that it is not for the 
Department to tell a business man how he should conduct his business; it must 
be left to the business man himself. All that the Department is concerned with 
is to test every expenditure made by the business man and claimed as a deduc- 
tion under s. 10(2)(zv) and to determine whether the purpose of that expendi- 
ture was the furtherauce of the business, because it is from the profits made by 
that business that the business man pays tax to the Department, and any moneys 
spent in the interest of the business or any moneys spent in the course of the busi- 
ness and which is incidental to the business must be considered as a permissible 
deduction. We have also taken the view that there may be cases which may 
not fall strictly within the ambit of s. 10(2) (zv), even so in order to ascertain 
the true profits of the business from a commercial point of view certain business 
losses must be deducted. The Advocate General has put forward the contention 
that it was not absolutely necessary for the assessee to have borrowed this sum of 
Rs. 1,00,000 on the joint and several liability of himself and Kishorilal. He says 
that it is not established that it was absolutely impossible for the assessee to 
have got this money without undertaking the lability of paying for the default 
of his surety. Now, if the assessee required Rs, 50,000 for his business, it was 
for him to decide which was the best way of getting that money, and if he came to 
the conclusion that he should go to a bank rather than to a money-lender and get 
a sum of Rs. 1,00,000 on the joint and several liability of himself and Kishorilal 
and take Rs. 50,000 for his own business, he was the best Judge of the interest 
of his own business. The finding of the Tribunal is clear and explicit that what 
the assessee was doing was not something out of the ordinary, but in borrowing 
this money on joint and several liability he was following a practice which was 
established as a commercial practice. Therefore, the transaction was clearly in 
the course of the business and incidental to the business and it is this transaction 
which was necessary for the business which resulted in ® loss to the assessee, he 
having to pay the liability of the surety. 

Various decisions have been referred to by the Advocate General for the pro- 
position that an expenditure of the nature we have before us has not been per- 
mitted by the other High Courts as a deduction which properly falls within the 
ambit of s. 10(2) (zw). In the first place, reference is made to two decisions of 
the Madras High Court. The first is Commr. of Inc.-Taz v. 8. A. 8S. Ramaswamy 
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Chettiar.1 That was a case where the assessee was carrying on a money-lending 
business and he guaranteed a loan granted by a bank in Rangoon to a Chettiar 
firm. As the loan was not repaid by the borrower, the assessee was called upon 
to make good a certain amount under his agreement of guarantee, and the agsessee 
sought to deduct this sum as a business loss when estimating his profits, and the 
Madras High Court upheld the contention of the assessee and emphasised the 
fact that as it was the custom among the Nattukottai Chettiars to stand sutety 
for one another when they borrowed from banks for the purpose of lending out at 
higher rates of interest, the loss that the assessee claimed must be regarded as a 
loss incurred by the assessee in carrying on his money-lending business. That 
case was considered by the Madras High Court in a later decision in Commr. of 
Inc.-taz v. 8. R. Subramanya Pillat.2 In that case there was a joint borrowing 
by the assessee, Who was a bookseller, with another person and the joint bdrrow- 
ing was necessitated by the business needs of both the borrowers and by the in- 
sistence of money-lenders who required the joint security of the two persons. The 
other persan failed in his business and the assessee had to repay the creditors tho 
whole of the joint borrowing and he also spent a certain amount in an unsuccess- 
ful attempt to recover the amount due from the other person, and the assessee 
claimed to deduct both the amount of the legal expenses and the amount paid by 
him to the creditors, and the Madras High Court held that this amount could 
not be deducted under s. 10(2) (xv) or as a business loss. At p. 94 the learned 
Judges give the reason for disallowing this expenditure. The reason is that the 
loss claimed by the assessee in this case did not arise in the course of or as a result 
of his business as a bookseller. They further say that the business of bookselling 
did not require the assessee to guarantee the debts of third persons like the per- 
son whose debts the assessee had guaranteed. Therefore the facts on which that 
decision proceeded are very different from the facts before us, because, as point- 
ed out, in the case before us the Tribunal has found that there is a commercial 
practice in this business to borrow money from banks on joint and several liabi- 
lity; and again at p. 95 this point is emphasised by the learned Judges when 
they say: 

“ ..Here there was no evidence of any usage or custom in the book selling trade 
to raise money by the execution of joint promissory notes with other people and the 
instances of such a joint borrowing by the assessee in the present case cannot be relied 
on as evidence of any such commercial practice.” 

This clearly goes to show that if a commercial practice had been established in 
that case, the decision would have been different. 


The third decision relied upon. by the Advocate General is a decision 
of the Calcutta High Court reported in Commr. of Inc.-taz v. Madan 
Gopal Bagla. In that case the assessee, who was a timber merchant, 
obtained a loan of Rs. 1,00,000 from the Bank of India, Bombay, on the joint 
security of himself and another man called Mamraj. On the same day Mamraj 
obtained a loan of Rs. 1,00,000 from the Imperial Bank of India, Bombay, on the 
joint security of himself and the assessee. The assessee paid off his debt to the 
Bank of India in due time, but Mamraj failed to pay his. The Imperial Bank 
realised from the assessee the debt which he owed jointly with Mamraj. Later 
on Mamraj became an insolvent and the assessee claimed the amount which he 
had to pay less the dividends received from the estate of Mamraj as a permissible 
deduction, and the Calcutta High Court rejected the contention of the assessee. 
The Advocate General has rightly pointed out that in this case the Tribunal 
which decided in favoumof the assessee did find that it was the usual custom in 
Bombay to secure loans on joint security and it was on this ground that the Tri- 
bunal came to the conclusion that if such a custom existed it would be sufficient 
to make the loss which the assessee had suffered as an allowable deduction in the 
computation of his profits. When we look at that judgment, the learned Judges 
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emphasise certain aspects of the matter which distinguish that case from the 
case before us. At p. 146 in the judgment the learned Judges say: 

“...1t seems to have been overlooked that no part of the loan which had been 
taken from the Imperial Bank on the joint security of the assessee and Mamraj Rambhagat 
was applied to the assessee’s own business. What had been applied to the assessee’s 
business was the other sum of Rupees one lakh which had been borrowed from the Bank 
of India.” 

Therefore, obviously, the view of the Caleutta High Court is that inasmuch as 
the loan of Rs. 1,00,000 which has been used for the business of the assessee had 
been paid, the loss incurred by the agsessee with regard to the otber loan with 
which the assessee’s business had nothing whatever to do could not be considered 
to be a business loss or a loss falling under s. 10(2)(zv). In the case before us 
it hasbeen found that Rs. 1,00,000 had to be borrowed jointly ahd severally and 
that was the only way that the assessee’s business could have got Rs. 50,000 that 
it required, It is not possible in the case before us to distinguish the two loans 
as separate transactions and attribute the loss with regard to one tramsaction to 
cne business and the loss with regard to the other transaction to the other business. 

Then reliance is placed on a decision of the Privy Council in Montreal Coke 
etc., Co. v. Minister of National Revenue,’ where the assessee company for the 
purpose of financing its business redeemed their existing bonds before maturity 
and re-borrowed the amount at lower rates on less onerous conditions as to pay- 
ment, and in carrying out these financial operations they had to expend a certain 
amount, and the question was whether this was a permissible deduction. The 
Privy Council held that it was not a permissible deduction. Strong reliance is 
placed on certain passages in the judgment of Lord Macmillan. Lord Macmillan 
emphasised the fact that it was not the business of the assessees to engage in finan- 
cial operations and it is to their proper business that the assessees had to look 
for their earnings, and the learned Law Lord points out (p. 5): 

“,..Of course, like other business people, they must have capital to enable them 
to conduct their enterprises, but their financial arrangements are quite distinct from the 
activities by which they earn their income.” 

The Advocate General says that here too the assessee was indulging in a financial 
operation for the purpose of his business, but his real business was commission 
agency business, and therefore the moneys expended for this financial transac- 
tion should not be allowed as a permissible deduction under s. 10(2) (xv) or as a 
business loss. Now, the Privy Council in that case was considering the Income- 
tax Act as applicable to Canada at the relevant time and what was sought to be 
deducted was a deduction in respect of disbursements or expenses wholly and 
necessarily laid out and expended for the purpose of earning the income. Where- 
as under our law the expenditure has to be for the purpose of the business, the 
provision that the Privy Council was considering was a very different provision 
where the expenditure had to be for the purpose of earning the income. The 
difference between an expenditure for earning the income of the business and 
an expenditure for the business itself is obvious and apparent. An expenditure 
may not help an assessee to earn the income or to increase the income, and yet 
from the point of view of commercial expediency it may be necessary -for the 
business; for instance, it may be necessary to preserve the assets of the 
business or to increase the reputation of the business. It may not bring in results 
in the sense of increased income and yet a commercial man may think that those 
expenses are necessary from a commmercial point of view for the purpose of the 
business. P 

The distinction between these two provisions was considered by the House of 
Lords in Morgan (Inspecter of Taxes) v. Tate & Lyle Lid.2 There the House 
of Lords was considering expenditure incurred by a sugar refining company in 
a propaganda campaign to oppose the threatened nationalization of the industry, 
and the House of Lords by a majority held that the expenditure being to pre- 
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serve the assets of the company from seizure and so to enable it to carry on and 
earn profits, the expenditure was a permissible expenditure. 

Lord Morton in his judgment refers to the decision of Ward & Co. v. Commits- 
stoner of Taxes,! where on very similar facts the Privy Council had held that 
the expenditure was not a permissible expenditure, and Lord Morton points out 
at p. 203 that this case was of no assistance to the Crown having regard to the 
difference in language which was pointed out by the Privy Council. Whereas 
under the Canadian Law or the New Zealand Law which the Privy Council was 
considering the expenditure must have been incurred for the direct purpose of 
producing profits, under the English Law and where the provision is similar to 
our law, as Lord Cave pointed out in British Insulated and Helsby Cables v. 
Atherton, a sum of money expended, not of necessity and with a view to a 
direct and immédiate benefit to the trade, but voluntarily and on the grounds of 
commercial expediency, and in order indirectly to facilitate the carrying on of 
the business, may yet be expended wholly and exclusively for the purposes of the 
trade. Therefore, the decisions of the Privy Council, which are based upon a 
different provision of the law, cannot be of much assistance to us in construing 
the language of our own section. 

In answer to this the Advocate General relied on an earlier decision of the 
House of Lords reported in Smith’s Potato Estates Lid. œw Bolland,’ where legal 
and accountancy expenses incurred by a taxpayer with a view to reducing the 
assessment made upon him were not held to be admissible deductions, and what 
is relied upon is a passage in the judgment of Lord Simonds (p. 12): 

“But it is, I think, important to emphasise that the words ‘for the purposes of the 
trade’ in their context, i.e., where a computation of ‘profits’ for the ascertainment of tax- 
able income is being made, must mean ‘for the purpose of enabling a person to carry 
on and earn profits in the trade.’ These familiar words I cite from Lord Davey’s speech 
in Strong & Co. Limited v. Woodifield.t They have been cited and applied over and 
over again, and, if they are kept firmly in mind, they dispose in limine the argument...” 
The Advocate General says that even the provision ‘‘for the purpose of the trade 
or business’’ has been construed in the same way as ‘‘for the purpose of earning 
income’’, That, in our opinion, is not correct because Lord Simonds while refer- 
ring to Lord Davey’s remarks does not emphasise the fact that expenditure must 
be for earning profits in the trade, but the expenditure must be for the purpose 
of carrying on and earning profits in the trade. Therefore, an expenditure 
which helps the assessee in carrying on the business or makes it possible for him 
to carry on the business would fall within the ambit of s. 10(2)(2v) and certain- 
ly be a business loss which would be a permissible deduction. 

Finally, the Advocate General drew our attention to the test we ourselves had 
laid down in this connection in Lord’s Dairy Farm, Ltd. v. Commr. ITSE In 
considering the particular loss with which we were dealing there we suggested 
that the test that should be applied must be whether the loss was caused in the 
course of the business of the assessee and the loss was incidental to that business, 
_and we said that if those two tests were satisfied, the loss must be looked upon as 
a trading loss. If we were to apply the same test here, it is clear on the findings 
of the Tribunal that the loss which the assessee is claiming is a loss caused in the 
course of his business and it is incidental to his business. Therefore, in our opi- 
nion, even though it may be said that the case does not fall under s. 10(2) (xv), 
it would certainly be a trading loss. 

One further argument that was advanced by the Advocate General which need 
not detain us very long is that in any view of the case the expenditure incurred 
by the assessee was a capital expenditure and not a revenue expenditure. Tt is 
difficult to understand this contention. It is said that a man who borrows capi- 
tal should not be put in a better position than a man who invests his own capital 
and it is said that if the man who invested his capital lost part of the capital, he 
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could not claim that loss as a business expenditure, similarly a man who borrows 
capital and loses part of that capita] should not be permitted to claim the loss as 
a business loss. We are in entire agreement with that proposition, but the ques- 
tion is whether in this case the assessee has lost any part of his borrowed capital. 
He wanted to borrow only Rs. 50,000, that money he obtained, he put it in his 
business, and he has not claimed any loss with regard to that capital. The loss 
that he is claiming is the loss which was caused to him by reason of the fact that 
he coufld only get the sum of Rs. 50,000 by undertaking joint and several liability 
for Rs. 1,00,000, Rs. 50,000 of which went to Kishorilal and with which the assessee 
had nothing whatever to do. Therefore, on the facts of this case it is an entirely 
untenable position to take up that the assessee is claiming the sum as represent- 
ing loss of borrowed capital. i 

We will, therefore, answer both the questions in the affirmative. The Commis- 
sioner to pay the costs. 


Solicitor for the applicant: N. K. Petigara. | 
Solicitors for the respondent: Manilal Kher Ambalal & Co. ° 
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Before Mr. Justice Shah and Mr. Justice Vyas. 


DAGADU DHONDU PATIL v. TUKADU MOTIRAM PATIL.* 
Bombay Agricultural Debtors Relief Act (Bom. XXVIII of 1947), Sec. 32—Transfer of 
Property Act (IV of 1882), Sec. 55(6)(b)—Indian Limitation Act (IX of 1908), 
Art. 144, s. 28—Land sold by petitioner by oral sale for consideration—Application 
by petitioner, after expiry of twelve years from date of sale, for adjustment of debts 
and possession of land—Whether petitioner entitled to order under s. 32(2)(v) of 
B.A.D.R. Act. 


The petitioner on June 6, 1933, sold certain land by an oral sale to the opponent 
for a consideration. On September 27, 1934, a vardi or intimation to effect mutation 
entry was given to the village officer and an entry in the name of the opponent was 
made in the record of rights. On October 6, 1945, the petitioner applied under the 
Bombay Agricultural Debtors Relief Act, 1939, alleging that the sale by him of his 
land to the opponent was in the nature of a mortgage and that the debt due thereon 
was satisfied and prayed for an order of return of the land. On the opponent’s con- 
tention that the application having been filed more than twelve years after the 
date of the sale, he had become owner of the land by adverse possession, the peti- 
tioner contended that as the opponent had a charge on the land for the price paid 
by him, the debt due under the charge was liable to be adjusted under the Bombay 
Agricultural Debtors Relief Act and the Court was entitled to pass an order for 
delivery of possession of the land to the petitioner even after his title was extin- 
guished by adverse possession:— l 

Held, that the title of the petitioner to the land was extinguished as he had failed 
to take any proceeding within twelve years from the date of delivery of possession 
of the land, 

that the petitioner could not, by having recourse to the provisions of the Bombay 
Agricultural Debtors Relief Act, claim possession of the land on the plea that there 
was a subsisting charge on the land which the opponent could have enforced, as 
by the extinction of the title of the petitioner the opponent had become the owner 
of the land and his charge had merged in his title, and® 

that, therefore, the petitioner was not entitled to an order under s. 32(2)(v) of 
the Bombay Agricultural Debtors Relief Act. . 


* Decided, March 19, 1956. Civil Revision Appeal No. 13 of 1984, sal | the decree 
Application No. 1073 of 1955, from the deci- assed by V.N. Deshpande, Civil Judge, 
soe of P.H. Parikh, Extra Assistant Judge, unior Division, Chalisgaon, in B.A.D.R. 
East Khandesh, at Jalgaon, in B.A.D.R. Case No. 3787 of 1947. 
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Jibhaoo Harising v. Ajabsing,' distinguished. 
Lalchand v. Lakshman, Sambhubhai Karsandas v. Shivialdas Sadhashivdas Desai,’ 
Dawal Piranshah v. Dharma Rajaram‘ and Sambhu Bin Hanmanta v. Nama Bin 
Narayan, referred to. 


OnE Dagadu (petitioner) on June 9, 1983, by an oral sale, sold a survey num- 
ber situate in the Pachora taluka, to Sampat for a consideration of Rs. 550. The 
oral sale was entered by vardi in the village records on September 27, 1934. ° On 
October 6, 1945, the petitioner applied under the Bombay Agricultural Debtors 
Relief Act, 1939, alleging that the oral sale was really a mortgage, that his debt 
had been satisfied and, therefore, the land should be returned to him. Sampat 
died during the pendency of the application and Tukadu and others (opponents), 
who were his heirs, were brought on the record. The opponents contended that 
the sale of June’, 1933, was an out and out sale and not a mortgage, that it was 
not a self redeeming mortgage for a period of seven years, that the petitioner was 
not a debtor under the Bombay Agricultural Debtors Relief Act and that as the 
application was filed more than twelve years after the date of the sale, Sampat 
had become owner of the land by adverse possession. 

The trial Judge held that nothing was due by the petitioner to the opponents 
and he directed the opponents to deliver possession of the land to the petitioner 
and ordered enquiry under O. XX, r. 12(1), of the Civil*Procedure Code, 1908, 
for mesne profits after the date of the application. On appeal the District J udge 
set aside the order of the trial Court and dismissed the petitioner’s original ap- 
plication, observing, in his judgment, as follows :— 

“Thus, it will be clear that the ‘possession of Sampat Supadu became adverse 
to Dhondu from June 9, 1933, the date on which he entered possession under an oral 
sale. The view taken by the learned Civil Judge that possession of Sampat Supadu 
became adverse from August 27, 1934, when Sampat Supadu applied for mutation of 
the land in his name in the R.R. is not correct. It appears from exh. 50 that Sampat 
Supadu had applied on September 27, 1934, and the mutation entry No. 241 was effected 
on January 9, 1935. I think, this application and the mutation entry have no bearing 
on the question of adverse possession. As the title over the land became absolute in 
Sampat Supadu and his heirs on June 9, 1945, it cannot be assailed on any ground by 
the heirs of Dhondu after that. The question of adverse possession was not discussed 
in the ruling of Jibhaoo Harising v. Ajabsing, 54 Bom. L.R. 971, as the oral sales in that 
case were of 1938 and 1940 i.e. within 12 years from the date of the filing of the appli- 
cation. The learned pleader for the respondents contended on the basis of 54 Bom.L.R. 
971 that Rs. 550 paid by Sampat Supadu to Dhondu became a charge under s. 55(6)(b) 
of the T.P. Act and, therefore, no question of adverse possession arose in the present 
case. It is true that it is laid down in that ruling that the purchaser under an oral 
sale gets a lien under s. 55(6)(b) of the T.P. Act and that as the purchase price is a 
charge over that land, it can be adjusted by the B.A.D.R. Court under s. 4 of the BADR. 
Act as a debt. It may be noticed that the lien which is created by operation of law 
is for the benefit of the purchaser holding the land on the basis of a defective title. 
But if that defective title becomes perfect by reason of adverse possession, there is 
no question of lien or charge over that land in his favour, as he gets a superior right. 
As the applicants became absolute owners of the disputed land by reason of adverse 
possession, there was no debt existing or subsisting after June 9, 1945, which could 
be adjusted by the B.A.D.R. Court in an application filed by the respondents on Octo- 
ber 6, 1945. On that date, the respondents were not indebted to the applicants and, 
therefore, the respondents could not be said to be debtors under s. 2(5)(a)(i) of the 
B.A.D.R. Act.” 


The petitioner applied in revision to the High Court. 
The application was heard. 


1 (1952) 64 Bom. L.R. 971. 4 (1917) 1.L.R. 41 Bom. 560, s.c. 19 Bom. 
2 Cae I .L.R. 28 Bom. 466, s.c. 6 Bom. L.R. 622. 
L.R. 510. 5 (1911) I.L.R. 35 Bom. 438, s.c. 13 Bem. 


3 (1879) LL.R. 4 Bom. 89. L.R. 867. 
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N. D. Dange, for V. B. Patwardhan, for the applicant. 
VY. 5. Desai, for opponents Nos. 1 and 2. 


SHAH J. The petitioner Dagadu Dhondu Patil filed Miscellaneous Applica- 
tion No. 2775 of 1945 under the Bombay Agricultural Debtors Relief Act, 1939, 
in the Court of the Civil Judge, Junior Division, Chalisgaon, alleging that an 
oral sale by him of 8. No. 5/5A of the village of Sarwe Budruk, Taluka Pachora, 
to one Sampat Supdu for a consideration of Rs. 550 by a vardi given to the vil- 
lage officers, was in the nature of a mortgage and that the debt due thereunder 
had been satisfied and praying for an order for return of the land. Sampat 
Supdu died during the pendency of the application and his heirs were brought 
on the record. The heirs of Sampat Supdu, whom I will hereafter refer to as 
the opponents, contended that the land was sold on June 9, 1933, by an oral sale 
1o Sampat Supdu by the petitioner Dagadu Dhondu and that the transaction was 
not in the nature of a self redeeming mortgage as alleged by the petitioner. They 
also denied that there was an agreement to return the land after Seven years. 
They submitted that the petitioner Dagadu Dhondu was not a debtor within the 
meaning of the Bombay Agricultural Debtors Relief Act and that in any event 
the application having been filed more than 12 years after the date of the sale, 
Sampat Supdu had begome owner of the land by adverse possession. 


The learned trial Judge held that Dagadu Dhondu was a debtor and that his 
debts did not exceed Rs. 15,000 and that he was qualified to obtain the benefit of 
the Bombay Agricultural Debtors Relief Act. In the view of the learned J udge, 
it was unnecessary to enter upon an enquiry whether the transfer, dated June 9, 
1933, was in the nature of a mortgage as alleged by Dagadu Dhondu. Following 
the decision of this Court in Jibhaoo Harising v. Ajabsing’ the learned Judge 
held that where immoveable property is alleged to have been sold by an oral 
sale and an application is filed by the vendor for adjustment of debts under the 
Bombay Agricultural Debtors Relief Act, the vendor is entitled to an 
order for return of the property and the consideration received by him will be 
treated as a debt due to the buyer and liable to be adjusted under the Act. The 
learned Judge was of the view that the land was orally sold on September 27, 
1934, when a vardi (intimation to effect mutation entry) was given to the village 
officer and an entry was made in the record of rights, and as the application for 
adjustment of debts was filed on October 6, 1945, the buyer was not in possession 
adversely for a period exceeding 12 years and had not acquired title to the land. 
He observed: 


“that being so, there has been no transfer of interest in the property in dispute 
in favour of creditor and the creditor gets a charge for the purchase-money paid by 
him which becomes a debt that can be adjusted in the present case in view of the 
ruling in Jibhaoo Harising v. Ajabsing Fakira.” 


The learned Judge made an award declaring that nothing was due to the buyer 
under the statutory charge for price paid under the oral sale, and he directed the 
opponents to deliver possession of the land in dispute and also directed an enquiry 
about future mesne profits. 


Against the award made by the trial Judge an appeal was preferred to the 
District Court of East Khandesh at Jalgaon. In appeal the learned Assistant 
Judge held that the petitioner Dagadu Dhondu had orally sold S. No. 5/5A to 
Sampat Supdu on June 9, 1933, for Rs. 550 and had delivered possession, and 
Sampat Supdu had become owner of the land by virtue ef his adverse possession 
for a period exceeding 12 years prior to the date of the application. The learned 
Judge also held that the petitioner Dagadu Dhondu was not a debtor within the 
meaning of the Bombay Agricultural Debtors Relief Act. On the view taken by 
him, the learned appellate Judge reversed the order passed by the trial Court 
and dismissed the application with costs throughout. The petitioner Dagadu 


1 (1952) 54 Bom. L.R, 971. 


1956. ] DAGADU DHONDU Y. TUKADU MOTIRAM—<Si.ah J. "37 


Dhondu has applied to this Court and has invoked the revisional jurisdiction of 
this Court under s. 115 of the Code of Civil Procedure. 

Mr. Dange, on behalf of the petitioner, contended that the appellate Judge was 
in error in holding that there had been an oral sale of S. No. 5/5A on June 9, 
1933. In any event, Mr. Dange contended as an entry was made in the village 
records upon intimation of the oral sale on September 27, 1934, the period 
of limitation commenced to run from that date, and as the application for ìad- 
justment of debts due by the petitioner was filed within twelve years from 
September 27, 1934, the title of the debtor was not extinguished by the buyer’s 
adverse possession. We are unable to accept these contentions. The learned appel- 
late Judge has found that the buyer was in possession of the land for a period 
exceeding 12 years and in fact the oral sale was effected on June 9, 1933, In 
the view of the learned appellate Judge, the circumstance that a mutation entry 
was posted in the record of rights on September 27, 1934, had no bearing on tue 
question of adverse possession by the buyer. With that view we concur. 

Mr. Dange then contended that a sale of immoveable property for a considera- 
tion exceeding Rs. 100 must be effected by a registered instrument, and 
there being no registered instrument, the title of the petitioner Dagadu 
Dhondu to the land in dispute was not lost even though he parted with possession 
and gave a vardi to the village officers requesting them to enter the land in the 
name of the buyer. Mr. Dange submitted that the title to the Jand continued to 
remain vested in the petitioner, and when the Bombay Agricultural Debtors Relief 
Act was applied to the area in which the land is situate, the petitioner became 
entitled to get back the land on repayment of the consideration paid by the 
buyer which remained charged upon the land. In support of that contention 
Mr. Dange relied upon the judgment in Jtbhaoo Harising v. Ajabsing. 

In Jibhaoo Harising’s case it was held by this Court that 

“The word ‘transfer’ in s. 24 of the Bombay Agricultural Debtors Relief Act, 1947, 
means a transfer which is ex facie a valid one, though the debtor may ask it to be 
declared as being in the nature of a mortgage.” 


In this case there is no transfer within the meaning of s. 24 of the Bombay Agri- 
cultural Debtors Relief Act. The transaction whereby the land was mutated in 
the name of the buyer was am oral agreement followed by a vardi to the village 
officers, and in Jibhaco Hartsing’s case it was held by this Court that such a vardi 
given to the village officers cannot be regarded as a transfer within the cele re 
of s. 24 of the Bombay Agricultural Debtors Relief Act, 1947, which has replac- 
ed the Bombay Agricultural Debtors Relief Act of 1939. But in that case the 
Court observed that: 


“Section 55(6)(b) of the Transfer of Property Act creates a charge in favour of the 
buyer for the purchase price paid by him, unless he forfeits it by improperly declining 
to accept delivery of the property. The charge under the section exists even in cases 
where the buyer may be in possession of the property intended to be sold.” 


On the view that the price paid by a person in whose name the land is en- 
tered under an oral vardi is regarded only as charged upon the property and 
that the title of the original owner is not affected by the oral sale or vardi the 
Court in that case held that the transaction could properly fall within the 
purview of the Bombay Agricultural Debtors Relief Act and that the Debt 
Adjustment Court had jurisdiction over the matter. However in Jibhaoo’s 
ease vardis were given to the village officers in 1938 and 1940 and the debt 
adjustment application yas filed in 1947. It is evident that 12 years had not 
elapsed since the date on which the vardis were given for entering the name 
of the buyer in the record of rights as owner of the property. The title of 
the debtor to the land was not extinguished by adverse possession. In this 
ease Sampat Supdu in whose name the land was entered in the record of rights 
consequent upon the vardi has remained in possession claiming ‘to be owner 
of the property for a period exceeding twelve years after the oral sale. Mt. 
Dange urged that a buyer under an oral sale is liable to be redeemed at the 
E L.R.—47 
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instance of the vendor as a charge-holder at any time within sixty years from 
the date of the oral sale and he may be directed by the Court in exercise of 
the jurisdiction under the Bombay Agricultural Debtors Relief Act to deliver 
possession of the property to the vendor, and the buyer has only a right to 
receive such amount as may be due for price paid by him with interest there- 
on after the same is adjusted under the Bombay Agricultural Debtors Relief 
Act. „In any event, it was urged, the buyer having a charge on the property 
which is enforceable at any time within 12 years from the date of the oral 
sale his possession does not immediately become adverse and the title of the 
owner may, if at all, be extinguished after 24 years from the date of the oral 
sale. In support of that contention, Sambhu Bin Hanmanta v. Nama Bin 
Narayan' was relied upon. 

Section 55 of the Transfer of Property Act defines the riglts and liabilities 
of the buyer and the seller and by sub-s. (6) of that section it is provided that 
before the sale is completed: 

“The buyer is entitled,—.. 

(b) unless he has anoa declined to accept delivery of the ee to a 

charge on the property, as against the seller and all persons claiming under him, to 
the extent of the seller’s interest in the property, for the amount of any purchase-money 
properly paid by the buyer in anticipation of the delivery and for interest on such 
amount; and, when he properly declines, to accept the delivery, also for the earnest 
(if any) and for the costs (if any) awarded to him of a suit to compel specific per- 
formance of the contract or to obtain a decree for its rescission.” 
This right, it is undisputed, is available to the buyer before the sale is com- 
pleted. Again the expression ‘‘to accept delivery’’ in cl. (b) of s. 55(6) does 
not mean ‘‘to accept delivery of possession of the property” but ‘“‘to accept 
completion of the contract of sale by execution of a sale deed where such 
deed is necessary’’. It has, therefore, been held that even if the buyer has 
entered into possession of the property agreed to be sold in anticipation of 
completion of the contract, he is entitled to a charge upon the property. for 
the price paid by him. 

In Lalchand v. Lakshman? the vendor executed a conveyance of immoveable 
property of the value exceeding Rs. 100 which was not registered, and recei- 
ved the price and delivered possession of the property to the vendee. The 
vendor then sued for a decree for possession of the property as owner and 
it vas held by this Court that the suit should be decreed in favour of the 
vendor and that the vendee was only entitled to a charge for the price paid 
by him under s. 55(6)(b) of the Transfer of Property Act. That view was 
affirmed in Jibhaco Harising v. Ajabsing. The fact that the prospective 
buyer has entered into possession of the property does not affect his right 
to claim a charge for the price or part thereof paid by him in anticipation of 
completion of sale. But the charge given to the buyer is primarily for his 
benefit. If after agreeing to sell immoveable property the vendor seeks to 
resile from the contract, the buyer may set up his right to claim satisfaction 
of the price paid by him to the vendor in anticipation of completion of 
the contract out of the property. Even if in pursuance of the contract of 
sale the buyer has been put in possession, the buyer may still claim a charge 
for satisfaction of the price paid by him. Be it noted however that the right 
of the vendor to get possession of the property is not founded in the charge 
which the buyer has for satisfying his claim out of the property agreed to 
be sold. The right of the vendor is founded in his title, and only so long as 
the title subsists he is entitled to get back possession of the property from 
the buyer and not thereafter. 

Section 32 of the Bombay Agricultural Debtors Relief Act, 1947, authorizes 
a Debt Adjustment Court, after determining the amount of debts scaled down 
in the manner prescribed by s. 31, to pass an order for delivery of possession 


Si (1911) LLB 35 Bom. 438, 8,0, 13 2 (1904) L.L.R. 28 Bom. 466, s,c. 6 Bom. 
Bom. L. R. 867, L.R. 810. 
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of any property ‘‘notwithstanding any law or contract to the contrary”. 
That provision authorises the Court in recognition of a right or title vested 
in the debtor to order that possession of property which is held by a creditor 
or any other person claiming under him be delivered to the debtor. On first 
impression it may appear that where property is attempted to be transferred 
under an oral sale—which in law is ineffective—and possession is delivered to 
the buyer and an attempt is made to get back possession of the, pro- 
perty by applying under the Bombay Agricultural Debtors Relief Act, the 
question which falls to be determined relates to title and not to adjustment 
of debts. But it has been held in Jibhavo Hartsing’s case that even though 
in such cases primarily the question relates to title of the debtor and does 
not relate to a debt as the buyer is entitled to claim a charge, which postu- 
lates the existerfee of a debt, the transaction may properly fall within the 
purview of the Debt Adjustment Court. That view has been followed in 
numerous cases which have come before this Court and it is too late now to 
throw any doubt upon the correctness of that view. But the Court can pass 
an order for delivery of possession of property transferred under an oral sale 
to the debtor only if the title of the debtor subsists. If the title of the vendee 
is extinguished by the expiration of the period of limitation for filing e suit for 
possession, the vendor cannot by having recourse to *the provision of the 
Bombay Agricultural Debtors Relief Act, claim possession of the property 
on the plea that there is a subsisting charge which the creditor may if he so 
desires enforce. The right to obtain possession of the property by the debtor 
is only founded upon the title which was attempted to be transferred by an 
oral sale but which was not effectively transferred. If by reason of the expiration 
of the period of limitation prescribed in that behalf the title is regarded as 
extinguished, then, in our judgment, the Court cannot pass an order under 
s. 32(2)(v) of the Bombay Agricultural Debtors Relief Act directing the 
transferee to deliver the property to the debtor. When an owner purports by 
oral sale to transfer property and delivers possession to another person, the 
possession of the transferee must be deemed to be adverse to the owner and a 
suit for recovery of possession must be filed within 12 years from the date on 
which possession is delivered. Jf the right is not so exercised, by the com- 
bined operation of art. 144 and s. 28 of the Limitation Act the title must be 
deemed to be extinguished. If authority is needed in support of that proposi- 
tion, it is to be found in Sambhubhai Karsandas v. Shivlaldas Kadhashivdas 
Desai! and Dawal Piranshah v. Dharma Rajaram.® 

The principle of Jibhaoo Harising’s case must, therefore, be distinguished in 
its application to the facts of the present case. In Jtbhaco Hartsing’s case the 
title of the debtor to the land was not extinguished by the expiration of the period 
prescribed under the Limitation Act and the title not having been extinguished, 
under s. 32(2) (v) of the Bombay Agricultural Debtors Relief Act the debtor 
was held entitled to an order for return of the property and the creditor was 
held entitled to claim the price paid by him to the debtor. In this ease, how- 
ever, the title of the petitioner Dagadu Dhondt is extinguished, as he has failed 
to take any proceeding within 12 years from the date of delivery of possession, 
and he is not entitled, in our judgment, to an order under s. 32(2) (v) of the 
Bombay Agricultural Debtors Relief Act. It is true that when the buyer pays 
the price in anticipation of delivery of property, he acquires for the price paid 
a charge on the property, whether he be in possession or not. But the right 
to obtain satisfaction of the amount paid to the vendor becomes enforceable 
in the event of breach of*the contract by the vendor. If the vendor accepts the 
. right of the buyer to remain in possession of the property, no occasion 
arises for the buyer to claim a charge. It is only where an attempt is made by 
the vendor or any one claiming under him to resile from the agreement that 


occasion for claiming the charge arises. If, no effective attempt can be made 
@ 
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by the vendor after expiration of the period of limitation prescribed for filing a 
suit for possession and the consequent extinction of his title, the question whe- 
ther the charge exists is academic. By the extinction of the title of the vendor 
the buyer becomes the owner of the property and his charge is merged in his 
title. We are, therefore, unable to agree with the contention raised by 
Mr. Dange that because Sampat Supdu had a charge for the price paid by him 
the debt due under the charge was liable to be adjusted under the Bombay 
Agricultural Debtors Relief Act and the Court was entitled to pass an order 
for delivery of possession of property to the debtor even after his title was 
extinguished by adverse possession. The right of the vendor to get possession 
of the property has its source not in the charge but in his title, and if the title 
be extinguished, no order can be passed directing the vendee to deliver posses- 
sion of the property to the vendor under the Bombay Agricultural Debtors 
Relief Act. 


The case in Sambhu Bin Hanmanta v. Nama Bin Narayan has, in our judg- 
ment, no application to the facts of this case. In Sambhu Bin Hanmanta’s 
case certain property was mortgaged with possession by the plaintiff with de- 
fendant No. 1 in 1873, and thereafter defendants Nos. 2 io 4 at the request 
of the plaintiff paid, the mortgage money to defendant No. 1 and for the 
amount paid by defendants Nos. 2 to 4 and an additjonal amount of Rs. 50 
ihe plaintiff sold the property to defendants Nos. 2 to 4. The sale-deed was 
not registered but defenants Nos. 2 to 4 remained in possession of the property 
as owners, In 1907 the plaintiff filed a suit to redeem the mortgage of 1873 aud 
defendants Nos. 2 to 4 set up the plea that the suit was barred by the law of 
limitation, The Court in that case held that redemption having been effected 


“by the defendants for the plaintiff with his knowledge and consent, they became 
entitled to hold the property as lienors and the plamtiff could not recover it from them 
without paying the amount of the mortgage money.” 


It was also held that the suit filed by the plaintiff was liable to be dismissed 
as it was not filed within 24 years from the date of redemption by defendants 
Nos. 2 to 4. In that case the Court was of the view that defendants Nos. 2 to 
4 acquired a ‘lien’ by reason of redemption of the property at the instance 
cf the plaintiff, and so long as the lien subsisted, their possession could not be 
udverse to the plaintiff and it was only after 12 years under art. 134 of the Limi- 
tation Act, within which period the ‘lien’ could have been enforced, that the 
possession of defendants Nos. 2 to 4 became adverse to the plaintiff and a further 
period of 12 years must elapse before the title could be extinguished. It is un- 
necessary to pronounce upon the argument raised by Mr. V. S. Desai that the 
decision in that case is indefensible in principle and is inconsistent with other 
decisions of this Court, and of the Privy Council. It is sufficient to observe that 
ihe dictum that the possession of the lienor becomes adverse after the period for 
enforcing the lien has expired was not strictly necessary for the decision of the 
case. The suit was not filed within 12 years, and was not even filed within 24 
years from the date on which defendants Nos. 2 to 4 purchased the property 
under an unregistered sale-deed and the suit was barred in any view of the case. 
Again the Court in that case was not considering the incidents of a statutory 
charge under s. 55(6)(b) of the Transfer of Property Act. The Transfer of 
Property Act had not been applied to the Bombay Presidency at the 
time when the unregistered sale-deed was executed amd the Court only con- 
sidered the effect of the lien which defendants Nos, 2 to 4 had as persons who 
had redeemed the property at the instance of the plaintiff. In this case, we 
are not called upon to decide whether a subsisting lien on immoveable property 
in possession of the lienor is extinguished on the expiry of twelve years from 
tae date when the lien arises, and that the possession of the lienor becomes ad- 


verse only after the right to enforce the lien by suit is extinguished and not 
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before. Sambhu Bin Hanmania’s case, in our judgment, has no application to 
the facts of the present case. 

Mr. Dange then contended that the petitioner Dagdu Dhondu delivered pos- 
session of the property under an agreement to mortgage the land and by 12 
years adverse possession Sampat Supdu acquired the rights of a mortgagee and 
the petitioner Dagadu Dhondu is entitled to redeem the same. Reliance was 
sought to be placed upon the principle that if a person in possession of 
property claims only a limited interest and remains in possession in assertion 
of that limited interest, by his adverse possession he acquires no more than 
that limited interest. It is unnecessary to pronounce in this case upon the 
argument that when under an oral agreement to mortgage property the trans- 
feree remains in possession he acquires the interest of a mortgagee in possession 
and does not acquire title thereto. It is sufficient to observe that even if there is 
substance in the argument advanced by Mr. Dange, it must still be held that 
there is no evidence to establish that there was an agreement to create a mortgage 
in favour of Sampat Supdu when the property was agreed to be sold and was 
sold by an oral sale on June 9, 1933, by the petitioner Dagadu Dhondu to Sampat 
Supdu. No evidence was led in the trial Court in that behalf and the parties 
went to trial only on the question whether the principle in Jibhaoo’s case applied 
to the facts of this case. In our view, therefore, in this revision application the 
petitioner is not entitled to make out for the first time a case that there was an 
agreement to mortgage the property by the petitioner Dagadu Dhondu to Sampat 
Supdu on June 9, 1933. 

On that view of the case the rule must be discharged with costs. 


Rule discharged. 


Before Mr. Justice Chainani and Mr. Justice Vyas. 


LAXMAN BALVANT BHOPATKAR v. THE CHARITY COMMISSIONER, 
BOMBAY.* 


Bombay Public Trusts Act (Bom. XXIX of 1950), Secs. 9(4), 11, 2(18)t—Purposes of trust 
mentioned in trust-deed, (1) awakening amongst people consciousness of their 
political rights through medium of newspapers and (2) organising public move- 
ments to promote national ideal—Whether such trust a public trust under Act— 
Making people conscious of their rights as citizens of India whether an object of 
general public uttlity—The two purposes mentioned in trust-deed whether distinct 
and distributive purposes. 


The purposes of a trust mentioned in the trust-deed were: (1) Awakening amongst 
the people of India a consciousness of their political rights by spreading the know- 
ledge of politics amongst them through the newspapers “Kesari” and “Maratha” 
and (2) Organising various public movements calculated to promote the national 
ideal. On the question whether the trust was a public trust under the Bombay 
Public Trusts Act, 1950: 

*Decided, February 2, 1956. Appeal No. 


— oe trust created for purposes some of 
775 of 1955, against the decision of V. S. whi 


are charitable or religious and some are 


Bakhale, District Judge at Poona, in Misc. 
Appln. No. 825 of 1954. 

tThe relevant sections run thus :— 

9. Charitable purposes.—For the purposes 
of this Act, a charitable purpose includes— 

(1) relief of poverty or distress, 

(2) education, 
(8) medical relief, and 
(43 the advancement of any other object of 
general public utility, but does not include a 
purpose which relates— 

(a) exclusively to sports, or 

(b) exclusively to religious teaching or 
worship. 

11. Public trust not void on ground that it ts 
void for non-charitable or non-religious purpose. 


not shall not be deemed to be void in respect to 
the charitable or religious purpose, only on the 
ground that it is void with respect to the non- 
charitable or non-religious purpose. 

2. Definitions.—In this Act, unless there is 
anything repugnant in the subject or 
context,—->> 

(73) “ public trust’? means an express or 
constructive trust for either a public religious 
or charitable purpose or both and includes a 
temple, a math, a wakf, a dharmada or any 
other religious or charitable endowment and a 
society formed either for a religious or chari- 
table purpose or for both and registered un@@r 
the Societies Registration Act, 1860. 
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Held, that making people conscious of their rights as citizens of India would 
be an object of general public utility and would accordingly be a charitable pur- 
pose under s. 9(4) of the Bombay Public Trusts Act, 1950, 

that the two purposes mentioned in the trust-deed which could be carried out inde- 
pendently of each other, were distinct and distributive purposes, and 

that even if the second purpose be held to be a non-charitable purpose, the 

“trust would be a public charitable trust in view of the provisions of s. 11 of the Act. 

The mere awakening of a consciousness amongst the people, making them realise 
what their political rights are, would not amount to a political purpose unless the 
awakened consciousness is sought to be put to a political purpose. The carrying 
on of a political propaganda with a definite well-defined object in view is an en- 
tirely different thing from making people just conscious of their political rights and 

' leaving it to their judgment how to use that consciousness. : 

Trustees of Tribune Press v. Commissioner of Income-Tax, Punjab," Bowman 
v. Secular Society Limited? Tetley, In re: National Provincial and Union Bank of 
England Ltd. v. Tetley’ Scowcroft In re: Ormrod v. Wilkinson,* Subhas Chandra 
Bose v. Gordhandas Patel‘ In re Tilak Jubilee Trust Fund: In re Salvekar,° Com- 
missioners for Special Purposes of Income-tax v. Pemsel,’ All-India Spinners Assn. 
v. Commiss. of Inc.-tax* and Re Hopkinson (Deceased), referred to. 


The facts appear sufficiently in the judgment. 


8S. &. Patwardhan and D. P. Dhupkar, for the appellants. 
V. S. Desai, Assistant Government Pleader, for the respondent. 


Vyas J. This appeal arises from an order passed by the learned District 
Judge of Poona dismissing Miscellaneous Application No. 325 of 1954 filed under 
s. 72 of the Bombay Public Trusts Act by the trustees of the Kesari Maratha 
Trust, and it raises an interesting question under the Bombay Public Trusts 
Act, viz. whether the Kesari Maratha Trust is a public trust under the Act. 


The circumstances under which the trustees of the Kesari Maratha Trust filed 
the above application under s. 72 of the Bombay Public Trusts Act are these: 
The two newspapers ‘‘Kesari’’ and ‘‘Maratha’’ were started by Lokmanya 
Tilak in Poona. Lokmanya Tilak died in the year 1920. Before his death he 
made a will on April 5, 1918, at Colombo making certain dispositions of his 
property. The only provisions of the will with which we are concerned in this 
appeal are those which occur under the caption ‘‘Chhapkhana’’ (printing 
press). The testator stated in this part of his will that a public trust had been 
created by him in respect of his ‘‘newspapers, office, press, foundry, library of 
the newspapers and the monies which had been deposited as security.’’ The 
testator also gave a direction that an amount of Rs. 75 per month should be 
paid to his son as rent for the premises occupied by the office of the newspapers, 
the printing press etc. There was a further direction for the continuance of a 
certain relative of the testator in the office of the manager of the press. It was 
also directed by the testator that the editorial policy of the newspapers ‘“Kegari”’ 
and ‘‘Maratha’’ should continue unchanged. From the words “Ht vfewa zee te 
aq?.” in cl. 1 under the caption ‘‘Chhapkhana’’ (printing press), one might get 
an impression that a public trust was constituted by the testator by his will 
in respect of the newspapers, the printing press etc. However, as no trust 
was in fact created by Lokmanya Tilak during his life-time, his sons and execu- 
tors under his will executed a trust-deed on August 16, 1920. That trust-deed 
is exh. 12 on the record of this case. It may be noted that the will made by 
Lokmanya Tilak is also a part of this record and it is exh. 11. The trust-deed 
dated August 16, 1920, stated that it was executed for fulfilling the object of 
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Lokmanya Tilak and for giving effect to the provisions of his will. Clause 1 
of the trust-deed provides as follows: na 

“Ever since the time the deceased Lokmanya Bal Gangadhar Tilak took up the news- 
papers, namely the ‘Kesar?’ and the ‘Maratha’, he with an object in view did acts of 
public service such as awakening the consciousness of political rights among the people 
by spreading through those papers among them the knowledge of politics and organi- 
sing various other public movements and doing other things calculated to promote "the 
national ideal, and this deed of trust is made to serve as a means of carrying out that 
very object of his for ever and without any interruption after his death.” 


There was a direction in the trust-deed that the policy of the, newspapers was to 
be decided upon by the trustees in accordance with the testator’s wishes ex- 
pressed by him in his wil. The trust-deed further made a provision for reverter 
in case the object of the trust failed entirely, In cl. 11 of the trust-deed, there 
was a provision made for the celebration of Ganesh Utsav out of the funds of 
the trust. In the year 1936 a question arose whether this trust (Kesari Maratha 
Trust) waa charitable trust as contemplated by the Income-tax Act. It was 
the contention of the trustees that the income of this trust was exempt from 
being assessed to income-tax. On the other hand, the income-tax authorities 
wanted to levy a tax upon the income of this trust. This resulted in a reference, 
being Reference No. 3 of 1936, being made to the High Céurt under s. 66, sub-s. 
(2), of the Income-tax Act. It was a reference made by the Commissioner of 
Income-tax. That reference was heard by a division bench of this Court consist- 
ing of Chief Justice Beaumont and Mr. Justice Rangnekar. In that reference 
the contention of the trustees of the Kesari Maratha Trust was that the trust 
was for a charitable purpose and was, therefore, not subject to the provisions of 
the Income-tax Act. This contention was over-ruled by the High Court. The High 
Court held that el. 1 of the trust-deed could not be construed as constituting a 
charitable trust, as the purposes mentioned in this clause were too vague and 
wide to constitute a charitable trust within the meaning of the Income-tax Act. 
In their Lordships’ opinion, although some of the purposes mentioned in cl. 1 
were no doubt charitable, there were others which were not charitable and it 
was possible that the whole of the funds might be applied to non-charitable pur- 
poses. Chief Justice Beaumont who delivered the judgment of the bench in 
that reference said: 

“The purposes include organising public movements, and even if you limit those 
general words by the words ‘calculated to promote the national ideal’, it seems to me 
impossible to say that the promotion of public movements calculated in the view of 
the trustees to promote the national ideal can be regarded:as necessarily of public 
utility.” 

The learned Chief Justice then went on to observe: 


“It seems to me clear that under clause 1 of this trust-deed the whole of the profits 
of the newspapers could be applied for any one of the various objects specified and, 
therefore, if any of those objects do not fall within the definition of a charitable object, 
then the clause cannot be regarded as constituting a charitable trust, and, as I have 
said, in my view some of the objects of the trust certainly go beyond the definition 
of charitable trust.” 

It was further observed by the Jearned Chief Justice in that case that the pro- 
motion of national ideal was not necessarily an object of public utility. For 
these reasons, it was held that the Kesari Maratha Trust was not a charitable 
trust within the meaning of the Income-tax Act, as some of the objects of the 
trust were too vague anfl wide to be regarded as charitable. The result of this 
decision was that since 19386 this trust was not treated as a charitable trust for 
the purposes of the Income-tax Act. Then, in the year 1950, the Bombay Public 
Trusts Act was enacted by the State Legislature and in 1952 a question arose as 
to whether the Kesari Maratha Trust was liable to be registered under the pro- 
visions of that Act. The Assistant Charity Commissioner, Poona, held that 
this trust was a public trust within the meaning of the Bombay Public Trusts 
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Act and was, therefore, liable to be registered. From that decision the trustees 
appealed and in appeal the Charity Commissioner confirmed the decision of the 
Assistant Charity VUommissioner. Thereupon, the trustees filed Miscellaneous 
Application No. 325 of 1954 in the District Court at Poona under s. 72 of the 
Bombay Public Trusts Act. Relying on the decision of Chief Justice Beaumont 
and Mr. Justice Rangnekar in the High Court Reference No. 3 of 1936, which 
was a reference under s. 66, sub-s. (2) of the Income-tax Act, the trustees con- 
tended in their application No. 825 of 1954 that the Kesari Maratha Trust was 
not a public trust and that, therefore, the provisions of the Bombay Public 
Trusts Act would not apply to it. The learned District Judge held that, ac- 
cording to cl. 1 of the trust-deed, the purposes of the trust-deed were: (1) 
Polit.cal education; (2) Creating a consciousness of political rights amongst 
the people; and (3) Public activities which are conducive to the promotion of 
the national goal. Then the learned District Judge said in the course of his 
Judgment that the ‘‘creation of a political consciousness was a part of political 
education’’ and observed: r 

“Political education, creating a consciousness of political rights, cannot be regarded 
as an object which can invalidate a trust...It cannot, however, be said that political 
education, that is education in the birth rights of man, on which as is well known the 
late Lokmanya laid frequent emphasis, creating a consciousness in the people of this 
country of their birth right, is a purpose which any Court in modern times can hold 
to be one which is not for public benefit.” 
This is a somewhat involved expression, but it is clear that in the view of the 
‘learned Judge the purposes of spreading political education and creating poli- 
tical consciousness amongst the people were charitable purposes and, therefore, 
the trust created by the trust-deed was a public trust. 

Regarding cl. 11 of the trust-deed which deals with the celebration of Ganesh 
Utsav, the learned District Judge observed that it did not constitute a religious 
purpose of the trust. In his view, secular gatherings often begin with or end 
with prayers and yet ‘‘the purpose of such gatherings continues to be secular 
in spite of the religious prayers.’’ The learned Judge was of the opinion that 
‘‘the performance of this Utsav (Ganesh Utsav) was not a purpose of the trust, 
but was an incident in the management of the trust’’ and that ‘‘the Utsav 
and its performance cannot influence the answer to the question whether 
the purpose of the trust was charitable.’’ The trustees, feeling aggrieved 
by the decision of the learned District Judge that the Kesari Maratha 
Trust is a public trust, have appealed and the question which arises 
for our decision is whether the trust constituted by the trust-deed exh. 12 dated 
August 16, 1920, is a public trust under the Bombay Public Trusts Act. It 
may be noted that although Lokmanya Tilak stated in his will in el. 1 under the 
caption ‘‘Chhapkhana’’ (printing press) that he had created a public trust, 
he had not in fact created any public trust during his life-time. That was why 
after his death his sons and executors under his will constituted this trust 
to respect his wishes and fulfil the object he had in view. Now, a ‘public trust’ 
is defined in s. 2, sub-s. (23), of the Bombay Public Trusts Act. Section 2, 
sub-s. (13), lays down: 

“public trust means an express or constructive trust for either a public religious 
or charitable purpose or both and includes a temple, a math, a wakf, a dharmada or 
any other religious or charitable endowment and a society formed either for a reli- 
gious or charitable purpose or for both and registered under the Societies Registration 
Act, 1860.” 

To understand what a charitable purpose under the Bofnbay Public Trusts Act 
is, we must turn to s. 9 of the Act, and it is with cl. (4) of s. 9 that we are 
concerned in this case. Clause 4 of s. 9 says that for the purpose of the 
Act (Bombay Public Trusts Act, 1950), a charitable purpose includes 
the advancement of any object, other than the objects mentioned in cls. 
(#), (2) and (3), of general publice utility, but does not include a purpose 
which relates exclusively to sports or exclusively to religious teaching or worahip. 
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Now, therefore, in this case we have to consider whether the purpose of the 
trust constituted by this trust-deed, exh. 12, was the advancement of any object 
of general publie utility. l 

Although the object of this trust which was founded upon the will of Lok- 
manya Tilak is not specified in cl. 1 of the trust-deed, cl. 1 refers to the doing of 
certain things for the fulfilment of that object. It is, therefore, clear, in our 
view, that the doing of those things is the purpose of the trust. Those thifigs 
are: (1) Awakening in the minds of the people a consciousness of their political 
rights by spreading the knowledge of politics through the newspapers ‘‘Kesari’’ 
and ‘‘Maratha’’; and (2) Organising various public movements calculated to 
promote the national ideal. It is clear, therefore, that these are the purposes 
cf this trust as mentioned in cl. 1 of the trust-deed. In Reference No. 3 of 
1936 also Chief Justice Beaumont and Mr. Justice Rangnekar, dealing with 
the purposes of this trust, had said: 

“Some of the purposes, no doubt, are charitable, but others are not, and the whole 
of the fundsemay be applied to non-charitable purposes. The purposes include orga- 
nising public movements, and even if you limit those general words by the words ‘cal- 
culated to promote the national ideal’, it seems to me impossible to say that the pro- 
motion of public movements calculated in the view of the trustees to promote the 
national ideal can be regarded as necessarily of public utility.” e 
It is, therefore, doubtless that the purposes of this trust were: (1) Awakening 
amongst the people a consciousness of the political rights by spreading the know- 
ledge of politics amongst them through the newspapers ‘‘Kesari’’ and ‘‘Maratha’’ 
and (2) Organising various public movements calculated to promote the national 
ideal. Now, so far as the second purpose is concerned, it cannot amount to a 
charitable purpose under the Bombay Public Trusts Act. As the nature and 
character of the public movements which were to be promoted for furthering 
the national ideal were not even indicated, much less specified, it seems impos- 
sible to say that the organisation of public movements which in the opinion of 
the trustees might be calculated to promote the national ideal can be regarded 
necessarily as an object of general public utility within the meaning of cl. (4) 
of s. 9 of the Act. Those public movements would obviously not fall under 
any of the other clauses of s. 9 either. Clearly, therefore, the second of the two 
purposes mentioned in cl. 1 of the trust-deed cannot be considered a charitable 
purpose. 

As to the first purpose, viz. the purpose of awakening consciousness of poli- 
tical rights amongst the people by spreading the knowledge of politics through 
the newspapers ‘‘Kesari’’ and ‘‘Maratha’’, Mr. Patwardhan says that it is a 
political object and he contends upon the authority of judicial decisions that 
the advancement of a political object cannot be a charitable purpose and that 
the trust for such a purpose cannot be considered a valid trust. In this connec- 
tion, Mr. Patwardhan has referred us to a decision of the Privy Council in 
Trustees of Tribune Press v. Commissioner ef Income-Tax, Punjab.! In that 
case, there were three trusts created by a will of Sardar Dayal Singh and the 
third trust was declared by the 20th and 21st paragraphs of the will, 21st 
paragraph provided: 

“That it shall be the duty of the said Committee of Trustees to maintain the said 
press and newspaper in an efficient condition, keeping up the liberal policy of the 
said newspaper and devoting the surplus income of the said press and newspaper after 
defraying all current expenses in improving the said newspaper, and placing it on a 
footing of permanency.” e 
Dealing with this clause, the trustees of the Tribune Press contended that a con- 
sideration of the way in which the newspaper had been carried on in the past 
made it clear that it had not been used for the propagation of a fixed policy such 
as might bring the case within the decision in Bowman v. Secular Soctety 
Limited”, or The Bonar Law Memorial Trust v. The Commissioners of Inlang 
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Revenue.’ It was argued on behalf of the trustees that there was no question 
there of any dominant political purpose or of the propagation of some definite 
legislative measure as in The Commissioners of Inland Revenue v. The Tem- 
perance Council of the Christian CYurches of England and Wales.2 It was 
also contended for them (the trustees) that in so far as the newspaper dealt 
with politics, it did so only incidentally in the course of supplying its public 
With enlightened information on all subjects of general interest. On the other 
hands it was submitted for the Commissioner of Income-tax that the declared 
object of the trust was the perpetual propagation of the political views of the 
founder, which could not be considered a charitable purpose. In the present 
case also Mr. Patwardhan for the Kesari Maratha Trust contends that the de- 
clared purpose of the trust under cl. 1 of the trust-deed was the perpetual pro- 
pagation of the political policy of Lokmanya Tilak and that, therefore, the pur- 
pose could not be considered a charitable purpose. Mx. Patwardhan says that 
Lokmanya Tilak had clearly expressed himself in his will dated April 5, 1918, 
that the editorial policy of his newspapers was to be maintained ang was never 
to be departed from. According to Mr. Patwardhan, the editorial policy of 
the newspapers ‘‘Kesari’’ and ‘‘Maratha’’ which was in the nature of political 
propaganda was sought to be perpetually propagated by the trust-deed and 
this would impart a political character to the trust. Upon these submissions 
Mr. Patwardhan contends that the awakening of political consciousness amongst 
the people through ‘‘Kesari’’ and ‘‘Maratha’’ is also not a charitable purpose 
and, therefore, this trust is not a public trust. 

In the body of their Lordships’ judgment in the Tribune case, their Lordships 
referred to the House of Lords case of Bowman v. Secular Soctety Innuted. Mr. 
Patwardhan also relies upon it. In that case, Lord Parker, in the course of his 
Lordship’s address, said (pp. 441-442) : 

“,..A trust to be valid must be for the benefit of individuals, which this is certainly 

not, or must be in that class of gifts for the benefit of the public which the courts in 
this country recognize as charitable in the legal as opposed to the popular sense of 
that term. Moreover, if a trustee is given a discretion to apply trust property for 
purposes some of which are and some are not charitable, the trust is void for uncer- 
tainty...The abolition of religious tests, the dis-establishment of the Church, the secu- 
larization of education, the alteration of the law touching religion or marriage, or the 
observation of the Sabbath, are purely political objects. Equity has always refused 
to recognize such objects as charitable. It is true that a gift to an association formed 
for their attainment may, if the association be unincorporated, be upheld as an abso- 
lute gift to its members, or, if the association be incorporated, as an absolute gift to 
the corporate body; but a trust for the attainment of political objects has always been 
held invalid, not because it is illegal, for every one is at liberty to advocate or promote 
by any lawful means a change in the law, but because the Court has no means of 
judging whether a proposed change in the law will or will not be for the public benefit, 
and therefore cannot say that a gift to secure the change is a charitable gift. The same 
considerations apply when there is a trust for the publication of a book. The Court 
will examine the book, and if its objects be charitable in the legal sense it will give 
effect to the trust as a good charity: ...but if its object be political it will refuse to 
enforce the trust:...” 
In support of his observations, his Lordship relied on Thornten v. Howe? and 
De Themmines v. De Bonneval.4 Mr. Patwardhan relies upon this authority 
(Bowman v. Secular Society Limited) to fortify his contention that the Kesari 
Maratha Trust, being a trust for the attainment of the political object which 
Lokmanya Tilak had in view, would be an invalid trust. 

In Tetley, In re: National Provincial and Umen Bank of England Lid. v. 
Tetley,© a testator had directed by his will that his trustees must apply one- 
fifth of hig residuary estate for such patriotic purposes or objects and such 
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charitable institution or institutions or charitable object or objects in the British 
Empire as they in their absolute discretion should select. Mr. Justice Russell 
delivering judgment in this case posed a question (p.262): 

«must every application of the fund for a patriotic purpose be beneficial to the 
community and therefore charitable?” 

His Lordship then went on to answer that question, and he answered it th 
(p. 262) : : 

“Tt seems to me that it is impossible to hold that. What is or is not patriotic is in°many 
cases mere matter of opinion. Subsidising a newspaper for the. promotion of parti- 
cular political or fiscal opinions would be a patriotic purpose in the eyes of those who 
considered that the triumph of those opinions would be beneficial to the community. 
It would not be an application of funds for charitable purpose.” 

The gist of thé decision was that in certain circumstances, subsidising a news- 
paper might be a patriotic purpose; but if the subsidising was done for promoting 
particular political opinions, it would not be a charitable purpose. It may be 
noted that Bowman v. Secular Society Limited was followed by Mr. Justice 
Russell in this case. 

In Scowcroft In re: Ormrod v. Wilkinson,’ the vicar of a parish by his will 
dated in 1897 devised to the vicar for the time being a building used as a village 
club and reading room to be maintained for the furtherance of conservative 
principles and religious and mental improvement and to be kept free from in- 
toxicants and dancing. It was held to be a good charitable gift. Mr. Justice 
Stirling said that as the essential portion of the gift was for the furtherance of 
religious and mental improvement, it was a gift for a charitable object. Had 
it been a gift for the furtherance of conservative principles alone, a different 
position might have arisen, about which Mr. Justice Stirling reframed from 
expressing an opinion. To quote Mr. Justice Stirling (p. 641): 

“ |.Whether or no a gift for the furtherance of Conservative principles is a good 

charitable gift is a question upon which I do not think it necessary to express any 
opinion in this case, because it seems to me that the reading which is suggested is not 
the true one, but that this is a gift for the furtherance of Conservative principles and 
religious and mental improvement in combination. It is either a gift for the furtherance 
of Conservative principles in such a way as to advance religious and mental improve- 
ment at the same time, or a gift for the furtherance of religious and mental improvement 
in accordance with Conservative principles; and in either case the furtherance of reli- 
gious and mental improvement is, in my judgment, an essential portion of the gift. It 
is, therefore, a gift in one form or another for religious and mental improvement, no 
doubt in combination with the advancement of Conservative principles; but that limita- 
tion, it appears to me, is not sufficient to prevent it from being a perfectly good charit- 
table gift, as undoubtedly it would be if it were a gift for the furtherance of religious 
and mental improvement alone.” 
Relying upon these cases and especially the Tribune case in which their Lord- 
ships of the Privy Council held that if the dominant purpose of a trust was a 
political purpose, it would not be a charitable purpose, Mr. Patwardhan con- 
tends that as the purpose of the Kesari Maratha Trust was the advancement of 
a political cause by the propagation of a certain political policy, the purpose 
would not be a charitable purpose and the trust would’ not be a publie trust. 

Mr. Patwardhan has next drawn our attention to a decision of this Court in 
Subhas Chandra Bose v. Gordhandas Patel.2 It was a case in which a testator, 
having by his will given four legacies to his relations and friend, disposed of the 
residue of his estate in hese words: 

“The balance of my assets after the disposal of the abovementioned four gifts is to 
be handed over to B to be spent by the said B or by his nominee or nominees accord- 
ing to his instructions for the political uplift of India and preferably for publicity work 
on behalf of India’s cause in other countries.” 

A question arose in that case whether the further direction constituted a valid 
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charitable bequest. Decisions in Bowman v. Secular Society Limited and the 
Tribune case were followed and it was held tkat whatever meaning one attached 
to the expression ‘‘political uplift of India’’, it was impossible to give effect' 
to 1t as a valid trust, because it was too vague for the Courts to enforce it and 
that therefore the gift failed. 

In re Tilak Jubilee Trust Fund: In re Salvekar,’ the objects of the Lok- 
manya Tilak Jubilee National Trust Fund were set out in sub-cls, (a), (b), (c), 
and (d) of cl. 11 of the trust-deed dated December 31, 1920. The objects were: 
(a) The advancement of any purpose which might in the uncontrolled opinion 
of the managing committee be national or of national importance for the in- 
habitants of British India by any means which in the like opinion of the managing 
committee be constitutional. (b) The political advancement of India having 
for its goal the acquisition of complete national autonomy or *Swarajya’ to be 
attamed by all constitutional agitation and means. (c) The diffusion of 
political education and knowledge as to the political affairs of India and pro- 
pagandist work both in India as well as in any part of the world outside India 
having for its aim the acquisition of complete national autonomy or ‘‘Swarajya”’ 
as aforesaid. (d) Any object which might conduce to any of the aforesaid 
objects. It was held by a division bench of this Court consisting of Chief 
Justice Beaumont and Mr. Justice Kania as he then was that the trust was for 
a political purpose and that it did not fall within the purview of s. 4(3) of 
the Income-tax Act. Dealing with the object in sub-cl. (a), Chief Justice 
Beaumont, in the course of his judgment, observed that sub-cl (a) included the 
advancement of any purpose which might in the uncontrolled opinion of the 
managing committee be national or of national importance for the inhabitants 
of British India by any means which in the like opinion of the managing com- 
mittee be constitutional. Having regard to the language of sub-cl. (a), the 
learned Chief Justice observed that it was impossible to say that the managing 
committee might not regard purposes, which were not according to law charita- 
ble, as being nevertheless of national importance for the inhabitants of British 
India, and the committee might regard methods as constitutional which the law 
would not regard as constitutional. Then the learned Chief Justice went on to 
say (p. 1081): 

“...I know of no authority for the proposition that a gift for such purposes as a 
particular individual or individuals may consider to be charitable is good. There are 
many purposes which an individual, acting quite bona fide, may regard as charitable, 
but which the law does not so regard. Therefore, I think sub-cl. (a) goes too far.” 
Dealing with sub-cl. (b) also, the learned Chief Justice said (p. 1031): 

« I think sub-cl. (b) goes too far also, because it is really a gift for political pur- ` 

poses.” 
Thus so far as sub-cl. (b) of the trust in In re Tilak Jubilee Trust Fund was 
concerned, it was held to be a gift for political purposes and as to sub-cl. (a), 
the provisions were considered too vague and wide and, therefore, the trust was 
held invalid. So far as sub-cl. (c) was concerned, the learned Chief Justice 
. did not deal with it in the course of his judgment, but Mr. Justice Kania, who 
delivered a concurring judgment, referred to it and observed (p. 1033) : 

“| .Sub-clause (c), whilst containing the words ‘political education and knowledge’, 
couples the same with ‘propagandist work both in India as well as in any part of the 
world outside India’ and also falls within the rule stated in the Tribune case.” 

It would appear that in view of the coupling of “‘political education and know- 
ledge’’ with ‘‘ propagandist work’’, the Court thought that the political education 
and knowledge were to be used for propagandist work and that, therefore, the 
two objects were not distributive but were inseparably connected. It was 
because ‘political education and knowledge’ and ‘propagandist work’ were con- 
sidered as inseparably connected that the whole of the object mentioned in sub- 
el, (c) was construed as being non-charitable. In the present case, however, 
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as I shall point out a little later, the two purposes mentioned in cl. 1 of the 
trust-deed are dissociable and therefore distinct and distributive purposes. 
Both of them cannot be rolled into one purpose so as to call it a political and 
therefore a non-charitable purpose. 

In Halsbury’s Laws of England, Third edn., Vol. IV, the learned author has 
said (p. 242): 

“A Trust for the attainment of political objects is invalid, not because it is illegfl— 
for everyone is at liberty to advocate or promote by any lawful means a change in 
the law—but because the court has no means of judging whether a proposed change 
in the law will or will not be for the public benefit, and therefore cannot say that a 
gift to secure the change is a charitable gift.” 

These observations were made on the authority of Bowman v. Secular Society 
Tamsted, to which’ I have already referred. Then at page 243, the learned author 
has said: 

“,..a trust for furthering the views of a particular political party, whether under the 

guise of an educational centre or a fund of adult education on party lines, is not charit- 
able.” 
Mr. Patwardhan for the trustees relies upon these observations and contends 
that as the trust constituted by the trust-deed in this case was substantially for 
furthering the views of the political party which was founded by Lokmanya 
Tilak, the purpose of awakening political consciousness amongst the people by 
diffusing political education was really a political purpose and not a charitable 
one. 

We have considered the various decisions to which our attention is invited by 
Mr. Patwardhan. In our view, Bowman v. Secular Soctety Iimited and other 
English cases cited by Mr. Patwardhan will not assist the trustees in this case. 
The English law regarding charity is materially different from the law on the 
subject in this country, in that the ‘advancement of any object of general public 
utility’ is not one of the heads of charity in English law. In Commissioners for 
Special Purposes of Income Tax v. Pemsel,’ an effort was made by Lord Mac- 
naghten to classify charitable objects, and Lord Macnaghten said (p. 587): 

““Charity’ in its legal sense comprises four principal divisions: trusts for the relief 

of poverty; trusts for the advancement of education; trusts for the advancement of 
religion; and trusts for other purposes beneficial to the community, not falling under 
any of the preceding heads.” 
It would appear that so far as the first two divisions are concerned, they are 
almost identical with els. (2) and (2) of s. 9 of the Bombay Publie Trusts Act, 
1950. But so far as the fourth division in Lord Macnaghten’s classification is 
concerned, the language thereof is substantially different from the language of 
cl. (4) of s. 9 of the Bombay Publie Trusts Act, 1950. The fourth division of 
charity in England, in Lord Macnaghten’s words, is ‘‘trusts for other purposes 
beneficial to the community’’, whereas cl. (4) of s. 9 of the Bombay Publie 
Trusts Act, 1950, relates to “‘the advancement of any other object of general 
publie uttlity’’. As Keeton says in his “Law of Trusts’’, the first attempt in 
the English Jaw to define ‘charity’ for legal purposes was contained in the 
Statute 48 Eliz., c. 4, and even today, in England, a purpose is not charitable 
unless it is within the spirit and intendment of the preamble to 43 Eliz., e. 4, 
which was expressly preserved by s. 18(2) of the Mortmain and Charitable Uses 
Act, 1888. The position in the case before us is entirely different. We are 
governed by the provisions of the Bombay Public Trusts Act, 1950, and it is the 
language of cl. (4) of sẹ 9 which must be considered and given effect to while 
deciding the question whether the Kesari Maratha Trust is a trust for a chari- 
table purpose or not. 

That the position under the English law and the Indian law regarding charity 
is different was pointed out by their Lordships of the Privy Council in the 
Tribune case. It was pointed out that under the English law, a purpose, though 
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it may be of general publie utility, may not yet be a charitable purpose. It is 
scarcely necessary to say that under the Bombay Publie Trusts Act, 1950, if an 
object is of general public utility, it would always be considered a charitable 
object. In the Tribune case their Lordships were not prepared to hold that 
the property referred to in the 20th and 21st paragraphs of the will was held for 
the purpose of ‘education’ in the sense of that word as it appears in s. 4 of the 
Intome-tax Act. Prima facte, therefore, in their Lordships’ view, the only 
question for decision was whether that property was held under trust wholly 
for the advancement of an object of general public utility. That it was so held 
was the conclusion reached by Mr. Justice Tekchand. of the Lahore High Court, 
who contrasted the wide terms of the exempting clause in the Indian Income-tax 
Act with the observations of Lord Lindley in the case of In re Macduff: Mac- 
duff v. Macduff’ where, after referring to a well-known passage in Lord Mac- 
naghten’s speech in Commissioners for Spectal Purposes of Income-tax v. Pemsel, 
Lord Lindley said that in English law there might be some purposes of general 
utility which might be charitable and some which might not, the trwe test being 
the spirit or intention of the statute of Elizabeth (48 Eliz. c .4). Thus, according 
to Lord Lindley, the position in English law is that, although the purpose may 
be one of general utility, it may or may not be considered charitable, the true 
test upon the subjectebeing found in the spirit or intention of the statute of 
Elizabeth. 

In Subhas Chandra Bose v. Gordhandas Patel? also, the learned Chief Justice, 
referring to the case of Commissioners for Special Purposes of Income Taz v. 
Pemsel, said that all that Lord Macnaghten meant was that charity in the legal 
sense might embrace purposes beneficial to the community, but that all purposes 
beneficial to the community were not charitable. The learned Chief Justice then 
observed (p. 114): 

“However, undoubtedly under English case law a gift for general public utility is not 

a good charitable gift, because it might be employed for purposes which are not con- 
sidered charitable.” 
The position, therefore, is that under the English law, even though the purpose of 
a trust may be one for general public utility, it would not necessarily be consider- 
ed a charitable object. The position under s. 9, cl. (4), of the Bombay Public 
Trusts Act, 1950, is clearly different. 

In All India Spinners Assn. v. Commiss. of Inc.-tax, which is a Privy 
Council case, we find the following classical passage emphasising the difference 
between the English law and the Indian law relating to charity (p. 287) : 

“ ..It is now recognised that the Indian Act must be construed on its actual words 
and is not to be governed by English decisions on the topic. The English decisions 
on the law of charities are not based upon definite and precise statutory provisions. 
They have been developed in the course of more than three centuries of the Chancery 
Courts. The Act of 43 Elizabeth (1601) contained in a preamble a list of charitable 
objects which fell within the Act, and this was taken as a sort of chart or scheme which 
the Court adopted as a ground work for developing the law. In doing so they made 
liberal use of analogies so that the modern English law can only be ascertained by 
considering a mass of particular decisions often difficult to reconcile. It is true that 
s. 4(3) of the Act has largely been influenced by Lord Macnaghten’s definition of 
charity in Commissioners for Special Purposes of Income Tax v. Pemsel, but that defi- 
nition has no statutory authority and is not precisely followed in the most material 
particular; the words of the section ‘are ‘for the advancement of any other object of 
general public utility,’ whereas Lord Macnaghten’s words were ‘other purposes bene- 
ficial to the community’. The difference in language, particularly the inclusion in the 
Indian Act of the word ‘public’ is of importance. The Indian Act gives a clear and 
succinct definition which must be construed according to its actual language and mean- 
ing. English decisions have no binding authority on its construction, and though they 
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may sometimes afford help or guidance, cannot relieve the Indian Courts from their 
responsibility of applying the language of the Act to the particular circumstances that 
emerge under conditions of Indian life.” 

It is, therefore, clear upon the authority of the above pronouncement of their 
Lordships of the Privy Council that the definition of what is a charitable pur- 
pose, which is contained in the Indian Act, must be construed according to the 
actual words and the English decisions are to be referred to merely for deriving 
guidance and no further. They have no binding authority on the question of 
construction of the words used in the Indian Act. 

In Re Hopkmson (Deceased),1 Mr. Justice Vaisey referred to the Tribune 
case and pointed out that the state of law which was considered in the Tribune 
case was very different from the law on the subject prevailing in England. 
Mr. Justice Vaisey said that he would 

“...like to mention an important case in the Privy Council, Tribune Press, Lahore v. 
Income Tax Comr., Punjab, Lahore, where a very different state of law had to be con- 
sidered, becayise in that part of India at that time the ambit of permissible trusts had 
been extended from charitable purposes as we understand them in this country so 
as to include the advancement of any other object of general public utility.” (p. 351.) 
Clearly thus the advancement of any object of general public utility, which 
under the Indian law is considered a charitable object, isenot always considered 
so under the English law. 

In In re The Lokmanya Tilak Jubilee National Trust Fund, Bombay, also, it 
was pointed out by Chief Justice Beaumont that the definition of charitable pur- 
poses in s. 4, sub-s. (2), of the Indian Income-tax Act went further than the 
definition of charity to be derived from the English cases, and the reason was 
that the definition under the Income-tax Act embraced purposes of general 
publie utility. Thus the volume of judicial decisions shows that the legal posi- 
tion regarding charity, under the English law and the Indian law, is substantially 
different. Therefore, the English decisions cited by Mr. Patwardhan cannot be 
of much assistance to his clients in construing cl. 1 of the trust-deed exh. 12. 

Iit may be remembered next that some of the decisions relied upon by Mr. Pat- 
wardhan are cases under the Income-tax Act or the Charitable Endowments Act. 
The Tribune case and Tuak Jubilee Trust Fund case were cases under the 
Ineome-tax Act. Subhas Chandra Bose v. Gordhandas Patel was a case under 
the Charitable Endowments Act. Under both these Acts, in order that a trust 
may be held to be a charitable trust, all the objects of the trust must be charitable 
objects. That is not the position under the Bombay Public Trusts Act, 1950. 
Section 11 of this Act lays down that a public trust, created for purposes some 
of which are charitable or religious and some are not, shall not be deemed to be 
void in respect of the charitable or religious purpose, only on the ground that it 
is vold with respect to the non-charitable or non-religious purpose. For this 
reason also the English cases, to which we are referred by Mr. Patwardhan, 
would not assist the trustees. 

There is another reason also why we think the English cases would not help 
Mr. Patwardhan’s clients. Mr. Patwardhan overlooks the fact that the diffusion 
of knowledge of politics amongst the people, thereby awakening political con- 
sclousness amongst them, and the advancement of political object are not identi- 
cal things. He is in error when he considers that the two are inseparable. 
Making people politically conscious by spreading the knowledge of political 
science amongst them is education by itself. It has a distinct educative value, as 
it educates public opinion, makes people see things for themselves and imparts 
understanding to them®as to their rights. Creating political consciousness 
amongst the people has no less educative value than creating, for instance, 
civic consciousness or social consciousness. If, in addition to arousing people’s 
consciousness as to their rights by spreading knowledge of political theory 
amongst them, the people are asked to put the awakened consciousness 
to a political purpose, then of course it would be a political object; but s 
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would it be if even civic consciousness or social consciousness is put to 
a political purpose. The point is that the mere imparting of knowledge to, or 
awakening of consciousness in, the public as to their rights—civic, social or poli- 
tical, would not by itself be a political object. Teaching of any text book on 
constitutional law or political theory would make the people politically conscious. 
But nobody can say that these subjects are taught in educational institutions 
with a definite political purpose. In our opinion, therefore, the mere awakening 
of a°consciousness amongst the people, making them realise what their political 
rights are, would not amount to a political purpose, unless the awakened con- 
sciousness is sought to be put to a political purpose. It may be noted in this 
context that the carrying on of a political propaganda with a definite well-defined 
object in view is an entirely different thing from making people just conscious 
of their political rights and leaving it to their judgment how to use that con- 
sclousness. Knowledge of political rights is always a good thing, whereas the 
propaganda carried on for a particular purpose may or may not benefit people. 
In cl. (1) of the trust-deed, as I have already stated, the purposes mentioned are 
two: (1) Awakening political consciousness amongst the people by spreading 
knowledge of politics amongst them and (2) Organising various other publie 
movements calculated to promote the national ideal. Mr. Patwardhan says that 
these two purposes are not distributive purposes, but are closely connected 
together, and that since both the purposes were intended to serve as means of 
carrying out the object which Lokmanya Tilak had in view, which was a political 
object, both would be political purposes. We have considered this submission 
carefully, but are unable to accept it. In our view the two purposes mentioned 
in cl. 1 are distributive purposes. Each can be carried out independently of 
the other. Awakening of political consciousness amongst the people by spread- 
ing knowledge of politics through ‘Kesari’ and ‘Maratha’ could be done without 
resorting to the organisation of public movements where people may be exhorted 
to achieve the national ideal. On the other hand, the organisation of publie 
movements calculated to promote the national ideal could be done without spread- 
ing the knowledge of politics through the newspapers. It is true that in so far 
as both the purposes of the trust were intended to be carried out for fulfilling 
the object which Lokmanya Tilak had in view, it might be said that they were 
related to the object of Lokmanya Tilak. But the fact that each of these pur- 
poses of the trust was so related to or connected with the said object would not 
mean that the purposes themselves were inter-related. The relation of each of 
these purposes to the object of Lokmanya Tilak would not detract from the indi- 
vidual and independent character of each purpose. It would not subordinate one 
purpose to the other, nor would it merge one purpose in the other. Holding of 
public meetings and organising public activities for exhorting the public to adopt 
and pursue a particular policy for attaining a particular goal is one thing, where- 
as making people politically conscious by spreading knowledge of political science 
through newspapers and leaving it to the judgment of the people so made poli- 
tically conscious to determine what path or policy they should follow for the 
attainment of the goal is a totally different thing. There is no connection or 
inter-dependence between them. The objective may be one. But the means. the 
methods for attaining it may be different and it is clear that the purposes of the 
trust as mentioned in cl. 1 were the means to be adopted or methods to be fol- 
lowed for achieving the object of Lokmanya Tilak. They are, therefore, distri- 
butive purposes. As the purposes are distributive purposes and as, in our view, 
the first purpose is a charitable purpose, the fact that the second purpose may 
be a non-charitable purpose would not detract from tthe trust being a public 
trust under the Bombay Public Trusts Act. This is clear as s. 11 of the Act lays 
down that a public trust created for purposes some of which are charitable and 
some are not shall not be void in respect of the charitable purpose simply 
because it is void with respect to other purposes which are non-charitable pur- 


Moses. , : l 
It is undeniable that creating awareness of human rights in the minds of the 
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people is a matter of general public good. Imparting knowledge of political- 


science to the people, whether through text books or newspapers, is as much 
an object of general public utility as, for instance, the imparting of knowledge 
of social, mental or moral gcience. It would make people see things for them- 
selves, would dispel their ignorance as to their rights and would enable thenr to 
determine their own course of action instead of other person or persons deter- 
mining it for them. In our view, therefore, making people conscious of their 
rights as citizens of this country would be an object of general public fitility 
and would accordingly be a charitable purpose under el. (4) of s. 9 of the Act. 
Accordingly even if the second purpose be held to be a non-charitable purpose, 
ie a would be a public charitable trust in view of the provisions of s. 11 of 

é Act. 

I may now add a few words about cl. 11 of the trust-deed. Clause 11 deals 
with the celebration of Ganesh Utsav on the premises of Gaekwad Wada out of 
the funds of the trust, and the question is whether this also could be considered 
as one of the purposes of the trust. Mr. Desai for the State contends before 
us that this also, viz. the celebration of Ganesh Utsav, would be one of the pur- 
poses of the Trust and that the said purpose, being a public religious purpose, 
the trust would be a public trust. In our view, the celebration of Ganesh Utsav 
is not one of the purposes of the trust. As the learned District Judge has 
pointed out in the course of his judgment, it is not unusual that secular gather- 
ings begin with and end with the recitation of certain prayers. Just as a reci- 
tation of prayers is done for invoking divine blessings, so also the celebration 
of Ganesh Utsav is done, according to the popular belief, for the purpose of 
invoking the blessings of Ganesh. Therefore, simply because the authors of the 
trust provided in cl. 11 of the trust-deed that the Ganesh Utsav should be 
celebrated, we are not prepared to go to the length of holding that it was one 
of the purposes of the trust. As the learned District Judge has said, the pur- 
pose of this Utsav was ‘‘an incident in the management of the trust’’. After 
all, what the authors of the trust directed in cl. 11 was that some small amount 
out of the trust funds should be spent every year for celebrating the Ganesh 
Utsav. This, in our view, would not make it one of the purposes of the trust. 

Mr. Patwardhan has invited our attention to Emperor v. Tilak,’ in support 
of his. contention that Lokmanya Tilak was the leader of a political party. It 
is undoubtedly true that Lokmanya Tilak was a great leader of men and a great 
gentleman ; but what we are concerned with in this case is strictly to construe 
the provisions of the trust-deed exh. 12. We are told that the ‘‘Kesari’’ and 
‘‘Maratha’’ newspapers were organs for propagating the views which Lokmanya 
Tilak held. That may be so. What we have to decide, however, is whether the 
awakening of political consciousness amongst the people by spreading the know- 
ledge of politics is a charitable object. For the reasons mentioned by us in the 
judgment, we have come to the conclusion that it is a charitable object. 

In the result, as we come to the conclusion that the Kesari Maratha Trust is 
a public trust, the appeal must fail and be dismissed with costs. Costs to come 


out from the trust funds, 
Appeal dismissed. 
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` Before the Hon'ble Mr. M. C. Chagla, Chief Justice, and Mr. Justice Tendolkar. 


KARAMCHAND PESSUMAL DODEJA v. MADHAVDAS SAVALDAS.* 
Displaced Persons (Debts Adjustment) Act (LXX of 1951), Secs. 10, 13, 11, 5, 2(9) and 
(6)—Displaced person filing application under s. 10 against his partners, also dis- 
placed persons, claiming partnership accounts and for money found due—Main- 
tainability of application—Debt in respect of liability not pecuniary or claim to 
enforce liability not pecuniary whether come within ambit of Act—Proceedings in 
respect of such debt or claim whether can be taken under Act. 


Whether an application is made for the adjustment of debts due by the debtor 
under the Displaced Persons (Debts Adjustment) Act, 1951, or whether a claim is 
made under s. 10 of the Act by a displaced person against a displaced debtor or a 
claim is made by a displaced creditor against a person who is not a displaced debtor, 
the subject-matter of the debt or the claim must be as defined by the Act, viz. a 
pecuniary liability, and if the debt is in respect of a liability which is not pecuniary 
or if the claim is to enforce a liability which is not a pecuniary liability, then neither 
the debt nor the claim would come within the ambit of the Act and no proceedings 
can be taken either with regard to the debt or the claim under the Act. 

Baburao Pai v. Dalsukh, referred to. 

The applicant who, was a displaced person filed an application under s. 10 of the 
Displaced Persons (Debts, Adjustment) Act, 1951, before the Tribunal, claiming 
partnership accounts from the respondents who were his partners and who were 
displaced persons and also claiming to receive moneys found due and payable to 
him on taking such accounts. On the maintainability of the application, the appli- 
cant, contended that his claim was in respect of a debt as defined by the Act:— 

Held, that what the applicant was seeking to enforce against the respondents was 
not any existing pecuniary liability, but he was seeking to enforce the obligation 
which lay upon the respondents to render accounts to him, 

that the claim made by the applicant was not a claim to a debt as defined by the 
Act, and 

that, therefore, the application was not maintainable. 


Ont Karamchand (applicant) and Madhavdas and others (respondents) 
were displaced persons within the meaning of the Displaced Persons (Debts 
Adjustment) Act, 1951. The applicant filed an application under s. 10 of the 
Act for a declaration inter alia that the partnership between the applicant and 
the respondents was dissolved in July 1949, that the accounts of the partnership 
be taken and that the amount found payable to the applicant be paid to him. 
The Tribunal, who was the Judge of the City Civil Court of Bombay, dismissed 
the application, observing, in his judgment, as follows :— 

“After carefully considering the provisions of ss. 10 and 13, I think that there is 
no distinction between the two sections as sought to be made out by Shri Motwani. 
Section 10 speaks of a claim made against a displaced debtor. If, therefore, under s. 10 
there is an application to recover a claim but not a debt by the displaced debtor, there 
would not be any mention of a displaced debtor. The word then used would be dis- 
placed person. Unless there is a debt due by a displaced debtor there cannot be a 
displaced debtor. The displaced debtor has been defined by the Act by s. 2(9) as 
‘Displaced debtor means a displaced person from whom a debt is due or is being 
claimed. That being so, the definition of displaced debtor involves the idea of a 
debt being claimed against him. The difference in the wording of s. 10 and s. 13 
arises because the Legislatures have thought it fit to make separate provisions for 
two kinds of applications one where the respondent is a displaced person, such an 
application is under s. 10, and the other against the respondent who is not a displaced 
person. Such an application is maintained under s. 13. If s. 10 were to state that 
‘Any displaced person claiming a debt against a displaced debtor,’ there might be 
some tautology, because displaced debtor involves the idea of a debt being claimed 
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against him: while from s. 13 it is quite clear that the debt that is claimed against the 
person is not against a displaced debtor; it must be a debt within the meaning of the 
Act, and therefore there is a necessity of mentioning specifically that the displaced cre- 
ditor claims a debt. Referring to the preamble of the Act itself, it seems that the 
whole Act is passed to make certain provisions for the adjustment and settlement of 
debts due by displaced persons, for the recovery of certain debts due to them and for 
matters connected therewith. If the interpretation of Shri Motwani is accepted,® it 
would lead to an application being filed under s. 10 for recovery of a claim Which 
is not a debt as defined by the act. That interpretation cannot be accepied also he- 
cause the very section itself as it proceeds further, mentions that the application must 
be filed together with the statement of debts owed to the creditor with full particulars 
...l, therefore, hold that the claim in this application is not a debt as defined by 
the Act, firstly because there is no pecuniary liability existing before the date of coming 
into force of this Act as well as there is no pecuniary liability by one partmer to the 
other till the accounts are taken between them. I am fully aware of the emphasis the 
respondents have given on the words “whether ascertained or to be ascertained.” But, 
as I have already pointed out before, no one partner can pay any amount till the 
accounts are taken. Under these circumstances, I hold that the claim made in the 
application is not a debt within the meaning of the Act LXX of 1951. I also hold that 
in order that an application under s. 10 is maintainable, theresmust be debt owed by 
the displaced debtor to the displaced creditor who has come to the Tribunal.” 


The applicant appealed to the High Court. 


A. S. Motwam, for the appellant. 
Khanchand Gopaldas, for respondents Nos. 1 to 8. 
Suganlal Hassanand and Bahanlal Suganlal, for respondents Nos. 4 and 5. 


CHAGLA C.J. A short but rather interesting question as to the proper con- 
struction of s. 10 of the Displaced Persons (Debts Adjustment) Act, 1951, 
arises on this appeal, and the only facts that are necessary to state for the 
determination of this question are that the appellant filed an application under 
s. 10 before the Tribunal. who was the Judge of the City Civil Court, claiming 
partnership accounts from the respondents who were his partners, on the basis 
of the partnership being dissolved in July 1949, and also claiming to receive 
moneys found due and payable to him on taking such accounts. Now, if this 
had been a suit, the suit would have been obviously described as a suit for tak- 
ing partnership accounts of a dissolved partnership, and the question that falls 
to be determined by us is whether under s. 10 an application can be made of 
the nature made by the appellant in this case. The learned Judge below took 
the view that the petition did not lie and dismissed it, and the appellant has 
now come in appeal. 

Section 10, which calls for construction at our hands, is in the following 


rms: 

“Any displaced person having a claim against a displaced debtor may make an 
application in such form as may be prescribed, for the determination thereof to the 
Tribunal within the local limits of whose jurisdiction the displaced debtor actually and 
voluntarily resides, or carries on business, or personally works for gain, together with 
a statement of the debts owed to the creditor with full particulars thereof.” 
Admittedly the appellant is a displaced person as defined under the Act and 
the contention of Mr.’ Motwani is that he being a displaced person he has made 
a claim against a displaced debtor who happens to be the other partners, the 
respondents in this case, and therefore his application is a proper application 
which falls under s. 10. ‘‘Displaced debtor’’ has been defined in the Act and 
the definition is that it means a displaced person from whom a debt is due or Is 
being claimed, and what is contended is that although a debt as defined by the 
Act may not be due from the respondents, if a debt is only claimed it would 
be sufficient to bring the displaced debtor within the ambit of the Act and of 
s. 10 and an application would lie against him by the displaced person if he hgm 
any claim against him. 
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In order to understand this contention it is necessary to look at the purpose 
for which the Act was enacted and the machinery set up by the Act. As the 
preamble states, the Act is to make certain provisions for the adjustment and set- 
tlement of debts due by displaced persons, for the recovery of certain debts due 
to them and for matters connected therewith or incidental thereto. Therefore, 
the main and principal object of the Act is the adjustment and settlement of 
debts due by displaced persons and also to enable displaced persons to recover 
debts due to them. Now, it is not all debts that form the subject of this legis- 
lation. ‘‘Debt’’ has been defined and the definition is that it is any pecuniary 
liability, whether payable presently or in future, or under a decree or order of 
a civil or revenue Court or otherwise, or whether ascertained or to be ascer- 
tained, The rest of the definition is not material for the purpose of this argu- 
ment. Therefore, in order that there can'be a debt which can be adjusted or 
with regard to the recovery of which the special facility povided by this Act 
can be afforded to a displaced person, it must be not only any liability but a 
pecuniary liability and the pecuniary liability must be an existing obligation 
although it may not be payable in presentia and even though it may not be as- 
certained at the relevant date. But the emphasis that the Legislature has plac- 
ed is upon the word ‘‘pecuniary’’ which qualifies ‘‘liability’’, thereby ruling 
out other kinds of liability which although based upon an existing obligation 
are not pecuniary in their nature. 

Section 5 deals with application by displaced debtors for adjustment of debts 
and under that section it is clear that what can be adjusted is debts as defined 
in the Act. Sub-section (2) provides for the particulars to be mentioned in the 
application, and sub-s. (3) provides: 

“All persons whose names are shown in any schedule as having -claims against the 

displaced debtor and all persons whose names are shown as joint-debtors shall be 
deemed to be the respondents to the application and there shall be filed along with 
the application, or with the permission of the Tribunal at any later stage of the pro- 
ceedings, as many copies of the application and as many envelopes and notices in the 
prescribed form duly addressed to the respondents as there are respondents.” 
It will be noticed that the expression here used is not ‘‘debts’’ but ‘‘claims”’ 
and these are claims against the displaced debtor who makes an application 
under s. 5 for the adjustment of his debts. But this word ‘‘claim”’ is clearly 
equated to ‘‘debts’’ because when we look at the first annexture which has got 
to be filed, it is a schedule containing particulars of all the debts of the appli- 
cant, whether owed jointly or individually, together with the names and 
addresses of the creditors and joint-debtors, and sub-s. (3) obviously refers to 
this schedule. Therefore, at least in this section the Legislature has made no 
distinction between a claim and a debt. The claim against the displaced debtor 
must be a claim to a debt as defined by the Act. It is only if we read the ex- 
pression ‘‘claim’’ to mean that that we can reconcile the provisions of s. 5(1) 
and the schedule that the debtor has to file along with his application. 

Then comes s. 10 with which we, are concerned, and what is urged is that the 
claim in this section is wider than’ the debt as defined by the Act, and what is 
very strenuously pressed upon us is that when we look at s. 13 which deals with 
claims by displaced creditors against persons who are not displaced debtors, 
the expression that the Legislature has used is a ‘‘displaced ereditor’’ whereas 
in s. 10 the expression. used is a ‘‘displaced person’’. As already pointed 
out, ‘‘displaced debtor’’ is defined, and although the Legislature may not have 
used the expression ‘‘displaced ereditor’’ when it used the expression ‘‘displac- 
ed debtor’’ against whom the claim is made, it indicates the nature of the claim, 
because by reason of the definition of a ‘‘displaced debtor’’ he must be a person 
from whom a debt is due or is being claimed. But what has to be claimed 
against the displaced debtor is a debt as defined by the Act. Therefore, whether 

debt is due by him or whether the debt is claimed from him, the position 1s 
Pre game that the subject-matter of the dispute under s. 10 between the displac- 
ed person and the displaced debtor must be a debt as defined by the. Act, _ If 
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the intention of the Legislature was to give a wider connotation to the expression 
‘‘claim’’ in s, 10 as including something more or something other than a claim 
to a debt as defined in the Act, then it is difficult to understand why a displaced 
debtor was defined as a person from whom a debt is due or a debt is being claim- 
ed, and when we look at the statutory form which has been prescribed and in 
which the application has got to be made, the position is made even clearer, 
because s. 10 says that the application has got to be submitted with a statem&nt 
of the debts owed to the creditor with full particulars thereof, and -when we 
turn to the statutory form, in item (d) what has got to be stated is the amount 
of the debt or debts due to the applicant from the displaced debtor and full 
particulars relating thereto. Therefore, the displaced person is not called upon 
to mention any other liability under which the displaced debtor is, except the 
liability or liabilities which constitute a debt within the meaning of the Act. 

` When we turn to s. 11, the argument that the expression ‘‘claim’’ used in 
s. 10 can only mean a claim to a debt as defined by the Act is further reinforced. 
Section 11 gives an option to the displaced debtor against whom an application 
is made under s. 10. A show cause notice has got to be issued against him and 
the notice calls upon him either to show cause against the application under 
s. 10 or to make an application on his own behalf under s. 5, If he does not 
wish to make an application under s. 5, then he has a right to contest the claim 
on merits made in the application under s. 10. But—and this is the important 
aspect of the matter—he has a right on an application being made under s. 10 
to make an application on his own behalf under s. 5. In other words, he could 
ask the Court to adjust the claim made by the displaced person under s. 10 and 
such an adjustment could only be made provided the adjustment relates to a 
debt as defined in the Act. As already pointed out, s. 5 only contemplates 
adjustment of debts as defined by the Act. Therefore it is clear that the claim 
made by a displaced person under s. 10 must be a claim to a debt. with regard 
to which it would be open to the debtor under s. 11 to make an application under 
s. 5 and to have that claim adjusted. Section 13 admittedly refers to claims 
made by a displaced creditor which are claims to a debt or debts as defined by 
the Act, because there the very expression ‘‘displaced ecreditor’’ has been defin- 
ed as a displaced person to whom a debt is due from any person, whether a dis- 
placed person or not. 

Therefore, looking to the scheme of the Act and the various provisions con- 
tained in the Act, it is quite clear that whether an application is made for the 
adjustment of debts due by the debtor or whether a claim ig made under s. 10 
by a displaced person against a displaced debtor or a claim is made by a dis- 
placed creditor against a person who is not a displaced debtor, the subject mat- 
ter of the debt or the claim must be as defined by the Act, viz. a pecuniary 
liability, and if the debt is in respect of a liability which is not pecuniary or if 
the claim is to enforce a liability which is not a pecuniary liability, then neither 
the debt nor the claim would come within the ambit of the Act and no proceed- 
ings can be taken either with regard to the debt or the claim. 

Mr. Motwani strongly relied on an observation made in Baburao Pai v. Dal- 
_ sukh,' where this Court was considering the provisions of s. 15 of the Act and 
in considering the scheme it was observed in passing that (p. 498): 

“,...Section 10 deals with claims by creditors against displaced debtors, and it is 
rather significant to note that as between displaced creditors and displaced debtors 
what has to be investigated is a claim made .by the creditor and not a debt due by 
the displaced debtor as defined by the Act.” 

The observation is cléarly obtter and it is clear that although the investigation 
is with regard to a claim made by the creditor, the claim must be in respect of 
a debt as defined by the Act. 

The next contention urged by Mr. Motwani is that even if the claim to be 

made by a displaced person under s. 10 has to be a claim in respect of a debt, this 
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present claim is in respect of a debt as defined by the Act. In our opinion that 
contention is clearly untenable. The only existing obligation upon the respondents 
at the date of the application was a liability to render accounts to the appellant. 
There was no existing pecuniary liability at that date. It is well settled that there 
is no relationship as of debtor and creditor between partners unless and until the 
partnership has been dissolved and accounts have been taken and it is ascer- 
j tained what amount is due by one partner to another. Until the accounts are 
taken the only right that a partner has is to call upon the other partners to 
render accounts to him. Therefore, what the appellant was seeking to enforce 
against the respondents was not any existing pecuniary liability, but- he was 
seeking to enforce the obligation which lay upon the respondents to render ac- 
eounts to him, and that is precisely why the application was to compel the 
respondents to render accounts and for the relief that the applicant should be 
paid whatever was found due on the taking of the accounts. Mr. Motwani says 
that because the appellant has asked for an amount being paid to him on the 
accounts being taken he is enforcing a pecuniary obligation. That contention 
is contrary to the principles underlying the law of partnership. The relation- 
ship of ereditor and debtor would only arise after the accounts were taken. It 
is only then that it could be said that there was a financial lability upon 
one partner or another. The position would have been different if the accounts 
had been made up and on the accounts being made up a certam amount was 
due to one partner. Then if that partner files a suit, he is enforcing a pecuniary 
liability which has arisen and which the other partner is under an obligation to 
discharge. But till the accounts are taken there is no pecuniary liability which 
the other partner has to discharge, because it is not known whether in fact there 
ig any pecuniary liability upon him, and that could only be known after the 
partnership accounts have been taken. Therefore it is clear that the claim made 
by the appellant is a claim to a liability which is not a pecuniary liability, or, to 
put it in a different language, the claim made by the appellant is not a claim to 
a debt as defined by the Act, and although a claim is made against a displaced 
person, the claim is not that a debt is due by the displaced person. 
We, therefore, agree with the learned Judge that the application was not 
maintainable, The appeal fails and is dismissed. No order as to costs. 


Appeal dismasseit. 


Before Mr. Justice Gajendragadkar and Mr. Justice Gokhale. 


RAMCHANDRA VITHAL PALSULE v. PAYAGONDA ANANTGONDA 
PATIL.* 

Bombay Agricultural Debtors Relief Act (Bom. XXVIII of 1947), Sec. 22 (2) (3) and 
second proviso--Kclhapur Debt Conciliation Act, Sec. 14 (1) (2)—Kolhapur State 
(Application of Laws) Order, 1949, para. 5, proviso—Amount due to creditor settled 
by Conciliation Board established under Kolhapur Debt Conciliation Act and regis- 
tered tinder s. 14 (2) of such Act—Whether such amount could be subjected to cuts 
under s. 22 of B. A. D. R. Act—Words “the amount so determined shall be bind- 
ing on the parties” in second proviso to s. 22 of Bom. Act whether exclude applica- 
tion of relevent rules prescribed by s. 22 of Act—Whether second proviso to s. 22 
ultra vires. 


The second proviso to s. 22 of the Bombay Agricultural Debtors Relief Act, 1947, 
prevents an inquiry being held into the history and meri of the transactions covered 
hy the conciliation agreement but requires that the amounts determined by the 
said agreement should nevertheless be subjected to cuts in the same manner as 


*Decided, March 28. 1956. Civil Revision 223 of 1988, confirming the orders passed by 
Application No. 405 of 1955 (with Civil Re- G. S. Dhawale, Joint Civil Judge, Junior 
ion Application No. 406 of 1955), from the Division, Kurundwad, in Consolidated Cases 
Ai ion of S. M. Khatavkar, Assistant Judge, Nos. 3130, 8181 and 8182 (D. A. Applications 
Kolbapur, in B.A.D.R. Appeals Nos. 174 and Nos. 3829, 8661, 3827, 3705, 3557 and 3629). 
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the amounts determined by decrees passed by Courts of competent jurisdiction are 
subjected to the same cuts. 

The expression “the amount so determined shall be binding on the parties” in 
the second proviso to s. 22 of the Bombay Agricultural Debtors Relief Act, 1547, 
means that the determination of the said amount will not be reviewed and reconsi- 
dered by inquiring into the previous history and nature of the dealings between the 
parties and it is not intended to exclude the application of the other relevant rfiles 
prescribed by s. 22 of the Act. i 

The object of the second proviso to s. 22 of the Act is to place the transactions 
which have been the subject-matter of conciliation agreements under the Kolha- 
pur Debt Conciliation Act on the same footing as-the transactions covered by the 
first proviso to s. 22. Just as in regard to transactions under the first proviso the 
preliminary inquiry under s. 22 is prohibited but the application of the remaining 
rules for determining the amount is allowed, so in the case of transactions which 
have become the subject-matter of a conciliation agreement under the Kolhapur 
law these would be no inquiry into the merits and history of the transactions and 
the adjustment of the debts will begin with the assumption that the amount deter- 
mined by the conciliation machinery is binding between the parties. 

The right under s. 14 (2) of the Kolhapur Debt Conciliation Act to execute the 
conciliation agreement as if it was a decree of a civil Court, is not affected by the 
application of the material rules as to artificial cuts under s. 22 of the Bombay 
Agricultural Debtors Relief Act, 1947, so as to make the said application ultra vires 
of para. 5 of the Kolhapur State (Application of Laws) Order, 1949. 

Alagappa v. Nachiappa’ and Delhi Cotton Co. v. Income Tax Commissioner,’ 
referred to. 


One Payagonda and another (opponents) executed three mortgages between 
April 24, 1925, and July, 1934, in favour of Ramchandra (petitioner) and the 
total amount due under the mortgages was Rs. 6,500. In or about 1939, in the 
former State of Kolhapur, the Kolhapur Debt Conciliation Act was passed and 
Conciliation Boards were constituted under the Act for settlement of debts of 
agriculturists. The opponents applied to the Board for adjustment of the 
debts evidenced by the aforesaid mortgages, and under s. 14(1) of the above 
Act the Board settled the debt at Rs. 9,100 payable in certain annual instalments. 


On March 1, 1949, the-State of Kolhapur merged into the State of Bombay 
and by a notification issued on the same date, the Kolhapur Act was repealed 
and the Bombay Agricultural Debtors Relief Act, 1947, was made applicable to 
the areas comprised in the former Kolhapur State. Applications were made 
by the opponents and the petitioner to the Court constituted under the Bombay 
Act for adjustment of a balance of Rs. 4,200. The trial Judge found that the 
opponents were debtors under the Act and that their debts did not exceed Rs. 
15,000. He then proceeded to scale down the debts under s. 22(2) and (3) of the 
Aet, rejecting the petitioner’s contention that by virtue of the second 
proviso to s. 22 his debt was not liable to any reduction. The trial Judge held 
that an amount of Rs. 1,160 was payable by the opponents to the petitioner, 
observing as follows :— . ; l 

“From the wording of this proviso it seems that once claim of the parties has been 
settled by the competent tribunal or authority, the parties are not allowed now to 
dispute the same. This proviso does not indicate that the settled claim is excluded 
from the application of the provisions of s. 22 of the Act. Therefore, in my opinion, 
the amount settled by the Debt Conciliation Board is subjected to a cut as per provi- 
gions of s. 22. If the interftion of the Legislature was to keep the amount settled by the 
competent tribunal or authority untouched there would have been a separate section 
for that, instead of a proviso to s. 22. Section 3 of the Act excludes some debts of 
a debtor from the application of this Act. If, therefore, that was the intention of the 
Legislature a suitable clause would have been included under s. 3 of the Act for the 


n 


debts determined by competent authority or tribunal in the merged Kolhapur State. m 


1 [1958] Mad. 996. © 2 (1927) 30 Bom. L; R. 60, P.C. 


760 THE BOMBAY LAW REPORTER. (VOL. LVI. 


On appeal, the Assistant J udge confirmed the award of the trial Court and 
dismissed the appeal, observing, in his judgment, as follows :— 

“It is clear, therefore, that the agreement, which has been registered in the present 
case between the parties stands on the same footing as a decree passed by a civil Court. 
_ Now, as I have already pointed out the amount settled by a decree is binding 
-on , the parties. Even under s. 22 of the D. A. Act, the Court cannot go behind 
it ang it can reopen it to a limited extent, namely, to find out what is the prin- 
cipal and what is the interest awarded by the decree. If there is no material to find 
out the principal and interest, then the rule of thumb is to be applied. But-it has 
never been suggested that the amount decreed is not subject to the statutory cuts or 
reduction of interest laid down in sub-ss. (2), (3) and (4) of s. 22 of the Act. The prin- 
ciple of the reduction of the debt found due on taking accounts by awarding certain 
percentage cuts is a novel and important feature of the B. A. D. R. Act. This is one 
of the most beneficial provisions in the B. A. D. R. Act. It is justified on the ground 
of economic depression and fall in prices since 1931. It is a matter of common know- 
ledge that the period prior to January 1, 1931, was a period of high prites and low 
purchasing power of money. The nine years which followed after that were the pe- 
riod of depression and low prices. After January 1, 1940, on account of the second 
World War, there was inflation of currency and prices again soared high. The date 
January 1, 1940, to a ceftain extent, therefore, represents the date of the lifting of the 
depression. So although at first sight it may appear that the cuts imposed by sub-ss. 
(2), (3) and (4) are arbitrary, they are really not so and have relation to the economic 
situation of the agriculturists in the context of the world depression. It may be noted 
that although the B. A. D. R. Act has undergone amendments in several respects, this 
provision of a compulsory cut, which is a pivotal stone of the arch of the scheme of 
adjustment of debts is retained. In the application of this principle, it is important 
to bear in mind that no distinction is made between the debts of which an account 
has been taken in the manner prescribed by this Act or the debts which have already 
been subjected to a strict scrutiny by the civil Court. The agreement effected by the 
Debt Conciliation Board of Kolhapur stands on the footing as if it were a decree of 
a civil Court. For the foregoing reasons, I cannot accede to the argument that the 
amount settled by the Debt Conciliation Board is not subject to the statutory cuts.” 


The petitioner applied in revision to the High Court. 


The application was heard with another application in which the same ques- 
tion of law was involved. 


M. V. Paranjape, for the applicant, in both the C. R. As. 

G. R. Madbham, for opponents Nos. 1 and 2, in ©. R. A. No. 405/55, and 
opponent No. 1, in C. R. A. No. 406/55. 

V. S. Desar, Assistant Government Pleader, for H. M. Choksi, Government 
Pleader. 


GAJENDRAGADKAR J. The short point of law which arises in these two re- 
visional applications falls to be considered under the second proviso to s. 22 
of the Bombay Agricultural Debtors Relief Act, 1947. The petitioners before 
us are the creditors and on their behalf Mr. Paranjape has strenuously contend- 
ed that the Courts below acted illegally in submitting the debts due to the 
petitioners to the cuts prescribed by s. 22 of the Act. His argument is that the 
effect of the second proviso to s. 22 is that the amount which has already been 
determined as due to the creditors from their debtors shall be binding on the 
parties and the said amount shall not be submitted tg any further cut under 
s. 22 of the Act. The answer to the point thus raised by Mr. Paranjape would 
depend on the construction of the said second proviso. 

Before dealing with this point, it would be relevant to mention a few material 
facts which give rise to the point. The two creditors before us are Utturkar 
and Palsule. Jn favour of Utturkar a mortgage bond had been executed on 
Faly 22, 1926, for Rs. 1,000. In favour of Palsule three mortgage bonds were 
executed and the total amount due under these mortgage bonds was Rs. 6,500. 


- 
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It appears that the Conciliation Board was established at Ichalkaranji under 
the Kolhapur Debt Conciliation Act of 1939. The debtors applied to the Board 
to effect a settlement of their debts. Ultimately a settlement was reached and 
was reduced to writing in the form of an agreement as required by s. 14(1) of 
the Act. This settlement was duly registered by the Chairman of the Board. 


By this agreement the debt due to Palsule was reduced from Rs. 11,999 to™ 


Rs. 9,100 and it was made payable by 13 annual instalments of Rs. 700 „each, 
Similarly the debt due to Utturkar was settled at Rs. 960 and was made payable 
by 12 instalments of Rs. 80 each. It appears that subsequent to this settlement 
some instalments were paid by the debtor. Then the Kolhapur State with its 
feudatory Jahagirs was merged with the State of Bombay and as a result of the 
merger the Bombay Agricultural Debtors Relief Act was made applicable to the 
merged area with some modifications and the Court to administer the provisions 
of the Act was constituted at Kurundwad. Before this Court both the parties 
made applications for adjustment of their debts. These applications were con- 
solidated. Preliminary issues were found in favour of the debtors and the 
Court then proceeded to adjust the debts under:the provisions of s. 22 of the 
Act. The learned Judge in applying the provisions of s. 22 assumed that the 
amounts which were found due to the two creditors were binding between the 
parties. But nevertheless he proceeded to apply the cuts fo these two amounts as 
prescribed in sub-ss.(2) and (3) of s. 22. The result was that Rs. 1,160 were de- 
clared to be due to Palsule and Rs. 16 to Utturkar. The other debts dne from the 
same debtors were likewise adjusted and an award was passed under s. 33 of the 
Act on March 31, 1953. Against this award the two creditors preferred appeals 
to the District Court at Kolhapur. The learned Assistant Judge who heard these 
appeals noticed the fact that in the District of Kolhapur conflicting views had 
been taken by the appellate Court as to the effect of the second proviso to s. 22. 
He, however, held that the second proviso on which the creditors relied did not 
preclude the imposition of the statutory cuts prescribed by s. 22. In the result 
he agreed with the conclusion of the learned trial Judge and dismissed the 
appeals. That is why the creditors have come to this Court in revision, and 
on their behalf Mr. Paranjape has argued that in directing that the amounts 
found due to the creditors by the Conciliation Court under the Kolhapur Act 
should be further exposed to the artificial cuts prescribed by s. 22 the Courts 
below have misconstrued the effect of the second proviso to s. 22. 

In dealing with this argument it would be necessary to bear in mind the 
material provisions of the Kolhapur Debt Conciliation Act and to examine the 
provisions of s. 22 of the Bombay Agricultural Debtors Relief Act in the light 
of the second proviso which has been subsequently added to s. 22. The scheme 
of the Kolhapur Debt Conciliation Act generally appears to be to encourage 
voluntary conciliation and settlement of disputes between creditors and debtors 
in respect of debts to which the Act applied. Section 4 authorised the debtor 
or any of his creditors to make an application to the Board appointed for the 
relevant area. After the application thus made was examined, notice calling 
upon the creditors to submit a statement of debts was issued under s. 9. Section 
14(1) provided that if the creditor to whom not less than forty per cent. of the 
total amount of the debtor’s debts were owing, came to an amicable settlement 
with the debtor, such settlement shall forthwith be reduced to writing in the 
form of an agreement. Sub-section (2) of s. 14 required the said agreement 
to be registered within one month from the date of its making. If no amicable 
settlement was arrived gt under sub-s.(Z) of s. 14, the application was liable to 
be dismissed under s. 21. Section 22(1) dealt with the grant of a certificate 
bv the Board in respect of certain debts. Under this section, if any creditor 
refuses to agree to an amicable settlement, the Board may. if it is of opinion 
that the debtor had made sneh creditor a fair offer which creditor ought 
reasonably to accept. grant the debtor a certificate. in such form as may he 
prescribed. in respect ‘of the debts owed by him to such creditor. The effect ®f 
this certificate is specified in sub-s. (2) of s. 22. In a case where the certificate 


q 
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has been issued, if the creditor sues to recover the debt in a civil Court, the Court 
shall, notwithstanding the provisions of any law for the time being in foree, 
not allow the plaintiff any costs in such suit or any interest on the debt after 
the date of such certificate. Where an agreement is registered under 8. 14(2), 
it becomes capable of enforcement as if it were a decree of a civil Court. Where 
an agreement is not reached and has therefore not been registered, the penalty 
against the creditor in cases falling under s. 22(1) is that he would be deprived 
of his costs and interest in case an action for recovery of the debt is instituted 
by him in the ordinary civil Court. Broadly stated, this is the scheme of the 
Kolhapur Debt Conciliation Act, which it is necessary to remember in dealing 
with the merits of the arguments which have been urged before us by Mr. 
Paranjape. It is clear that if an agreement is entered into and is registered, 
the amount determined by the agreement cannot be disputed “by either of the 
parties in execution proceedings; and as I have just indicated the agreement 
itself has to be treated as if it were a decree for the purpose of enforcement. 
In other words, the ereditor who has agreed to the conciliation of his debts with 
his debtor under s. 14 and who has entered into an agreement which is ultimate- 
ly registered under the said section, may be described as a decree-holder in 
whose favour an agreement has been passed which is capable of execution as 
if the agreement was ù decree and the amount which has been settled by the 
agreement would be treated as a decretal amount which the ereditor is entitled 
to recover in execution proceedings. 

I will now consider the scheme of s. 22 of the Bombay Agricultural Debtors 
Relief Act. Section 22 first requires the Court to inquire into the history and 
merits of the case and take account between the parties from the commencement 
of the transactions subsisting between the parties and the persons (if any) 
through whom they claim. The object of making this inquiry is ultimately to 
determine the amount due to each of the creditors at the date of the application 
made under s. 4. The inquiry is a preliminary inquiry and it ultimately leads 
to the determination of the amount due to each creditor. Once the inquiry into 
the history and merits of the transactions is completed, the task of determining 
the amount begins and in determining the amount several rules have been pres- 
eribed by the relevant sub-sections of s. 22. Sub-section (1) provides for the 
manner in which the accounts of principal and interest have to be taken. In 
regard to a debt which is evidenced by a decree it has been laid down by the 
proviso to sub-s. (1) that if such decree does not specify the amount of principal 
and interest separately or does not contain any material for determining the 
same, two-third and one-third of the amount awarded by such decree shall, for 
purposes of this clause, be deemed to be the amount awarded on account 
of principal (including costs) and interest, respectively. In other words, 
having laid down the procedure which has to be adopted in taki ac- 
counts under sub-s. (1), a special provision has been made in respect of the 
decretal amount and a general rule has been prescribed for dividing the decre- 
tal amount into principal and interest, if the decree does not give any clear 
indication as to the said respective amounts. Then follow sub-ss. (2), (3) and 
(4) which direct the amount to an artificial cut by the rule of thumb. Sub- 
section (2) deals with transactions which commenced nefore January 1, 1931. 
and it provides that the amount found due in respect of principal as well as in 
respect of interest under such transactions shall each be separately reduced by 
40 per cent. notwithstanding that a decree or order of a civil Court was passed 
in respect of any such amount or portion thereof. A sjnilar cut, though at the 
reduced rate of 30 per cent., is prescribed by sub-s. (3) in respect of transactions 
which commenced on or after January 1, 1931, but before January 1, 1940. Sub- 
section (4) then lays down that in the case of transactions which commenced on 
or after January 1, 1940, in the account of interest there shall be debited to the 
debtor simple interest on the balance of principal for the time being outstanding 
at the rate agreed upon between the parties, or at the rate allowed under any 
decree passed between the parties, or at rate not exceeding 6 per cent. per annum. 
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whichever is the lowest. In other words, the artifical cut prescribed by sub-ss. 
(2) and (3) is not available in respect of transactions which commenced on 
or after January 1, 1940. Sub-section (5) then provides for the crediting of 
the amount received from the debtor in a special way, and sub-s. (6) applies 
the rule of damdupat. It would thus be seen that the most important feature 
of the provisions of s. 22 is the artificial cut to which the amount due to thé™ 
creditor by way of principal or interest is submitted under the provisions of 
sub-ss. (2) and (3). The rule prescribed is no doubt a rough and ready rule, 
but it would be legitimate to assume that the Legislature enacted this artificial 
rule in order to give protection to the debtors on -the assumption that the period 
prior to January 1, 1931, was marked by high prices and low purchasing power 
of money. Legislature appears to have thought that the period of 9 years 
following January 1, 1931, was a period of depression and low prices, whereas 
after January 1, 1940, when the second world-war had intervened currency had 
inflated and prices had soared high. Indeed it may not be inappropriate to 
describe tlfese concessions as the most beneficial concessions granted to the deb- 
tors under s. 22 of the Act. Mr. Paranjape contends that however beneficent 
these concessions may be, the debtors who have already entered into a voluntary 
conciliation in respect of their debts under the Kolhapur Act are not entitled 
to invoke these concessions because of the specifie provisions contained in the 
second proviso to s. 22 of the Bombay Agricultural Debtors Relief Act. It is, 
therefore, necessary to consider this proviso now. 

Before dealing with this proviso, however, it would be material to consider 
the first proviso which was enacted at the time when the Act was passed. Under 
this proviso it has been laid down that where the transactions between the 
‘parties have commenced more than 30 years before January 30, 1940, any settle- 
ment of accounts which has been last arrived at between the parties before the 
said period of 80 years and which is in writing and bears the signature of the 
debtor or the person through whom the liability is derived shall be accepted as 
binding between the parties and no inquiry into the history and merits of the 
case shall be made prior to the date of such settlement. It is clear that in respect 
of transactions to which this proviso applies the first part of s. 22 is inapplicable. 
Where the transactions between the parties fell under the first proviso, a preli- 
minary inquiry into the history and merits of the case is not intended to be held. 
It is equally clear that what this proviso probibits is merely the preliminary 
inquiry into the history and merits of the case; it leaves open the application 
of the other rules prescribed by s. 22 for the determination of the amount duc 
from the debtor to the creditor even in respect of these transactions. The 
second proviso was added after the merger of the Kolhapur State with the State 
of Bombay. This proviso lays down: 

“Provided further that where any amount due to a creditor is determined by a 
competent tribunal or authority under any law in force in the Kolhapur State relating 
to the conciliation or adjustment of the debts of the agriculturists corresponding to 
this Act, the amount so determined shall be binding on the parties.” 

Mr. Paranjape contends that when this proviso says that the amount so deter- 
mined shall be binding on the parties it is an absolute direction and there would 
be no justification for imposing any further cuts on the said amount. In other 
words, the argument is that once it is shown by a creditor that the amount due 
to him has been determined under the provisions of the Kolhapur Debt Con- 
iliation Act the ereditor is entitled to recover the whole of the amount from 
his debtor without the gpplication of any of the rules prescribed by s. 22 of the 
Bombay Agricultural Debtors Relief Act. We are not disposed to accept this 
argument. In terms this is a further proviso to s. 22. Indeed’ the word ® 
‘‘further’’ has been advisedly used in this proviso. The object of this proviso 
ig to place the transactions which have been the subject-matter of conciliation 
agreements under the Kolhapur law on the same footing as the transactions 
covered by the first proviso to s. 22. Just as in regard to transactions uy@er 
the first proviso the preliminary inquiry under s. 22 is prohibited but the ap- 
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plication of the remaining rules for determining the airiount is allowed, so in 
the case of transactions which have become the subject-matter of a conciliation 
agreement under the Kolhapur law there would be no inquiry into the merits 
and history of the transactions and the adjustment of the debts will begin with 
the assumption that the amount determined by the conciliation machinery is 

~beading between the parties. The amount so determined is binding between 
the® par ties only in this limited sense that the determination of the said amount 
will not be reviewed and reconsidered by inquiring into the previous history 
and nature of the dealings between the parties. When it is stated that ‘‘the 
amount so determined shall be binding on the parties’’, it 1s not mtended to 
exclude the application of the other relevant rules prescribed by s. 22. The first 
proviso has also used the same expression, ‘‘as binding between the parties’’, 
and in our opinion the effect of this expression which is used in Both the provisos 
must be the same. It is true as Mr. Paranjape contends that in the first proviso 
we have the additional clause, ‘‘no inquiry into the history and merits of the 
case shall be made prior to the date of such settlement’’, whereas thig additional 
clause is not reproduced in the second proviso. It seems to us that the Legis- 
lature thought it unnecessary to reproduce this additional clause in the second 
proviso because the second proviso is enacted beginning with the words ‘‘Provid- 
ed further’’. In othere words, the second clause will be as much applicable to 
the second proviso as to the first. On principle it seems difficult to understand 
why the amount determined by conciliation agreement under the Kolhapur law 
should have been placed by the Legislature on a higher footing than the amount 
determined by a decree passed by a Court of competent jurisdiction in the 
State of Bombay. Even in regard to the amount determined by decrees passed 
by Courts of competent jurisdiction, the artificial rule about cuts applies. We 
are satisfied that by enacting the second proviso all that the Legislature intended 
to do was to prevent an inquiry being held into the history and merits of the 
transactions covered by the said conciliation agreement but to require that the 
amounts determined by the said agreement should nevertheless be subjected to 
cuts in the same manner as the amounts determined by decrees passed by Courts 
of competent jurisdiction are subjected to the same cuts. In our opinion, there- 
fore, the lower appellate Court was right in holding that the claim for exemp- 
tion from the application of sub-ss. (2) and (3) of s. 22 which was made by 
the creditors in respect of the amounts due to them is not well founded. 

Mr. Paranjape then contends that if this construction is accepted, the proviso 
would be ultra vires because it is Inconsistent with para. 5 of the Order, called 
the Kolhapur State (Application of Laws) Order, 1949. Paragraph 5 of this 
Order lays down that save as expressly provided in this Order, all enactments 
in force in Kolhapur State and all other laws and other enactments, mentioned 
in the paragraph, shall stand repealed: Provided that the repeal by this Order 
of any such enactments shall not affect the validity, invalidity, effect or conse- 
quence of anything already done or suffered or any right, title, obligation or 
liability already acquired, accrued or incurred, or any remedy or proceeding in 
respect thereof, or any release or discharge of or from any debt, penalty, ob- 
ligation, liability, claim or demand or, any indemnity already granted or the 
proof of any past act or thing. Mr. Paranjape’s argument is that under s. 14 
(2) of the Kolhapur Debt Conciliation Act, the conciliation agreement could be 
executed as if it was a decree and it could be executed on the assumption that 
the decretal amount would not be exposed to the risk of any further ent. If 
this right which has been safeguarded by the proviso to para. 5 of the Order, 
referred to above, is sought to be affected, the second® proviso to s. 22 of the 
Bombay Agricultural Debtors Relief Act would be ultra vires. We are dis- 
posed to think that this argument is based on a wrong assumption as to the 
nature of the right which the creditor obtained as distineuished from .the 
nature of the right which is safeguarded by the proviso. We have not been 
referred to any section in the Kolhapur Debt Conciliation Act which positively 
laid down that the decretal amount determined by the conciliation agreement 
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shall not be reduced. It is true that under the said Act normally the amount 
would be binding between the parties and the creditor would be entitled to 
recover it. But the only right which the creditor had was to execute the order 
as if it was a decree and that right is not taken away by the application of the 
material rules in s. 22. The position of the petitioners is analogous to the position 
of a decree-holder in the rest of the State of Bombay. What is saved by 
proviso to para. 5 of the Order is a vested right accruing to him under anf of 
the Acts or laws which were repealed by the Order. The right of the decree- 
holder to execute the decree is not affected. It is true that the decretal amount 
is exposed to the risk of a further cut by the statutory method prescribed and 
the material sub-sections of s. 22. But that does not in our opinion come within 
the mischief of the proviso to para. 5 of the Order. If the petitioners’ argument 
is accepted, the whole of the Act would be inapplicable to their claim and per- 
haps a similar claim may and can be made by all creditors in the district of 
Kolhapur. 

Mr. Madbhavi for the . debtors has referred us to a decision of the Madras 
High Court in Alagappa v. Nachiappa,' where it has been held that the decree- 
holder did not acquire any vested right under the prior decision of the Puduk- 
kottai Court, since all that was then adjudicated upon in the prior litigation 
was that the judgment-debtor was an ‘‘agriculturist’’ within the meaning of 
the Regulation then in force and that does not mean that no subsequent enact- 
ment on the subject can ever apply to the case. The proviso with which Raja- 
mannar, C.J., was concerned in this case had laid down that the repeal by s. 5 
of the Act of any corresponding law in force in any merged State immediately 
before the commencement of this Act shall not affect the previous operation of 
anv such law; and the argument urged before the Court was that the adjudica- 
tion under the previous Act was final and it could not be impaired or affected 
by the application of the subsequent Act. This argument was rejected by the 
learned Chief Justice. In our opinion, the observations made by Rajamannar, 
C.J., in dealing with the character of the right which had accrued to the party 
by virtue of the previous adjudication, as distinguished from the right which 
was safeguarded by the proviso, may be of some help in deciding the point raised 
before us by Mr. Paranjape. The learned Chief Justice referred to the obser- 
vations made by Channel J. in Starey v. Graham,? that a right acquired does 
not mean a ‘‘right’’ in the sense in which it is often popularly used. The right 
which a decree-holder has under a decree must be distinguished from the vested 
right which is the subject-matter of the proviso to para. 5 of the Order with 
which we are concerned. On the other hand, Mr. Paranjape relied on the ob- 
servations of the Privy Council in Delhi Cotton Co. v. Income Tax. Commis- 
sioner, where their Lordships stated that the provisions before them which, if 
applied retrospectively, would deprive of their existing finality orders which, 
when the Statute came into force, were final (i.e., unappealable), are provisions 
which touch existing rights, and such provisons are not, therefore, to be construed 
retrospectively. Where, before the new enactment was passed, certain orders 
had become final, that was treated as a right which could not be affected by the 
subsequent enactment, unless the subsequent enactment appeared to be retros- 
pective plainly and clearly. In our opinion, this principle can have no ap- 
plication to the point with which we are concerned. Mr. Paranjape’s claim is 

‘that his right to execute the decree without any further cut is a right which 

- falls within the proviso to para. 5 of the Order. If the right which he claims 
does not fall within para. 5, then Legislature was entitled to decide that even 
the rights of persons “who have obtained conciliation agreements under the 
Kolhapur Debt Conciliation Act should be submitted to the cut in the same © 
manner as the rights in favour of decree-holders in the rest of the State of 
Bombay are submitted to the cut. We are not prepared to hold that the right 
which flowed in favour of the creditor under s. 14(2) of the Kolhapur Debt, 
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Conciliation Act can be said to have been affected by the application of the 
material rules under s. 22 of the Bombay Agricultural Debtors Relief Act, so 
as to make the said application ultra vires. 


We must, therefore, hold that the learned Assistant Judge was right in con- 
firming the award passed by the learned trial Judge in the present proceedings. 
Bie or result, the applications fail and the rules are discharged. Since a con- 

stitutional point was raised by Mx. Paranjape we issued notice to the Govern- 
ment Pleader and in response to the notice Mr. Desai has appeared to assist us. 
The petitioners and the opponents should bear their own costs of these revisions. 
The petitioncr to pay the costs of the Government in Civil Application No. 405 
of 1955, ` 

Rules discharged. 


APPEAL FROM ORIGINAL CIVIL. e 


Before the Honble Mr. M. C. Chagla, Chief Justice, and Mr. Justice Desai. 


THE SPECIAL LAND ACQUISITION OFFICER, BOMBAY CITY AND 
BOMBAY SUBURBAN DISTRICT v. THE TRUSTEES OF THE WILL 
OF A. H. WADIA.* 


Land Acquisition Act (I of 1894)—Claimant challenging award made by Land Acquisi- 
tion Officer by relying on sales effected near acquired land to show that value of 
land higher than that given by such Officer—Claimant whether must prove fact 
and genuineness of such sales irrespective of any admissions relating to nature of 
such sales made by other party—Burden of proof. 


A claimant in challenging the award made by the Land Acquisition Officer under 
the Land Acquisition Act, 1894, can rely on sales of land effected near the area 
under acquisition, to show that the value of the land is higher than the value given 
by the Land Acquisition Officer. But in relying on such a sale the claimant must 
rely not only on the factum of the sale, but also on the fact that that particular sale 
is a genuine sale. It is always open to the other party to admit that a particular 
sale on which the claimant is relying is a genuine sale and the claimant need not 
prove anything more except the factum of the sale. Therefore, in each case it 
would depend upon what is the nature of the admission-made by one party or the 
other in the land reference proceedings. In such circumstances three positions may 
arise: The Land Acquisition Officer may only admit the factum of the sale, in which 
case, if the claimant has not proved anything more, that sale would have no relevancy 
as far as the fixation of compensation is concerned. Secondly, the Land Acquisition 
Officer may admit the sale subject to his right to calling evidence to prove that the 
sale was not a genuine sale, in which case it would depend upon the nature of the 
evidence led by him, and if he fails to lead any evidence, then his admission would stand 
and the sale must be looked upon as a genuine sale. The third position would be where 
the Land Acquisition Officer may admit the sale to be a genuine sale; he may admit 
not only the factum of the sale but the fact that it was a sale between a willing 
purchaser and a willing seller. If there is such an admission, then it would not be 
necessary for the claimant to adduce any evidence. Therefore it is not the duty of 
the claimant in every case, irrespective of the nature of the admission made, to call 
the purchaser or the vendor in order to prove the nature of the sale and to establish 
before the Court that it was a genuine sale. m 

Dhusabhai Polabhai v. The Special Land Acquisition Officer’ and The Special 
Land Acquisition Officer v. Shrimant Ganpatrao Trimbakrao Patwardhan,’ referred to. 


*Decided, March 28. 7956. O.C. J. Appeals decided by Gajendragadkar and Shah JJ., on 
Nos. 81 and 82 of 1953: Consolidated L. A. December 3, 1934 (Unrep.).. : 
References Nos. 1, 18,16, 17, 19, 20, 21 and 22 2 (1954) First Appeal No. 708 of 1952, 
o T. decided by Gajendragadkar and Shah J.J., on 

1 (1954) First Appenl No. 95 of 10953, November 25, 1954 (Unrep.). 
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By a notification issued on June 26, 1941, under s. 4(1) of the Land Ac- 
quisition Act, 1894, Government acquired 1240 acres of land lying between Vile 
Parle and Santa Cruz stations on one side and Kurla station on the other and 
which partly comprised lands belonging to the villages of Sahar and Kolekalyan. 
The lands were acquired for the purpose of constructing the Santa Cruz Aero- 
drome and these lands comprised mostly of agricultural lands which were ei 
Kharif or Warkas lands. The Special Land Acquisition Officer (petitioner) mdde 
an award on the belt system and awarded different amounts as compensationf tak- 
ing into consideration the location of the particular land and he made no distinc- 
tion between Kharif land and Warkas land, nor did he take into consideration the 
building potentiality of any of these lands. The Trustees of the Will of the late 
A. H. Wadia, who were the claimants, being dissatisfied with the petitioner’s 
award applied to refer the matter for determination to the High Court. The 
petitioner referred the matter to the High Court under s. 18 of the Land Acqui- 
sition Act. The references arising out of the petitioner’s award were heard by 
Tendolkar | On February 20, 1953, Tendolkar J. awarded Rs. 840 per acre for 
Kharif lands and Rs. 420 per acre for Warkas lands. In arriving at these figures 
his Lordship reviewed a large number of instances of sales in or near the area 
under acquisition but not going beyond three years from the date of the noti- 
fication. In the final summing up he accepted certain sales as representative in 
character and truly portraying the proper market price at the date when the sale 
was effected. He also directed that wherever the plot exceeded four acres the 
compensation should be increased by ten per cent. and also gave compensation 
for building potentiality. l 

The petitioner appealed to the High Court contending inter alia that the 
lower Court had failed to take into consideration certain other sales which were 
equally significant and equally representative in the sense that they truly indi- 
cated the market price at the time when the sales were effected. 


J. C. Bhat, with R. M. Kantawalla, for the appellant. 
H. D. Banaji, with M. P. Laud, for the respondents. 


Cuacua C. J. [His Lordship after setting out the facts, proceeded :] 

Before we deal with these instances a rather important point of procedure 
was raised by Mr. Bhat which we must proceed to consider. What was urged 
by Mr. Bhat was that many of these sales relied upon by the claimants were 
not strictly proved in the sense that neither the vendor nor the purchaser was 
called to depose to these sales and it was urged that the mere admission by the 
Land Acquisition Officer of the fact that these sales had been effected cannot 
take the place of the proper proof required by law. In order to understand 
this contention it is necessary to bear in mind the exact position of the claimant . 
when he comes on a reference before the Court. The award of the Land Ac- 
quisition Officer, as has often been said, is nothing more than an offer. It is 
open to the person whose lands are being acquired to accept that offer or he 
may not accept that offer and claim a reference to the Court. By claiming a 
reference to the Court and going to the Court he challenges the fairness of the 
compensation offered by the Land Acquisition Officer in his award, and to the 
extent that he challenges the award he is in the position of a plaintiff and the 
burden is upon him to satisfy the Court that the award made is not a proper 
or a fair award. One of the methods by which he can challenge the award is 
by satisfying the Court that sales effected in the neighbourhood at or about the 
time show that the value of the land was higher than the value given by the 
Land Acquisition Officer. But it is clear that the only sales that the claimant 
can rely upon are genuine sales, sales which indicate a proper market value. A 
sale may be a forced sale, a sale may be an accommodation sale, a purchaser may 
be prepared to pay a.fancy price for a particular land. there may be an element 
of speculation in a sale, but the Court has to discard these sales and try and 
concentrate only on those sales which are effected between a willing purchase: 
and a willing seller and in, which these extraneous factors are absent. There- 
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fore, in relying on a gale the claimant must rely not only on the factum of the 
sale, but also on the fact that that particular-sale is a genuine sale: If he merely ` 
_ proves the factum of the sale, he has not proved what is necessary in order to 
enable him to rely on that sale. But what has been overlooked in the argument: 
advanced by Mr. Bhat is that it is always open to the other party to admit that 
iin lace sale on which the claimant is relying is a genuine sale and the 

clAmant need not prove anything more except the factum of the sale. Therefore, 
in eath case it would depend upon what is the nature of the admission made 
by one party or the other in the land reference proceedings. Three positions 
` may arise. The Land Acquisition Officer may only admit the factum of the 
sale, in which case, if the claimant has not proved anything more, that sale would 
have no relevancy as far as the fixation of compensation is concerned. The 
Land Acquisition Officer may admit the sale subject to hiseright to calling 
evidence to prove that the sale was not a genuine sale, in which case it would 
depend upon the nature of the evidence led by him, and if he fails to lead any . 
evidence, then his admission would stand and the sale must be looked upon as a 
genuine sale. The third position would be where the Land Acquisition Officer 
may admit the sale to be a genuine sale; he may admit not only the factum of the 
sale but the fact that it was a sale between a willing purchaser and a willing 
seller. If there is such an admission, then it would not be necessary for the 
claimant to adduce any evidence. We refuse to countenance the proposition 
put forward by Mr. Bhat that in every case, irrespective of the nature of the 
admission made, it is the duty of the claimant to call the purchaser or the vendor 
in order to prove the nature of the sale and to establish before the Court that it 
was a genuine sale. 

Strong reliance was placed by Mr. Bhat on two judgments of this Court which 
aceording to him lay down the proposition that a sale must be rejected unless 
it is proved by a party to the sale being called before the Court and the party 
deposing before the Court as to the nature of the sale. The first Judgment to 
which reference is made is a judgment delivered by Mr. Justice Gajendragadkar 
and Mr. Justice Shah in Dhusabhat Polabha v. The Special Land Acquisition 
Officer.’ In that case the claimants had filled a purshis saying that they did not 
want to lead any oral evidence in the matter and the State also followed suit by 
saying that they did not want to lead any oral evidence. The Court was really 
considering the effect of this purshts and with respect it rightly came to the 
conclusion that inasmuch as the claimants were in the position of plaintiffs, if 
they did not lead any oral evidence to show that the conclusions recorded in the 
award were erroneous and that the award offered unsatisfactory compensation, 
the award would be confirmed. Therefore, this was a clear case where there was 
no admission by the State that the sales relied upon by the claimants were 
genuine sales, and in the absence of any oral evidence led by the claimants the 
position would have been that the claimants would have failed and the Court 
took a very indulgent view and remanded the matter back to the District Court 
for giving an opportunity to the claimants to lead the necessary evidence. There 
is an observation in the judgment of Mr. Justice Shah which may for a moment 
lead to the conclusion that in every case a party must lead evidence to prove that 
the instance of sale is an instance of genuine sale, and this is what the learned 
Judge says: 

“Whichever party relies upon an instance of sale as furnishing evidence of mar- 
ket value of the land under acquisition must lead evidence that it was an instance or 
a genuine transaction of sale of property for its true market value.” 

With respect, obviously this observation which is perfeetly correct is subject to 
the qualification that where the other side admits that the sale is an instance of 
_ a genuine transaction, then the necessity of proof is dispensed with. 

The other judgment relied upon is an earlier judgment of the same bench: 

The Special Land Acquisition Officer v. Shrimant Ganpatrao Trimbakrao Pat- 
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wardhan.2 Mr. Justice Gajendragadkar in this judgment says: 

i “A purshis ` “wheréby parties agree that certain documents should be produced 
cannot in our opinion legitimately .lead to the inference that the parties also agree 
‘that the consideration shown in the.,several documents should be regarded as afford- 
ing evidence about the proper value of the properties in question.” l 
With respect, we entirely agree. If the parties only agreed that the factum 

the sale need not be proved, then one cannot draw the inference that the p 

have agreed. to something. more, and what the parties have not agreed to se 
be proved according to law. 

Therefore, in this case what we have to look at is what was the agreement 
between the parties with regard to these instances of sale. By consent a state- 
ment showing the sales in the villages of Sahar and Kurla was put in and the 
statement was admitted by consent subject to the, right of the parties in any 
reference to prove that the transactions set out in the statement were not evidence 
-of the market value of the land in that area. The consent recorded by the learn- 
ed Judge is, perfectly clear and explicit. The parties reserve to themselves the 
right of in, evidence to show that the transactions mentioned in the state- 
ment did not constitute evidence of the market value of the lands in that area. 
But it is equally clear that when that right was not exercised, the result was that 
. the parties agreed that the transactions recorded in the statement did afford 
evidence of the market value of the lands in that area, and therefore when we 
haye in this case the instances of sales with regard to which no evidence has been 
led, the only inference that we can draw is that the parties failing to avail 
theniselves of the right reservéd to them under this agreement admitted that 
those instances were instances of genuine sales. With regard to Kolekalyan the 
agreement was that the statement of instances of sales relied upon by the 
parties so far as Kolekalyan lands were concerned was put in by consent and 
marked exh, R, and it appears that this consent was also conditional upon the 
right of the parties to lead evidence and in certain cases evidence has been led 
with regard to some of the gales relied upon by the parties. Therefore, in our 
opinion, it is entirely fallacious to suggest that in every case, irrespective of 
what parties might agree to, it is incumbent upon the claimant to prove that the 
sale represented a genuine transaction. As we have already pointed out, un- 
doubtedly the burden of proving that is upon the claimant, but the need for 
proof may be dispensed with by the consent given by the other side that the 
claimant need not lead that evidence as the fact was admitted by the other side. 

[The rest of the judgment is not material to this report.] 

Solicitors for the appellant: IJnttile & Co. 

. Solicitors for the respondents: Crawford Batley & Co. 


` Before the Hon’ble Mr. M. C. Chagla, Chief Justice, and Mr. Justice Desat. 


THE HOSPITAL MAZDOOR SABHA v. THE STATE OF BOMBAY.* 
Industrial Disputes Act (XIV of 1947), Secs. 25 (F), 25 (I), 25 (B), 2 (00), (j)—Employee 
retrenched without payment of retrenchment compensation—Whether retrenchment 
bad and service of employee not legally and effectively terminated—Test to deter- 
_ mine whether particular activity of Government an “industry” to which Act applies. 

Failure to comply ‘with the condition with regard to the payment of compensa- 
tion to an employee at the time of his retrenchment under s. 25 (F) (b) of the In- 
dustrial Disputes Act, 1947, gives to the employee the right to challenge his re- 
trenchment and to contend that his services were not legally and effectively: ter- 
` minated. 

The undertaking bf the State of Bombay in running the J. J. Group of Hospitals and 
employing workmen costitutes an “industry” within the meaning of the Industrial 
~ Disputes Act, 1947, and the Act applies to these hospitals. 

“es. (1954) First Appeal No. 798 “of 1952, *Decided, April 6, 1956. O. C.J. Aa 
decided by Gajendragadkar and Shah.JJ., on No. 65 of 1955 : Miscellaneous No. 118 of 1985. 
November 25, 1954 (Unrep.). = is 
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The test in order to determine whether a particular activity undertaken by Gov- 
ernment is an “industry” would be to consider whether if that activity had been 
undertaken by a private agency, would it have been an industry to which the Act 
applied. If the Act had applied to that activity, it is entirely immaterial -whether 
that activity is undertaken by Government. 

D. N. Banerji v. P. R. Mukherjee; The King v. Commonwealth Court of Con- 

N ciliation and Arbitration: Ex parte Victoria: Victoria v. The Commonwealth? Fede- 
rated State School Teachers’ Association of Australia v. State of Victoria’ and Etti 
v. Secretary of State for India,‘ referred to. 


Ong Vatsala Narayan and Ruth Isaac (petitioners Nos. 2 and 3) who were 
members of the Hospital Mazdoor Sabha (petitioner No. 1), a registered trade 
union, were employed in the J. J. Group of Hospitals at Bombay as ward ser- 
vants. On October 1, 1954, the Superintendent of the Hospitals served a notice 
upon petitioner No. 2 informing her that her services would be terminated with 
effect from November 1, 1954, on the ground that she was to be replaced by one 

. óf the retrenched personnel of the Civil Service Department of the State of 
Bombay (respondent No. 1) and that the notice should be treated as one month’s 
notice of termination. Thereafter by an order made on November 3, 1954, one 
Sakhubai was appointed in place of petitioner No. 2 with effect from November 
1, 1954. On November 1, 1954, the Superintendent of the Hospitals gave notice 
to petitioner No. 3 that her services would be terminated with effect from 
December 1, 1954, on the same ground as the termination of the service of peti- 
tioner No. 2. l 

The petitioners applied to the High Court under art. 226 of the Constitution 
of India for a writ of certiorari quashing the order passed by the Superinten- 
dent of the Hospitals retrenching petitioners Nos. 2 and 3, for a mandamus 
directing the reinstatement of the two petitioners and for a mandamus to per- 
form the obligations under ss. 25(F) and 25(H) of the Industrial Disputes Act, 
1947. The petition was heard by Tendolkar J. who dismissed it on July 28, 1955, 
observing, in the course of his judgment, as follows :— 
`- TENDOLKAR J. The sections, a breach of which by the respondents is alleged 
by the petitioners, are ss. 25(F) and 25(H). The heading of s. 25(F) is ‘‘Condi- 
tions precedent to retrenchment of workmen’’, and one of the conditions which 
is to be found in sub-el, (b) of that section is that ‘‘the workman has been paid, 
at the time of retrenchment, compensation which shall be equivalent to fifteen 
days’ average pay for every completed year of service or any part thereof in 
excess of six months”. It does appear on a reading of this section by itself 
that the payment of compensation is’a condition precedent to retrenchment. 
But when one turns to s. 25(Z) of the Act, that section provides for recovery 
from the employers of any compensation which may be payable under the provi- 
sions of the Chapter in which this section appears as arrears of Jand revenue. 
Obviously, if the retrenchment could not take effect until compensation was paid, 
there would be no point in providing for recovery of compensation as arrears of 
Jand revenue; and although the Legislature contemplated that the employers 
should pay the compensation at the time of retrenchment, I am not prepared to 
hold, reading ss. 25(F) and 25(7) together, that if such compensation is not paid 
the retrenchment is therefore void. 

Turning next to the grievance that the provisions of s. 25(H) have not been 
observed, that section provides that where any workmen are retrenched, and the 
employer proposes to take into his employ any persons, he shall give an opportu- 
nity: to the retrenched workmen to offer themselves for re-employment. This 
section clearly postulates that there is first retrenchmefit and subsequent to the 
retrenchment a vacancy arises, and when the vacancy arises, the retrenched 
workman must be given an opportunity to offer himself for re-employment. On 
the facts of this particular petition, petitioners Nos. 2 and 3 were retrenched to 
‘make room for somebody else; and therefore after the retrenchment no vacancy 
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ever arose which could have been offered to them or to any one else. In other 
words, a vacancy was created by retrenching petitioners Nos. 2 and 3 in order 
to appoint somebody else. The question, therefore, of the application of s. 25 
(H) to the facts of this case does not arise. At best, this is a case in which the 
retrenchment and the new appointment may be deemed to be simultaneous acts 
because the services of the petitioners were terminated and new persons woe 
taken into service from that very moment. 

It is true that assuming that this is a case of retrenchment and assuming 
that the Industrial Disputes Act applies, petitioners Nos. 2 and 3 would be 
entitled to the compensation which must be paid to them under s. 25(F) (b); 
but obviously as they have a remedy under s. 25(Z) for recovery of this amount 
by way of land revenue, no writ will lie for carrying out this obligation. No 
question of issuing any writ for carrying out the obligation under s. 25(#) 
arises because no occasion has arisen for the employer to take into his employ 
any persons nor has the employer refused io give an opportunity to petitioners 
Nos. 2 and è for re-employment. 


The petitioners appealed. 


H. R. Gokhale, for the appellants. 
M. P. Amin, Advocate General, for the respondents. . 


CmaaLa C.J. The petitioners Nos. 2 and 3 were employed. in the J. J. Group 
of Hospitals as Ward-servants and their services were terminated, in the case 
of petitioner No, 2 from November 1, 1954, and in the case of petitioner No. 3 
from December 1, 1954. The petitioners have filed this petition challenging the 
order passed terminating their services and contending that their services were 
wrongly terminated. 

It appears that a notice was served upon the two petitioners and in that notice 
it was stated that as certain people had been retrenched from the Civil Supplies 
Department and as room had to be made for them, the services of the two peti- 
tioners were being dispensed with and in their place two others from the Civil 
Supplies Department were employed. The contention put forward by the peti- 
tioners is that in law this is a case of retrenchment and the retrenchment is bad 
because the conditions precedent laid down in the Act before which a valid 
retrenchment could be made had not been complied with. ‘‘Retrenchment’’ has 
been defined in s. 2(00) of the Industrial Disputes Act, 1947, as a termination by 
the employer of the services of a workman for any reason whatsoever otherwise 
than as a punishment inflicted by way of disciplinary action. Then follow three 
categories which would not constitute a retrenchment. Admittedly the case 
does not fall in any of these categories. Admittedly, the service of the peti- 
tioners has not been terminated as a punishment inflicted by way of disciplinary: 
action, and as we pointed out in K. N. Joglekar v. Barsi Light Railway? the 
definition given by the Legislature to the word ‘‘retrenchment’’ is of the widest 
import, and whatever the reason for the termination may be, it would constitute 
retrenchment as defined by the Industrial Disputes Act, 1947. Therefore, there 
can be no doubt that although the reason that actuated the Government for ter- 
minating the services of petitioners Nos. 2 and 3 may be the most laudable of 
reasons, even though the Government may be wanting to replace the services of 
petitioners Nos. 2 and 3 by the services of people who had been retrenched from 
some other department and who had been longer in Government service, as far as 
the industrial law is concerned, the termination of the services of petitioners 
Nos. 2 and 3 would econgtitute retrenchment for the purpose of the Industrial 
Disputes Act. 

Now, the conditions precedent to the retrenchment of workmen are set out in 
s. 25(F). It is significant to note that the heading given by the Legislature to 
this particular section is ‘‘Conditions precedent to retrenchment of workmen’’. 
Now, it is true that if the language of the section is clear, the section must be 


1 (1955) 57 B. L. R. 448. = 


772 ' "HH BOMBAY LAW REPORTER: | ° °° (VOL. LVI. 


construed according to that language irrespective of what the head-note or 
the marginal note may be, but in order to construe the section it is. always per- 
missible to look at the marginal note or the heading as indicating the drift of 
the section. But when we examine the language of s. 25(F), it becomes clear 
that the head-note of this section correctly suggests.what the Legislature intend- 

Bay and what the Legislature has- actually provided by the clear language used 
in that section. Section 25(F) is in the following words: 

“No workman employed in any industry who has -been in continuous service for 
not Jess than one year under an employer shall be retrenched by that employer until—” 
Then comes the first condition which is giving a month’s notice which condition 
was complied with in this case. Then comes the second condition : 

“The workman has been paid, at the time of retrenchment, cpmpensation which 
shall be equivalent to fifteen days’ average pay for every completed’ year of service 
or any part thereof in excess of six months.” 

Then comes the third condition with which for the time being we are not con- 
cerned, and what was urged by the petitioners is that’ Government Having failed 
to pay retrenchment compensation as provided by s. 25(F') (bY, one of the condi- 
tions precedent to retrenchment was not complied with and therefore the re- 
trenchment was bad and the service of the petitioners was not legally and effec- 
tively terminated. Government admits that they have not paid the retrench- 
ment compensation. Now, the view taken by the learned Judge was that the 
failure to pay the retrenchment compensation did not affect the validity of the 
retrenchment itself, ‘and in coming to this conclusion the learned Judge relied 
on s. 25(Z), and that section deals: with recovery of moneys due from employers 
under this chapter and it lays down the procedure for recovering compensation 
or wages payable under the Chapter. Now, with respect the learned Judge would 
have been perfectly right in the view that he has taken if s, 25(Z) referred only 
to the compensation payable under s. 25(F). Then it may well be argued that 
if the intention of the Legislature was that the compensation payable under 
s. 25(F) should be recovered in the manner laid down in s. 25(Z), then the 
Legislature could not possibly have intended that the retrenchment would be bad 
because compensation was not paid. If the retrenchment was bad, then no 
question of recovery of compensation could possibly arise. But again with 
respect what the learned Judge has overlooked is that compensation is payable 
under this chapter otherwise than by provisions of s. 25(F’) and the Legislature 
may well have provided for the mode of recovery of that compensation. There- 
fore, even if we give a construction to s. 25(#) which we propose to give; 
s. 25(Z) would not be superfluous and. the mode of recovery of other compen- 
sation due under this chapter had to be provided for by Parliament and Parlia- 
ment has so provided by s. 25(Z). If that be so, then it is difficult in our 
opinion to take the -view that because a mode of recovery of compensation and 
wages is provided by another section of the Act, the clear language of s. 25(F) 
should be whittled down and an important right conferred upon the employee 
should be taken away from him. The language of s. 25(F) leaves no doubt as 
to the intention of the Legislature. The provision is mandatory. There is 
prohibition against 4n employer retrenching an employee until he has carried 
out the conditions laid down in that section and the Advocate General had to 
concede and in fairness he could not argue to the contrary, that if s. 25(F) 
stood by itself, it would be very difficult to urge that the conditions laid down 
in that section were not conditions precedent to the retrenchment of workmen. 
But as we have already poitited out the provision of g. 25(Z) in the Act does 
not in any way affect the mandatory language of s. 25(F) nor the important right 
conferred upon the employee by the Legislature. It will be immediately realis- 
ed that to compel an emnloyer not to retrench a workman without paying him 
compensation is very different from leaving the employee to resort to a legal 
remedy to recover the compensation after he has been thrown ont, and the Legis- 

ture in its wisdom in passing this social legislation advisedly prevented an 
employer from throwing an employee out until he had first paid him his com- 
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pensation. Our anxiety should be to give full scope to this social legislation 
and the.object which the Legislature obviously had jn mind. By trying to 
read s. 25(F) and s. 25(Z) if the result is to render the safeguards given to 
the employee less substantial, then we must reject that canon of construction 
and read s. 25(F) as it stands and as it was enacted by the Legislature. In 
our opinion, therefore, with respect we are unable to agree with the lea 
Judge that the failure to comply with the condition with regard to the payment 
of compensation affords to the employee only the right to recover the corhpen- 
sation as provided by s. 25(1), The right that the employee gets is the right 
to challenge his retrenchment and to contend that his services were not legally 
and effectively terminated. 

Another interesting point was also urged before the learned Judge and that 
was that even assuming this was a valid retrenchment, under s. 25(H) the em- 
ployees had the right to be re-employed in preference over other persons, and 
therefore the employment of persons from the Civil Supplies Department offend- 
ed against the provisions of s. 25(H) and the petitioners were entitled to be re- 
employed. The view taken by the learned Judge is that s. 25(H) has no applica- 
tion because the retrenchment and the new appointment should be deemed to 
be simultaneous acts and the section only applies when there is an interval 
of time between the retrenchment and the re-empleyment. Mr. Gokhale 
has drawn our attention to the serious consequence that may result from accept- 
ing this construction of s. 25(H). He has pointed out that if this was the true 
view of the law, then an employer can always get round the salutory provisions 
of s. 25(H); if he did not like an employee all that he had to do would be to 
give him a notice and say that he wanted to employ someone else in his place, 
in which case he would be under no obligation to comply with the provisions 
of s. 25(H) and he also pointed out that the true effect of s. 25(H) was that so 
long as an employee was willing to serve a particular job, he had a prior claim 
to that job over anybody else. This contention raises a very interesting ques- 
tion but in view of the fact that we have decided in favour of the petitioners 
with regard to s. 25(F), it is unnecessary to decide this question on this appeal. 

A contention was also raised before the learned Judge that this was not an 
industry to which this Act applied. The learned Judge did not decide that 
question because he held that in any view of the case, the petitioners were not 
entitled to any relief under s. 25(F). But now that we have held that the 
petitioners are entitled to relief, the Advocate General wants to argue that this 
was not an industry to which the Act applies. As the question raised is of 
considerable importance, we first were inclined to send the matter back to the 
learned Judge to decide this question, as he had not considered this contention. 
But both the Advocate General’ and Mr.. Gokhale suggest that it would be 
better if this question was decided by this Court, as it is a question of law and 
it would avoid a remand and a further appeal, 

We will, therefore, adjourn this Appeal to April 17, 1956. 


April 18, 1956. . 

This matter has come before us again for our decision on the question which 
we left over on the last occasion viz. whether the Hospital in which the peti- 
tioners were engaged was an industry to which the Act applied. 

The question is both an interesting and important one and we have heard 
fairly full arguments both from Mr. Gokhale and the Advocate General. The 
Industrial Disputes Act does not apply to all workmen nor does it regulate all 
employer-employee relations. A workman is defined as a person employed in 
any industry and therefore the application of the Act is confined to employer- 
employee relations in an industry as defined by the Act. Now, ‘‘Industry’’ is 
defined as meaning any business, trade, undertaking, manufacture or calling of 
employers and includes any calling, service, employment, handicraft, or indus- 
trial occupation or avocation of workmen. ‘The Industrial Disputes Act isea 
piece of social legislation, and although it is not the function of a Court of law to 
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legislate, it is certainly the function òf- judicial interpretation to the extent 
that it is possible to help the Legislature to attain the object which it has in 
mind in passing a particular law.. The Industrial Disputes Act embodies cer- 
tain principles which ought to regulate relations between employer and em- 
ployee. These principles are accepted by the Legislature as the proper prinei- 

in a progressive State, and, therefore, the duty of the Court must be to give 
to the expression “‘industry’’ as wide a definition as it is possible. If the Act 
embodies correct principles regulating the relations of employer and employee, 
then there is no reason why as many workmen as possible should not obtain the 
benefit of the rights and safeguards given to workmen under this Act. There 
is also no reason, why, unless the Act expressly so provides, Government 
should be given immunity from the provisions of this Act. One should have 
thought that when Government insists upon private employefs behaving in a 
particular manner towards their employees and when Government insists upon 
the rights of employees being fully safeguarded, Government itself, when it 
employs workmen, should not adopt a different attitude. There may, undoubt- 
edly be instances, where the security of the State may be more important than 
social progress and there may be cases where it may be said that the govern- 
mental activities would be interfered with if the provisions of the Industrial 
Disputes Act were to be applied to Government as an employer. But subject 
to these exceptional cases, as we shall presently point out, it was not the inten- 
tion of the Legislature and could not have been the intention of the Legislature 
that Government as an employer should be placed in a different position from a 
private employer. 

Now, when we look at the definition of ‘‘industry’’, it is not confined to an 
activity of a commercial character. Nor does it import necessarily a profit 
motive or the employment of capital. Industry is not only any business or 
trade or manufacture, but it is also an undertaking or calling of employers, and 
no expression could have been used with a wider import and connotation than 
the expression ‘‘undertaking’’. Undertaking is nothing more than any work 
or project which a person might engage in. Work or project may have no com- 
mercial implications. It might not be engaged in with the object of making 
profit. It might be engaged in from the motives of philanthrophy, and even so 
it would be an undertaking in the wider sense in which that expression is used 
in the definition of ‘‘industry’’. Now, we have to consider whether the activity 
of the Government in connection with the hospitals constitutes an ‘‘undertak- 
ing” within the meaning of the expression used in the Act and thus constitutes 
that activity an industry. The facts are not in dispute and we have in the 
‘affidavit of Mr. D. P. Sethna, Superintendent of the J. J. Group of Hospitals, 
the facts very clearly and very succinctly set out. It is pointed out that Sir 
Robert Grant, the then Governor of Bombay, wanted to start an institution for 
the purpose of imparting medical education and funds were collected and the 
foundation of the Medical College building was laid some time in 1845. At 
about the same time, an idea of building a hospital for the sick people of all 
classes and castes was mooted and Sir Jamsetjee Jeejeebhoy offered a donation 
And some more money was collected and an opening ceremony of the J. J. 
Hospital was performed on May 15, 1845. Then the affidavit goes on to say 
how the Sir Cowasji Jehangir Ophthalmic Hospital was built from donations, 
Bai Motlibai Hospital and Petit Hospital were also built from donations and 
Byramji Jeejeebhoy Hospital for children was also similarly built, and there 
was ‘an endowment made by R. B. Ellappa Ballaram which endowment brought 
in certain income of about Rs. 10,000, and this is tife only income that the 
sroup of J. J. Hospitals, əs has just been enumerated, has, whereas its expen- 
diture exceeds Rs, 27,00,000 annually. It is pointed out that this J. J. Group 
of Hospitals is under the administrative control of the Surgeon General of the 
Government of Bombay and its day to day affairs are conducted and controlled 
ler: the’ Superintendent, who is a full-time Government servant, and all the 
residential staff including Resident Medical Officers, Assistant Resident Medical 
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Officers, Housemen, Nurses, ete., are also full-time Government, seryants,. and 
the salaries of all the Government servants were drawn on establishment: pay 
bills every month and are paid entirely by Government. It is also pointed out 
that the J. J. Group of Hospitals serve as a clinical training ground for stu- 
dents of the Grant Medical College, which is a Government Medical College run 
and managed by Government for imparting medical sciences leading to i aid 
degrees of Bachelor of Medicine and Bachelor of Surgery of the Bombay Uhi- 
versity as well as various Post Graduate qualifications of the Bombay Untiver- 
sity and the College of Physicians and Surgeons, Bombay. It is, therefore, 
submitted that the J. J. Group of Hospitals is run and maintained by Govern- 
ment to provide medical relief for and promote the health of the people of Bom- 
bay and they are also run so as to provide a training ground for students in all 
branches of medical knowledge and for the advancement of such knowledge. A 
contention is, therefore, put forward that this Hospital and the Grant Medical 
College are run by Government as a Government and in doing so Government 
is not running any ‘‘industry’’. 
Now, in a welfare State, Government undertakes. more and more obligations, 
There was a time when it was said that that Government was best which governs 
least. To-day, a Government is judged by considering to what extent it governs, 
and the more it governs, the better it is considered to ba Therefore, it is diffi- ` 
eult to accept the contention that every governmental activity must be ruled 
out from the expression ‘‘industry’’ used in the Act. It was sought to be 
argued by the Advocate General that the maintenance of public health and 
giving of medical relief was part of the duty of Government, and if it was part 
of the duty of Government, then it could not constitute an ‘‘industry’’. It is 
very difficult to-day to define what is the duty of Government and what is not 
the duty of Government. It is the duty of Government of looking after publie 
health of its people and giving them’ medical relief. Is it not equally the duty 
of Government to supply necessities of life to its people and to Jook after its 
comforts and welfare? If one were to judge any activity of Government by the 
principle of duty, then practically every activity of Government would satisfy 
the test and would keep that activity out of the purview of the Act. In our 
‘opinion, that is not the correct approach. The correct approach must be to 
decide what activities are essential to the authority of Government as such, 
what are the functions which only Government can discharge and which it 
would not be competent for any private individual to discharge. If there is an 
activity which can be undertaken by a private agency and the same acti- 
vity is carried on by Government, then it is difficult to understand why diffe- 
rent principles should govern that activity when it is carried on by private 
agency or when it is carried on by Government. If that proposition were to 
be accepted, then if a private agency carried on a-particular activity, it would 
be governed by the Industrial Disputes Act. If that activity was undertaken by 
Government, the Industrial Disputes Act would have no application, If the 
employees employed by the private agency doing the same activity should have 
the rights given to them under the Act, is there any reason in principle why 
they should be deprived of those rights when that activity is taken over by Gov- 
ernment? The result of adcepting this contention would be indeed very serious. 
One important aspect of a welfare State is the constant and increasing inroad 
of the public sector upon the private sector. More and more activities which in 
the past were considered to be essentially private activities are taken over by 
Government, and therefore this extraordinary result would be achieved that 
the more important the activities: of Government become and more it seeks to 
achieve the objective of a complete welfare State, the less rights labour would 
have in such a State. Therefore, in our opinion, the test we should lay down 
‘mm order to determine whether a particular activity undertaken by Government 
is an “‘industry’’ would be to consider whether if that activity had been undg- 
taken by a private agency, would it have been an industry to which the Act 
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applied. If the Act-had applied to ‘that activity, then, in our opinion, it is 
entirely immaterial whether that activity is undertaken by Government. 
_ Now, applying that test to the-facts here, private hospitals are not uncommon 
in this country. Medical relief and medical education can be given by a private 
agency, and if the private agency were to engage in that activity, there is no 
on why that activity would not be considered as an undertaking which 

would attract the application of the Act. Therefore, if the Industrial Disputes 
Act would apply to the workmen of a hospital run by a private agency, there 
is no reason why the Act should not equally apply to the workmen of a hospital 
run by Government. The running of a hospital is not in the strict sense an 
essential Government function. In the wider sense, undoubtedly in which we 
now understand governmental duty and governmental work, it may be con- 
sidered to be a governmental function. But in its strict sdnse, the govern- 
mental function would be the maintenance of law and order, administration of 
Justice, collection of tax and similar functions which must always be attributed 
to a Government and which can only be discharged by a Government. The fact 
that the Government is not making any profit out of this hospital, the fact that 
all the employees are Government servants are, in our opinion, undoubtedly 
beside the point. In every industry run by Government the employees are 
bound to be Government servants. In every industry run by Government the 
profit motive must be absent, the only profit that Government should think of 
making is the welfare of its citizens. Therefore, the true test is not the absence 
of any commercial element in the running of this hospital, nor the fact that 
the servants are Government servants, but the test is, as we might repeat, 
whether the running of an hospital is a function so essential to Government 
that it can only be discharged by Government and cannot be discharged by any 
private agency. | 

Turning to the authorities, there is a judgment reported in D. N. Banerji 
v. P. R. Mukherjee’ and in that case the Supreme Court held that the ‘‘indus- 
trial dispute’’ in the Industrial Disputes Act, 1947, includes disputes between 
municipalities and their employees in branches of work that can be regarded 
as analogous to the carrying on of a trade or business. There the chairman of 
a municipality dismissed two of its employees, namely, the Sanitary Inspector 
and the Head Clerk, and the Municipal Workers’ Union, of which these two 
employees were. members, -questioned the propriety of the dismissal and claimed 
that they should be re-instated, and the matter was referred by the Government 
to the Industrial Tribunal for adjudication under the Industrial Disputes Act, 
and an objection was raised by the municipality that the dispute was not an 
industrial dispute, and the Supreme Court held that it was an industrial 
dispute. -E g l 
. ` At page 310, Mr. Justice Chandrasekhara Aiyar, who delivered the judgment 
of the Court says: that it was necessary to give the terms employed in the Act 
referring to such disputes as wide am import as reasonably possible, and consi- 
dering the definition of ‘‘industry’’, the learned Judge says that the.definition 
was apparently intended to include within its scope what might not strictly be 
ealled a trade or business venture. 
Then the learned Judge poses the question (p. 312): 

“ If the public utility service is carried on by a corporation like a Municipality 
which is the creature of a statute, and which functions under the limitations Imposed 
by the statute, does it cease to be an industry for this reason?” 

We may ask the same question here: $ . 

Does the fact that the hospital is carried on by Government make it cease to be an 
industry, merely because of that reason? 

Then the learned Judge proceeds (p. 312): 

« ..Thé only ground on which one could say that what would amount to the carrying 
op of an industry if it is done by a private person ceases to be so if. the same work is 
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carried on by a local body like a Municipality is that in the latter there is nothing 
like the investment of any capital or the existence of a profit earning motive as there 
generally is in a business. But neither the one nor the other seems a sine qua non or 
necessary element in the modern conception of industry.” l 

The Advocate General has relied on a passage in the judgment where the 
learned Judge says (p. 317): ad 

«| swe are forced to come to the conclusion that the definitions in our Act include also 
disputes that might arise between Municipalities and their employees in branches of 
work that can be said to be analogous to the carrying out of a trade or business,” 
and the Advocate General says that running a hospital for the purpose of giv- 
ing medical relief is not analogous to the carrying on of a trade or business. 
Now, with respect, this expression used by the learned Judge must be read in 
the light of the judgment as a whole and we have already pointed out that in 
the earlier part of the judgment the learned Judge is emphasizing the fact 
that the employment of capital and profit motive were not an essential element 
in the composition of an industry as constituted by the Act. Therefore, when 
the learned Judge is here talking of an activity analogous to the carrying on 
of a trade or business, with respect, what he is referring to is the wider mean- 
ing of the expression ‘‘industry’’ which includes not only business but also 
an undertaking. 

Then our attention was drawn to two Australian cases. One is reported in 
The King v. Commonwealth Court of Conciliation and Arbitration; Ex parte 
Victoria: Victoria v. The Commonwealth! and what was held there was that the 
expression ‘‘industrial matter’? as used in the National Security (Industrial 
Peace) Regulations, does not include questions relating to the employment of 
public servants of a State engaged in its ordinary governmental department, and 
at p. 502, the learned Chief Justice points out that the distinction between 
governmental and industrial matters has been clearly recognised by the Court, 
and he cites with approval the remarks of Mr. Justice Isaacs in the case to which 
we shall presently turn: 

“In no case has it ever been suggested that Crown officials engaged in admini- 

stering true, essential governmental authority come within the ambit of the industrial 
disputes power.” 
So that the immunity is only given to government when it is administering true 
essential governmental authority. The Advocate General has rightly pointed 
out that the learned Chief Justice has emphasized the fact that the relevant 
question was not that the State was an employer, but that the State was engag- 
ed in an industry. We accept that principle, and as we have already pointed 
out, the Act does not purport to regulate relations between all employers and 
all employees. _It only purports to regulate relations of all employers and em- 
ployees engaged in an industry as defined by the Act. 

Now, turning to the other and earlier Commonwealth case which is reported 
in Federated State School Teachers? Association of Australia v. State of Vic- 
toria,2 the majority of the Judges held that the educational activities of the 
States carried on under the appropriate statutes and statutory regulations of 
each State relating to education did not constitute an ‘‘industry’’ within the 
meaning of s. 4 of the Commonwealth. Conciliation. and Arbitration Act, 1904- 
1928,-and the Advocate General has rightly relied on the majority judgment 
pointing out that an educational activity can be undertaken by a private agency 
as well and yet when it was undertaken by Government, the Court held that it 
was not an industry, afid the learned Chief Justice Knox delivering the judg- 
ment of the majority says (p. 517): 

“can it be said that the educational activities of the States constitute an industry? 
So far as the matter is one of fact, we would say that they cannot. They bear no 
resemblance whatever to an ordinary trade, business or industry. They are not con- 
nected directly with, or attendant upon, the production or distribution of wealth; agd 
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there is no co-operation of capital and labour, in any relevant sense, for a great pub- 
lic scheme of education is forced upon the communities of the. States by law.” 

. Mr. Justice Isaacs, in delivering the minority judgment, has: differed from his 
learned colleagues on certain fundamental and basic matters. It has often hap- 
pened in judicial history that although momentarily the verdict has gone against 
# Judge, the final and ultimate verdict has gone in his favour, and what was a 
dissenting Judgment has come to be accepted as enunciating the sound principles 
of law. It must be borne in mind that this Judgment was given in 1929 when 
the world had still rather strange views about labour matters, social legislation 
and employer-employee relations, and it is rather striking to see the view put 
forward by Mr. Justice Isaacs in that year. 


The learned Judge rejects the contention that it is only when there is co-opera- 
tion between employer and employee to produce wealth in the sefise of producing 
commodities that you have an enterprise which can be characterised as an ‘‘indus- 
try’’, because this contention is an echo from the dark ages of industry and poli- 
tical economy, and he takes the view that running of services is as mucb production 
of wealth as the making or manufacturing of commodities, and he found it diffi- 
cult to understand the distinction between a Government producing commodities 
and a Government running services, if in the former case the Government is 
assumed to be taking part in an industry and not so in the latter case, and at 
page 585, after considering the various cases, the learned Judge says: 

“In each of those instances the nature of the function actually performed was taken 

as the test. If it was a function that a private person could lawfully do and being 
so done was industrial, that was sufficient.” 
We agree with the learned Judge that that is the correct test and what we have 
to consider is the nature of the function and not the person or the authority 
who is performing the function. The judgment of the Australian Court, al- 
though entitled to the highest respect, is only a persuasive authority as far 
ag we are concerned, and we regret that in this matter we are unable to accept 
the view taken by the majority and we prefer the view taken by Mr. Justice 
Tsaacs. . 

The Advocate-General then relied on a judgment of the Madras High Court 
reported in Etti v. Secretary of State for India.’ In that case, the plaintif 
took his infant child to the Government Hospital in Madras and that child 
was taken away by someone and he sued the Secretary of State for India for 
damages for negligence of the hospital authorities, and Mr. Justice Burn and 
Mr. Justice Luxmana Rao held that the Secretary of State was not liable for 
tort, since the Government in maintaining the hospital for the benefit of the 
public at the expense of the publie revenues was discharging a proper function 
of Government in the exercise of its sovereign powers and not engaged in a 
business or commercial undertaking, and also the fact that such a hospital 
might be maintained by private persons as well as by Government did not 
make any difference. The Advocate-General very rightly from his point of 
view strongly relies on this decision as supporting his contention that the 
maintenance of a hospital is the discharging by Government of a function 
in the exercise of its sovereign powers and it is not engaged in a business or 
commercial activity. It must be borne in mind that the decision is based upon 
the English Common Jaw rule that a King cannot be sued in tort and this 
principle was given effect to in India when the Crown took over the adminis- 
tration of the country from the East India Company. The East India Com- 
pany came to this country on a commercial venture gnd it also happened to 
acquire an empire. But a distinction was always drawn between the func- 
‘tions of the East India Company as a commercial organisation and its func- 
tions as a Government of the country. Whereas it could be sued in respect 
of its commercial undertakings, it could not be sued if it was discharging 
governmental functions, and that distinction was maintained when the Crown 
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took over the. administration of the country and this has been ever so since 
the decision in P. &¢ O. S. N. Co. v. Secy: of State for India.’ But that prin- 
ciple- cannot be applied 'in interpreting the Industrial Disputes Act. Every- 
thing which is not strictly germane to the commercial activity of the Hast India 
Company would fall in governmental functions and Government would have 
immunity against any action:in tort. - But the object of the Industrial Dispytes 
Act is not to confer as large an immunity, and as we have already pointed out, 
the expression ‘‘industry’’ in the Industrial ‘Disputes Act is not used in the same 
narrow sense in which it was understood, when questions of the liability of the 
Crown arose in this country on torts. In our opinion, therefore, the undertaking 
of Government in running these hospitals and employing workmen constitutes 
an ‘‘industry’’ within the meaning of the Act and the Act applies to these 
Hospitals. : 

Therefore, the workmen of these hospitals can elaim all the rights given to 
workmen under the Industrial Disputes Act. 

The resuft, therefore, will be that we must reverse the decision of Mr. Justice 
Tendolkar. The appeal will, therefore, be allowed. Order in terms of pray- 
er (b) of the petition. Respondents to pay to the petitioner costs of the peti- 
tion and costs of the appeal. Costs of the petition will be quantified at Rs. 250. 
Costs of the appeal to be taxed. ‘Liberty to the appellants’ attorneys to 
withdraw the sum of Rs. 500 deposited in Court. 

Appeal allowed. 

Solicitors for the appellants: Nanavati Tijoriwala & Co. 

Solicitors for the respondents: Little & Co. 


Before the Hon’ble Mr. M. C. Chagla, Chief Justice, and Mr. Justice Desai. 


D. B. GODBOLE v. KUNWAR RAJNATH.*® 

Administration of Evacuee Property Act (XXXI of 1950), Secs. 48, 10—Constitution of 
India, art. 227—Condition precedent to exercise of power by Custodian under 
s. 48(2)—Whether High Court has power to examine decision of Custodian that 
sum determined by him as due is due under provisions of Act—Respondent appoint- 
ed manager by Custodian to manage evacuee property—Custodian calling upon 
respondent to submit statement of account with regard to evacuee property—Cus- 
todian after considering such statement deciding that certain sum due to him from 
respondent and seeking to recover it under s. 48 of Act—Whether amount deter- 
mined by Custodian a sum payable under provisions of Act—Applicability of 2. 48 
—Object of Act—Whether Court or tribunal of limited jurisdiction can be assu- 
med to possess power finally to decide facts with regard to its own jurisdiction— 
Construction of section of Act in relation to facts of case before Court whether 
permissible—Whether open to Court to alter language of Legislature to give effect 
to a piece of legislation. 


‘It is a condition precedent to the exercise of the power of the Custodian under 
s. 48(2) of the Administration of Evacuee Property Act, 1950, that the sum with 
regard to which he gives his decision or determination must be a sum due under 
the provisions of the Act. It is not sufficient for the Custodian io say that in his 
opinion a certain sum is due under the provisions of the Act. That opinion is sub- 
ject to the scrutiny of the Court to which he is subordinate and, therefore, under 
art. 227 of the Constitution of India, the High Court has the power to examine the 
decision of the Custodjan from the point of view of deciding whether he has acted 
within jurisdiction. 

Certain properties were declared evacuee properties under the Administration 
of Evacuee Property Act, 1950, and the respondent was appointed manager by the 
Custodian to manage these properties. Subsequently the Custodian took back pos- 
session of the properties and called upon the respondent to submit a statement of 
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accounts with regard to his management of the properties. The Custodian after 
considering the statement submitted by the respondent, decided that a certain 
amount was due by the respondent to him and he issued a notice against the res- 
pondent to show cause why this amount should not be recovered from him under 
8. 48 of the Act. On the respondents contending that the Custodian had no juris- 
diction to determine the amount payable by him, the Custodian contended that 
in fact the amount determined by him was a sum payable under the provisions 
. of the Act as it was determined by him as a result of the respondent being ap- 
~ ' pointed a manager under s, 10(2)(b) of the Act and his having called upon 
him to submit returns and accounts under s. 10(2)(f) of the Act:— 

Held, that the sum was really due under the arrangement arrived at between 
the Custodian and the respondent, 

that under the provisions of the Act the Custodian had neither the authority to 

.,- - determine the liability of the respondent whom he had appointed as manager or 
to call upon him to pay any amount which he determined as due from him, 
that the sum was not, therefore, due by the respondent under anyeprovision of 
the Act, and 

that the Custodian had no jurisdiction to determine the liability of the respondent 

and to call upon him to pay the sum under s. 48 of the Act. 
S.Benjamin v. Ebrahim Aboobaker,' explained. 

Ahmedabad Municipality v. Jayantilal’ and Firestone Tyre and Rubber Co. (S.S.) 
Ltd. v, Singapore Harbour Board,’ referred to. 

The object of the Administration of Evacuee Property Act, 1950, is to adminis- 
ter evacuee property, to manage, - look after and preserve evacuee property. The 
object of the Act is not strictly to decide rights and liabilities of third parties who 
have dealings with the Custodian or with evacuee property. 

A Court or tribunal of limited jurisdiction cannot be assumed to possess the 
power finally to decide facts with regard to its own jurisdiction unless there is 
clear language to indicate that Legislature intended to confer upon such Court 
or tribunal the jurisdiction to decide jurisdictional facts. 

It is a mistake to try and construe a section of an Act only bearing in mind the 
particular facts that come up before a Court. A section must be construed so that 
it applies not only to the particular facts of the case, but which could be applied 
similarly if other facts come before the Court. The construction of a section can- 
not vary with the facts to which the section has got to be applied. 

Ordinarily the function of the Court should be not to render any legislation 
futile or infructuous, but it is equally the function of the Court not to alter the 
language of the Legislature in order to give effect to any piece of legislation. 


By a notification dated September 12, 1951, the properties of a limited com- 
pany called ‘‘Messrs. Ahmed Abdul Karim Bros., Ltd.’’ consisting of three mills 
with bungalows and chawls at Ambernath in Thana district, a bobbin factory - 
at Tardeo in Bombay and certain other moveables were notified as evacuee 
properties and became vested in the Custodian of Evacuee Property (res- 
pondent). One Kanwar Rajnath (petitioner) on August 1, 1952 was appoint- 
ed manager by the respondent to manage these evacuee properties and he con- 
tinued as manager till August 80, 1952. On August 30, 1952, an agreement 
was arrived at between the petitioner and two other persons on the one hand 
and the respondent on the other, whereby the respondent agreed to grant to 
the petitioner and the two others, a lease of the evacuee properties for a period 
of five years on certain terms and conditions. Pursuant to this agreement the 
respondent handed over possession of the properties on,August 31, 1952. After 
the possession of the properties was handed over, it was arranged between the 
petitioner, the lessees and the respondent that in so far as the receipts and 
payments regarding the period ending August 30, 1952, were concerned, the 
lessees should recover the said receipts and make the said payments on behalf 
of the respondent, the petitioner remaining accountable in respect of the same 
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to the respondent. The lessees accordingly received various amounts and made 
various payments in respect of the period ending August 30, 1952, on behalf 
of the respondent and made the necessary entries in their books of account. 
Thereafter owing to certain disputes between the respondent and the lessees, 
the respondent by an order dated May 25, 1954, terminated the lease granted 
to the lessees and on June 30, 1954, the lessees handed over possession of the 
evacuee properties to the respondent. ; i 
On March 30, 1955, the respondent served upon the petitioner a show ‘cause 
notice alleging inter alia that the petitioner had submitted to the respondent 
on August 12, 1954, a statement of accounts with regard to his management 
of the evacuee properties, and that from the said statements it was found that 
a balance of Rs. 4,78,551-2-2 was lying with the petitioner on behalf of the 
respondent ands called upon the petitioner to show cause why the sum of 
Rs. 4,78,551-2-2 should not be determined as due by the petitioner to the 
respondent and recovered from the petitioner under s. 48 of the Administration 
of Evacuees Property Act, 1950. ; 
On September 5, 1955, the petitioner applied to the High Court under 
art. 226 of the Constitution of India for quashing the show cause notice con- 
tending inter alia that the respondent had no jurisdiction to determine the 
amount payable by him to the respondent. The petitioa was heard by Coyajee 
J. who allowed it, delivering the following judgment on December 6, 1955:— 


COYAJEE J. This is a petition filed by one Kanwar Rajnath against the 
respondent who is the Custodian of Evacuee Property for the State of Bombay 
asking for a declaration that he is entitled to a writ of mandamus or any 
appropriate writ under art. 226 of the Constitution for quashing or setting 
aside the show cause notice which is annexed as exh. A to the petition. The 
show cause notice states that the petitioner was working as a manager on 
behalf of the Custodian of Evacuee Property of certain mills at Ambernath 
belonging to Messrs. A. A. Karim Bros. Ltd., but apart from being a manager, 
by an agreement of lease dated August 30, 1952, the said mills were leased to 
him and his partners as from August 30, 1952. It further says that from a 
certain statement submitted by the petitioner it is found that a sum of 
Rs. 4,73,551-2-2 is due by the petitioner to the Custodian and therefore he is 
called upon to show cause why the above sum should not be determined as due 
and recovered from him under s. 48 of the Administration of Evacuee Property 
Act. This show cause notice was issued on March 30, 1955. By his letter in 
reply dated April 12, 1955, the petitioner stated that the statement that a 
sum of Rs. 4,73,551-2-2 was due is not correct. Apart from denying Liability 
he stated that he was not in a position to show cause as certain papers of his 
have been taken possession of by C.I.D. on September 13, 1954. Not only 
did he deny the liability but he said that the Custodian had no jurisdiction 
to try this question and determine the amount. By his solicitors’ Jetter dated 
August 31, 1955, the petitioner said and contended that the Custodian had no 
jurisdiction to hold the proposed inquiry inasmuch as no jurisdiction has been 
conferred upon him to determine what is due to him as Custodian without re- 
course to a Court of law and to proceed to enforce such a claim by resorting 
to s. 48 of the Administration of Evacuee Property Act. 

The question in dispute before me on this petition as far as facts go is a 
very short one. It is stated by the petitioner in para. 3 of his petition that 
certain disputes arose between the Custodian of Evacuee Property and the 
lessee regarding the agreement and the Custodian of HEvacuee Property by 
an order dated May 25, 1954, purported to terminate the lease; that he wrong- 
fully took over and illegally detained considerable amount of moveable pro- 
perties and that early in April 1955 the petitioner was served with a show 
canse notice alleging that the petitioner had recovered certain outstanding and 
that a sum of Rs. 4,73,551-2-2 was due. In para. 4.of the affidavit in reply 
it ig stated that the Custodian employed the petitioner as manager on behaèf 
of the Custodian of Evacuee Property, that he also gave him certain mills under 
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a lease, that certain disbursements ‘were made and on account this amount 
-is due. In other words, the Custodian is claiming’a certain amount from the 
petitioner under a contract both as manager and as lessee. The question is 
whether the Custodian of Evacuee Property has jurisdiction to issue this show 
cause notice and determine the amount due against a third party with whom 
be has entered into a contract in connection with evacuee property. 

t must be remembered and placed in the forefront of the discussion that no 
question arises in this transaction as regards the right to evacuee property or 
any Interest In any evacuee property at all, the only qnestion arising being a sim- 
ple question as to what was the contract between the parties and whether any 
amount is due to the Custodian of Evacuee Property from the petitioner. 

Therefore counsel appearing on behalf of the petitioner relied upon a recent 
judgment of the division bench and contended that the Custodian of Evacuee 
Property has no jurisdiction to make this order and call upon the petitioner 
after show cause notice to pay any particular amount. The whole question 
revolves round two points, the first being whether the Administratipn of Eva- 
cuee Property Act confers power on the Custodian to determine what is due 
to him by a third party and the second point is whether if he has any such 
power under s. 48, sub-s. (2), of the Evacuee Property Act, is it confined to 
the enforcement of the provisions of the Act? The answer to these two points 
must resolve the question in dispute before me. 

This question was raised in the case of S. Benjamin v. Ebrahim Aboobaker' 
where it was held that s. 10, sub-s. (2)(¢), of the Administration of Evacuee 
Property Act, 1950, does not confer upon the Custodian the power to recover 
a debt due to an evacuee by a summary process without having resort to a 
Court of law. He can only recover the debt by going to a civil Court, estab- 
lishing the debt and getting the Court to pass a decree in his favour. . It was 
further said that the right conferred upon the Custodian under s. 10, sub-s. 2(f), 
of the Administration of Evacuee Property Act, 1950, to call upon a person 
to furnish information, returns or accounts does not carry with it the right 
by the Custodian’s own adjudication to determine the liability of any person 
in respect of any property which is vested in him. In that case what happened 
was that one Ebrahim and his brothers Alimahomed and Husein were carry- 
ing on business of running a cinema theatre called Nishat Talkies. In 1950 
Alimahomed and Husein were declared evacuees and in 1951 the Custodian de- 
elared their right, title and interest as evacuee property. Thereafter the Cus- 
todian called upon the petitioner, who was managing the business, to furnish 
accounts with regard to this business and subsequently the Custodian deter- 
mined that in respect of the evacuee’s right, title and interest in the business 
a sum of Rs. 1,60,000 was due and he called upon the petitioner to pay this 
amount by a notice of demand. The petitioner applied to the High Court dis- 
puting the right of the Custodian to call upon him to make this payment. The 
petition came on for hearing before my brother Mr. Justice Tendolkar and he 
after referring to several sections of the Act held that the Custodian had no 
such jurisdiction. The learned Judge observed that it is a well-established 
rule of construction that in any legislation dealing with rights to the property 
of a citizen if his normal rights are taken away, they have got to be taken 
away by specifie provisions of statute and they cannot be taken away by 1m- 
plication. The learned Judge referred to s. 10 which deals with powers and 
duties of the Custodian and provides that the Custodian may take such mea- 
sures as he considers necessary or expedient for the purposes of securing any 
evacuee property. He referred thereafter to s. 10, sub-s. (2) (Ff), which pro- 
vides that the Custodian may require any person to furnish accounts and 
s. 10(2) (i) which empowers the Custodian to take such action as may be neces- 
sary for the recovery of any debt due to the evacuee. Thereafter the relevant 
section referred to is s. 46 which bars proceedings in a Court of law in certain 
reatters expressly set out therein and thereafter referred to s. 48 which em- 
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powers the Custodian to recover any amount by coercive machinery of law, 
namely as arrears of land revenue. He held that none of these sections sup- 
ported the Custodian in his contention that jurisdiction had been conferred 
upon him to determine what is due to him as Custodian by anybody without 
recourse to a Court of law and thereafter to proceed to enforce such a claim 
by resort to s. 48. As the petition was allowed the respondent went in appeal. 
The learned Judges sitting in appeal confirmed the decision of the trial Cotrt 
and the learned Chief Justice examined the scheme of the Act. He referred 
to s. 7 which gives the power to the Custodian to declare any property as 
evacuee property and that thereafter under s. 8 the Custodian would have 
vested in him the right to recover any amount due to the evacuee in respect 
of his right, title and interest. The contention put forward by the Advocate- 
General in appeal wes that the Custodian had power conferred on him, to 
recover the debt by ascertaining the debt himself and then proceed to recover 
it under s. 48 without recourse to a Court of law. The learned Chief Justice 
pointed ont that what the Custodian had acquired was a right to sue or a 
right to realise the debt by an action and that right to realise the debt is not 
the same thing as property or the debt itself and what vested in the Custodian 
was not any specific property, not any tangible property, but merely a right 
to recover a debt. Then the learned Chief Justice pointed ont that it was 
argued by the Advocate General that reading s. 10(2)(f) and s. 10(1) it con- 
fers powers of management on the Custodian for the purpose of securing, ad- 
ministering, preserving and managing evacuee property and power to require 
any person notwithstanding anything to the contrary contained in any other 
law for the time being in force, to furnish and make returns and so on. It 
was argued from these powers that the Custodian had the right to determine 
‘and recover the amount under s. 48. The Jearned Chief Justice observed that 
the contention of the learned Advocate General could not be upheld, because, 
as remarked by him, ‘‘the action contemplated by this clause is any legal action 
and under the ordinary law a debt can only be recovered by filing a suit in a 
civil Court, proving the debt and getting a’ deeree in respect of that debt”, 
It was pointed out by the learned Chief Justice that s. 10, sub-s. (j), makes 
that perfectly clear, namely that the Custodian is not above the Courts of law, 
because s. 10(/) provides that the Qustodian may institute, defend, or continue 
any legal proceeding in any civil or revenue Court on behalf of the evacuee. 
Tt was pointed out by the learned Chief Justice that before the Advocate- 
General lay any claim to the Custodian’s right to determine the amount. and 
recover the same under s. 48, he must satisfy the Court that any sum is due 
to the Custodian under the provisions of the Act and the learned Advocate- 
General was unable to point out any provision of the Act under which this 
power was claimed or attempted: to be exercised. In these circumstances the 
appeal of the Custodian was dismissed. Mr. Justice Shah who was. a party 
to the Appeal Court decision said that what was vested in the Custodian by the 
notification was the right inter alta to enforce liability of the respondent to 
account for the partnership assets and dealings and a liability to account pos- 
tulates liability to pay the amount which may be ascertained to be due and 
the right to enforce liability to account for the partnership assets and dealings 
having vested in the Custodian, the right to recover the amount which may be 
determined to be payable was vested in the Custodian by operation of s. 8. 
After referring to different sections, namely ss. 8 and 9, the learned Judge ob- 
served that it was urged by the Advocate-General that in cl. (+) of s. 10(2) 
the right of a Custodian to determiné the quantum or extent of liability of a 
person liable to the estate vested In him was implicit and that it was sub- 
mitted that a right to a debt being property the authority to determine the 
extent of that debt is conferred by the Act and the right to recover that debt 
given by cl. (ï) of s. 10(2) and the procedure for enforcement of that debt is 
provided in s. 48 of the Act. This contention was not accepted by the learnefl 
Jndge who said that s. 48 of the Act enables the Custodian to recover any sum 
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due under the provisions of the Act as if it were arrears of land revenue, but 
before the right can be exercised there must be a. sum due ‘‘under the provi- 
sions of the Act”. , À 
The last remark of Mr. Justice Shah is apposite, because that: brings me to 

the question whether this amount due is claimed under any particular provi- 
sion of the Act. It is argued that at the time when the Court of Appeal deli- 
vered its judgment s. 48, sub-s. (2), was not there and s. 48, sub-s. (2), has 
since” been enacted and that makes all the difference to the situation now. 
Section 48, sub-ss. (1) and (2), run as follows :— È 

“(1) Any sum due to the State Government or to the Custodian under the provi- 
sions of this Act may be recovered as if it were an arrear of land revenue. 

“(2) For the purpose of sub-section (1), the decision of the Custodian as to the 
sum due to the State Government or to the Custodian shall be final.” 


Under sub-s. (2) it is said that ‘‘for the purpose of sub-s. (1) the decision of 
the Custodian as to the sum due to the State Government or to the Custodian 
shall be final’’. On this footing it is argued, first of all, that theme is an ex- 
press provision empowering the Custodian to détermine ‘and recover the amount, 
and alternatively it:was argued that such power is necessarily implicit in the 
reading of the sections. I may state that on the first day the learned Advo- 
cate General relied mostly upon an express power provided by the Act. ‘It is 
only on the second day that he fell back upon the alternative contention that 
there was a power implicit in the reading of the sections. The learned Advo- 
eate General argued this position as follows:—He said that the power was 
expressly given under sub-s. (2) of s. 48, because the words used are ‘t decision 
of the Custodian as to the sum due shall be final’’, and therefore because his 
decision is final it must be read into the section namely that the Custodian 
will have power to determine the amount, because without having power to 
determine the amount there could be no finality and no decision, and because 
the word ‘‘decision’’ is used and the word ‘‘final’’ is also used, the section 
should be so construed as to empower the Custodian to determine the amount 
and recover the same, because according to the Advocate General, he has to 
determine the quantum and his decision is final and decision implies power 
and that the word ‘‘final’’ necessarily shows á judicial decision with a sanction 
behind it. Now the question whether there.is any express power conferred by 
any section of the Evacuee Property Act does not present any great difficulty 
at all, for this reason that if we look at certain sections of the Act, for instance, 
cs, 7 and 12, one may see the manner in which the language is used by the 
Legislature. Section 7 says: 
“(1) Where the Custodian is of opinion that any property is evacuee property with- 
in the meaning of this Act, he may, after causing notice...and after holding such in- 
quiry...pass an order declaring any such property to be evacuee property”; 
so that the Custodian is given the power expressly to declare any property 
to be evacuee property after holding an inquiry. Under s. 12, he is given 
certain powers of an exceptional nature in express terms. He is given power 
to vary or cancel leases or allotments of evacuee property and the section says: 
“(1) Notwithstanding anything contained in any other law for the time being 
in force, the Custodian may cancel any allotment or terminate any lease or amend 
the terms of any lease or agreement under which any evacuee property is held or 
occupied by a person.” 
But that power, although expressly conferred, is also limited by the proviso to 
s. 12 and under sub-s, (3) the Custodian is conferred with extraordinary powers, 
‘namely if any person fails to surrender possession of any property on demand, 
notwithstanding anything to the contrary contained in any other law for the 
time being in force, he may eject such person and take possession of such pro- 
perty in the manner provided in s. 9. Now apart from these sections, for the 
purpose of an illustration as to how an express power 18 conferred, one may Te- 
fort to the Evacuee Interest (Separation) Act of 1951. Under that Act jurisdic- 
tion is conferred under s. 5 which says that a competent officer shall have juris- 
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diction to decide any claim relating to any composite property situate within the 
limits of the local area of his jurisdiction and in such cases or classes of cases as 
may be transferred to him under s. 19 by the Central Government or the appel- 
late officer. So that, jurisdiction is expressly conferred and then under s. 18, 
these orders are made final namely 

“Save as otherwise expressly provided in this Act, every order made by any ap- 
pellate officer or competent officer shall be final and shall not be called in question 
in any Court by way of an appeal or revision or in any original suit, application or 
execution proceedings”; 
so that there is a particular section clearly conferring jurisdiction. Then ap- 
peals are prescribed under s. 14 and thereafter s. 18 makes these orders final un- 
less expressly otherwise provided by the machinery under the Act. 

Therefore, reading s. 48, sub-s. (2), I am unable to find any express provision 
pa jurisdiction on the Custodian to determine the amount and make it 

nal. 

But it may be remembered that s. 48 has nothing to do with the substantive 
provisions of the Act. Section 48 expressly refers to recovery of arrears. First 
of all sub-s.(1) says 

“Any sum due to the State Government or to the Custodian under the provisions 
of this Act may be recovered as if it were an arrear of land revenue”, 


and suv-s.(2) which is added recently only says that expressly for the purpose of 
sub-s. (1), the decision of the Custodian as to the sum due shall be final. In 
these circumstances, to my mind it would be a vain attempt to find any express 
provision under s. 48 empowering the Custodian to determine the amount due 
by a third party. 

I again asked the learned Advocate General which was the section under which 
this power was exercised in this particular instance? Because, s. 48 says ‘‘any 
sum due under the provisions of this Act.’’ Therefore it relates back to some 
provision under which the Custodian must act before the amount could be 
recovered under the provisions of s. 48. The learned Advocate General there- 
fore made an alternative contention which is this. There are certain provisions 
of the Act which he relied upon in the Appeal Court which he referred me to 
again and he contended that it was for the Custodian to decide, as his decision 
is made final, whether he comes under the provisions of the Act or not. This is 
to my mind a somewhat startling proposition that the Custodian is to decide 
whether he comes within the provisions of the Act or not. For this purpose the 
learned Advocate General relied upon a decision of the Supreme Court reported 
in Rat Brij Raj Krishna v. S. K. Shaw and Brothers,’ where it was 
held that s. 11 of the Bihar Building (Lease, Rent and Eviction) Con- 
tvol Act, 1947, had entrusted the Controller with a jurisdiction which 
ineluded the jurisdiction to determine whether there is non-payment of rent or 
not, as well as the jurisdiction, on finding that there is non-payment of rent, 
to order eviction of a tenant, and therefore even if a Controller has wrongly decid- 
ed the question whether there has been non-payment of rent, his order cannot be 
questioned in a civil Court. The learned Judge Mr. Justice Faz) Ali construed 
the section and s. 11 is set out there and he held that s. 11 begins with the words 
‘notwithstanding anything contained in any agreement or law to the contrary’’ 
and therefore s. 11 cannot be controlled by the provisions of the Transfer of 
Property Act and that s. 11 is a self-contained section and it was wholly unneces- 
sary to go outside the Act for determining whether a tenant is liable to be evicted 
or not. It clearly provides that a tenant is not liable to be evicted except on cer- 
tain conditions and he set out sub-s. 3(6) of s. 11 and relied upon it observing 
that (p. 151): 


“The Act thus sets up a complete machinery for the investigation of those matters 
upon which the jurisdiction of the Controller to order eviction of a 


tenant depends, and it expressly makes his order final and subject only to the decision of 
the Commissioner. The Act empowers the Controller alone to decide whether or at 


1 [1951] S. C. R. 145. ! a 
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there is non-payment of rent, and his decision on that question is essential before an 
order can be passed by him under s. 11.” 

This was relied upon to show that similarly under the Administration of Evacuee 
Property Act power is conferred upon the Custodian and his final decision can- 
not be disputed. The error in this argument crept evidently inadvertantly, because 
thea whole of the section was not set out in the judgment of the Supreme Court. 
The jydgment of the lower Court is reported in 8S. K. Shaw v. Brij Raj Krishna! 
and the section has been set out at p. 477. Sub-section (2) of s. 11 which was 
not referred to in the Supreme Court Reports is important and it runs as 
follows :— 

“A landlord who seeks to evict his tenant under sub-s. (i) shall apply to the Con- 
troller for a direction in that behalf. If the Controller, after giving the tenant a rea- 
sonable opportunity of showing cause against the application, is satisfi€d that the tenant 
is liable to be evicted under the provisions of sub-s. (1), he shall make an order 
directing the tenant to put the landlord in possession of the building and if the Con- 
troller is not so satisfied, he shall make an order rejecting the application.” e 
So that by sub-s. (2) the satisfaction of the Controller is made final and on 
that satisfaction under s. 18, sub-s. (3), the decision of the Commissioner, and 
subject only to such decision, an order of the Controller is made final and shall 
not be liable to be questioned in any Court of law. In these circumstances, any 
reliance on the decision in Rat Brij Raj Krishna v. 8. K. Shaw and Brothers is 
futile. The decision in 8. Benjamin v. Ebrahim Aboobaker? which I 
have referred to clearly laid down that there was no section under 
which the Custodian has power to decide and determine any amount against a 
third party either express or implied, and if so, the only thing that remains for me 
is the question whether sub-s. (2) of s. 48 makes any difference at all. In repelling 
the contention of the Advocate General that there was an implicit power, 
Mr. Maneckshaw referred me to a decision in Cooper v. Shtavax Cambatta® and 
the observations of the learned Chief Justice are pertinent. The Advocate 
General argued before me, as was argued there, that the intention of the Legisla- 
ture was to confer those powers on the Custodian as is indicative from the scheme 
of the Act and extraordinary powers are given to him under ss. 9 and 12 and 
other sections and that this leaning of the Legislature should be taken into account 
in construing the section or at least in drawing the inference that this power 
is implicit on the reading of s. 48 with other sections. The learned Chief Justice 
observed as follows (p. 726) :— 

“ | Now, according to the Advocate General the tendency of the Legislature Is 
to protect the tenant to such an extent that the Legislature intended that he should 
be given the right to sub-let even though he had no such right under 
the contract between him and his landlord; and the Advocate General wants us to 
construe s. 10 in order to give effect to the tendency of modern legislation which is 
intended for the protection of tenants. Courts must try and not deter the Legis- 
lature from carrying out its object so long as it is possible to do so. But if the Legis- 
lature fails to carry out its object by giving proper expression to it by using adequate 
language for the purpose, the Court cannot violate the canons of construction merely 
for the purpose of assisting the Legislature for a supposed object which it might have.” 
So that I am not prepared to accept the argument that the Court must read 
into the provisions of the Act looking at the leaning of the Legislature and the 
scope of the Act a power which the Custodian attempts to arrogate to himself 
to determine what is due by a third party and the power to recover it by coercive 
machinery of the law. à 

I may again shortly refer to s. 48. The first part of 1t clearly states that this 
section is for the purpose of recovery of arrears and recovery of arrears under 
the provisions of the Act and the second part of it, namely sub-s. (2), clearly states 
that for that particular purpose and that particular purpose alone the decision 
of the Custodian is final. Therefore one may refer now to s. 46(d). Section 46 
© 


1 [1949] A. I. R. Pat. 474. 3 (1948) 50 Bom. L. R. 718. 
3 (1954) 57 Bom. L. R. 40. 
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bars the jurisdiction of Courts to entertain certain matters under the Evacuee 
Property Act and it says that 

“Save as otherwise provided in this Act, no civil or revenue Court shall have 
jurisdiction—...(d) in respect of any matter which the Custodian-General or the Cus- 
todian is empowered by or under this Act to determine.” 


The Advocate General failed to indicate to me any provisions of the Act whfch 
empowered the Custodian to determine an amount as owing by a third party and 
to recover it under the Act. The Advocate General also referred me to the case 
of Ebrahim Aboobaker v. The Custodian General of Evacuce Property.’ That 
case to my mind has no application to the facts and contentions that have been 
advanced before me in this Court. The remarks at page 703 of the Judgment are 
as follows:— , 

“The legislature may entrust the tribunal or body with a jurisdiction which in- 
cludes the jurisdiction to determine whether the preliminary state of facts exists, as 
well as the jurisdiction, and on finding that it does exist, to proceed further or do 
something more. When the legislature are establishing such a tribunal or body with 
limited jurisdiction, they also have to consider whatever jurisdiction they give them, 
whether there shall be any appeal from their decision, for otherwise there will be 
none.” 


All that the learned judges decided was whether the appellate tribunal in that 
instance had the right finally to decide whether a party to the proceeding had 
locus standi or not and the learned Chief Justice Mahajan observed as follows 
(p. 704) :— 

“Ordinarily, a court of appeal has not only jurisdiction to determine the sound- 
ness of the decision of the inferior court as a court of error, but by the very nature 
of things it has also jurisdiction to determine any points raised before it in the nature 
of preliminary issues by the parties. Such jurisdiction is inherent in its very 
constitution as a court of appeal. Whether an appeal is competent, whether a party 
has locus standi to prefer it, whether the appeal in substance is from one or another 
order and whether it has been preferred in proper form and within the time pres- 
_cribed, are all matters for the decision of the appellate court so constituted. Such 

a tribunal falls within class 2 of the classification of the Master of the Rolls. In 
these circumstances it seems to us that the order of the High Court of Punjab that 
a writ of certiorari could not issue to the respondent quashing the order of the 13th 
May, 1950, was right. We are further of the opinion that none of the contentions raised 
has any merit whatsoever.” 


All that this decision laid down was where a tribunal is properly constituted as 
an appellate tribunal its jurisdiction includes the jurisdiction to see whether 
the inferior tribunal or the appropriate authority from whom the appeal lies 
had jurisdiction or not and also to decide the competence of parties before the 
inferior tribunal or the appropriate authority and that such jurisdiction is in- 
herent in the constitution of the appellate tribunal itself. To my mind this deci- 
sion has no relevance or bearing on the question canvassed before me. 

In this connection the Advocate General referred me to one English authority 
and that is the case of Thompson cd Sons v. North Eastern Marine Engmeering 
Company.2 In that case s. 6 of the Workmen’s Compensation Act, 1897, pro- 
vided that where the injury for which compensation is payable under the Act 
was caused under circumstances creating a legal liability in some person other 
than the employer to pay damages in respect of it, the workman may, at his 
option, M 

“ proceed, either at law against that person to recover damages, or against his 
employer for compensation under this Act, but not against both, and if compensation be 
paid under this Act, the employer shall be entitled to be indemnified by the said other 
person.” 

It was held that the section applied where the compensation was paid under an 
agreement made between the injured workmen and the employer after notice of 


1 [1982] 8. C. R. 696. 2 [1908] 1 K.B. 428. 
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the accident and of the claim fot-.compensation had been given by the workmen 
to the employer, but before any further proceedings had been taken. The Advo- 
cate General argued that although this agreement was a private agreement bet- 
ween the employer and the employee yet it was held to be within the provisions 
of the Act. It was argued for the defendant by the learned counsel in that case 
that the compensation was paid under the agreement and not under the Act 
and the third party who was unaware of the agreement, had no power to interfere 
and that great hardship would result if it was to be held that an employer may 
agree with the workman as to his claim for compensation and then be indemni- 
fied for whatever he had chosen to pay. The learned Judge Mr. Justice Ken- 
nedy quoted the section itself which said that if compensation be paid under 
this Act, the employer shall be entitled to be indemnified by the said other person 
and he held that the sums paid under that agreement fell under*the head ‘‘Com- 
pensation paid under this Act’’ within the meaning of s. 6, so that the plaintiffs 
were entitled to an indemnity from the defendants. In other words, this agree- 
ment itself was sanctioned under the section itself and therefore clearly it came 
within the Act, because as observed by Mr. Justice Kennedy at page 485 ‘‘the 
decisive words in this case are, ‘if compensation be paid under this Act’ in the 
second part of the section’’ and the question was whether compensation paid 
in those circumstances Came within the words and he observed that: 

“It is clearly part of the scheme of the Act that the parties may agree, and agree- 

ment is one of the modes of settlement under the Act itself.” 
In these circumstances, this particular case is, to my mind, not at all helpful for 
the purpose of deciding the question canvassed before me. The only other deci- 
sion to which I need refer is a judgment of the Orissa High Court which the 
Advocate General relied upon namely Bishnu Charan v. State of Orissa.! The 
relevant para. is at page 15 being para. 11. It was observed there that it had 
been very strenuously urged on behalf of the appellants that to construe sub- 
s. (5) as giving any such implied power to apply the relevant provisions of the 
Act, rules, ete. would be supplying an important and radical omission and was 
not permissible as a matter of legitimate construction. The learned Judge 
observed that (p. 15): 

“I am not prepared to agree with this contention. That the terms of a statute 
vesting certain powers and authority may be construed as giving by implication other 
necessary and incidental powers is a well-known rule of construction.”, 
and he quotes from Craies on Statute Law, as follows (p. 16) :— 

“If a statute is pased for purpose of enabling something to be done, but omits to 
mention in terms some details, which is of great importance (if not actually essential) 
to all proper and effectual performance of the work which the statute has in con- 
templation, the Courts are at liberty to infer that the statute by implication cmpowers 
that detail to be carried out.” 

In other words, if a statute which was passed for a specific purpose confers 
substantive powers on an appropriate authority, then the Court will by implica- 
tion ascribe ancillary powers as also having been conferred with the object of 
carrying out the main purpose of the Act. That principle has no application 
to the facts and contentions before me. 

, In these circumstances, I have come to the conclusion that s. 48 read as a 
whole namely sub-s. (1) and sub-s. (2) apply only to recovery of arrears and 
those arrears must be arrears due to the Custodian under the provisions of the 
Act. No provision of the Act has been indicated to me as conferring any power 
on the Custodian to assess the liability of a third party and call upon him to 
pay under s. 48. I am not prepared to accept the argument that the power is 
implicit because of the enactment of sub-s. (2) of s. 48 or on a proper construc- 
tion of it such power should be deemed to be implied. 

. In these circumstances the petition to my mind is well founded and must be 
allowed. In the view I am taking of the arguments that have been advanced, 


1 [1052] A.I.R. Qrissa 11. 
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it is unnecessary for me to determine the question raised in para. 8 of the peti- 
tion. I, therefore, make the rule absolute jn terms of prayer (a). Petition 
allowed with costs. a o, 


The respondent appealed. 


M. C. Setalvad, Attorney General, with Æ. P. Amin, Advocate General, GN. 
Josht, Porus Mehta and K. H. Bhabha, for the appellant. 
M. L. Manekshaw, with P. N. Bhagwati, for the respondent. 
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Cuacta C.J. A short but rather important point affecting the rights of 
third parties under the Evacuee Property law arises in this appeal. On Sep- 
tember 12, 1951, the properties of Messrs. Ahmed Abdul Karim Bros., Ltd., 
were declared evacuee properties. These properties consisted of Woollen Milis 
at Ambernath, a bobbin factory at Tardeo, and certain other moveables. ‘The 
respondent to this appeal was appointed manager by the Custodian to manage 
these properties. He was appointed on August 1, 1952, and he continued as 
manager till August 30, 1952. On that date an arrangement was arrived at by 
which the lease of evacuee properties was granted by the Custodian to a part- 
nership of three persons of whom the respondent was one, and pursuant to this 
arrangement possession of the properties was givensto the partnership on 
August 31, 1952. The lease was terminated by the Custodian on May 25, 1954. 
After the lease was granted the respondent continued to be the manager for the 
purpose of collecting the dues and discharging the debts in respect of evacuee 
property for the period August 1, 1952 to August 30, 1952. On June 30, 1954, 
the Custodian took back the possession of the evacuee properties. He called 
upon the respondent to submit a statement of accounts with regard to his 
management of the evacuee properties. This statement was submitted by the 
respondent on August 12, 1954. After considering the statement the Custodian 
decided that a sum of Rs. 4,73,000 and odd was due by the respondent to him 
and on March 30, 1955, he issued a notice against the respondent to show cause 
why this amount should not be paid by him to the Custodian. On September 5, 
1955, the respondent presented a petition to this Court contending that the 
Custodian had no jurisdiction to determine the amount payable by him to the 
Custodian and asking for a direction from this Court to quash the show cause 
notice. Mr. Justice Coyajee who heard the petition held that the Custodian 
had no jurisdiction to determine the amount and therefore the show cause 
notice was not well founded and passed an order quashing that notice. The 
Custodian has now come in appeal. 

The relevant section that has got to be considered in order to determine the 
rights of parties is s. 48(1) and s. 48(2). Section 48(2) was introduced in the 
original Act by amending Act XLII of 1954. The original s. 48 was to the fol- 
lowing effect : 

“Any sum due to the State Government or to the Custodian under the provisions 
of this Act may be recovered as if it were an arrear of land revenue.” 
It will be noticed that this is a procedural section which lays down the. mode 
of recovery of any sum due to Government or the Custodian. It does not pur- 
port either to create rights or impose liabilities. The sum that may become due 
under the provisions of the Act must be ascertained by looking to the other 
provisions of the statute. Section 48 itself throws no light on what are the sum 
or sums due under the provisions of the Act. The new sub-s. (2) provided : 

‘For the purposes of sub-section (1) the decision of the Custodian as to the sum 
due to the State Government or to the Custodian shall be final.” 
It is significant that whatever power is conferred upon the Custodian under 
gub-s. (2) is for the purposes of sub-s. (1) which, as we have already indicated, 
is a procedural section providing for the mode of recovery of certain sums due 
to Government or the Custodian. This sub-section makes the decision of the 
Custodian final, but the finality attaches only to that decision of the Custodian 
which is’ given with regard to the sums due to the Custodian, and reading sub- 
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s. (2) in the light of sub-s. (1) it'is clear that the sums due to the Custodian 
with regard to which his decision is rendered final are the sums due under the 
provisions of the Act. It will,’ therefore, again be noticed that just as in the 
case of s. 48(1), sub-s. (2) does not create any new rights or impose any new 
habilities. Having laid down the procedure with regard to the recovery of 
certain sums under s. 48(1), the Legislature proceeded further and made the 
décision of the Custodian with regard to those sums final. It has been argued by 
Mr. Maneckshaw that this section does not confer any power upon the Custodian 
to decide or determine anything. All that it provides is that his decision, if he 
has the power to decide, is rendered final, and Mr. Maneckshaw’s contention is 
that unless we find somewhere in the Act a power conferred upon the Custodian 
to decide or determine a matter, we must not import that power into sub-s. (2) 
of s. 48. In our opinion that contention is clearly untenable. ¿When the Legis- 
lature makes the decision of the Custodian final, by necessary implication it 
confers upon the Custodian the power to decide. The making of his decision 
final necessarily carries with it the power to decide that which becomes final, 
and it would be too technical a construction to put upon sub-s. (2) that because 
in terms the Legislature did not confer the power to decide upon the Custodian, 
therefore he has no power to decide under this sub-section, but the power must 
be found elsewhere in the statute. But even if the Custodian has the power to 
decide, the question still remains what is the extent and the ambit of his power. 
The extent and the ambit of his power is clear from the language of s, 48(1) 
and that extent and that ambit is confined and limited to deciding and deter- 
mining what are the sums due to Government or the Custodian under the provi- 
sions of the Act. 

The Attorney General attempted to argue that this was one of these cases 
where the Legislature set up a tribunal with a limited jurisdiction and con- 
ferred upon that tribunal not only the power to decide matters in issue but also 
jurisdictional facts which must exist before the tribunal would have jurisdic- 
tion to decide, and therefore the argument was advanced that not only the 
Custodian had the power to decide what were the sums due to the State or the 
Custodian, but he had also the power to decide whether any sum was due under 
the provisions of the Act, and according to the Attorney General if the Custo- 
dian decided that a certain sum was due to him under the provisions of the Act, 
that decision of his was final. We are not prepared to accept that contention. 
When a Court or a tribunal with a limited jurisdiction is set up, ordinarily it is 
the duty and the function of the higher Court to see that the Court or tribunal 
of limited jurisdiction functions within the jurisdiction conferred upon it. 
Undoubtedly there are cases in the books which go to show that Legislatures 
have set up Courts and tribunals with much wider powers and have conferred 
upon them the jurisdiction to decide even jurisdictional facts. But those are 
rare and exceptional cases and unless there is clear language to indicate that 
Legislature intended to set up such a Court or tribunal, as a matter of ordinary 
eonstruction the Court or tribunal of limited jurisdiction could not be assumed 
to possess the power finally to decide facts with regard to its own jurisdistion. 
Therefore, in our opinion, it is a condition precedent to the exercise of the 
power of the Custodian under sub-s. (2) that the sum with regard to which he 
gives his decision or determination must be a sum due under the provisions of 
the Act. It is not sufficient for the Custodian to say that in his opinion a cer- 
tain sum is due under the provisions of the Act. That opinion is subject and 
must always be subject to the scrutiny of the Court to which he is subordinate, 
and as under art. 227 of the Constitution every tribufial is subordinate to the 
High Court, the High Court has the power to examine the decision of the Custo- 
dian from the point of view of deciding whether he has acted within jurisdiction. 

It was then argued by the Attorney General that in fact the amount deter- 
mined by the Custodian was a sum due under the provisions of the Act, and for 
shat purpose reference was made to s. 10 which deals with the powers and duties 
of the Custodian, and it was pointed out that the manager was appointed under 
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sub-cl. (b) of s. 10(2), that he was required to furnish returns and accounts 
under sub-cl. (f), and the sum of Rs. 4,73,000 and odd was determined by the 
Custodian as a result of his having appointed the manager as a manager under 
the provisions of the Act and having called upon that manager to submit 
returns and accounts. In our opinion, it is fallacious to suggest that this sum 
of Rs. 4,783,000 and odd is due by the respondent under any provision of the 
Act. Undoubtedly the Custodian has the authority under the Act to appeint 
a manager, undoubtedly he has also the authority to call upon him to sender 
accounts, but it does not follow from that that under the provisions of the Act 
either he has the authority to determine the liability of the manager whom he 
has appointed or to call upon him to pay any amount which he determines as 
due from him. This sum of Rs. 4,738,000 and odd is really due under 
the arrangement arrived at between the Custodian and the respondent. It was 
suggested by the Attorney General that the properties which the respondent was 
managing were evacuee properties and this amount was due in respect of those 
properties, and that this amount when collected would constitute an accretion 
to the evacuee properties. This would have been a very sound argument if the 
Legislature had used the expression ‘‘any sum due to the State Government or 
to the Custodian in respect of evacuee property.’’ But that is not the language 
that the Legislature has used. It was also urged upon us that this sum is due 
in consequence of carrying out the provisions of the Act and that this sum is 
due in pursuance of the Act. It is unnecessary to consider that argument more 
closely because we refuse to substitute a different expression for the expression 
advisedly used by the Legislature. 


In asking us to accept his contention, the Attorney General wishes us to ac- 
cept the position that Parliament conferred upon the Custodian such wide 
powers that he could conclude the rights and liabilities of third parties merely 
by his fiat that a certain sum was due by them to him, and the Attorney General 
wanted us to accept this position because he said that as we ourselves had held 
before that this was a special legislation and a child of an emergency, we must 
give a construction to this section consistent with the object of the Act. The 
object of the Act is to administer evacuee property, to manage, look after and 
preserve evacuee property. The object of the Act is not strictly to decide rights 
and liabilities of third parties who have dealings with the Custodian or with 
evacuee property. A Court of law must be anxious to safeguard contractual 
rights and liabilities of third parties. The Court must be anxious to see that 
those rights and liabilities are determined in the ordinary Courts of the land, 
and unless Parliament expressly precludes a third party from going to a eivil 
Court or precludes the civil Court from determining his rights and liabilities, 
the Court must try not to put a construction which would bring about this 
unsatisfactory result. In our opinion, it is impossible to take the view that if 
Parliament in incorporating sub-s. (2) of s. 48 in the Act intended that the 
Custodian should be given the power to decide the liability of third parties in 
all matters where third parties had any dealings either with him as the Custodian 
or with evacuee properties and that in deciding this liability his decision should 
be final and that the rights and liabilities of third parties should be concluded 
by his decision, then Parliament would not have used more appropriate language. 
Ti is difficult to believe that by a side wind by amending a procedural section 
such drastic powers were intended to be conferred upon the Custodian. It is 
also surprising that whereas rights of appeal and revision are conferred upon 
a party aggrieved by a decision of the Custodian, which rights are to be found 
in Chap. V commencirf® with s. 24, and s. 28 renders orders made by the Custo- 
dian or other authorities final subject to this power of appeal and revision, when e 
we turn to s. 48(2) the finality of the Custodian is so complete that apparently 
there does not seem to be any right of appeal conferred upon the third party 
whose liability is determined, nor does there seem to be any power of revision 
against that decision of the Custodian. That seems to lend an added stren h 
fo the contention that by this provision the Legislature did not intend to confer 
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upon the Custodian the power to determine the liability of third parties. There 
seems to be no principle whatever underlying this extraordinary conferment of 
absolute power upon the Custodian in the case of third parties who have nothing 
whatever to do with migration or directly with evacuee property, when even 
‘ evacuees have been given the right not only of appeal but of revision to the 
Custodian General. 

alising the extent and scope of the power which his submission would con- 
fer upon the Custodian, the Attorney General was driven to make a more limit- 
ed submission and his submission was that it may be that if the Custodian is 
carrying on business under s. 10(2)(a@) and in the course of business he enters 
mto contracts it would not be open to him to determine the liabilities of third 
parties with whom he enters into contracts, the position would be different when 
he appoints a manager under s. 10(2)(b) and calls upon that manager under 
sub-el. (f) to render accounts. His contention was that whereas in the former 
case it might be said that the amount was not due under the provisions of the 
Act, in the latter case, inasmuch as the manager was appointed under the Act 
and accounts were called for from him under the Act, it may be said that the 
amount was due under the provisions of the Act. Now, it is always a mistake to 
try and construe a section of an Act only bearing in mind the particular facts 
that come up before a Court. A section must be construed so that it applies 
not only to the particular facts of the case, but which could be applied similarly 
if other facts come before the Court. The construction of a section cannot vary 
with the facts to which the section hag got to be applied, and therefore we must 
construe this section on principle and not in the light of the particular facts 
which we have to decide in this appeal, and we see no distinction in principle 
for applying the section in a different manner, if the case falls under s. 10(2) (a) 
or under s.10(2)(b). Hither the contention of the Attorney General is right that 
by reason of anything done by the Custodian as a Custodian and any power 
exercised by him under the Act, if it leads to a contract or arrangement being 
made, amounts becoming due under the contract or arrangement become sums 
due under the provisions of the Act, or the Attorney General’s contention is 
erroneous. If his contention is erroneous, then it is as much erroneous whether 
the sum of Rs, 4,73,000 and odd is due under a contract entered into with the 
respondent in the course of the business which the Custodian carries on on be- 
half of the evacuee, or the sum of Rs. 4,738,000 and odd is due under an arrange- 
ment arrived at with the respondent who is constituted a'manager. 

We were also told that if Legislature enacts any provision of the law, it does 
so with some purpose and we must find some cases to which the particular pro- 
vision of the law would attach, and it is said that if we give to s. 48 the mean- 
ing which we suggest is the proper meaning, then it would be difficult to find 
any cases to which s. 48 would be applicable. It is true that ordinarily the 
function of the Court should be not to render any legislation futile or infruc- 
tuous, but it is equally the function of the Court not to alter the language of 
the Legislature in order to give effect to any piece of legislation. There are in- 
numerable instances of what a learned Law Lord said of Legislature misfiring 
and often the Legislature by failure to use adequate language fails to- achieve 
its object. We are not at all sure, in the first instance, that the Legislature ever 
intended to confer upon the Custodian the wide and drastic power of deciding 
liabilities of third parties, and even assuming we were satisfied that that was the 
object of the Legislature, we refuse to extend and alter the meaning of the 
language used by the Legislature merely because we may find that s. 48 would 
have no application if it was given the strict meaning which the language bears. 
As a matter of fact, Mr. Maneckshaw has drawn our attention to two provisions 
of the Act which were extant when s. 48 was originally enacted, ss. 23 and 45(b) 
which go to show that there might have been provisions when s. 48 was enacted 
which would satisfy the language used by the Legislature, viz. sum due under 
tee provisions of the Act. But that is neither here nor there. We cannot throw 
the burden upon the respondent to show us some provision of the Act to which 
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s. 48 applies. Rather it is for the Custodian to satisfy us that on the language 
used by the Legislature in s. 48 it applies to the case of third parties. 

Turning to the authorities, our attention was drawn naturally to a decision of 
this Court reported in S. Benjamin v. Ebrahim Aboobaker.! ‘That is a decision 
directly in point. In that case we held that s. 10(2) (+) of the Administration of 
Evacuee Property Act did not confer upon the Custodian the power to recover 
a debt due to an evacuee by a summary process without having resort to the civil 
Courts and that he could only recover that debt by going to a civil Court, eesta- 

.blishing the debt and getting the Court to pass a decree in his favour, and 
further that the right conferred upon the Custodian, under s. 10(4)(f) to call 
upon a person to furnish information, returns and accounts did not carry with it 
the right by the Custodian’s own adjudication to determine the liability of any 
person in respect,of any property which was vested in him. What is now sought 
to be argued is that when this decision was given, Parliament had not enacted s. 
48(2), and what is urged upon us is that by reason of the enactment of s. 48 (2) 
this decision is no longer good law and that we would never have come to this 
conclusion if s. 48(2) had been upon the statute book. In our opinion, the enact- 
ment of s. 48(2) does not make the slightest difference to the ratio of this decision. 
Asa matter of fact, in that case the Advocate General relied on s. 48 and we point- 
ed out to him before he could rely on that section he must satisfy us that any sum 
was due to the Custodian under the provisions of the Act, and inasmuch as the 
Advocate General was not in a position to satisfy us, he failed. The position is 
identical today. The only change in the law that s. 48(2) has brought about is 
that it has conferred a power upon the Custodian to decide and it has made his de- 
cision final. But the law is still the same today, viz. that what he can decide is 
something due under the provisions of the Act, and unless the Attorney General 
can satisfy us that this sum claimed by the Custodian from the respondent is due 
under the provisions of the Act, just as s. 48 was of no help to the Advocate 
General in that case, s. 48(2) can be of no help to the Attorney General in this 
case. What was argued in that case was that because a debt was due by a third 
party to the evacuee or the Custodian, the Custodian had the right to deter- 
mine the liability of the debtor. We rejected that contention because we found 
nothing in any provision of the Act which conferred such a power upon the 
Custodian. We again look in vain through the provisions of the Act to find 
such a power conferred upon the Custodian, because what the Custodian is 
purporting to do today is exactly what the Custodian purported to do in that 
case. 

The Attorney General referred to a full bench decision of this Court reported 
in Ahmedabad Municipality v. Jayantilal.2 It is rather an instructive case 
because we were construing there words used in the Bombay Municipal Boroughs 
Act which were much wider in their import than the words used in s. 48, and 
the words used there were: ‘‘an act done in pursuance of the Act.’’ Even so 
the full bench held that: 

“ The act done must be the direct result of some duty cast upon the local body 
or some authority conferred upon it. If it is the direct result of a contract, which 
although the local body is empowered to enter into but is under no obligation to do 
so, then that act is not the act contemplated by the section.” 


Therefore, even in the case of language stronger than the language used in s. 48 
we made a distinction between a contract entered into pursuant to the Act, 
‘which was not obligatory upon the local authority, and a duty directly cast 
upon the local authority. In coming to this conclusion we relied on the well 
known English case Bradford Corporation v. Myers.° The Attorney General 
says that there is a recent English case, Firestone Tyre and Rubber Co. (S8.8.) Ld. 
y. Singapore Harbour Board,* where the view seems to have been taken that if 
the local authority in entering into a contract is doing a public duty, then the 
mere fact that the contract entered into is not obligatory does not deprive the 


1 (1984) 57 Bom. L. R. 40. 3 [1916] 1 A.C. 242. <0 
2 (1947) 49 Bom. L.R. 724, F.B. ` 4 [1952] A.C. 452. _- 
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Act of its public quality. In the first place, we are bound by the decision of the 
full bench, and even assuming the law is as stated by the more recent English 
decision, we are not here construing language which had to be considered by the 
full bench and by the English Court, but we are here considering language which 
is very different in its connotation and in its import. 

Under the circumstances we are of the opinion that the learned Judge was 
rizht in the view that he took. The result is that the appeal fails and must be 
disnfissed with costs. l 

nee Appeal dismissed. 


ir a 





APPELLATE CIVIL. 


Before Justice Shah and Mr. Justice Vyas. 
BAI PARVATI NANUBHAI PRAGJI v. NANUBHAI LALLUBHAI DESAI.” 


Bembay Tenancy and Agricultural Lands Act (Bom. LXVIII of 1948), Secs. 34, 30— 
Right of landlord to terminate protected tenancy under s. 34 whether can be so 
exercised as to limit right vested in tenant by contract—Whether s. 34 to 
be read subject to s#30. 


Section 34 of the Bombay Tenancy and Agricultural Lands Act, 1948, must be read 
subject to s. 30 of the Act. 

The right of the landlord to terminate a protected tenancy for purposes and in 
the manner prescribed by s. 34 cannot be exercised so as to limit the rights or 
privileges vested in the tenant under any usage or law, or under any contract, grant, 
decree or order of a Court, or otherwise howsoever. The restrictions placed upon the 
landlord by s. 34 are in addition to and not in substitution of those which are imposed 
upon him by contract, grant, decree, usage, law or otherwise. Rights already 
conferred upon tenants are, therefore, protected by s. 30 of the Act and additional 
rights are conferred by restricting the landlords’ right otherwise as provided by s. 34. 


The facts appear in the judgment. 


Rajam Patel, with I. C. Bhatt, for the petitioner. 
Y. V. Chandrachud, for opponent No. 1. 


Saan J. One Bai Parvati widow of Nanubhai Pragji—whom I will hereafter 
refer to as ‘‘the petitioner’’—applied to the Mamlatdar of Olpad for an order 
for possession of certain lands held by her tenant Nanubhai alleging that the 
lands were held by the tenant as a protected tenant, that the tenant failed to 
pay rent for three years, that his tenancy was determined by notice to quit 
and that the lands were required bona fide by the petitioner for personal cul- 
tivation. The application was resisted by the tenant inter alia contending that 
the petitioner had granted him a tenancy of the land for ten years from June 1, 
1947, and the requirement of the petitioner was not bona fide. The Mamlatdar 
held that the lands were required bona fide for personal cultivation by the 
petitioner and that the tenancy was determined by notice as required by s. 34 
of the Bombay Tenancy and Agricultural Lands Act. The Mamlatdar on 
that view passed an order for possession without recording a decision on the 
contention raised by the tenant that on June 1, 1947, the petitioner had granted 
to him a tenancy for ten years. Against the order passed by the Mamlatdar an 
appeal was preferred to the Deputy Collector, Surat. The Deputy Collector 
confirmed the order passed by the Mamlatdar. The Deputy Collector observed 
that the tenant had become a protected tenant because he was a tenant of the 
petitioner on November 8, 1947, and his rights and obligations were governed 
by s. 34 of the Bombay Tenancy and Agricultural Lands Act. The Deputy 
Collector also observed that the tenant had failed to pay rent for three years 
¿Within the time prescribed by law. Against the order passed by the Deputy 


* Desided,- June 19, 1956. Special Civil Application No. 2012 of 1955. 
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Collector confirming the order of the Mamlatdar the tenant preferred a revi- 
sion application to the Bombay Revenue Tribunal. The Revenue Tribunal by 
its order, dated July 29, 1955, set aside the orders of the Deputy Collector and 
the Mamlatdar and remanded the case for ascertaming whether the tenant 
proved the alleged lease for ten years set up by him and for disposal of the 
application on the finding on that issue. Against that order this application 
under art. 227 of the Constitution has been filed by the petitioner. j 


It is evident that the Mamlatdar did not consider the contention which was 
expressly raised by the tenant that he held the land in dispute under a contrac- 
tual tenancy from June 1, 1947, and as the contention had a vital bearing on the 
claim made by the petitioner, the Tribunal was, in our view, justified in passing 
the order of remand. But Mr. Patel on behalf of the petitioner submitted that the 
question whether the tenant was or was not a contractual tenant from June 1, 
1947, for ten years, could not in any event assist the tenant in defeating the claim 
made by the petitioner having regard to the provisions contained in. the Bombay 
Tenancy and Agricultural Lands Act, and that no useful purpose will be served 
by directing an enquiry on a contention which does not assist the tenant. Coun- 
sel urged that all tenants who were in possession of land before November 8, 
1947, acquired by the operation of s. 3A of the Bombay Tenancy Act of 1939 
(which was preserved by the Schedule to the Bombay Tenancy and Agricultural 
Lands Act, 1948, notwithstanding the repeal of the earlier Act) the status of 
protected tenants and their rights and obligations were governed by s. 34 
of the Bombay Tenaney and Agricultural Lands Act, 1948. It was claimed 
that a landlord was entitled to terminate a tenancy of a protected tenant 
subject to the restrictions contained in s. 34 even if the tenancy ori- 
ginated in a contract the covenants whereof granted to the tenant pro- 
tection more extensive than the protection conferred by s. 34. On the 
plea that all tenants who were on November 8, 1947, on land to which 
the Bombay Tenancy Act of 1989 applied, became protected tenants what- 
ever the source of the tenancy and whatever the incidents, rights and ob- 
ligations under the contract of tenancy were, and as protected tenants they were 
entitled to claim against their landlords only those rights which were expressly 
conferred by s. 34 of the Act, it was urged that if the landlord required any 
land for personal cultivation and the requirement of the landlord was bona fide, 
the landlord was entitled to terminate the tenancy by giving due notice and to 
get possession subject to the provisions of s. 34 of the Act, even though the co- 
venants of the tenancy were inconsistent with any such right in the landlord. 
In effect, it was urged that all contractual rights and obligations between land- 
lords and tenants, which subsisted before November 8, 1911, were merged in 
the rights and obligations created by s. 34 of the Bombay Tenancy and Agricul- 
tural Lands Act, and the contractual rights and obligations did not govern the 
landlord and the tenant after the specified date. The argument advanced by 
counsel, however, ignores the important provision contained in s. 30 of the Act 
which provides: 

“Gave as otherwise provided in sub-section (3) of section 6 and sub-section (1) of 
section 27, no other provision contained in this Act shall be construed to limit or abridge 
the rights or privileges of any tenant under any usage or law for the time being in 
force or arising out of any contract, grant, decree or order of a court or otherwise 
howsoever.” 

It may at once be stated that neither sub-s. (3) of s. 6 nor sub-s. (1) of s. 27 
has any material bearing on the question which we have to decide in the pre- 
gent case. The words of s. 30 are plain and unambiguous, and there is no war- 
rant for assuming that the rights of the tenant which arose under any contract, 
law or usage or a decree of a Court or otherwise were either merged in the rights 
and obligations created by s. 34 or were restricted thereby. It is true that s. 34 
enacts that the landlord may if he requires land held for purposes specified in 
the section terminate the tenancy of his tenant, but s. 34 must, in view of the 
express phraseology used by the Legislature, be read subject to s. 30 of the Act. 
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The right of the landlord to terminate a protected tenancy for purposes and in 
the manner prescribed by s. 34 cannot be exercised go as to limit the rights or 
privileges vested in the tenant under any usage or law, or under any contract, 
grant, decree or order of a Court, or otherwise howsoever. The restrictions 
placed upon the landlord by s. 34 are in addition to and not in substitution of 
those which are imposed upon him by contract, grant, decree, usage, law or 
otherwise. There can be no doubt that the tenancy legislation was 
interfded to ameliorate the condition of tenants and to grant them additional 
rights and privileges and not to restrict the rights which they otherwise had. 
Rights already conferred upon tenants were, therefore, protected by s. 30 and 
additional rights were conferred by restricting the landlords’ right otherwise 
as provided by s. 34. In this case if the tenant has by contract a right to re- 
main in possession for ten years, the fact that during the period of ten years 
the landlord requires the Jand bona fide for personal cultivation will not enable 
the landlord to ignore the rights of the tenant to security of tenure for ten 
years and obtain possession during that period. In our view, therefore, the 
Tribunal was right in remanding the case to the Mamlatdar. 


We must, however, observe that the Tribunal was not justified in directing 
that if the Mamlatdar found that the tenant failed to prove the alleged contrac- 


' tual tenancy for ten years he must make an order for possession, and if the Mam- 


latdar found that the contractual lease for ten years from June 1, 1947, was 
proved, then the landlord will have no right to evict the tenant until June 1, 
1957. What the rights and obligations of the landlord and the tenant are, will 
have to be determined in the light of the covenants of the contract if 
any proved and the relevant law applicable. It cannot at this stage be pre- 
dicated that on the expiry of the period of ten years the landlord will necessarily 
be entitled to an order for possession, nor that on proof of a bare lease for ten 
years that the application filed by the landlord will be dismissed. 


We modify the order passed by the Tribunal and direct that the following 
formal order be substituted in place of the order passed by the Tribunal: 

“The orders passed by the FPrant Officer-and the Mamlatdar are set aside and 
the case is remanded to the Mamlatdar with a direction that the Mamlatdar do raise 
an issue on the plea raised by the tenant about the contractual tenancy from June 1, 
1947, and he do decide the issue as to the existence and covenants of the tenancy, If 
any, on evidence led before him and that he do pass such orders as may be consistent 
with the rights of the parties ascertained by him in the light of the law applicable.” 


There will be no order as to costs. 
Order accordingly. 
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Before Mr. Justice Shah and Mr. Justice Vyas. 


PITAMBAR DHONDU PATIL v. BHAGCHAND RATANCHAND 
GUJERATHI.* 

Bombay Tenancy and Agricultural Lands Act (Bom. LXVII «f 1948), Sec. 747— Hondas 
Land Revenue Code (Bom. V of 1879), Sec. 209t+—Collector hearing appeal against 
decision of Mamlatdar and summarily rejecting it without hearing appellant—Whe- 
ther Collector, under Act, bound to give hearing before disposing of appeal—Appeal 
under Code whether can be dismissed summarily without hearing appellant. 

Under the Bombay Tenancy and Agricultural Lands Act, 1948, the Collector in 
hearing appeals against the decision of the Mamlatdar must follow the ordinary 
rule of procedure followed by the civil Court that if any party is given the right 
to make an application or appeal to a Court he is entitled to be given an opportunity 
to support the same by oral argument. 

The jurisdiction which is conferred upon the Collector as an appellate authority 
under the Bombay Tenancy and Agricultural Lands Act is jurisdiction to adjudicate 
finally upon disputes which are essentially of a civil nature, and even if on con- 
sideration of expediency the Legislature has entrusted that jurisdiction to the Col- 
lector, thereby the nature of the proceeding in which the dispute is litigated is not 
so fundamentally altered that even the bare right of 2 litivant to be heard in sup- 
port of the appeal before his appeal is disposed of should fe regarded as excluded. 

section 209 of the Bombay Land Revenue Code, 1879, does not provide that an 


appeal may be dismissed summarily without hearing the party who has preferred 
the appeal 


OnE Bhagchand (applicant) applied to the Mamlatdar at Amalner under the 
Bombay Tenancy and Agricultural Lands Act, 1948, for possession of his lands 
from Pitambar (opponent), alleging that the opponent was his tenant, that he 
did not pay rent within the prescribed time from 1946-47 onwards and had 
committed a default of three years or more and that he was served with a notice 
terminating his tenancy as required by law. The Mamlatdar found in favour 
of the applicant and passed an order for ejecting the opponent and gave posses- 
sion of the lands to the applicant. The opponent appealed but his appeal was 
summarily rejected by the District Deputy Collector without giving a hearing 
to the opponent or his advocate. The opponent applied in revision to the Bom- 
bay Revenue Tribunal contending inter alia that the District Deputy Collector 
should have given a hearing to the opponent before summarily dismissing the 
appeal. The Tribunal held that the Collector was not bound to give a hearing 
to the petitioner before summarily dismissing the appeal and rejected the ap- 
plication, observing, in its order, as follows :— 
| “ ,..Sub-section 2 of s. 74 says: 

‘Save as otherwise provided in this Act, the provisions of Chapter XIII of the 
Bombay Land Revenue Code, 1879, shall apply to appeals to the Collector under 
this Act, as if the Collector were the immediate superior of the Mamlatdar or the 
Tribunal.’ There are no provisions in the Tenancy Act itself about the procedure 
to be followed by the Collector in appeals under the Tenancy ‘Act. Chapter XIII 
of the Bombay Land Revenue Code or the Rules thereunder do not provide for 


*Decided, June 19/20, 1986. Spocial Civil 
Application No. 163 of 1956. 

+The relevant section runs thus :— 

74 (2) Appeals.—Bave as otherwise pro 
vided in this Act, the provisions of Chapter 
XIII of the Bombay Land Revenue Code, 
1879, shall apply to appeag to the Collector 
under this Act, as if the llector were the 
immediate superior of the Mamlatder or the 
Tribunal. The Collector in appeal shall have 
power to award costs. 

+t The relevant section runs thus :— 

_ 209. Powers of appellate authority.—The 
appellate authority may for reasons to be 
‘recorded in writi either annul, reverse, 
modify or oonfirm the decision or order of the 


Subordinate officor appealed against, or he may 
direct the subordinate officor to make such 
further investigation or to take such additional 
evidence as he may think necosvary, or he May 
himself take such additional evidence. 

Provided that it shall not be neceseary for 
the appellate authority to record reasons in 
writing— 

(a) When an appeal is diemis-ed summarily, 
or 

(b) when the decision or order appealed 

from is itself a decision or order recorded in 


appeal, or 
c) when an appeal is made to the State 
Government under section 204. eas 
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a hearing being given to the appellant before summarily dismissing his appeal. 
Section 209 of the Bombay Land Revenue Code provides for summary dismissal of 
the appeal and it further provides that no reasons need be given by the Collector 
when dismissing an appeal summarily. In view of this state of the law, we can- 
not agree with the learned advocate that the learned District Deputy Collector 
should have given a hearing to the appellant before summarily dismissing his appeal.” 


he opponent applied to the High Court under art. 227 of the Constitution 


of India for an appropriate writ to set aside the order of the Tribunal. 
The application was heard. 


G. S. Gupte (Senior), for the petitioner. 
Y. V. Chandrachud, for opponent No. 1, 


SHAH J. The petitioner Pitambar Dhondu Patil preferred Tenancy Appeal 
No. 86 of 1954 against the order passed by the Mamlatdar, Amalner, in Tenan- 
ey Suit No. 78 of 1954. The District Deputy Collector summarily rejected the 
appeal after reading the papers and without giving a hearing to the petitioner 
or his advocate. The petitioner preferred a revision application to the Bombay 
Revenue Tribunal and the Tribunal hag expressed the view that the Collector 
was not bound to give a hearing to the petitioner before summarily dismissing 
the appeal. The Tribunal observed that there was no provision under the Bom- 
bay Tenancy and Agricultural Lands Act about the procedure to be followed 
by the Collector in entertaining and deciding appeals under the Tenancy Act 
and inasmuch as s. 209 of the Bombay Land Revenue Code provided for sum- 
mary dismissal of appeals under that Code and further provided that no 
reasons need be given by the Collector when dismissing an appeal summarily, 
the District Deputy Collector was not bound to give a hearing to the petitioner 
before summarily dismissing his appeal. 

We are unable to agree with the view taken by the Tribunal. A perusal 
of the provisions of the Bombay Tenancy and Agricultural Lands Act is suff- 
cient to show that certain disputes giving rise to complicated questions relating 
to civil rights of parties are by the Act entrusted for adjudication to the reve- 
nue Courts. The revenue Courts are entitled to decide those disputes finally 
and the civil Court’s jurisdiction in respect of those disputes is excluded. A 
right of appeal to the Collector against the decision of the Mamlatdar in those 
disputes is conferred upon litigants and if that right is to be real and effective, 
we are of the view that the Collector must follow the ordinary rule of procedure 
followed by the civil Courts that if any party is given the right to make an ap- 
plication or appeal to a Court, he is entitled to be given an opportunity to sup- 
port the same by oral argument. The Tribunal was of the view that under s. 
209 of the Bombay Land Revenue Code the appellate authority has the power 
summarily to dismiss appeals and in the absence of an express provision to the 
contrary made by the Bombay Tenancy and Agricultural Lands Act a litigant 
preferring an appeal had no right to be heard before his appeal was summarily 
dismissed. But s. 209 of the Land Revenue Code does not provide that an ap- 
peal may be dismissed without hearing _the party who has preferred 
the appeal. In any case, the jurisdiction which is conferred upon the Collector 
as an appellate authority under the Bombay Tenancy and Agricultural Lands 
Act is, as we have already observed, jurisdiction to adjudicate finally upon dis- 
putes which are essentially of a civil nature, and even if on consideration of ex- 
pedieney the Legislature has entrusted that jurisdiction to the Collector, there- 
by the nature of the proceeding in which the dispute is fitigated is not so funda- 
mentally altered that even the bare right of a litigant to be heard in support of 
the appeal before his appeal is disposed of should be regarded as excluded. We 
are unable to agree with the view of the Tribunal that the District Deputy Col- 
lector acted properly in dismissing the appeal filed by the petitioner summarily 
without giving him a hearing. It is unnecessary, therefore, to consider the other 
questions which have been decided by the Tribunal. . s.. 
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We accordingly set aside the order passed by the Tribunal. We also set aside 
the order passed by the District Deputy Collector and direct that the proceed- 
ings be sent back to the District Deputy Collector with a direction that the Dis- 
trict Deputy Collector do hear and dispose of the appeal according to law. 
Costs in this application will be costs before the District Deputy Collector. 


Order set aside. 


Before the Hon’ble Mr. M. C. Chagla, Chief Justice, and Mr. Justice Dizit. 
PENAMBUR VISHNUMURTI NARAYAN UPADHAYA v. C. P. 
KFERNANDES.* 


Bombay Shops and Establishments Act (Bom. LXXIX of 1948), Secs. 63, 14, Sch. II, 
item 8—Delvery man employed by bakery applying under s. 63 for payment of 
overtime wages—Maintainablility of application—Limit of work for purposes of s. 14 
and s. 

The employee of a bakery who was a delivery man and whose work was to de- 
liver bread and loaves prepared by the bakery to its customers, applied under s. 63 
of the Bombay Shops and Establishments Act, 1948, for payment of overtime wages 
alleging that he had worked more than forty-eight hours every week in respect of 
certain wage periods. On the question whether the application was maintainable 
in view of the fact that under Schedule IJ, item 8, of the Act, the prohibition con- 
tained in s. 14 of the Act, prohibiting the employer from making the employee work 
beyond the limit of work prescribed therein is removed as regards delivery men:— 

Held, that if the employee established that he had worked overtime in any par- 
ticular week, he was entitled to overtime wages as provided in s. 63 of the Act. 

The limit of work for the purpose of s. 14 of the Bombay Shops and Establish- . 
ments Act, 1948, is entirely different from the limit of work laid down for the pur- 
pose of s. 63 of the Act. Whereas the limit of work for the purpose of s. 14 is 
laid down’ in order to prohibit the employer from requiring an employee to make 
him work beyond the limit, the limit of work laid down for the purpose of s. 63 
is purely for the purpose of computing overtime wages. 


The facts appear in the judgment. 


D. 8. Nargoikar, for the petitioner. 
No appearance for the opponents. 


Cuaaua C.J. The petitioner is the General Secretary of the Hotel Mazdoor 
Sabha, and one of the members of this Union applied to the Payment of Wages 
Authority for payment of overtime wages against opponent No. 2 in respect of 
certain wage periods, and the case of this employee was that he had worked 
more than 48 hours every week and therefore had become entitled to receive 
wages at one and a half times the rate for such overtime every week, and in the 
application it was clearly stated that the claim was made under s. 63 of the 
Bombay Shops and Establishments Act, 1948, This claim of the employee was 
rejected by the Authority and in the jndgment reference has been made to s. 
59 of the Factories Act and s. 70 of the Shops and Establishments Act. It is 
clear from the application made by the employee that neither of these two sec- 
tions had any relevance and Mr. Nargolkar has stated before us that through 
some mistake or oversight the arguments advanced in some other case have been 
incorporated in the judgment relating to this particular period. Ordinarily 
we should have sent the*matter back to the Authority to consider the claim of 
the employee under s. 63, but Mr. Nargolkar has drawn our attention to a judg- 
ment delivered by the Authority on September 30, 1955, in another applica- 
tion No. 7311 of 1955 where the question of s. 63 was considered and the Autho- 
rity has come to a particular conclusion, and Mr. Nargolkar wants us to hold that 
the view taken by the learned Authority with regard to the proper constructioy 


* Decided, June 19, 1956. Special Civil Application No. 2724 of 1965. 
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of s. 63 is erroneous and that we should hold that it is erroneous, so that the mat- 
ter may not have to come back before us. 

Section 63(1) of the Bombay Shops and Establishments Act provides that 
where an employee in any establishment other than a residential hotel, restau- 
rant or eating house, is required to work in excess of the limit of hours of work, 
he shall be entitled, iu respect of the overtime work, to wages at the rate of one 
and a half times his ordinary rate of wages. Sub-section (2) deals with an em- 
ployee in a residential hotel, restanrant or eating house. There is an Explanation 
to this section which provides: 

“For the purposes of this section the expression ‘limit of hours of work’ shall mean— 

(a) in the case of employees in shops and commercial esiablishments, nine hours 
in any day and forty-eight hours in any week;....” E a 
In this particular case opponent No. 2 is a bakery and therefore the limit of 
hours of work under s. 63 would be 48 hours a week, and if the employee, who 
was delivery man and whose work was to deliver bread and loaves prepared by 
the bakery to its customers, worked more than 48 hours a week, he would be en- 
titled to overtime wages under the provisions of s. 63(1). Schedule II of the 
Act, which is enacted under s. 4, exempts certain establishments from certain 
provisions of the Act, and the establishments and the provisions of the Act from 
which they are exempted are set out in this Schedule and under item No. 8 the 
establishments are: ‘‘Employees exclusively employed in any establishment in 
the collection, delivery or conveyance of goods outside the premises of any esta- 
blishment’’,—and undoubtedly the case of the employee before us falls under 
this item—, and the provisions of the Act which do not apply to this establishment 
are ss. 10, 11, 13 to 18, 21 and 24. Section 14 which is a relevant section pro- 
vides: 

(1) Subject to the provisions of this Act, no employee shall be required or al- 
Jowed to work in any shop or commercial establishment for more than nine hours 
in any day and forty-eight hours in any week;...” 


Then there are certain exceptions to this rule laid down in sub-ss. (2) and (3) 
with which we are not concerned. It will be noticed that s. 14 contains a pro- 
hibition against the employment of any employee beyond a certain number of | 
hours in a week, and it 1s true that by reason of Sch. II, item 8, this prohibition 
does not apply to a person whose work is confined to delivering goods and there- 
fore it may be said that there was no prohibition against opponent No. 2 employ- 
ing the employce for more than 48 hours every week. But although the prohibition 
from being required to work for more than 48 hours is removed, s. 63 still applies 
to the ease of the employee. Item No. 8 in Schedule IT does not provide that s. 
63 will not apply to the case of employees exclusively employed in the collection, 
delivery or conveyance of goods outside the premises of any establishment. 
Therefore, if s. 63 has application, then if the employee works for more than 48 
hours a week he is entitled to the overtime provided in s. 63. Therefore, read- 
ing s. 14 and s. 63, the position is this. Ifs. 14 has application, then an employer 
cannot require any employee to work more than 48 hours a week even on pay- 
ment of overtime wages because such requirement would be illegal. But where 
the prohibition is removed, there is an obligation to pay overtime wages under 
s. 63. The question of overtime wages would only arise when there is no pro- 
hibition against requiring a worker to work overtime, and therefore inasmuch as 
s. 63 applies to the case of a bakery and applies to the case of the employee with 
whom we are dealing in this application, there does nat scem to be any answer 
that the employer can give to his employee with regard to the payment of over- 
time wages when the employer has required the employee to work more than 48 
hours a week. 

The reasoning of the Authority in the judgment in application No. 7311 of 
1955 is that: 

*“ According to the Explanation to s. 63 the limit of hours of work shall mean, in 
the case of employees in shops and commercial establishments. nine hours in any day 
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and forty-eight hours in any week. Delivery men are exempt from the provisions of 
s. 14, that is to say, there is no limit of hours of work for such class of employees, and 
if there is no limit of hours of work for such class of employees, it cannot be said 
that such employees are required to work in excess of the limit of hours of work.” 


With respect, the fallacy underlying this argument is that the limit of hours of 
work laid down in s. 63 is for the purpose of that section, without any reference 
to s. 14, and the limit of hours are laid down in order to determine whateis the 
overtime and what wages are to be paid to the employee. It is erroneous to as- 
sume that because an establishment is exempted from the provisions of s. 14 and 
because there is no limit of work laid down with regard to that establishment 
under s. 14, therefore there is no limit of hours of work applying to that esta- 
. blishment as far as s. 63 is concerned. The limit of work for the purpose of s. 14 
is entirely different from the limit of work laid down by the Legislature for the 
purpose of s, 63. Whereas the limit of work for the purpose of s. 14 is laid down 
in order to prohibit the employer from requiring an employee to make him 
work beyoitd the limit, the limit of work laid down for the purpose of s. 63 
is purely for the purpose of computing overtime wages, and the error into which 
the Authority has fallen is to have taken the view that because there was no 
limit of work with regard to a particular establishment under s. 14, therefore 
there would no limit of work under s. 63 and the establishment could make an 
employee work for any length of time without paying him overtime wages. In 
our opinion, therefore, if the employee in this case establishes that he has worked 
overtime in any particular week, he would be entitled to overtime wages as pro- 
vided by s. 63. Whether in fact he has so worked has not yet been decided by 
the Authority. 

Therefore, we will send this matter back to the Authority with the direction 
that if the employee establishes the fact of working overtime, then his claim 
should be allowed as provided by s. 63 of the Act: The petitioner to have the 


costs of the petition against opponent No. 2, 
Matter sent back. 


Before the Hon'ble Mr. M. C. Chagla, Chief Justice, and Mr. Justice Dixit. 
STATE OF BOMBAY v. MORARJI PADAMSEY.*® 


Bombay Sales Tax Act (Bom. V of 1946), Secs. 18, 5—Indian Income-tax Act (XI of 
1922), Sec. 26—Assessee transferring business as a going concern to third party— 
Assessee assessed to sales tax in respect of period antecedent to date of transfer of 
business—Liability to pay tax whether upon transferee—Construction of statute— 
Statute imposing liability upon person and then proceeding to impose liability vica- 
riously upon third party. 

The assessee who had registered his business under the Bombay Sales Tax Act, 
1946, on October 1, 1946, conducted his business till March 2, 1949, when he trans- 
fered it as a going concern to a third party. The assessee was assessed to sales tax 
in respect of periods which were antecedent to the date of the transfer. The assessee 
relying upon s. 18(1) of the Act contended that as the business had been transferred 
by him the liability to pay tax with regard to the business done before the transfer 
was only upon transferee and he, the transferor, was absolved from his liability:— 

Held, that the assessee continued to be liable to pay the tax in respect of the 
periods during which he carried on the business and incurred the liability to pay 
sales tax under s. 5 of the Act. l 

The proper construction of any statute which imposes a liability upon a person 
and then proceeds to ifmpose that liability vicariously upon a third party is that the 
original liability of the person does not come to an end. 

One Morarji Padamsey (respondent) who carried on the business in the 
name and style of Messrs. E. Eyres & Co., applied for registration under 
s. 8(2) of the Bombay Sales Tax “Act, 1946, and was registered as a 

Dectded, June 20,1956. Civil Reference No. . made by the President, Sales Tax TribuhaP 
7 of 1956 (with Civil Reference No, 8 of 1956), Bombay. os 
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dealer under s. 8(3) of the Act on October 1, 1946. The respondent carried on 
the business till March 2, 1949, and on that date he sold the business as a going 
concern to a third party. This third party failed to apply for registration as 
required by the provisions of s. 8 of the Act. On May 16, 1952, the Sales Tax Off- 
cer assessed the respondent in respect of two periods viz. October 1, 1946 to 
March 31, 1947 and April 1, 1947 to March 1, 1949. The respondent did not dis- 
pute the correctness of the amount of the assessment but he denied his liability 
relying on s. 18(1) of the Act. On appeal by the respondent the Assistant 
Collector of Sales Tax dismissed the appeal and confirmed the order of the Sales 
Tax Officer. The respondent preferred a revision application to the Additional 
Collector of Sales Tax and he summarily dismissed it on the ground of defi- 
ciency of Court-fees. The respondent then filed a revision application before 
the Sales Tax Tribunal contending inter alia that the demafd notice issued 
against him was bad in law as he had entirely transferred his business on 
March 2, 1949, and was thereafter not liable for the payment of any tax. The 
Tribunal held that the respondent was not liable to pay arrears ef sales tax 
dues by reason of the transfer of his business and that by virtue of the provi- 
gions contained in s. 18(1) of the Act, the transferee of a business would be 
exclusively liable for payment of sales tax dues. The Tribunal accordingly 
allowed the application and set aside the orders of the Additional Collector of 
. Sales Tax, the Assistant Collector of Sales Tax and the Sales Tax Officer. 

The Collector of Sales Tax, Bombay, applied to the Tribunal to refer the 
following questions of law to the High Court :— 

“(i) Whether by virtue of the provisions of s. 18 of the Bombay Sales Tax Act, 1946, 
the applicant is precluded from levying on and/or recovering from the respondent arrears 
of sales tax dues for the period to the date of transfer of his business. 

(ii) If question (i) be answered in the affirmative, whether in any event having 
regard to the fact that the transferee (who did not hold a certificate of registration) did 
not apply for registration under s. 8 or 8A, the applicant was precluded from levying on 
and/or recovering from the respondent sales tax for the period prior to the date of transfer 
of his business.” i 


The reference was heard. 


H. M. Seervai, with Little & Co., for the applicant. 
P. M. Kapadia, with Matubhai Jamietram & Maden, for the opponents. 


CHAGLA C.J. A rather novel and ingenious contention was put forward by 
the assessee in this reference. The facts briefly are that the assessee registered 
his business under the Sales Tax Act on October 1, 1946, and conducted his 
business till March 2, 1949. On that date he transferred the whole of his busi- 
ness as a going concern to a third party. The Sales Tax Officer assessed the 
assessee in respect of two periods October 1, 1946, to March 31, 1947, and 
April 1, 1947, to March 1, 1949. It will be noticed that both these periods are an- 
tecedent to the date of transfer. The assessee admitted the correctness of the 
amount of assessment, but he denied his liability on the ground that as the 
business had been tranferred by him the liability to pay tax with regard to the 
business done before the transfer was only upon the transferee and the trans- 
feror was absolved from his liability. The Tribunal accepted this contention 
and the taxing authority has come before us on this reference. 

Turning to the Act, s. 5 imposes the liability upon the dealer whose gross 
turnover exceeds a certain amount during the relevant period and it makes the 
dealer liable to pay tax on his turnover. It is not disputtd that under this section 
the assessee became liable to pay tax. Section 6 deals with the levy and rates of 
tax, and s. 8 deals with registration of dealers, and the assessee was registered 
under this section. Sub-section (6) of that section provides that when 
any business in respect of which a certificate has been granted under this sec- 
ion has been discontinued or transferred, and the dealer has applied in the 
prescribed manner for cancellation of his registration, the prescribed authority 
shall cancel the registration with effect from the prescribed date. This is what 
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the assessee did after he had transferred the business and he ceased to be a 
registered dealer. Section 10 provides for returns to be made in the prescribed 
manner and these returns were made by the assessee during the relevant period. 
Section 11 deals with assessment, and s. 12 deals with payment and recovery 
of tax, and a special machinery is set up by which a registered dealer has to 
pay the full amount of tax due from him under the Act according to the ilar 
that he makes. Therefore, when the assessment takes place under s. 11, the 
assessing authority has to consider the return, the amount paid and to deter- 
mine whether any further amount is payable by the dealer. Sub-section (4) 
of s. 12 deals with the notice which is to be served upon the dealer and the notice 
is to be of 30 days’ duration and any amount of tax which remains unpaid after 
the date specified in the notice is made recoverable as an arrear of land revenue. 
Then comes s. 1& which calls for interpretation at our hands, and sub-s. (1) 
provides: 

“When the ownership of the business of a dealer liable to pay the tax under this 
Act is entirely transferred, any tax payable in respect of such business and remain- 
ing unpaid at the time of the transfer shall be payable by the transferee as if he were 
the dealer liable to pay such tax; and the transferee shall also be liable to pay tax 
under this Act on the sales or supplies of goods effected by him with effect from the date 
of such transfer and shall within thirty days of the transfer apply for registration under 
section 8 or 8A, as the case may be, unless he already holds a certificate of registration.” 
Under this section a three-fold statutory liability is imposed upon the trans- 
feree. The first, with which we are directly concerned, is that he becomes liable 
to the same extent and in the same manner as the transferor to pay the tax 
which the transferor was liable to pay. The second liability is that he is liable 
to pay tax with regard to the sales effected or supplies made of goods after 
the date of the transfer, and the third liability is that he has got to apply for 
registration within the fixed period. The rather surprising argument that is 
put forward is that the liability imposed upon the transferee under the first 
head makes him solely liable to pay the tax which the transferor was liable to 
pay under that head. It is said that the Legislature in enacting s. 18 has not 
made it clear that the liability imposed upon the transferee is concurrent and 
co-extensive with the liability upon the transferor and in only imposing 
the liability upon the transferee the Legislature has not continued to 
impose the lability upon the transferor with regard to the payment of tax. 
In putting forward this argument what is overlooked is that the labi- 
lity upon the transferor is already imposed by s. 5 of the Act. That is the 
charging section which makes the dealer, who in this case is the assessee, liable 
to pay tax, and it is not disputed that that liability was upon him during the 
relevant period and in respect of the relevant period. The assessee in order to 
succeed must draw our attention to some provision in the Act which absolves 
him from that liability. Undoubtedly the Legislature for greater caution could 
have said in s. 18 that not only the transferee is liable but the transferor con- 
tinues to be liable. But the mere fact that the Legislature did not make the 
position clear cannot lead to the inference that a liability solemnly imposed in a 
taxing statute upon the tax payer has been displaced or taken away by reason 
of the fact that a statutory liability to pay the same tax has been imposed upon 
a third party. It has been seriously suggested before us that even though an 
assessment had taken place before the date of transfer and even though a notice 
to pay had been served under s. 12(4), as soon as the transferor transferred the 
whole of his business his liability would automatically cease and the liability 
would be imposed upon the transferee and he would be solely liable to discharge 
the tax due by the agsessee. We are conscious of the fact that this is a taxing 
statute and that we must place upon every provision of this statute a construction 
which should help the assessee if it is possible to do so. But as Mr. Seervai has 
rightly pointed out, the construction suggested by the transferor imposes an un- 
conscionable burden upon the transferee, because the result of this constructto? 
is that the transferee alone in law is liable to pay the tax which was due by the 
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assessee and that if the transferee pays the tax he would not be entitled to 
recover that tax from the transferor because it is only if he discharges a liability 
which in law is payable by the transferor that the transferee would be entitled 
to recover the tax. So we are asked to put a construction upon s. 18 which dis- 
charges the liability of the transferor, imposes a liability upon the transferee, 
mgkes that liability the sole liability of the transferee, and deprives the trans- 
feree from recovering the amount of tax paid by him from the transferor. No 
canon of construction can possibly induce us to take that view of s. 18. We 
should have thought that the proper construction of any statute which imposes: 
a liability upon a person and then proceeds to impose that liability vicariously 
upon a third party is that the original liability of the person does not come to 
an end. The taxing authority ‘im order to make sure of the tax makes somebody 
else also liable to pay the tax, but it would be fantastic toesuggest that the 
Legislature relieved the person primarily liable to pay the tax from his: liability 
and only made the transferee liable merely by reason of the fact that he accept- 
ed a transfer of the business. It is true, as we have pointed out, that s. 18 does 
not in terms say that the tax shall be payable also by the transferor, but nor 
does the section say that the tax shall be payable only by the transferee. If 
the Legislature had used either one or the other expression, we would not have 
been called upon to consider this matter. But as the Legislature has failed.to 
use those clear words, the question is what is the proper construction to be 
placed upon the liability. imposed upon the transferee by s. 18, and in our 
opinion, with respect to the Tribunal, it is not possible to take the view that 
s. 18 absolves the transferor of the liability to pay the tax which liability has 
been incurred by him by reason of s. 5, The Tribunal has referred to certain 
provisions of the Income-tax Act and considered the language used by that 
statute to come to the conclusion that failure to use similar language in s. 18 
must result in a contrary conclusion being taken as to the liability of the trans- 
feror. The Sales Tax Act and the Income-tax Act, as we have said before, are 
not in part maleria. The particular section to which reference has been made 
by the Sales Tax Tribunal, viz. s. 26, deals with’the rather complicated machi- 
nery of assessment of partnerships and partners before and after discontinuance 
of the partnership, and to draw any inference from the language used in that 
section in order to construe s. 18 would in our opinion not be a safe guide at all, 
nor would it be a proper canon of construction. 

In our opinion, therefore, the transferor continues to be liable to pay the 
tax in respect of the periods during which he carried on the business and in- 
curred the liability to pay sales tax. Although two questions have been sub- 
mitted to us, Mr. Seervai has only argued one, viz. question (1), and we answer 
that question in the negative. The assessee to pay the costs. 

Same answer for the same reasons in Reference No. 8 of 1956. 

As both the references were heard together there will be one order for costs. 


Order accordingly. 


Before Mr. Justice Shah and Mr. Justice Vyas. 


LAXMAN BABAJI GOGARE v. AKHARAM SAHEBRAM KHATOD.* 


Bombay Agricultural Debtors Relief Act (Bom. XXVIII of 1947), Secs. 15, 14—Notice issued 
under s. 14 on a creditor of defendant applying for his adjustment of debts—Plaintiff, 
in whose favour defendant had passed promissory note exceeding. Rs. 15,000, not sub- 
mitting statement of his claim in answer to notice—Degendant adjudged. debtor and 
award made under Act—Suitt filed by plaintiff against defendant on promissory note— 
Whether debt due to plaintiff extinguished as a result of his not filing statement of 
clainm—Maintainability of suit—Whether s. 15(1) restricted to debts due to creditors 
named in application for adjustment of debts and served with notice under s. 14(a). 


@ * Decided, April 13/20, 1956. First Appeal Judge, Senior Division, at Ahmednagar, in 


No. 836 of 10351 (with F. A. No. 633 of 1952), Special Suit No. 40 of 1950. 
from the desision of P. D: Sawarkar, Civil 
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A debt due to the creditor who has not submitted a statement to the Debt Adjust- 
ment Court in respect of it under s. 14 of the Bombay Agricultural Debtors Relief Act, 
1947, is not extinguished under s. 15(1) of the Act even if an award is made under the 
Act, when the debtor has by his declaration, act or omission intentionally caused or 
permitted his creditor to believe that he was not a “debtor” within the meaning of 
the Act or that in respect of his debt no application may lie under s. 4 of the Act. è 

A creditor of the defendant had filed a debt adjustment application against hime and 
of that application a general notice under s. 14 of the Bombay Agricultural Debtors 
Relief Act, 1947, was issued. The plaintiff, in whose favour the defendant had passed 
a promissory note for a sum exceeding Rs. 15,000, did not in answer to the general notice 
submit a statement of his claim. Thereafter the defendant was adjudged a debtor and 
an award was made. On a suit filed by the plaintiff ageinst the defendant to recover 
the amount of fhe promissory note, the defendant contended that as the plaintiff had 
failed to file his statement of claim, the debt was extinguished under s. 15(1) of the 
Act:— 

Held, that the execution of the promissory note by the defendant which was a bona 
fide admission of liability for an amount exceeding Rs. 15,000, was a declaration or an 
act within the meaning of s. 15(2) of the Act which intentionally caused the plaintiff 
to believe that the debts due by the defendant could not be adjusted under the Act, 

that the omission of the defendant to file a statement showing that the plaintiff was 
his creditor for a sum exceeding Rs. 15,000, must be deemed to have intentionally caus- 
ed the plaintiff to believe that the defendant was not a debtor for the purposes of the 
Act, and 

that, therefore, the defendant could not claim that the liability due to the plaintiff 
was extinguished by virtue of s. 15(1) of the Act and the plaintiffs suit was main- 
tainable. 

Keshav Ganashyam v. Waman Rangaji; distinguished. 

Section 15(1) of the Bombay Agricultural Debtors Relief Act, 1947, applies in terms 
to ‘every debt’ and is not restricted to debts due to creditors who are named ‘in the 
application for adjustment of debts and are served with notice under s. 14(a) of the 
Act. 


On July 20, 1950, one Akharam (plaintiff) filed a suit against Laxman and 
his three brothers (defendants Nos. 1 to 4) for a decree on a promissory note 
for Rs. 15,351, executed by them on July 25, 1947, after giving credit for 
Rs. 4,375-4-0 received in part satisfaction of the dues under the promissory 
note. It was the plaintiff’s case that on July 25, 1947, all the four defendants 
executed a promissory note agreeing to pay Rs. 15,3851 on demand together 
with interest at the rate of 12 per cent, and that in part satisfaction of their lia- 
bility under the promissory note the defendants had sent some jaggery to the 
plaintuf’s shop for being sold on commission and the proceeds thereof being cre- 
cited towards the account and the balance of Rs. 15,728 which had then remained 
due and payable by the defendants. 

The suit was resisted by all the defendants. They contended that they were 
not members of a joint Hindu family but were separate and that the plaintiff 
was not the ‘‘sawkar’’ of all the defendants but was only the ‘‘sawkar’’ from 
whom defendants Nos. 2 and 4 made borrowings for their personal cultivation 
and defendants Nos. 1 and 3 had their separate ‘‘sawkars.’’ They further 
contended that all the defendants were agriculturists and a promissory note for 
an amount exceeding Rs. 15,000 was taken by the plaintiff to cireumvent the 
provisions of the Bombay Agricultural Debtors Relief Act, though the liability 
was for an amount very mgich less than Rs. 15,000. They contended that as the 
plaintiff failed to apply for adjustment of the debts under the Act, the debt due 
under the pro-note must be regarded as extinguished. The defendants submitted 
that defendants Nos. 2 and 4 had separate dealings with the plaintiff and that the 
plaintiff threatened defendants Nos. 2 and 4 to stop the dealings and not to ad- 
vance any monies unless all the defendants executed a promissory note for an 
amount exceeding Rs. 15,000 and under the stress of that threat all the defendants ® 


1 (1952) 55 Bom. L. R. 820. 


@ e 
806 THE BOMBAY LAW REPORTER. [voL. LYI0., 


executed the promissory note on which the suit was filed. The defendants claimed 
that an account under the Act from the commencement of the transaction must be 
taken and their liability ascertained under the Act. They finally contended 
that the amount of Rs, 6,519, which the plaintiff alleged were advanced in cash 
on July 25, 1947, was not paid in cash to them. They also submitted that a 
Jarge quantity of jaggery was sent by defendants Nos 2 and 4 to the plaintiff 
and, the price thereof was credited by the plaintiff at a very much lower rate 
the prevailing rate and the full amount due to them was not given credit 
or. 

The trial Judge held that the defendants failed to prove that the plaintiff 
had obtained the promissory note in suit by threats and misrepresentation. He 
also held that the defendants were not debtors withm the meaning of the Act 
and that, therefore, the debt due by them could not be regarded as extinguished. 
The trial Judge found that the consideration of the promissory note was 
Rs. 15,351 and the defendants were not entitled to an account under the Act. 
He further held that the items denied by the defendants were proved and on 
that view he passed a decree for Rs. 15,728 with costs and future interest at 3 per 
cent. on Rs, 15,351 from the date of the suit until realisation. In his judgment 
the trial Judge observed as follows :— 

“The learned advocafe for the defendants referred me to s. 14 of the Act. That sec- 
tion lays down that on receipt of an application for adjustment of debts the Court must 
give notice to the debtor and to every creditor whose name and address are given in the 
application and must publish a general notice requiring the debtor and all creditors to 
submit a statement in the prescribed form within a particular period of time. From 
the provisions of this section the learned advocate wanted me to hold that as soon as a 
general notice was published all the creditora whether they were named in the applica- 
tion before the Court or whether they were not so named were bound to appear before 
the Court and give their statement; and basing his argument on this interpretation of 
s. 14 he argued that as there were two debt adjustment applications one against defendant 
No. 2 and the other against defendant No. 4 and as general notice was duly published in 
both those cases and as, further, the plaintiff did not appear before the D. A. Court in 
response to the general notice the debt must be treated as extinguished. Exhibit 82 is a 
certified copy of the D. A. Application filed by one Kisangopal against defendant No. 2 
and exh. 83 is a certified copy of the Rojnama in that case. Exhibit 84 is a certified copy 
of the D.A. Application made by one Gangadhar Vyankatesh against defendant No. 4. 
Exhibit 86 is a certified copy of the Rojnama in that case and exh. 85 is a certified copy 
of the award in that case. These certifled copies show that general notice in each case 
was duly published. It is also not disputed that the present plaintiff did not appear in 
response to this general notice. But we have to see whether his failure to appear before 
the Court in response to the general notice causes his debt to be extinguished. Section 14 
nowhere states that such would be the result if a creditor fails to appear before a Debt 
Adjustment Court. Sub-section 1 of s. 15, however, lays down that ‘Every debt due from 
such debtor in respect of which a statement is not submitted to the Court by the creditor 
in compliance with the provisions of section 14 shall be extinguished’. The words ‘by 
the creditor’ are very important. Had the words been ‘by a creditor’ they would have 
included each and every creditor of a particular debtor. But the word the means the 
creditor that is named in the debtor’s application. I, therefore, hold that s. 14 has no 
application in our case. Section 11 lays down that if a debt exceeds Rs. 15,000 a Debt 
Adjustment Court cannot entertain an application for the adjustment of that debt. It 
was argued that the debt should exceed Rs. 15,000 on proper accounts being taken, 
but I cannot agree with this piece of argument. The question of accounting 
comes much later when we reach s. 22. At the stage of filing an application 
to the D. A. Court what one has to see is whether the debt prima facie exceeds Rs. 15,000. 
In our case the pro-note exh. 60 is for Rs. 15,351. The amount exceeds Rs. 15,000 and, 
therefore, in my view, the creditor viz. the present plaintiff was not bound to make an 
application to the Debt Adjustment Court. The last date for filing such an application to 

ethe Court concerned was July 31, 1947. Section 15, sub-s. 2, lays down that if a debtor 
intentionally causes or permits his creditor to believe that he is not a debtor for the pur- 
poses of the Act then the creditor, is protected. By executing this pro-note for a sum 
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exceeding Rs. 15,000 the defendants intentionally permitted the plaintiff to believe that 
no application under s. 4 could be entertained by reason of the provisions of s, 11. The 
pro-note is written by defendant No. 4 and all the four defendants have executed it know- 
ing it to be a pro-note. So even under sub-s. 2 of s. 15 the present plaintiff is protected 
from the provisions of s. 15, sub-s. 1.” 


The defendants appealed to the High Court. 


First Appeal No. 636/51. 
V. M. Tarkunde, with B. J. Rele, for the appellants. 
P. V. Kane, for toe respondent. 
œ { First Appeal No. 633/52. 
P. V. Kane, for the appellant. 
V. M. Tarkuyde, with B. J. Rele, for the respondents. 


Sman J. [His Lordship after stating the facts of the case and dealing 
wito points not material to this report, proceeded:] Then it was urged 
that as defendant No. 4 was adjudged a debtor under the Bombay Agri- 
cultural Debtors Relief Act in an application filed by one of his credi- 
tors and an award was made, the plaintiff was bound by the award and the liabili- 
ty of defendant No. 4 under the promissory note was extinguished. The 
learned Judge has found tuat one Gangadhar Vyankétesh filed a debt adjust- 
ment application against defendant No. 4 and of that application a general 
notice under s. 14 of the Bombay Agricultural Debtors Relef Act was issued. 
In answer to the general notice requiring the creditors to file their statements 
the plaintiff did not submit a statement of his claim. Thereafter defendant 
No. 4 was adjudged a debtor and an award was made. It is conceded tnat the 
award did not deal with the debt due to the plaintiff under the promissory note 
executed by defendant. No. 4. But it is urged that the plaintiff was required 
by law to file a statement of claim before the Debt Adjustment Court in answer 
to the general notice, under s. 14, for the debt under the promissory note even 
if it exceeded Rs. 15,000 and the plaintiff having failed to do so, the debt was 
extinguished. The learned trial Judge was of the view that the penalty of 
extinction of debts for failure to submit statements is incurred by only those 
creditors who are named in the debt adjustment application as creditors and 
who are served with notice under s. 14(a) and not by other creditors. We are 
unable to accept that view. Section 15(1) applies in terms to ‘every debt’ and 
is not restricted to debts due to creditors who are named in the application for 
adjustment of debts and are served with notice under s. 14(a). But sub-s. (1) 
of s. 15 is subject to sub-s. (2). Whereas sub-s. (1) provides that every debt 
due by a debtor in respect of which a statement is not submitted to the Court 
by the creditor in compliance with s. 14 shall be extinguished, it is provided by 
sub-s. (2) that: 

“Nothing in this section shall apply to any debt due from any person who has by his 
declaration, act or omission intentionally caused or permitted his creditor to believe that 
he is not a debtor for the purposes of this Act or that no application under section 4 can 
be entertained in respect of any débt owed by such person to such creditor by reason 
of the provisions of section 11.” 

In our view, defendant No. 4 had by his act, and by his omission as well, 
intentionally caused the plaintiff to believe that he was not a debtor for the 
purposes of the Bombay Agricultural Debtors Relief Act, or that no applica- 
tion could lie for adjustment of his debts under s. 4. Defendant No. 4 had 
executed a promissory, note for an amount exceeding Rs. 15,000, and where a 
person’s debts exceed “Rs. 15,000 in the aggregate, he cannot claim the status 
of a debtor under the Bombay Agricultural Debtors Relief Act. A bona fide® 
admission of liability for an amount exceeding Rs. 15,000 is a declaration or an 
act within the meaning of sub-s. (2) of s. 15 which intentionally caused the 
plaintiff to believe that the debts due by defendant No. 4 could ngt be adjusted 
under the Bombay Agricultural Debtors Relief Act. Again defendant No 4 
did not file a statement showing that the plaintiff was his creditor for a sum 
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exceeding Rs. 15,000. If defendant No. 4 had shown in his statement of liabilities 
the debt due to the plaintiff, he could not have been declared a debtor. If, with 
a view to-obtain the benefit of the Bombay Agricultural Debtors Relief Act, 
defendant No. 4, as it must in the circumstances of the Court be assumed, deli- 
berately withheld from the Court the information that he had executed a pro- 
missory note for Rs. 15,351 in favour of the plaintiff, he cannot, in our judg- 
meft, claim that the liability due to the plaintiff is extinguished by virtue of 
sub-s.e(1) of s. 15. Im our view, the omission of defendant No. 4 must: also be 
deemed to have intentionally caused the creditor to believe that defendant No. 4 
was not a debtor. è ; 

Strong reliance was placed by Mr. Tarkunde in support of his contention 
upon a case decided by this Court, Keshav Ganashyam v. Waman Rangaji,’ in 
which it was held that: . 

“The expression ‘all creditors’ used in s. 14 of the Bombay Agricultural Debtors Relief 
Act, 1947, is not limited to the class of creditors referred to in sub-cl. (a) of the section, 
but refers to all the creditors of the debtor. Therefore, an award made ureler the Act 
ig not only an award between the debtor and such of the creditors as are mentioned in 
the application made under s. 4 of the Act or upon whom notice has been served under 
s. 14(a) of the Act but is also an award between the debtor and all his creditors, and 
the latter are bound by it.” e 


In that case in a suit to recover a debt due to a creditor who was not personally 
gerved with notice of the debt adjustment application it was held that 
the debt was extinguished by virtue of s. 15(1), the creditor not having 
submitted a statement of his claim to the Debt Adjustment Court. Evi- 
dently after the statutory extinction of the debt due to him the cre- 
ditor in Keshav Ganashyam’s case was not interested in the award made 
by the Debt Adjustment Court, and ex hypothesi, a civil suit could not 
lie to enforce the debt. We are, however, unable to extend that principle 
to cases where the debtor has by his declaration, act or omission inten- 
tionally caused or permitted his creditor to believe that he is not a debtor 
for the purposes of the Act. By virtue of s. 15(2) the debt due to such a credi- 
tor is not extinguished, and in our judgment the award has not that effect. An 
award is in its very nature of the nature of a judgment which binds all creditors 
of the debtor whether they are served or not served with notice under s. 14. 
But the penalty prescribed by s. 15(1) does not penalise the credi- 
tors who were misled by any declaration, act or omission of the 
debtor. If the debt is not extinguished, a suit to recover it will in the absence 
of any provission to the contrary lie. We are not referred to any 
provision which enacts that a debt due by a debtor which is saved from extinc- 
tion by virtue of sub-s. (2) of s. 15 must still be regarded as extinguished ‘when 
an award igs made under the Act. In Keshav Ganashyam’s case, it does not 
appear to have been contended that the debt due to the creditor who had not 
fled a statement of his claim was not extinguished because of some declaration, 
act or omission of the debtor. The Court in that case was not invited to consi- 
der whether the case of the creditor fell within the terms of s. 15(2). The only 
argument advanced was, that the decision of the Debt Adjustment 
Court adjudging the defendant a ‘debtor’? was not binding upon the eredi- 
tor in a suit filed by him in the civil Court to recover the debt. Having 
regard to the scheme of the Act, the Court negatived that argument 
and confirmed the judgment of the trial Court holding that the debt 
- due to the creditor was extinguished. We are ungble to hold, relying 
upon that case, that a debt due to the creditor is extinguished when an 
*.ward is made under the Bombay Agricultural Debtors Relief Act, even when 
the debtor has by his declaration, act or omission intentionally caused or per- 
mitted his creditor to believe that he was not a ‘‘debtor’’ or that in respect of 
his debt no application may lie under s. 4. In our view, the principle of Keshav 
: 1 (1052) 55 Bom. L. RB. 320. 
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Ganashyam’s case has no application where the debt due to a creditor is saved 
by s. 15(2). We, therefore, agree, though for different reasons, with the deci- 
sion of the learned trial Judge that the debt due to the plaintiff by defendant 
No. 4 was not extinguished. We are in this case not called upon to consider 
the effect of this decision upon the award made under the Bombay Agricultural 
Debtors Relief Act adjusting the debts due by defendant No. 4 to his other 
creditors. 

[The rest of the judgment is not material to this report.] 


Before Mr. Justice Bavdekar. 


BHAGWANDAS DIIONDIDAS PUNEKAR v. BASAWWA 
° RYAVAPPA KOLULI.* 


Indian Evidence Act (I of 1872), Secs. 68, 70—Proviso to s. 68 whether dispenses with 
any proof of due execution altogether—Whether s. 70 applies to document not duly 
attested—eConsent of party, who has signed document, to its exhibition whether in~ 
volves admission that it was signed before anybody. 

The proviso to s. 68 of the Indian Evidence Act, 1872, makes it unnecessary, when a 
document required by law to be attested is not specifically denied, to give proof of the 
due execution including therein the attestation by calling an attesting witness. It is 
permissible for the person who wishes to rely upon the document to give other proof 
of it; but it does not dispense with proof of due execution altogether. 

R. M. A. R. M. Chettyar Firm v. U. Htaw' and Lala Kundan Lal v. Musammat 
Musharrafi Begam; agreed with. 

Yakubkhan v. Guljarkhan,’ referred to. 

Before the provisions of s. 70 of the Indian Evidence Act, 1872, apply, it is necessary 
in the first instance to show that the document is an attested document. That neces- 
sarily means proved to be duly attested. It is only when it having been shown that 
the document was an attested one there is the further fact that its execution by him- 

' self is admitted by a party to the document that in spite of the fact that the law 
requires the document to be attested the admission by the party would be sufficient 
proof of its execution as against him. Before, therefore, advantage could be taken of 
the provisions of the section, it must be proved by the party who relies upon it not 
only that the document purports to be attested but that the document in the first 
instance is a duly attested document. 

Hira Bibi v. Ram Hari Lal,' followed. 

Raja Ram v. Thakur Rameshwar Bakhsh Singh, Johnson v. Mason’ and Whyman v. 
Garth,’ referred to. 

The consent of a party to the exhibition of a document merely implies that where 
the document purports to be signed by one or more of them that they have all signed 
it. It involves no admission whatsoever that any signatures have been made in the 
presence of anybody. 


OnE Bhagwandas (plaintiff) filed a suit against Basawwa and others (cefen- 
cants) to recover Rs. 800 on a mortgage bond. The defendants inter alia con- 
tended that the mortgage bond exeeuted by them was not legally execnted i.e. 
not legally attested and executed. The trial Judge held that the plaintiff had 
failed to prove the mortgage-deed and dismissed the suit, observing, in his 
judgment, as follows :— 

“Basawwa, exh. 42, who is one of the executants no doubt concedes that she and 
defendant No. 2 affixed thumb-marks on the mortgage bond but intelligently she denies 
that the attesting witnessese were not present at that time. She says that Vallabhdas 


* Decided, March 20!.June 19,1956. Second 2 (1956) L. R. 63 T. A. 326, s.c. 38 Bom. 
Appeal No. 877 of 1958, from the docision of L. R. 783. 
G. H. Guggili. District Judge, Dharwar, in 3 (1927) 30 Bom. L. R. 585. 
Appeal No. 165 of 1952, oonfirning the derree 4 (19295)L. R. 52 I. A. 362 s.c. 27 Bom. L. 
et by XM. P. Ghanti, Joint Civil Judge. R. 1144. 


unior Division, Gadag, in Civil Suit No. 160 5 (1938) I. L. R.12 Luck. 109. > 


of 1951. 6 (1794)1 Esp. 89. 
1 (1932) I. L. R. 11 Rang. 26 7 (1853) 8 Ex. 803. 
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alone was present when she and defendant No. 2 put in their thumb-mark on the bond. 
She says that she does not know when the bond was or came to be attested. In that 
case the bond must be proved under s. 68 by calling at least one attesting witness. The 
plaintiff admittedly has no personal knowledge about the suit mortgage. The persons by 
whom the bond purports to have been attested are not examined. It is not shown by 
the plaintiff that the attesting witnesses are dead or could not be found. He has examin- 
ed Ayyappa, exh. 32, to prove the execution of the suit mortgage bond. He was a clerk 
under Vallabhdas. He states as follows:— 

‘Defendants Nos. 1 and 2 affixed their thumb marks on the mortgage bond in my 
presence. The attestors attested in my presence’.... 

There is nothing in the evidence of Ayyappa to show that the executants signed the 
suit bond in the presence of the attesting witnesses or that the attesting witnesses put 
in their names on the instrument on receiving from the executants a personal acknowledg- 
ment of the execution of the instrument. Again there is nothing in his evidence to show that 
the attesting witnesses attested the suit mortgage bond in the presence of the executants. 
Execution does not consist of merely signing one’s name on a sheet of paper, It designates 
the whole operation, including both the signature of the executant and the attestation by 
the witnesses. From the evidence placed before me I can very well say that the plain- 
tiff has entirely failed to prove the execution and attestation of the suit mortgage bond. 
That being so the bond an which the suit is based is not admissible in evidence.” 


On appeal the District Judge confirmed the decree of the trial Court and dis- 
missed the appeal. 
The plaintiff appealed to the High Court. 


K. G. Datar, for the appellant. 
N. M. Hungund, for the respondent. 


BAVDEKAR J. This is an appeal arising from a suit to enforce a simple 
mortgage, and the only question which arises is whether the mortgage in this 
case was proved. It appears that the written statement which was filed by the 
{wo contesting defendants, defendants Nos. 1 and 2, was that they did not 
admit the legal execution of the document. Subsequently when defendant 
No. 1 went into the witness box, he did indeed admit that he as well as defen- 
dant No. 2 had signed a document conveying the property. But at the trial 
there was an issue framed as to whether the plaintiff proved the execution of 
the suit mortgage bond, and even though the mortgage was required to be at- 
tested and does purport to be attested by two witnesses, the plaintiff did not 
call any attesting witnesses to prove the execution. He called instead one wit- 
ness who said that he was present at the time when the mortgage was executed, 
though he had not attested it and proved the signature of the executants to the 
bond as well as the signatures of the attesting witnesses. The learned trial 
Judge then came to the conclusion that even though signatures had been proved, 
it had not been shown that the bond was properly attested, because the sole wit- 
ness who was examined to prove the execution including the attestations did not 
say that executants signed in the presence of the attesting witnesses, or the attest- 
ing witnesses signed the instrument on receiving from the executants a per- 
sonal acknowledgment of the execution of the instrument. Similarly there 
was nothing to show that the attesting witnesses attested the mortgage bond in 
the presence of the executants. He, therefore, dismissed the plaintiff’s suit. 
This decision of his was confirmed in appeal by the learned District Judge. 

Now, I am quite prepared to concede that there was no specific denial of the 
execution of the document by the contesting defendants, and consequently it 
was not necessary to call an attesting witness to prove the execution, But exe- 
cution had to be proved, and inasmuch as the contesting defendants specifically 
stated by their written statement that they did not admit the legal execution 
of the bond, the effect is that they did not admit the mortgage, that is, a mort- 
gage executed in accordance with the law; and inasmuch as the mortgage is 
required to be attested by two attesting witnesses it had to be proved not only 
that the mortgagors had signed the mortgage-deed but that the mortgage-deed 
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was attested by the two witnesses as that word has been defined in the Transfer 
of Property Act. It is contended on behalf of the appellant plaintiff that inas- 
much as this document was a registered document and the contesting defendants 
did not specifically deny its execution, the proviso to s. 68 of the Indian Evi- 
dence Act came into play, and it was not necessary to call an attesting witness 
to prove the document. That may be conceded. But Mr. Datar, who apppars 
on behalf of the appellant, urges that the meaning of the words ‘‘it shall not be 
necessary to call an attesting witness,’’ in the proviso is really speaking to dis- 
pense with any proof of attestations whatsoever. In support of this contention 
he relies upon the decision of this Court in Yakubkhan v. Guljarkhan.’ In that 
ease the mortgage-deed was attested by three witnesses, two of whom were dead 
at the date of the suit. One of the two had attested the mark of the executant 
lady before the Sub-Registrar made below her acknowledgment as executant. 
The defendants contended that they had no knowledge of the mortgage and 
that if it was really a genuine document it was a hollow one. They did not spe- 
cifically deny the execution of the mortgage by, the mortgagor. It was held that 
there having been no specific denial by defendants of execution of the deed, it 
was not necessary to call an attesting witness to prove it, by virtue of s. 68 of 
the Indian Evidence Act, as amended by Act XXXI of 1926. It was held fur- 
ther that even if there was a specific denial, the execution of the document was 
properly proved, because even though the only attesting witness who was alive 
and was called said that the mortgagor was not present when he attested it, one 
Roshankhan who had received from the mortgagor an acknowledgment of her 
mark before the Sub-Registrar could also be regarded as an attesting witness 
and the writer of the document was also an attesting witness because he had 
signed immediately after the execution by Mirjubibi his own name under the 
description of the executant’s mark. There is nothing, however, in this case 
which would suggest that where execution of a mortgage-deed is not specifically 
denied it is not necessary to prove that the document was either executed or 
that the document was properly attested. It is true that when on p. 569 the 
second paragraph begins with the words 

“But even if the written statement be taken to be a specific denial, we are of opinion 
that execution of the document is properly proved within the meaning of s. 68 of the 
Indian Evidence Act”, 
plausibility is lent to the argument that what this Court intended to decide was 
that absence of a specific denial dispenses with proof of the document at all. 

I do not think, however, that that is the correct interpretation of s. 68. If 
a document is required by law to be attested, it is necessary to prove that the 
document is executed in the sense that there is signing of the document by the 
executant, where he is in a position to sign, plus there is attestation of the docu- 
ment within the meaning of the word ‘attest’ as defined in the Transfer of Pro- 
perty Act. Had it not been for s. 68 as it originally was, it would have been 
proper to prove the execution of a mortgage-deed by calling any person who 
was present at the time when the mortgage was executed. If he was in a position 
to say that at that time the mortgagor signed the document; that he signed in 
the presence of the attesting witnesses, and the attesting witnesses signed in 
his presence, it would have been permissible to prove the execution of the mort- 
gage by the evidence of a person who was not an attesting witness. The Eng- 
lish law, however, which probably was the law which was followed prior to the 
enactment of the Indian Evidence Act, required that where a document was 
required by law to be attested, the attesting witness must be called, the ground 
being that he was the person whom the parties had agreed to make a witness of 
the execution of the document. Section 68, as it originally stood, embodied® 
this provision of the English law of evidence. It required that in the case of a 
document which was required by law to be attested, an attesting witness would 
have to be called in order to prove the execution of the document if one was 
alive. - © 


1 (1927) 80 Bom. L. R. 565. 
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This, however, obviously caused unnecessary waste of public time and money 
and often cost to the parties where there was no specific denial of a mortgage. 
Parties may frequently be confronted with mortgages executed not by them- 
selves but by others. In such cases they would often require formal proof of a 
mortgage. The proviso provides that if the document was registered such proof 
ean, then be given by any evidence. It is not necessary for that purpose to call 
an attesting witness. That was, as a matter of fact, the view which was taken 
in R. M. A. R. M. Chettyar Firm v. U. Htaw,1 and it seems to me that that is also 
the view which was taken by their Lordships of the Privy Council in the case 
of Lala Kundan Lal v. Musammat Musharrafi Begam.2 That was a case in 
which the defendant put the plaintiffs to proof of the mortgage-deed. The 
mortgage-deed was a registered deed, and the issues which their Lordships of 
the Privy Council stated were (p. 332) : : 

“...(1) whether the plaintiffs have given sufficient proof of due attestation to satisfy 
the terms of s. 3 of the Transfer of Property Act ‘and each of whom has signed the 
instrument in the presence of the executant;’ s 
= (2) whether the plaintiffs have given sufficient proof in the case of an illiterate 
purdanashin lady that she thoroughly comprehended and deliberately of her own free 
will carried out the transaction.” 


If Mr. Datar’s contention is correct, the document being a registered document 
and there being no specific denial, there could arise no issue like the issues 
which were framed by their Lordships of the Privy Council, because the docu- 
ment would require no proof. But the matter does not rest with their Lord- 
ships raising the issues in the case of Lala Kundan Lal v. Musammat Musharrafi 
Begam. They stated (p. 333): 

“It was, however, obligatory upon the plaintiffs to give due proof of the mortgage 

deed, and they claim to have done so by the evidence of the two attesting witnesses, Deo- 
nath and Badri,....” 
It seems to me quite clear, therefore, that what the proviso does is that it makes 
it unnecessary, when a document required by law to be attested is not specifically 
denied, to give proof of the due execution including therein the attestation by 
calling an attesting witness, It is permissible for the person who wishes to rely 
upon the document to give other proof of it; but it does not dispense with proof 
of due execution altogether. 

It is true that in this case defendant No. 1 admitted in her evidence that she 
had signed the document. It is contended that in that case s. 70 of the Indian 
Evidence Act has application, and as far as defendant No. 1 at any rate is con- 
cerned, it must be taken that there was sufficient proof of the execution of the 
document as against her. In support of this contention reliance is placed upon 
the ruling of the Chief Court of Lucknow in Raja Ram v. Thakur Rameshwar 
Bakhsh Singh.? But it seems to me that the matter is concluded by the decision 
of their Lordships of the Privy Council in Hira Bibi v. Ram Hari Lal® In 
that case there was evidence led with regard to the due execution of a mortgage, 
and it appeared that one of the executants was a pardanashin woman, who had 
signed the deed behind the parda, and that the persons who signed as attesting 
witnesses were Outside the parda and did not see her affix her signature. At 
the trial she did admit having signed the deed. Jt was held that s. 70 of the 
Indian Evidence Act had no application to a document which was not duly at- 
tested. It is obvious therefore that before the provisions of s. 70 applied, it is 
necessary in the first instance to show that the document is an attested document. 
That necessarily means proved to be duly attested. It ia only when.it having 

ebeen shown that the document was an attested one there is the further fact that 
its execution by himself is admitted by a party to the document that in spite of 
the fact that the law requires the document to be attested the admission by the 
party would be sufficient proof of its execution as against him, Before, there- 
1 (1932) I. L. R. 11 Rang. 28. 3 (1936) I. L. R. 12 Luck 109. i 


æ (1936) L. R.63I.A. 326, s3. 0. 38 Bom. L. 4 (1925) L. R. 52 I. A. 362, 8.c. 27 Bom. 
R.783. L. R. 1144. 
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fore, advantage could be taken of the provisions of the section, it must be prov- 
ed by the party who relies upon it not only that the document purports to be 
attested but that the document in the first instance is a duly attested document, 
and in this case such proof is lacking. 

It is true that the Chief Court of Lucknow tries to distinguish its Judgment 
by pointing out that in the case before their Lordships of the Privy Council 
there was evidence to show that as a matter of fact the document was not attest- 
ed. That undoubtedly was one of the reasons for saying that the document was 
not an attested document. But that does not alter the fact that before the sec- 
tion applies evidence must be led to show that the document is an attested one. 

It is true that s. 70 must not be given a construction which would render it 
nugatory. But it does not seem to me that it would render the section nugatory 
to give it the meaning that it applies only to documents proved to have been 
attested. There is a proviso to s. 68 which dispenses with the necessity of call- 
ing an attesting witness when the document is shown to be attested and a party 
to it admiés execution by himself. It is true that due attestation has to be 
proved, but that can be proved in any other manner. The section was in the 
Act ever since its commencement in 1872, and it was enacted to get rid of the 
requirement of the English law, which was very strict where a document was 
attested. In Johnson v. Mason.’ Lord Kenyon is reported to have said (p. 89): 


“that Lord Mansfield had once by surprise allowed a man to acknowledge his own 
deed in court, without calling the subscribing witness; but that he afterwards changed 
his opinion, and held that a party should not be allowed to acknowledge his deed until 
it had been proved by the subscribing witness.” 


This rule was not confined to cases in which the document was executed by a 
person who was not a party to the suit. In Whyman v. Garth? the plaintiff’s 
counsel produced the mortgage-deed ; but instead of proving its execution by the 
attesting witness, he called the defendant, who had been subpoenaed, and asked 
him whether he had not executed the deed. This question was objected to by 
the defendant’s counsel, and the Judge overruled it. Pollock, C. B., who deli- 
vered the judgment of the Bench, to which the matter ultimately went, held 
that where a defendant has put the execution of the deed in issue, he could not 
be called and compelled as a witness to prove the fact. This rule was pre- 
sumably followed when the Indian Evidence Act was enacted, and s. 70 of the 
Act is intended to get over this strict requirement of the English law. If a 
party wishes to tender a document required by law to be attested in evidence 
and proves in any manner the attestation, which he can do, for example, by 
swearing himself to the attestation if he was present when the document was 
executed, then he can prove, by obtaining an admission, of the executant, that 
the document was executed by himself. The section would not be ren- 
dered nugatory by following this construction, because but for it a mortgage, 
for example, could not be proved if it was put in issue, except by calling an 
attesting witness. It can now be proved against the defendant who admits exe- 
cution by himself, that is, admits having himself signed the document, but does 
not admit that the mortgage document is properly attested by proving the 
attestation in any manner, not necessarily by calling the attesting witness. 

In that case, both the lower Courts were obviously right in coming to the con- 
clusion that in this case in the absence of any evidence that the document was 
signed by the executants in the presence of attesting witnesses and the attesting 
witnesses had signed the document in the presence of the executants, due attesta- 
tion of the document yas not proved and there was no mortgage in law. 

Mr. Datar, who appears on behalf of the appellant, points out, however, that 
it appears that on the date upon which the actual hearing of this suit started 
the plaintiff produced the mortgage-deed. He had not produced it till then. 
because apparently he had some difficulty in doing so. Then the learned pleader, 
who appeared on behalf of the defendants, stated that he had no objection to 
the document being exhibited, whereupon the document was exhibited. Iş ap- 
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pears to me, however, that the consent of a party to the exhibition of a document 
merely implies that where the document purports to be signed by one or more 
of them that they have all signed it. It involves no admisgion whatsoever that 
any signatures have been made in the presence of anybody. That is what is 
required in order to show that there was a valid attestation of the document. 
It has got to be remembered that in this case from the first the contesting defen- 
darfts have challenged that there was legal execution of the mortgage. There 
was asspecific issue framed upon the question of execution, and in spite of the 
admission of the learned pleader, who appeared on behalf of the defendants, 
the plaintiff led evidence of one witness in order to show that the document was 
executed by defendants Nos. 1 and 2 and also attested by two attesting wit- 
nesses, It is impossible to take in the circumstances that when the learned 
pleader for the defendants gave a purshis stating that the docyment may have 
been executed what happened was that a proper execution of the mortgage was 
admitted by the defendant. 

Mr. Datar says, however, that he would like to make an application for lead- 
ing additional evidence in order to show that no attesting witnesses were called 
in this case for the reason that one of the attesting witnesses was already dead 
and the other witness could not be found, and the writer was also apparently 
dead. It is no doubt trye that in case the persons who could speak of the due 
execution of the document are all dead or are not available, in that case s. 69 
of the Indian Evidence Act would come into play. Then such evidence ought 
to have been led at the trial Court. But it does appear that in the appeal memo 
in the appeal to the District Court it has been mentioned that one of the attest- 
ing witnesses and the writer were dead and the other attesting witness could not 
be found. It does not appear, therefore, that this contention is made for the 
first time now. But all the same the evidence ought to have been led at the 
trial, and some reason must be shown why it was not led. A formal application 
for permission to lead additional evidence in these circumstances would be 
necessary. Mr. Datar says that he would make such an application for which 
I give him a fortnight’s time. I do not say that I will grant that application. 


June 19, 1956. | 


Mr. Datar has now made an application for permission to allow him to lead 
additional evidence, and the application is opposed; but there does not seem to 
be any substance in it. It is admitted that one of the attesting witnesses is dead 
and so also the writer is dead, though the question of the writer being alive is 
not material for the purpose of application of s. 69 of the Indian Evidence Act. 
It 1s contended on behalf of the applicant that the other attesting witness could 
not be found and cannot be found now. On the other hand, Mr. Hungund, who 
appears on behalf of the respondents, contends that they never made any at- 
tempt to secure the other attesting witness. But it is not mentioned before me 
that the other attesting witness can be found. It is obvious, therefore, that there 
is no substance in the objections to the application. 

J, therefore, allow the application and direct the learned trial Judge to take 
evidence upon the only contesting point, that is, whether the attesting witness 
who is not shown to be dead, that is, Shivappa, can be found, and if cannot, 
since when. Evidence to be certified to this Court within a period of three 
months from the receipt of these papers in the trial Court. 


Order accordingly. 
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Before Mr. Justice Shah and Mr. Justice Vyas. 
VISHNU GOVIND MULIK v. PANDURANG RAGHUNATH SABNIS.* 


Bombay Tenancy and Agricultural Lands Act (Bom. LXVII of 1948)—Bombay Revenue 
Tribunal—Jurisdiction of, to appreciate evidence on record and decide question of 
fact—Mamlatdar on evidence led before him arriving at finding of fact—Prant Officer 
on appeal characterising such evidence insufficient and not giving finding on it— 
Revenue Tribual on revision going into such question of fact and giving finding u on it 
—Whether open to Revenue Tribunal to decide the question of fact upon ence 
on record. : 

Where in an appeal from an order passed by the Mamlatdar under the Bombay 
Tenancy and Agricultural Lands Act, 1948, the Prant Officer had made no effort to 
appreciate or even consider the evidence which was on the record (e.g. documentary 
evidence of revenue extracts), had failed to give a finding upon that evidence and had 
also failed to remand the case to the Mamlatdar on the ground that the evidence 
recorded in the Mamlatdar’s Court was insufficient and when there is no specific pro- 
vision in®*the Act which forbids the Revenue Tribunal from applying their mind to 
the evidence which exists on the record, it is open to the Tribunal in the 
exercise of their revisional jurisdiction to decide a question of fact upon such evidence 
as is on the record, provided the Tribunal considers that the evidence on record is 
sufficient to enable them to give a finding upon that particular point. 

It is the superimposition of its own appreciation of evidence by the Tribunal 
which is forbidden by the Act and not the appreciation of evidence when there has 
been none by the lower Court. 


OnE Pandurang (applicant), who owned certain land in Chandgad, a village 
in the Belgaum district, applied to the Mamlatdar of Chandgad under s. 29(2) 
read with s. 34 of the Bombay Tenancy and Agricultural Lands Act, 1948, for 
possession of the land alleging that he bona fide required it for personal culti- 
vation, that he had given one year’s notice terminating the tenancy, that he 
was personally cultivating only fourteen acres of land and that including this 
land, the land in his personal cultivation did not exceed fifty acres. Vishnu 
and others (opponents) who were his tenants contended that the applicant did 
not bona fide require the land for personal cultivation, that he was cultivating 
more than fifty acres of his own land, that he had accepted the rent after the 
notice and, therefore, the notice was waived and he was not entitled to possession. 

The Mamlatdar held that the applicant had proved that he bona fide requir- 
ed the land for personal cultivation, that the total area in his personal cultiva- 
tion did not exceed fifty acres and that there was no waiver of the notice to quit. 
The Mamlatdar accordingly made an order for possession. On appeal by the 
opponents the Prant Officer held that there was waiver of the notice by acceptance 
of the rent and dismissed the application for possession, observing as follows :— 

“One of the contentions of the appellant is that the landlord is cultivating more than 
50 acres already and is therefore not entitled to evict the tenant. The respondent admits 
to be having more than 50 acres of land but explains it by saying that some of it is fallow 
in which grass naturally grows and is therefore not to be taken into consideration. From 
the record of the case it is seen that sufficient evidence has not been recorded on this 
point.” 

The applicant applied in revision to the Bombay Revenue Tribunal. The 
Tribunal allowed the application, set aside the order of the Prant Officer and 
restored the order of the Mamlatdar, observing, in its order, as follows :— 

“The learned pleader appearing for the opponents has tried to support the dismissal 
of the application by the Prant Officer on the ground that the applicant had failed to prove 
that he was personally cultivating less than 50 acres of land and that he had also failed 
to prove that he bona fide required this land for his personal cultivation. Both these 
questions would be findings of fact and there are concurrent findings of both the autho- 
rities below on both these questions. The learned pleader has invited our attention to 
the fact that the extracts produced by him show that the applicant owns about 59 acres 
of land which are not in the possession of any tenant and therefore which he must ge 
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personally cultivating. The applicant bas sworn before the Mamlatdar that he was per- 
sonally cultivating only 14 acres of land and that the remaining lantis were either fallow 
or grass was naturally growing on them. The learned Mamlatdar and the Prant Officer 
left the area of land which was fallow and on which grass was naturally growing out 
of consideration. This Tribunal in its order No. 0-413 and 0-414 of 1934, dated April 24, 
1954 (applicant: Vishwanath Sidramappa Todkarl) has held that “In computing the limit 
of 50 acres mentioned in the proviso to s. 34(2), the expression ‘The land which he has 
been “cultivating personally’ imports that such land must not only be fit for cultivating, 
but must be actually cultivated by the landlord personally by bestowing labour thereon 
within the meaning of s. 2(6). Land on which grass grows naturally without tillage, 
labour or care, cannot be included in this acreage, even though the landlord is its owner.” 
We are, therefore, of the opinion that in this case the learned Mamlatdar and the Prant 
Officer were right in leaving out of consideration the fallow land and grass land not actual- 
ly cultivated by the landlord while deciding whether he was personally cultivating 50 
acres or more of other land.” 

The opponents applied to the High Court under art. 227 of the fonstitution 
of India for quashing the order passed by the Tribunal. 

The application was heard. 


V. G. Hegade, for the petitioners. 
A. G. Kotwal, for G.°E. Kamat, for respondent No. 1. 


Vyas J. [His Lordship after stating the facts of the case and dealing with 
points not material to this report, proceeded:] Adverting to the next point, 
viz. the point whether the area under the personal cultivation of the landlord at 
the date of the notice was more than 50 acres or less than 50 acres, it 1s to be noted 
that according to the Mamlatdar, who considered the evidence before him, the 
area whieh the landlord was cultivating at the date of the notice did not exeeed 
50 acres of land. On this point, the judgment of the Prant Officer was sketchy 
and unsatisfactory. The Prant Officer did not give any finding on this issue. He 
merely observed that although the responcent-landlord had admitted that he 
was owning more than 50 acres of land, he had given an explanation that some 
o portion of the land was fallow, that grass was growing upon it and that, there- 
fore, it was not to be taken into consideration. Then the learned Prant Officer 
stated that from the record of the case it appeared to him that sufficient evidence 
had not been recorded on this point. Although the Prant Officer did not give his 
own finding whether the area under the personal cultivation of the Jandlord 
exceeded or did not exceed 50 acres of land, the learned members of the Revenue 
Tribunal, in places more than one in their judgment, made an erroneous obser- 
vation that upon this point also there was a concurrent finding of both the Courts 
below. It may be noted however that after making the above incorrect observa- 
tion, the learned members of the Revenue Tribunal went on to deal with this point 
themselves. They considered certain extracts produced by the landlord, referred 
to the testimony which the landlord gave before the Mamlatdar and, upon the 
application of their own mind to the material on the record, they came to the 
conelusion that certain lands, out of the 59 acres of land which were owned by 
the landlord, were fallow, that. grass was growing upon them and that, therefore, 
they should be left out of consideration so far as the pomt of the area under 
personal cultivation of the landlord was concerned. They accepted the finding. 
of the Mamlatdar that the landlord was personally cultivating only 14 acres of 
land. Mr. Hegade appearing for the tenants before us has strenuously contend- 
a(l that as the Prant Officer, who was the final fact-finding authority, had not 
givon a clear or categorie finding upon this question gf fact, but had on the 
contrary said that sufficient evidence had not been recorded upon this point, the 
learned members of the Revenue Tribunal had no competence at law to go into this 
question themselves and give a findmg upon it. We are unable to accept the sub- 
mission of Mr. Hegade. If the Prant Officer as a final fact-finding- authority 
had given a finding on this question of fact regarding the extent of the area 
r&der personal cultivation of the landlord, then of course it would not have been 
open to the Revenue Tribunal to go behind that finding. The Prant Officer’s 
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finding would have been final. But such is not the position here. Here the 
Prant Officer did not record any finding on this issue; he did not appreciate the 
documentary evidence which was led before the. Mamlatdar—indeed he did not 
even refer to it; he made no attempt to point out why the explanation given by 
the landlord was not acceptable to him; ‘and he did not say in what respects he 
considered the evidence recorded in the Mamlatdar’ s Court insufficient. In 
other words, he did not deal with this question of fact at all. It is true that it 
is not within the jurisdiction of the Revenue Tribunal to reappreciate thé evi- 
»dence, appreciated by the Prant Officer. But where the Prant Officer made no 
effort to appreciate or even consider the evidence although the evidence was 
there on the record (e.g. documentary evidence of revenue extracts), where he 
failed to give a finding upon that evidence and also failed to remand the case to 
the Mamlatdar which he should have done if he thought that the evidence 
recorded in the Mamlatdar’s Court was insufficient, and when there is no specific 
provision in the Act which forbids the Tribunal from applying their mind to 
the evidence which exists on the record, we are of the view that it is open to 
the Tribunal in the exercise of their revisional jurisdiction to decide a question 
of fact upon such evidence as is on the record, provided of course the Tribunal 
considers that the evidence on the record is sufficient to enable them to give a 
finding upon that particular point. If the Tribunal does so, 1t does not supetr 
impose its own appreciation of evidence upon the _appreciation made by the 
lower Court. It is the superimposition of its own appreciation of evidence by 
the Tribunal which is forbidden by the Act and not the appreciation of evidence 
when there has been none by the lower Court. In the case before us, the Mam- 
latdar who had a certain amount of oral and documentary evidence before him 
considered the said material sufficient to enable him to pronounce his judgment 
that the landlord was actually cultivating only 14 acres of Jand. The Prant 
Officer characterised the above evidence as insufficient, but this characterisation 
was unsupported by any reasons whatever, and he did not give a finding. It 
was in these circumstances that the learned members of the Revenue Tribunal 
applied their own independent mind to this question and considered that the 
extracts which were produced by the landlord and the sworn testimony of the 
landlord were sufficient for the purpose of the conclusion that the landlord was 
actually cultivating only 14 acres of land. It is true that as the Prant Officer 
had not given a specific finding upon this question of fact, the members of the 
Revenue Tribunal, if they had been so disposed to do, could have remanded the 
case to the Prant Officer for giving a finding. But they did not do so and 
chose to consider the evidence on the record themselves and gave a finding upon 
this point. We do not think that they went beyond their competence in doing 
so. In our view, therefore, no valid reasons are made out by Mr. Hegade for a 
remand of this case to the Revenue Tribunal with a direction to remand it to 
the Prant Officer. 
' [The rest of the judgment is not material to the report.] 

Application dismissed: 





Before the Hon’ble Mr. M. C. Chagla, Chief Justice, and Mr. Justice Dirit. 
THE POONA MAZDOOR SABHA v. G. K. DHUTIA.* 
dncustagt Disputes Act (XIV of 1947), Secs. 12, 19—Parties to industrial dispute arriving 
at private settlement—Whether conciliation officer has jurisdiction to hold conciliation 
proceedings and record the settlement—Settlement arrived at between parties under 
s. 12 read with s.19(1) whether prevents a party to the settlement from raising indus- 
_ trial dispute in relation fo matter covered by settlement—Whether matter covered by 
. such settlement can form subject-matter of conciliation proceedings under s. 12. ' 
‘Where parties to an industrial dispute have arrived at a private settlement the 
conciliation officer has jurisdiction to hold conciliation proceedings under s. 12 of the 
Industrial Disputes Act, 1947, and record the settlement. 
An industrial dispute can neither be raised with regard to a matter which is ie 
subject of a settlement under s. 12 read with s. 19(1) of the Industrial Disputes Acts 
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19847, nor can matters covered by that settlement form. g subject-matter.. or 
. ‘conciliation proceedings under s. 12 of the Act. . 
The facts appear in the judgment, 


M. C. Bhandare, for H. R. Gokhale, for the petitioner. 
H. M. Seervat, with Little & Co., for opponent No. 1. l 
e 5. D. Vimadalal, with Mazgaonwala & Co., for opponent No. 2. ` ' 


CHaaLA C.J. This petition raises a rather important question with regard 
to conciliation proceedings under the Industrial Disputes Act. It appears that 
there was a dispute between opponent No. 2 company and its workers with 
regard to wages, dearness allowance, leave facilities, etc., and on January 30, 
1955, a meeting of the workers was called where one Mahadik was authorised 
by his co-workers to make representations to opponent No.,2 company with 
regard to their demands. Opponent No. 2 company wanted to negotiate with 
the workers who had a representative capacity and therefore the Government 
Labour Officer was approached to hold a meeting at which repregentatives of 
the workers would be elected under his supervision. Accordingly a meeting 
was held on March 17, 1955, at which five workmen were elected by the workers 
present to be their representatives. On April 7, 1955, opponent No. 2 company 
and the elected representatives of the workers wrote a letter to the conciliation 
officer to the effect that they had come to a negotiated agreement in regard to 
the demand relating to wages, dearness allowance and leave facilities and that 
they desired to sign a memorandum of settlement before him. Accordingly on 
April 11, 1955, both the parties appeared before the conciliation officer, opponent 
No. 1, and produced before him a draft agreement. This draft agreement was con- 
sidered by the conciliation officer and he explained to the elected representatives 
of the workers in Marathi the various terms of the agreement, the agreement 
having been drafted in English. There was considerable discussion over each 
clause of the agreement and one of the terms was modified by the conciliation 
officer and the parties appearing before him approved of this modification. The 
whole discussion lasted about an hour. The conciliation officer then adjourned 
the proceedings, advising the elected representatives to consult the other workers 
and their advisers before coming to a final decision in the matter. The elected 
representatives then saw opponent No. 1 in the afternoon and approved of the 
draft agreement as was modified. Thereupon a memo of settlement was pre- 
pared in the prescribed form and was signed by the parties. On April 1, 1955, 
the petitioner Union was formed and it was registered on June 1, 1955, and on 
June 23, 1955, the Union made certain demands upon opponent No. 2 company, 
which demands were the subject-matter of the settlement already arrived at. 
As the employer company, opponent No. 2, was not prepared to concede these 
demands, the petitioner approached opponent No. 1 to initiate conciliation pro- 
ceedings under the Industrial Disputes Act. Opponent No. 1 refused to do so 
on the ground that there was a subsisting settlement arrived at between the 
parties, and so long as that settlement continued, he had no jurisdiction to ini- 
tiate conciliation proceedings under the Act. It may be pointed out that the dura- 
tion of the settlement as mentioned in the settlement itself was five years. The 
view taken by opponent No. 1 was that the settlement was binding upon the 
parties for the period mentioned in the settlement, and so long as the settlement 
was binding, it was not open to him to initiate conciliation proceedings under 
the Act. The petitioner has come before us on this petition’ for a writ of man- 
damus against opponent No, 1 to compel him to perform his STANO duty and 
to initiate conciliation proceedings under s. 12. 

It has been very forcefully argued by Mr. Bhandare on bdak of the peti- 
tioner that the settlement between the parties had already been arrived at before 
the parties approached the conciliation offcer, and according to him the concilia- 
tion officer had no jurisdiction to record the settlement which he did’ on April 11, 
1955. For this purpose attention is drawn to s. 12 of the Act. Sub-secton (2) of 
that secton provides: 

“Where any industrial dispute oS or is apprehended, the sonmliadon: officer may, or 
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where the dispute relates to a public utility service and a notice under section 22 has 
been given, shall hold conciliation proceedings in the prescribed manner.” 

What is argued by"Mr. Bhandare is that the condition precedent to the jurisdic- 
tion of the conciliation officer to hold conciliation proceedings is the existence or 
apprehension of an industrial dispute, and it is pointed out that in this case 
the industrial dispute had come to an end with the settlement arrived at between 
the parties on April 7, 1955. It is, therefore, urged that the conciliation offieér 
recorded the settlement on April 11, 1955, by holding conciliation proceedings 
when there was no industrial dispute in existence nor was any industrial dis- 
pute apprehended. It is said that s. 12(1) does not permit the conciliation 
officer to hold conciliation proceedings merely for the purpose of recording a 
settlement which has already been arrived at. Conciliation proceeding can only be 
held when there ig an industrial dispute or an industrial dispute is apprehended. 
We will assume for the sake of this argument that there was an agreement arriv- 
ed at between the parties antecedent to April 11, 1955, and on this assumption 
we have to ask ourselves the question whether that would exclude the jurisdic- 
tion of the conciliation officer to record the settlement arrived at. 

Tn our opinion, what we have to consider is: When does an industrial dis- 
pute cease to exist from the point of view of industrial law? In this case, 
admittedly, there was an industrial dispute. Can it be said that the industrial 
dispute has ended because the parties to the dispute have come to a private 
agreement? The object of the Industrial Disputes Act is to bring about indus- 
trial peace and there is no industrial peace unless there is an agreement between 
the contending parties which is binding upon them and which they are bound 
to respect in law. The only settlement between the parties which is binding is 
the settlement arrived at through the instrumentality of the conciliation officer. 
That is clear from the provisions of s. 19(2). It is only that settlement upon 
which the law has put its imprimatur and to which the law has given sanctity 
and which the law has made binding. Industrial law takes no notice of any 
private settlement or agreement arrived at between the parties in the course of 
an industrial dispute. Such a private agreement belongs to the realm of con- 
tract; it may give rise to contractual rights; but when we are dealing with 
industrial law it has no sanction whatsoever, and therefore in the eye of the 
industrial law, in our opinion, an industrial dispute does not end until a settle- 
ment is arrived at, which settlement has been given a binding effect under the 
provisions of s. 19(2) and such a settlement can only be arrived at when con- 
ciation proceedings are held under s. 12. Therefore, it would not be true to 
say that the industrial dispute ended with the settlement arrived at between 
the parties on April 7, 1955, that the conciliation officer had no jurisdiction to 
record the settlement, and that in raising another dispute in June 1955 the 
Union was raising a dispute which was not and could not be the subject-matter 
of a settlement contemplated by s. 12 and s. 19(2). 

The next material question to consider is: If the conciliation officer had 
jurisdiction to hold conciliation proceedings under s. 12 notwithstanding a set- 
tlement privately arrived at between the parties, does the fact that there is a 
binding settlement between the parties under’s. 19(2) prevent one of the parties 
to that settlement from raising an industrial dispute? It may be said that there 
is no specific provision in the Act which lays down that an industrial dispute 
cannot be raised with regard to a matter which is the subject of a settlement 
under s. 12 read with s. 19(2). But in our opinion what we have to consider is 
the effect of the Legislature providing that under s. 19(2) a settlement arrived 
at in the course of a conciliation shall be binding for such period as is agreed 
upon by the parties, and if no such period is agreed upon, for a period of six 
months, and that section also provides for a proper notice being given terminating 
the settlement after the expiry of the period mentioned in the earlier part of the 
section. When the Legislature provides for a particular agreement being 
binding upon the parties to an industrial dispute, it clearly intends that there 
is industrial peace with regard to the subject-matter of the agreement forth? 
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duration of that agreement, and it is obvious that if there is to be industrial 
peace for the period contemplated, then neither party to that settlement can be 
allowed’ to raise an industrial dispute with regard to that settlement. 

Considerable light is also thrown upon the proper construction of s. 19(2) 
by the provisions contained in that section with regard to an award. An award 
is a super-imposed decision and the parties to the award have to abide by it 
Whether they like the terms of the award or not, and in the case of an award 
specific powers are given to Government to curtail its duration, to extend it, 
and in cases where Government considers that since the award was made thera 
has been a material change in the circumstances on which it was based, to refer 
the award or part of it to a Tribunal for decision whether the period of ope- 
ration should not by reason of such change be shortened. Therefore it is clear 
that but for this specific provision with regard to an award the position of an 
award in law would have been the same as that of a settlement. An award 
being as binding in its nature as a settlement, the Legislature had to give spe- 
cific power to the Government to interfere with the finality of that award by 
empowering Government to refer it to a Tribunal under circumstances men- 
tioned in s. 19(4). But the Legislature advisedly did not confer that power 
upon Government with regard to a settlement arrived at between the parties, 
and the reason for the.Legislature not doing so is obvious. As already said, an 
award is not the result of an agreement between the parties. It is something 
super-imposed upon them by the force majeure of law. But a settlement is a 
purely voluntary matter and parties may or may not arrive at a settlement. But 
when parties do arrive at a settlement, the law gives to it a greater sanctity than 
it gives to an award, and therefore the industrial law does not contemplate any 
interference with the finality of a settlement and it compels the settlement to 
run on for the period mentioned in the settlement itself and neither party is 
permitted to challenge that settlement during its duration. If the subject-mat- 
ter of an award or a settlement could be raised as an industrial dispute, then it 
is clear that there was no reason for the Legislature specifically to confer power 
upon Government with regard to referring an award for adjudication. In 
the absence of any such specific provision with regard to a settlement, it is clear 
in our opinion that neither any industrial dispute can be raised with regard to 
the settlement nor can matters covered by that settlement form the subject- 
matter of conciliation proceedings under s. 12. 

In taking the view that we are, we are not deciding anything which is preju- 
dicial to the rights of labour. If we were to accept the contention put forward 
by Mr. Bhandare, it would become extremely difficult for employer and em- 
ployees to arrive at anv settlement without first going to a conciliation officer. 
If the law was that a private settlement of an industrial dispute could not be 
arrived at which could be recorded by the conciliation officer and which could 
be made binding, then it would be very difficult to induce parties to arrive at 
any such settlement, because the whole of Mr. Bhandare’s argument revolves 
round this that it was open to the workers of opponent No. 2 company the next day 
after they had arrived at this agreement to resile from that agreement. Indus- 
trial peace demands that sanctity should be attached to agreements freely arriv- 
ed at by the parties and if the view went abroad that private settlements have 
no sanctity whatsoever, then there would be little chance of disputes ending by 
settlement between the parties. It will indeed be extremely unfortunate from 
the point of view of labour. 

Mr. Seervai has also raised the point that under s. 12 it is discretionary with 
the conciliation officer to hold conciliation proceedingseor not. It is only when 
the dispute relates to a public utility service and a notice under s. 22 has been 
given that there is a statutory duty cast upon him to hold conciliation proceed- 
ings. Although the conciliation officer has a discretion, it is obvious that that 
discretion cannot be arbitrarily or capriciously exercised, and if we had agreed - 
with the contention put forward by Mr. Bhandare then we would certainly have 
*equired the conciliation officer to consider the question on merits and. exercise 
his discretion as required by the statute. But inasmuch as we have taken the 
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view that conciliation proceedings cannot be initiated when there is a settlement 
in force, the question of the exercise of the discretion of the conciliation officer 
does not arise. 

The result is that the petition fails and is dismissed. No order as to costs. - 


Petition dismissed. 


Before the Hon'ble Mr. M. C. Chagla, Chief Justice, and Mr. Justice Dixit. 


E. THILLAI NATARAJAN v. C. P. FERNANDES.” 


Government of India Act [25 & 26 Geo. V. Ch. 42], Sec. 241—Payment of Wages Act 
(IV of 1936)—Constitution of India, arts. 309, 313—Rules framed under s. 241(2) of 
Government of India Act regulating conditions of service between railway authority 
and its employees with regard to suspension and subsistence allowance during sus- 
pension—Whether such rules prevail over provisions of Payment of Wages Act with 
regard to liability of employer to pay wages—Legislation referred to in s. 241 (1) of 
Government of India Act whether legislation passed by Legislature functioning before 
Act came into force. 

The conditions of service of an employee of the railway authority with regard to 
his suspension and with regard to the wages to which he is entitled during the period 
- of suspension are regulated by the rules framed by the Governor-General under s. 241 
of the Government of India Act, 1935, and the Payment of Wages Act, 1936, has no 
application with regard to those conditions, and it is not open to an employee to claim 
an amount as being illegally deducted by the railway authority when that deduction 
is legal and permissible under the rules framed by the Governer-General under the 
` Government of India Act. 
Mushran v. Patil,’ referred to. 
The legislation referred to in s. 241(4) of the Government of India Act, 1935, is 
legislation to be passed by the appropriate Legislature after the Act came into force. 
The section does not refer to legislation passed by a Legislature which was functioning 
before the Government of India Act came into force. 


The facts appear in the judgment. 


K. K. Singhvi, for the petitioner. 
H. M. Seervai, with Crawford Bayley & Co., for the respondents. 


CHaaua C.J. The petitioner was employed as an abstract clerk in the office 
of the Goods Superintendent of the Central Railway at Wadi Bunder in Bom- 
bay. On August 27, 1955, he was served with a notice to show cause why his 
service should not be terminated. This notice was served upon him under the 
Railway Services (Safeguarding of National Security) Rules, 1954. On Sep- 
tember 5, 1955, the petitioner was suspended from service. The monthly wages 
to which the petitioner was entitled were Rs. 170-8-0 and the railway authority 
paid to him for the month of September when he was suspended a sum of 
Rs. 123-12-0, The petitioner made an application to the authority under the 
Payment of Wages Act for the balance of the amount, viz. Rs. 46-12-0. The 
authority dismissed the application and the petitioner has come here under 
art. 227 of the Constitution. 

Mr. Singhvi has strenuously argued before us that the Authority under the 
Payment of Wages Act has failed to give effect to a clear decision of this Court 
reported in Mushran v. Patil.’ According to Mr. Singhvi that case lays down 
on identical facts that notwithstanding the suspension of the petitioner there 
was a subsisting contract pf master and servant between the petitioner and the 
railway authority, and as under that contract the petitioner was entitled to his 
wages, the attempt on the part of the railway authority to deduct anything from 
those wages was an illegal deduction within the meaning of the Payment of 
Wages Act and the railway authority was liable to pay to the petitioner his full 
wages and his application should have been granted by the Authority under the 
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Payment of Wages Act. Turning to that judgment, a significant feature to 
which pointed attention was drawn was the fact that notwithstanding the sus- 
pension the railway authority had issued an order upon the petitioner there to 
the effect that he should remain in headquarters and report to his officer-in- 
charge every day until his case was finally decided, and we pointed out at p. 1014 
{hat whatever might be the correct position in other cases of suspension, what 
we had to consider and decide was what was the position on the facts of that 
case, and on the facts of that case we came to the conclusion that the respective 
obligations of master and servant continued under the contract, that the em- 
ployee was under an obligation to serve, and if the employee was under an obliga- 
tion to serve, the employer was under an obligation to pay wages. The Payment of 
Wages Authority in that case had also held that the rules of the railway authority 
with regard to the payment of subsistence allowance were bad as offending against 
the Payment of Wages Act and counsel for the railway authority wanted to argue 
that that decision of the Authority was erroneous in law. We refused to go into 
that question as in our opinion there was no error apparent on the face of the 
record, and we made it clear that we expressed no opimion whatever on the 
contention that the Authority had erroneously come to that conclusion, as that 
conclusion was arrived at with jurisdiction. Therefore, this particular ques- 
tion as to whether the rules which offend against the Payment of Wages Act 
were bad was left undecided and that question now directly comes up before us 
for decision. 

It may be pointed out that there are certain distinguishing features in this case. 
In this case we do, not find an order issued upon the petitioner similar to the 
order that was issued in thet case and which drew our pointed attention. It is 
true as Mr. Singhvi pointed out, that we have here a directive issued by the 
railway board that an employee under suspension may not leave his headquarters 
except with the permission of the competent authority, and Mr. Singhvi has also 
drawn attention to certain rules which provide that a railway servant who is 
suspended holds a lien on his post while under suspension, that no leave should be 
granted to any railway servant under suspension, that a railway servant under 
suspension is not permitted to retire, and that a railway servant under suspension’ 
is not entitled to subsistence allowance if he leaves his jurisdiction. From these 
rules and the directive issued by the railway board Mr. Singhvi wanted to argue 
that the position in the case before us was the same as the position that arose in 
Mushran’s case and that here too, notwithstanding the order of suspension, the 
contract of employment was not suspended and the relation of master and servant 
continued to subsist between the petitioner and the railway authority and that the 
petitioner was under an obligation to render services to the railway authority and 
the railway authority was under a corresponding obligation to pay wages. In view 
of the conclusion we have arrived at on the question of the rules framed by the 
Governor General, in our opinion it is unnecessary to decide this aspect of the 
ease. Elven if the contract of employment subsisted, if the law provided that 
the employer was only liable to pay not the full wages but the wages fixed by 
the rules, then the employee could not fall back upon the Payment of Wages 
Act unless the payment of Wages Act prevailed over the rules regulating the 
eonditions of service between the railway authority and the employee. It is 
clear and it is not disputed that the rules framed by the Governor General under 
s. 241(2) of the Government of India Act regulate the conditions of service 
between the petitioner and the railway authority with regard to his suspension 
and with regard to the subsistence allowance permissible to him while he is under 
suspension. It is also not disputed that the railway ‘suthority has paid to the 
petitioner subsistence allowance according to these rules. Therefore, the only 
question is whether these rules can prevail over the special provisions contaimed 
in the Payment of Wages Act with regard to the liability of an employer to pay 
wages, 

e ‘The Government of India Act, 1935, came into force on April 1, 1937. The 
Payment of Wages Act was passed on April 23, 1986, and it came into force 
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on March 28, 1937., .A question has also been raised whether it could be said 
of the Payment of Wages Act that it regulates the conditions of service between 
the railway authority and its employees, but for the purpose of this argument 
we will assume that that Act does regulate the conditions of service. There- 
fore, the position in law was that prior to April 1, 1987, there was on the statute 
book an Act which, with regard to payment of wages, regulated the conditions 
ag between employer and employee including the railway authority and the 
petitioner. Then was passed the Government of India Act on April 1, 1937, 
and s. 241(1) expressly deals with conditions of service in the case of services 
of the Federation, and the railway service is a service of the Federation, and 
sub-s. (2) of that section provides: . 

“Except as expressly provided by this Act, the conditions of service of persons serv- 
ing His Majesty in,a civil capacity in India shall, subject to the provisions of this section, 
-be such as may be prescribed— 

‘(a) im the case of persons serving in connection with the affairs of the Federation, 

by rules made by the Governor-General or by some person or persons authorised by the 
Governor-General to make rules for the purpose;...” 
Pursuant to this sub-section the Governor-General has framed rules and the 
rules in question with regard to suspension and subsistence allowance fall within 
these rules framed by the Governor-General. Therefore, without more, it is 
clear that this Parliamentary legislation must override any provision made with 
regard to the conditions of service in the case of services of the Federation made 
by an Indian statute passed before the Parliamentary legislation was put on 
the statute book. It may well be that Parliamentary legislation may save any 
existing legislation with regard to the conditions of service of Government ser- 
vants in the Federation, and therefore we must try and see whether any such 
legislation has been saved. The only provision with regard to this is to be 
found in sub-s. (4) of s. 241 and that sub-section provides: 

“Notwithstanding anything in this section, but subject to any other provision of this 
‘Act, Acts of the appropriate Legislature in India may regulate the conditions of service 
of persons serving His Majesty in a civil capacity in India, and any rules made under 
this section shall have effect subject to the provisions of any such Act:” 


It must be borne in mind that the Government of India Act for the first time in 
the constitutional development of India set up a Federal scheme of Government 
and sovereign powers were conferred both upon the Central Legislature and 
the Provincial Legislature within the ambit of the subjects mentioned in the 
Lists to the Seventh Schedule. Power was conferred by item No. 8 in List I 
of the Seventh Schedule upon the Central or Federal Legislature to legislate 
with regard to Federal Public Services and Federal Public Service Commission, 
and power was conferred upon the Provincial Legislature to legislate with re- 
gard to Provincial Public Services and Provincial Public Service Commissions 
by item No. 6 in List II. Having conferred this power upon the Federal and 
the Provincial Legislature with regard to Federal Public Services and Provin- 
cial Public Services, Parliament had to make it clear that although power was 
being conferred upon the Governor-General to make rules with regard to Federal 
Public Services and the Governor with regard to Provincial Publie Services, the 
sovereignty of the appropriate Legislature, viz. the Federal Legislature and the 
Provincial Legislature, was not to be affected by this power, and therefore ex- 
‘press provision was made in sub-s. (4) of s. 241 to the effect that the appropriate 
Legislature may regulate conditions of service of persons serving His Majesty in 
a civil capacity: in India and that the rules framed by the Governor-General 
under s. 241(2) were made subject to the provisions of any such Act. In our 
opinion, it is clear that the legislation referred to in sub-s. (4) of s. 241 is legis- 
lation to be passed by the appropriate Legislature after the Government of India 
Act came into force. It is difficult to accept Mr. Singhvi’s contention that sub-s, 
(4) -also referred to legislation passed by a Legislature which was functioning 
before the Government of India Act came into force. The argument is ustęp- 


eta 


äble for two reasons. In the first place, the language of sub-s. (4) connotes 
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futurity and refers to legislation that may be passed and not which has already 
been: passed and is on the statute book; and secondly, the expression ‘‘appro- 
priate Legislature’’, if one is forgiven the tautology, is only appropriate to the 
‘scheme set up under the Government of India Act. There was no question of 
any appropriate Legislature under the Constitution existing before the Govern- 
-ment of India Act was passed. Therefore, both these indications make it clear 
tħat what Parliament was referring to in sub-s. (4) of s. 241 was legislation to 
be hereinafter passed by the two sovereign Legislatures set up under the Govern- 
ment of India Act. If the intention was to save the laws already passed by the 
Legislature, different and more appropriate language would have been used, and 
even if the laws were saved, there is nothing to suggest that Parliament did not 
intend to confer upon the Governor-General the power to frame rules inconsis- 
tent with the laws which already were on the statute book, because under sub-s. 
(4)it could not be said that not only future laws which were to be passed by the 
appropriate Legislature but even laws passed before the Government of India 
Act came into force were to prevail over the rules to be framed by the Governor- 
Se with regard to which express power was conferred upon him under 
s. 241 (2). 

It is rather interesting to look at the scheme with regard to these rules that 
we have now embodied in our Constitution. Article 309 confers the power 
upon the appropriate Legislature to regulate the recruitment and conditions of 
service of persons appointed to public services and posts in connection with the 
affairs of the Union or of any State. To this extent the scheme is radically 
different from the scheme of the Government of India Act that the power is 
eonferred upon the Legislature and not upon the executive to make these rules. 
The proviso to that article confers the power upon the President and the 
Governor or Rajpramukh of a State to make these rules until provision is made 
in that behalf by or under an Act of the appropriate Legislature, and the rules 
to be framed by the President and the Governor or Rajpramukh shall have 
effect subject to the provisions of any such Act. But the more important pro- 
vision is to be found in art, 318 which expressly saves all the laws in force im- 
mediately before the commencement of the Constitution and applicable to any 
public service or any post which continues to exist after the commencement of 
the Constitution, as an all-India service or as service or post under the Union 
or State, in so far ag they are consistent with the provisions of this Constitution. 
Therefore, all laws which regulated the conditions of services were saved and 
power was given to Parliament to make rules, and until Parliament made rules, 
power was conferred upon the President and the Governor or Rajpramukh as 
the case may be. But in the Government of India Act we find no provision 
corresponding to art. 318 of the Constitution. If there had-been such a pro- 
vision, then undoubtedly there would have been force in Mr, Singhvi’s con- 
tention that to the extent that the Payment of Wages Act regulated the con- 
ditions of service that Act was saved by the Government of India Act, 1935. 

We will, therefore, decide this matter on the narrow ground that the con- 
ditions of service of the petitioner with regard to his suspension and with re- 
gard to the wages to which he is entitled during the period of suspension are 
regulated by the rules framed by the Governor-General under s. 241 of the 
Government of India Act and that the Payment of Wages Act has no applica- 
tion with regard to those conditions, and it is not open to the petitioner to claim 
an amount as being illegally deducted by the railway authority when that 
deduction is legal and permissible under the rules framed by the Governor- 
General under the Government of India Act. ° 

The result is that the petition fails. 

We are informed that after this petition was filed the petitioner has been 
reinstated in the service of the Government and all his past wages in full will 
he paid to him. Therefore, there will be no order on the petition. No order as 
to costis. 
$ Petition dismissed. 
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APPEAL FROM ORIGINAL CIVIL. 


Before the Hon’ble Mr. M. C. Chagla, Chief Justice, and Mr. Justice Dizit. 


MICHAEL ANTHONY RODRIGUES v. STATE OF BOMBAY.* 


Domicile—Domicile of choice how acquired—Person wishing to establish that his domigile 

of choice is India, what must be proved by—Foreigners Act (XXXI of 1946). , 

A person can acquire a domicile of choice by a conscious act. He must not only 
give up the country of his origin, but he must make up his mind to stay for an indefi- 
nite period in the country where he wants to acquire the domicile of choice. There- 
fore where a person wishes to establish: that his domicile of choice is India, he must 
establish the fact of residence in India and he must also establish the animus of intend- 
ing to reside permanently or for an unlimited time in India. What the Court in such a 
case has to consider is not residence by itself but the quality and character of that 
residence. If the quality and character of that residence leads to the clear inference 
that that residence was intended not merely for a temporary purpose but that that 
residence was intended in order permanently to live in the place where the person 
was residing, then the residence itself would have a bearing on the question of the 
animus. 

Winans v. Attorney-General,’ Annesley In re: Davidson v. Annesley," Central 
Bank of India Ltd. v. Ram Narain? and In re Craignish: Craignish v. Hewitt,‘ refer- 
red to. 

On November 17, 1955, the Under Secretary to the Government of Bombay 
passed the following order :— 

“In exercise of the powers conferred by clause (c) of Sub-section (2) of Section 3 
of the Foreigners Act, 1946 (XXXI of 1946) read with the Government of India’s Noti- 
fication No. 9/2/53-F. O(I) dated the 16th July 1955 in the Ministry of Home Affairs, 
the Government of Bombay is pleased tò direct that the foreigner known as Mr. Michael 
Anthony Rodrigues shall not remain in India after the expiry of 24 hours from the date on 
which this order is served on him.” 

This order was served on Rodrigues (petitioner) on November 29, 1955, and 
on November 30, 1955, the petitioner applied to the High Court under art. 226 
of the Constitution of India for a writ of mandamus or any other appropriate 
writ or order or directions directing the State of Bombay and the Commissioner 
of Police, Greater Bombay, to forbear from taking any action against the peti- 
tioner under the aforesaid order. The petition came up for hearing before Coyajee 
J., who dismissed it on January 19, 1956, delivering the following judgment :— 


COYAJEE J. This is a petition impugning a certain order passed by the Under 
Secretary to Government under the Foreigners Act (XX XI of 1946) calling 
upon the petitioner to leave India within 24 hours of the service of that order 
upon him. The order is made under the Foreigners Act, and ‘‘foreigner’’ is 
defined by s. 2, which says that a ‘‘foreigner’’ means a person who is not a 
natural-born subject of India and has not been granted a certificate of natura: 
lisation as a subject of India under any law for the time being in foree. It is 
not denied that the petitioner was born in Goa. 

In his petition, however, he says that he came from Goa as far back as 1927 with 
the intention of settling down in India permanently. If that were right, he was 
rather a precocious child having decided to change his domicile at the age of 
ten. But Mr. Madon concedes that this sentence is unhappily drafted and it 
does not mean what it says. According to the petitioner he started his school- 
ing here and he has preduced a school-leaving certificate from the St. Xavier’s 
High School. He says that thereafter he started the business of tailoring with 
his father Peter Rodrigues. He did this business for some time and from 1942 
to 1946 he was a wireless operator with the Royal Indian Air Force. He has 
produced a certificate showing his discharge from that Force. Thereafter he 

* Decided. Ju’y 20,1956. O.C.J. Appeal 2 [1926] 1 Ch D. 692. 
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says that he was employed in Bombay by Messrs Turner Morrison & Co., Ltd. 
upto September 1948 and thereafter he again resumed his father’s business. 

It is stated that without any reason and without his having given any cause 
on November 29 last he was served with this order and taken to the railway 
station. He says that he has a wife and children in Bombay, he has lived with 
hig family in Bombay and is a citizen of India. Now it is one thing for a person 
to say, after the service of such an order, that his domicile is India and that it 
is his’ intention to make India his domicile. One must, however, look to the 
facts of each case and find out whether there was a definite intention to abandon 
one domicile and acquire another. It is a cardinal principle of private inter- 
national law as laid down in the leading case of Winans v. Attorney-General’ 
that a party is really anchored to his domicile of birth, if he has a domicile of 
birth; and a very clear intention must be apparent from his gonduct to show 
that he wrenched himself free from that domicile of birth and deliberately by 
a due process of intention and conduct acquired another domicile. As pointed 
out in that case by Lord Macnaghten who quoted from the words of Lord Cotten- 
ham (p. 290): 

“,..the domicile of origin must prevail until the party has not only acquired another, 
but has manifested and carried into execution an intention of abandoning his former 
domicile and acquiring another as his sole domicile...Residence alone,...has no effect per 
se, though it may be most important as a ground from which to infer intention.” 

Lord Cairne in Bell v. Kennedy? observed that (p. 310): 


“...The law is, beyond all doubt, clear with regard to the domicile of birth, that the 
personal status indicated by that term clings and adheres to the subject of it until an 
actual change is made by which the personal status of another domicile is acquired.” 


It is clear that the onus of proving that a domicil has been chosen in substitution 
for the domicil of origin lies upon those who assert that the domicile of origin 
has been lost. In the light of this I might as well refer to the definition in the 
authority cited by Mr. Madon. That was from the observations made by Chitty 
J. in In re Craignish:.Craignish v. Hewitt? as follows (p. 192): 

“| ..that place is properly the domicile of a person in which his habitation is fixed 
without any present intention of removing therefrom.” 


Mr, Madon relied upon art. 5 of the Constitution which says that at the com- 
mencement of this Constitution every person who has his domicile in the ter- 
ritory of India and who has been ordinarily resident in the territory of India 
for not less that five years immediately preceding such commencement shall be 
a citizen of India. The most important part of this article is that he should 
have been domiciled in India; residence is purely an incidental factor which 
goes up to build domicile. 

In these circumstances let us proceed to consider the facts and averments set 
out in the petition. The main averment on which the petitioner can rely is con- 
tained in the first two lines of paragraph 9 of the petition, viz. that the peti- 
tioner has acquired the domicile of India by his long residence and occupation 
in India. These facts cannot be gainsaid. But there are foreigners who coms 
to India for a living who live here for ten to thirty years without having the 
faintest idea of abandoning their domicile of origin, viz. England, Scotland, 
Goa or Ceylon. It is for them, if they claim to be citizens of India, to show by 
definite evidence that they had a deliberate intention of acquiring the domicile 
of India. Now a man does not change his domicile of birth except for a pur- 
pose; e. g. a fugitive from another country may take asylum here with the sole 
object of spending his life here and with the intention*of making this country 
his home, and his fixed abode. In these circumstances he does change his domi- 
cile. Take another instance: a man may come here, live here for over. forty 
years, prosper here, marry and have children here. He may then be agitated 
with the question of succession, taxation and other similar questions. Having 
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agitated his mind he would consider whether he would make India the country 
of his domicile or stand by his domicile of birth or acquire altogether a different 
domicile; because after all domicile is a matter of intention although one always 
starts with the domicile of birth. Therefore, the mere statement by the peti- 
tioner that he had a long residence in India and has his family here per se cannot 
form the foundation of his claim that he is domiciled in India. He has annexed 
to his affidavit in rejoinder a certain affidavit and application made by” his 
father. Now it must be remembered that the petitioner himself says that his 
father is living in India for the last forty years for the purpose of supporting 
his case that he himself thereby obtained the Indian domicile. The father, Petér 
Rodrigues, says in his affidavit that he is a permanent resident of Bombay for 
over forty years. But it is queer that at the end of, the third paragraph he 
states that he, applies to be permitted to stay in Bombay permanently. It 
would be unnatural for a man who has acquired a domicile in Bombay which 
he has acquired as a natural domicile, as distinguished from domicile of birth, 
to ask fox leave to permanently reside in the country where he has already his 
domicile. In his letter of September 8, 1955, i.e. as late as a few months ago, 
he again writes to the Commissioner of Police, sending his affidavit, and asks 
for permission to stay in Bombay. 

Turning now to the affidavit of the respondent, the Commissioner of Police, 
in paragraph 5 he says that the petitioner has deliberately made certain in- 
correct statements which are set out in the affidavit in reply. The Commissioner 
points out in his affidavit that the petitioner was born in Goa and it is alleged 
that the petitioner is a Portuguese subject by birth. The deponent says that 
on inquiries he has found that the petitioner’s parents permanently reside in 
Goa and own an immoveable property in Goa. He has further alleged that the 
petitioner’s father who came from Goa to Bombay applied for and obtained a 
permit from the Indian authorities in Goa to allow him to come here and that 
Peter Rodrigues the petitioner’s father is a national of Goa. It is true accord- 
ing to him that the petitioner is not registered under the Foreigners Act; but 
according to Registration of Foreigners (Exemption) Order, 1949, el. 3(g), 
Goans who are not holders of Portuguese passports are exempted from regis- 
tration under that Act. The deponent in paragraph 13 says that the petitioner 
is an anti-social person and has been indulging in anti-social and anti-Indian 
activities, and has become a danger to the persons residing in the locality where 
he resides and is likely to create breach of peace. Under these circumstances 
the order was made. The order was scrutinised and the Under Secretary to the 
Government, Home Department, has said that he was satisfied on the materials 
placed before him that the order should be made. It was under these circums- 
tances that the order was passed. 

In the above circumstances the petitioner has, in my opinion, failed to esta- 
blish that he is an Indian national and, therefore, no order could be made against 
him under the Foreigners Act. The petition will, therefore, stand dismissed 
and the rule discharged with costs fixed at Rs 250. 

Mr. Joshi says that the respondents will not execute the order until Tuesday 
next, 1 P.M. on the petitioner undertaking to report himself at the C.I.D. Head- 
quarters at 10-30 A.M. every day. , 

The petitioner appealed. 


D. P. Maden, with 8. J. Sorabjee, for the appellant. , 
M. P. Amin, Advocate General, with R. M. Kantawala, for the respondents. 


Cuacna C. J. The appellant challenged before Mr. Justice Coyajee an order 
passed by the State of Bombay on November 17, 1955, that he shall not remain 
in India after the expiry of 24 hours from the date on which tlie order was served? 
on him. This order was made in the exercise of the powers conferred by el. (e) 
of sub-s. (2) of s. 3-of the Foreigners Act, 1946. The question: that was agi: 
tated before Mr. Justice Coyajee was whether the appellant was a foreigner 
liable to be sent out of the country under the Foreigners Act, or having @f¢c- 
quired an Indian domicile he had become a citizen of India to whom the 
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Foreigners Act could not apply. The learned Judge on a consideration of .the 
materials before him held that the petitioner had failed to establish that he had 
acquired an Indian domicile and dismissed his petition. The appellant has now 
come in appeal. 

In the first place, let us look at the undisputed facts in this case. The peti- 
tioner’s father, who by nationality is a Goan, has been carrying on business of 
a tailor in Bombay for the last 40 years. The appellant himself was born in 
Goa in 1918 and he came to Bombay in 1927 when he was 9 years of age. He 
was educated in Bombay and having completed his school education in 1936 
he Joined the business of his father. In 1942 when the War broke out he served 
in the Royal Indian Air Force. He obtained a Burma Medal, and he was re- 
trenched from that service in 1946. A discharge certificate was issued to him 
and in this certificate he gave as his permanent address his Bombay address for 
all necessary communications to him. From May 1947 to September 1948 he 
served with M/s Turner Morrison and in 1948 he reverted to his father ’s busi- 
ness. He appears on the municipal roll as a voter and that goes to shew that he 
enjoys the civic franchise in this city. On these facts the question is whether 
the domicile of the appellant has been established. 

Now, in order to determine what is the domicile of a particular person, certain 
principles have got to beeborne in mind. The law attributes to every person a 
domicile. In the first place, there is the domicile of origin. It may be the 
country where the person was born or it may be the country where his parents 
were born. In this case the appellant was born in Goa and there is no doubt 
that his domicile of origin is Goa. But although a person may have a domicile 
of origin, he may acquire what is known as a domicile of choice and that he can 
only acquire by a conscious act. He must not only give up the country of his 
origin, but he must make up his mind to stay for an indefinite period in the 
country where he wants to acquire the domicile of choice. Therefore, when the 
appellant wishes to establish that his domicile of choice ig India, he has to esta- 
blish the fact of residence in India and he has also got to establish the animus 
of intending to reside permanently or for an unlimited time in India. It hag 
been said that the character of the domicile of origin is of an enduring character 
and the ties that bind you to your country of origin are extremely strong, and 
therefore the authorities require that the intention to acquire a new domicile 
must be manifested and carried into execution. The authorities also require 
that the person acquiring the domicile of choice must show a fixed and settled 
purpose of residing permanently or for an indefinite time in the country where 
he seeks to acquire the new domicile. It is equally true that that burden cannot 
be discharged by merely proving residence, however long the duration of the 
residence may be. What the Court has got to consider is not residence by itselt 
but the quality and character of that residence. If the quality and character 
of that residence leads to the clear inference that that residence was intended 
not merely for a temporary purpose bnt that that residence was intended in 
order permanently to live in the place where the person was residing, then the 
residence itself would have a bearing on the question of the animus. 

Various authorities have been cited at the Bar, but they all emphasise the 
principles which we have just been considering. We might briefly glanee at 
these authorities. In the first place we have Cheshire’s Private International 
Law, 1952, 4th edn; and the learned author points out (p. 159) : 

“The two requisites for the acquisition of a fresh domicile are residence and inten- 
tion. It must be proved that the person in question established his residence in a certain 
country with the intention of remaining there permanently. © These two elements of 
ejactum et animus must concur, but this is not to say that there need be unity of time 
in their concurrence.” 

The learned author also points out lower down at that page: 

“This much is clear, however, that a person’s residence in a country is prima facie 
evi@ente that he is domiciled there. There is a presumption in favour of domicile which 
grows in strength with the length of the residence. Indeed, a residence may be so long 
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and so continuous that, despite declarations of a contrary intention, it will raise a pre- 
sumption that is rebuttable only by actual removal to a new place.” 


_ Then reliance was placed on the leading case of Winans v. Attorney-General.’ 

The observations in that case must be read in the light of the rather peculiar 
facts on which that case had to be decided. The House of Lords was dealing 
with an American citizen who left the United States and lived many years in 
England, and his one main passion was to invent cigar-shaped boats, which 
would be used by the American Navy against England in the eventuality of 
there being hostilities between the two countries, and what the House of Lords 
was considering was whether merely a long residence of this American citizen 
in England was sufficient to establish that he intended to make England his 
permanent home. Earl of Halsbury L. C. at p. 288 says that the law on the 
subject is plain*and the law is that if domicile of origin is proved, it lies upon 
the person who asserts a change of domicile to establish it, and it is necessary 
to prove that the person who is alleged to have changed his domicile had a fixed 
and deterfiined purpose to make the place of his new domicile his permanent 
home. And Lord Macnaghten (p. 290) says: 

“Domicile of origin, or as it is sometimes called, perhaps less accurately, ‘domicile of 
birth’, differs from domicile of choice mainly in this—that its character is more enduring, 
its hold stronger, and less easily shaken off.” j 
And after reviewing the authorities at p. 292 the learned Law Lord poses the 

uestion : 

: “My Lords, if the authorities I have cited are still law, the question which your 
Lordships have to consider must, I think, be this: Has it been proved ‘with perfect clear- 
ness and satisfaction to yourselves’ that Mr. Winans had at the time of his death formed 
a ‘fixed and settled purpose’—‘a determination’—‘a final and deliberate intention’—to aban- 
don his American domicile and settle in England?” 

And then the learned Law Lord reviews the facts of that case and answers the 
question that the Crown had not discharged the onus cast upon it that Mr. 
Winans had changed his domicile 

The other case which was referred to is Annesley In re: Davidson v. Annesley ,? 
and at p. 701 Mr. Justice Russell observes in his judgment that— 

“...The domicile flows from the combination of fact and intention, the fact of resi- 
dence and the intention of remaining for an unlimited time. The intention required is 
not an intention specifically directed to a change of domicile, but an intention of residing 
in a country for an unlimited time.” 

Reference was also made to a judgment of the Supreme Court in Central Bank 
of India Lid, v. Ram Narain, and the learned Chief Justice after observing that 
(p. 703): 

j p es on Private International Law are agreed that it is impossible to lay 
down an absolute definition of ‘domictle’,” 
accepts as the simplest definition the observation of Mr. Justice Chitty in In re 
Craignish: Craignish v. Hewitt4 (p. 192) : 

“,..that place is properly the domicile of a person in which his habitation is fixed 
without any present intention of removing therefrom.” 

Therefore, what we have to consider in the case before us on a careful review 
of the materials placed before the Court is whether the appellant, whose habita- 
tion is undoubtedly Bombay, had any present intention of removing himself 
from that habitation. Or, perhaps it may be even more strictly put in favour 
of the State, whether the appellant has shown a present intention to reside for 
ever in Bombay wheré he has taken up his residence. Clearly, this is not a 
case where the appellant. is merely relying on his residence. Although the re- 
sidence commenced from 1927 and has continued upto the present moment, there 
are various other circumstances which help us to determine the quality and 
character of this residence. The appellant came here when he was merely a boy. 

1 [1904] A. C. 287. 3 [1955]18. C. R. 697. o. 6 

2 [1926] 1 Ch. D. 693. ` £ (1893) 3 Ch. 180. a 
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he was educated here, he earned his living here, he married here, had children here, 
and his children were also educated here. When the War broke out he served 
India by joining the Royal Indian Air Force. We really find it difficult to under- 
stand what more could a party prove in order to establish that his present in- 
tention is permanently to live in Bombay? We are not taking into account, as 
we,indeed should not, the mere declaration of the appellant himself that he 
came to Bombay in 1927 with the intention of settling down in India permanent- 
ly. But the facts just referred to are eloquent and speak for themselves, and 
they in no way militate against the declaration made by the appellant. The 
Advocate General failed to draw our attention to any particular concrete thing 
which the appellant should have established in order to leave no doubt as to his 
intention and as to the character of his residence. As we shall presently point 
out, there was some suggestion as to certain negative things whioh the appellant 
should have established. But however heavy the burden that the appellant 
may carry in order to prove that he has changed his domicile, there is no law 
which casts the obligation upon the appellant to disprove something unless a 
prima facie case with regard to that has been made out. The only obligation 
upon him is to prove not merely his residence as a factnm, but to prove those 
circumstances with regard to his residence, with regard to his other activities 
and with regard to his eonduct which will go to show that.the residence was 
intended for a particular purpose. 

Now, let us see what are the circumstances upon which the Advocate General 
is relying in order to counter what has been definitely established by the appel- 
lant. The first circumstance on which strong reliance is placed is that on his 
own admission the appellant visits Goa and it is suggested that he has not cut 
off his connection with his domicile of origin. Now, the averment in the petition 
is clear and that is that the petitioner has never been out of India except for 
occasional visits to Goa for a change of air, and the rather surprising contention 
is put forward by the Advocate General that the petitioner must fail because 
he has not given particulars of hig visits, nor has he established that his visits 
were only occasional or that the visits were merely for a change of air. If this 
averment had been clearly denied or if the appellant had been put to the proof 
of this averment, then perhaps it might have been said that the appellant has 
not discharged the burden because he has not given the necessary partjculars 
as to when and how often he visited Goa and the purpose of his visit. But if 
the statement is accepted, as it seems from the affidavit it has been accepted, we 
do not see why it is obligatory upon the appellant to prove anything more. Mere 
occasional visits to the city of one’s birth for’a change of air cannot possibly 
affect, the question of animus which we have to decide in this case. 

The next circumstance relied upon is that the appellant’s father has a house 
in Goa and his brother carries on business in Goa. The appellant has denied 
on oath that he has any interest in his father’s house or any interest in his 
brother’s business. There is nothing on the record before us to show that that 
denial is not true. The State has not placed before us any materials which go 
even to suggest that the appellant has some interest either in the property or in 
the business. 

It is then said that the appellant admits that both his father and his mother 
visit Goa from time to time for change of air. We are not concerned with the 
question as to whether the father and the mother had changed their domicile. 
If their domicile continues to be Goa, it is not surprising that they should visit 
Goa from time to time. But clearly the domicile of the father and the mother 
cannot be determinative of the question as to the domicike of the appellant him- 
self. 

Then strong reliance is placed on the application made by the father in 
1955 when he had been to Goa for the purpose of returning to India, and it is 
pointed out that in this application he only asked for permission to stay in 
India for one year and he described as his nationality Goa. The appellant has 
met this contention by pointing out that after the father arrived in India with 
his permit, he immediately applied to the Commissioner of Police, Bombay, for 
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permission to stay permanently in Bombay, and.there -he says that his visit 
to Goa was a temporary one, that he had made Bombay his permanent home, 
and as such the Government of Bombay would be pleased to permit him to stay 
‘in Bombay permanently. In our opinion, much importance cannot be attached 
‘to the application made by the father to return to India, because it is. well known 
that in those days relations between Portuguese Government in Goa and our 
Government were strained and it was not easy for anyone in Goa to come” to 
India and he could only come with a permit. But again, this applicatton of 
the father would be perhaps strong evidence against the father if the father was 
claiming that his domicile was an Indian domicile. These admissions of the 
father cannot appropriately be used against the son, and it is rather interesting 
to note that even in his application for permit he has referred to his son as a 
person in India who can furnish full information with regard to the father. 
The fact has also been emphasised by the Advocate General that the father still 
claims to be of Goan nationality. Now, nationality and domicile are two entire- 
ly different concepts in private international law. A man may have one nationa- 
lity and a different domicile. He may owe allegiance to one country and he 
may have a domicile in another country. Therefore, although the father may 
continue to be a Goan national he can still change his domicile and give up his 
Goan domicile and acquire an Indian domicile. 7 

Finally, the Advocate General drew our attention to the affidavit made on 
behalf of the State where an allegation is made by the Commissioner of Police 
that the appellant was a rabid anti-social person and was indulging in anti-social 
and anti-Indian activities. These averments have been denied by the appellant 
and we have no materials to decide what the real position is. But even assuming 
that the appellant is anti-social and anti-Indian, that conduct can have no 
bearing on the question as to whether he is a foreigner or not. Unfortunately 
there are many Indians whose domicile’ cannot be questioned and whose nationa- 
lity cannot be questioned who indulge in anti-social and anti-Indian activities, 
and if the appellant is indulging in such activities, surely our law is strong 
enough to deal with him without resorting to the provisions of the Foreigners 
Act and trying to send him out of India as a foreigner. 

In our opinion, with respect, the learned Judge was in error when he took the 
view that the appellant has failed to establish his Indian domicile. The result 
is that the appeal will be allowed, and a writ will be issued against the State 
in terms of prayer (a) of the petition. The appellant will be entitled to his 
costs throughout. Costs of the petitioner to be the costs fixed by the learned 
Jndge. 

Solicitors for the appellant: Smetham Byrne & Lambert. 

Solicitors for the respondent: Little & Co. 


Appeal allowed. 


SUPREME COURT. 


Present: Mr. Justice S. R. Das, Mr. Justice N. H. Bhagwati and 
Mr. Justice Syed Jafer Imam. 


PILOT U. J. S. CHOPRA v. THE STATE OF BOMBAY .* 


Criminal Procedure Code (Act V of 1898), Secs. 439(6), 369, 430, 438-—Summary dismissal 
by High Court of appeal preferred by accused—Application by State to High Court for 
enhancement of sentence and notice issued to accused under s. 439(2)—Whether 
accused entitled under s. 439(6) to show cause against his conviction—Whether provi- 
sions of s. 439(6) would come into operation in cases where petition of appeal or appli- 
cation for criminal revision is admitted by High Court and notice issued to opposite 
party, and conviction maintained—Notice of enhancement of sentence whether can be 
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issued by High Court when judgment is pronounced by it in its appellate or revisional 


jurisdiction after hearing both parttes. 
The summary dismissal by the High Court of an appeal or revisional application pre- 


ferred by the accused does not preclude him from taking advantage of the provisions 


of s. 439(6) of the Criminal Procedure Code, 1898, when he is subsequently called 


upon to show cause why the sentence imposed upon him should not be enhanced. 


Per Bhagwati J.:—In the case of a summary dismissal or a dismissal in limine of 
pttitions of appeal or applications for criminal revision even if the convicted person 
or his pleader has been heard by the High Court with a view to determine if there is 
a prima facie case for its interference, the convicted person to whom an opportunity 
has been given under s. 439(2) of the Criminal Procedure Code of showing cause why 
his sentence should not be enhanced would in showing cause be entitled also to show 
cause against his conviction. The same would also be the position when a reference 
made by the lower Court to the High Court under s. 438 of the Code is rejected by 
the High Court without issuing notice to the parties concerned by merely ordering— 
“no order on the reference.” In cases where the petition of appeal or the application 
for criminal revision ‘is admitted by the High Court and a notice is issued to the oppo- 
site party and the High Court maintains the conviction with or without reducing the 
sentence passed upon the accused, the judgment of the High Court in the exercise of 
its appellate or revisiogal jurisdiction would replace the judgment of the lower Court 
and there would be no occasion at all for the exercise by the High Court of its revi- 
sional powers under s. 439(1) of the Code which can only be exercised qua the judg- 
ments of the lower Courts and centainly not qua its own judgments. If that is so, 
there would be no question of giving the accused an opportunity of being heard either 
personally or by pleader in his defence under s. 439(2) and the provisions of s. 439( 6) 
would certainly not come into operation at all. If no notice of enhancement of sentence 
could issue under these circumstances, no question at all could arise of the convicted 
person showing cause why his sentence should not be enhanced and being entitled in 
showing cause also to show cause against his conviction. 

It follows by way of a necessary corollary that no notice of enhancement of sentence 
can be issued by the High Court when a judgment is pronounced by it after a full 
hearing in the presence of both the parties either in exercise of its appellate or its 
revisional jurisdiction. Such notice of enhancement of sentence can be issued by it 
either suo motu or at the instance of an ‘interested party when the judgment of the 
lower Court subsists and is not replaced by its own judgment in the exercise of its 
appellate or its revisional jurisdiction. When the judgment of the lower Court has 
been under its scrutiny on notice being issued to the opposite party and on a full 
hearing accorded to both the parties, notice for enhancement of sentence can only be 
issued by it before it pronounces its judgment replacing that of the lower Court. 
When such hearing is in progress, it is incumbent upon the High Court or the opposite 
party to make up its mind before such judgment is pronounced whether a notice for 
enhancement of sentence should issue to the accused. But if neither the opposite 
party nor the High Court does so before the hearing is concluded and the judgment is 
pronounced, it will certainly not be open to either of them to issue such notice for 
enhancement of sentence to the accused, because then the judgment of the High Court 
in the exercise of its appellate or revisional jurisdiction would replace that of the 
lower Court and s. 439(1) would have no operation at all. Even in the case of a refe- 
rence by the lower Court under s. 438 of the Code the High Court if it did not sum- 
marily reject such a reference would issue notice to the parties concerned and then 
there would be occasion for it either suo motu or on the application of an interested 
party to issue a notice of enhancement of sentence before the hearing was concluded 
and a judgment was pronouced by it. e 

The right which is conferred on the accused of showing cause against his conviction 
under s. 439(6) of the Criminal Procedure Code is a right which accrues to him on a 
notice for enhancement of sentence being served upon him and he is entitled to exer- 
cise the same irrespective of what has happened in the past unless and until there is a 
judgment of the High Court already pronounced against his conviction after a full 
hearing in the presence of both the parties on notice being issued by the High Court 
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"in that behalf. This right of his is not curtailed by anything contained in the earlier 
provisions of s. 438 nor by anything contained in either s. 369 or s. 430 of the Criminal 
Procedure Cede. 

Emperor v. Jorabhai; Ramlakhan Chaudhury v. The King-Emperor, Emperor v. 
Batubai Ganeshu, Emperor v. Haji Khamoo,* The King v. Nga Ba Saing Emperor v. 
Naubat, Emperor v. Koya Partap, Emperor v. Abdul Qayum, Ram Chand v. Hira 
Lal? The State v. Bhavani Shankar In re Sd. Anif Sahib” Crown v. Sher” 
The Crown v. Dhanna Laf and Emperor v. Inderchand,* overruled. . 

Emperor v, Lukman” and Emperor v. Shidoo,” disapproved. 
The Crown v. Atta Mohammad” and The State v. Bhavani Shankar,” parily confirmed. 
Emperor v. Mangal” and The Crown v. Ghulam Muhammad,” referred to. 

Per Das J.:--If on a true construction a statute states, expressly or by necessary 

` intendment, that one Judge or one Bench shall have jurisdiction and power to decide 

something, the theory of inherent incapacity of such Judge or Bench cannot be invok- 

ed to prevent the exercise of such jurisdiction and power merely on the ground that 

the decisjon which may be arrived at in exercise of this new jurisdiction or power may 

run counter to the previous decision arrived at by another Judge or Bench in exercise 
of another jurisdiction or power. 


The facts appear in the judgments. 


S. P. Verma, for the appellant. 
M. C. Setalvad, Attorney-General for India, with Porus A. Mehta and P. G. 
Gokhale, for the respondent. 


Das J. The appellant before us was on December 9, 1952, convicted by the 
Presidency Magistrate, 13th Court, Bombay, of an offence under s. 66(b) of the 
Bombay Prohibition Act (Act XXV of 1949) and sentenced to undergo imprison- 
nent till the rising of the Court and to pay a fine of Rs. 250 or to undergo 
rigorous imprisonment for one month. The appellant preferred an appeal to 
the High Court of Judicature at Bombay but his appeal was summarily dismissed 
by a Bench of that Court on January 19, 1953. After the dismissal of that 
appeal the State of Bombay made a criminal revision application to the High 
Court for enhancement of the sentence. Notice having been issued to the ap- 
pellant under s. 439(2) of the Code of Criminal Procedure, learned counsel for 
the appellant claimed the appellant’s right under s. 439(6) to show cause against 
his conviction. This the High Court did not permit him todo. The High Court, 
however, did not think fit to make any order for enhancement of sentence. On 
an application made on behalf of the appellant the High Court of Bombay has 
civen leave to the appellant to appeal to this Court and granted a certificate 
of fitness under art. 134{1) (c) of the Constitution of India. 

The question for our consideration in this appeal is whether the summary 
dismissal of the appeal preferred by the appellant precluded him from taking 
advantage of the provisions of s. 489(6) of the Code of Criminal Procedure when 
he was subsequently called upon to show cause why the sentence imposed upon 
him should not be enhanced. The question depends for its answer upon a true 
construction of s. 439. That section, so far as it is material for our present 
purpose, reads as follows :— 

“439. (1) In the case of any proceeding the record of which has been called for 
by itself or which has been reported for orders, or which otherwise comes to its know- 


? (3926) I. L. R. 60 Bom. 733, 3.0. 28 Bom. 1] [1925] A. I. R. Mad. 993. 
L. R. 1081. 12 (1997) I. L. R. 8 Lah. 521. 
2 (1931) I. L. R. 10 Pat. 872. 13 (1928) I. L. R. 10 Lah. 241, 
3 [1927] A. I. R. Bom. 668, s.c. 26 Bom. 14 [1934] A. I. R. Bom. 471, s.c. 36 Bom 
L. R. 490. l L. R. 954. 
4 [1936] A. I. R. Sind 233. 15 £1927] A. I. R. Sind 39. 
3 1939] A. I. R. Ran. 392. 16 [1929] A. I. R. Sind 26. - 
6 [1945] All. 527. 17 (1948) I. L. R. 25 Lah. 391, F.B. 
7 (1930) I. L.R. 54 Bom. 822, s. o. 82 Bom. 18 (1952) I. L. R. 2 Raj. 716. 
L. R. 1286. 19 (1924) I. L. R. 49 Bom. 450, s.o. 27 
8 [1988] A. I. R. All. 485. Bom. L. R 355. 
9 [1842] A. I. R. AU BAL. 20 (1950) Pak. L. R. Lah. 803. 
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ledge, the High Court may, in its discretion, exercise any of the powers conferred on a 
Court of Appeal by sections 423, 426, 427 and 428 or on a Court by section 338, and may 
enhance the sentence, and when the Judges composing the Court of Revision are equally 
divided in opinion, the case shall be disposed of in the manner provided by section 429. 

(2) No order under this section shall be made to the prejudice of the accused unless 
he has had an opportunity of being heard either personally or by pleader in his own 
défence. 

(9) 

(4) a. 
(5) Where under the Code an appeal lies and no appeal is brought, no proceedings 
by way of revision shall be entertained at the instance of the- party who could have 
appealed. 

(6) Notwithstanding anything contained in this section, any convicted person to 
whom an opportunity has been given under sub-section (2) of showing cause why his 
sentence should not be enhanced shall, in showing cause, be entitled also to show cause 


against his conviction.” ; 


For a correct appreciation of the real meaning, import and scope of the pro- 
visions of sub-s. (6) of s. 489 it will be necessary to bear in mind its historical 
background. In England there is no provision for an appeal by the Crown 
elther against an order ef acquittal or for the enhancement of sentence. There 
the person convicted has a right of appeal both against his conviction and the 
sentence Imposed upon him. Under the English criminal procedure, therefore, 
the question of enhancement of sentence only comes before the Court of Cri- 
minal Appeal when there is an appeal by the convicted accused. In this country 
the provisions relating to the Court’s power of enhancement of sentence have 
undergone radical changes from time to time. Section 407 of the Code of 
Criminal Procedure, 1861, prohibited any appeal from acquittal. Express 
power was given to the appellate Court to reduce the sentence (ss, 425 and 426) 
and like power was given to the Sudder Court as a Court of revision (ss. 405 and 
406). I find no provision in that Code authorising the Sudder Court to en- 
hance the sentence. The Code of Criminal Procedure of 1872, however, by s. 
272 permitted the Government to file an appeal from acquittal. This was re- 
peated in s. 417 of the Code of 1882 which corresponds to s. 417 of the present 
Code. Section 280 of the Code of 1872 expressly authorised all appellate Courts 
to enhance the sentence. This power of enhancement, however, was taken away 
from the appellate Courts by s. 423 of the Code of 1882 now reproduced in s. 
423 of the present Code and was vested in the High Court under s. 489 of the 
Code of 1882 to be applied in exercise of its revisional power. This has been 
continued in our present s. 439. This shows that the Legislature thought that 
this extraordinary power should be exercised only by the High Court and no 
other Court. A practice, however, appears to have grown up that in cases 
coming up before it for enhancement of sentence the High Court accepted the 
conviction as conclusive and proceeded to consider the question of enhancement 
of sentence on that basis. (See Emperor v. Chinte.1) Then came Act XVIII 
of 1923 which, by s. 119, amended s. 439 by adding the present sub-s. (6) and 
also amended s. 369 by substituting the words ‘‘save as otherwise provided by 
this Code or by any other Jaw for the time being in force, or, in the case of a 
High Court established by Royal Charter, by the Letters Patent of such High 
Court, no Court’’ for the words ‘‘No Court other than a High Court’’ with 
which the section formerly opened. The results of these amendments were(1) 
to make the judgment or order of the High Court passed in exercise of its 
original criminal jurisdiction final which it was not under s. 369 as it originally 
stood and to make this finality subject to the other provisions of the Code or of 
the Letters Patent of the High Court and (ii) to nullify the practice referred 
to above and to give a statutory right to an accused person who was threatened 
with the risk of having the sentence imposed on him by the trial Court or the 
lgwer appellate Court enhanced by the High Court in exercise of its revisional 
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jurisdiction suo motu or at the instance of the State or in exceptional cases 
even of any other interested person. Sub-section (6), therefore, confers a new 
and a very valuable right on the subject which is designed to be a safeguard 
against the State or other interested person making frivolous revision applica- 
tion for enhancement of sentence. The State or the person interested must, 
if they ask for an enhancement of sentence, be prepared to face the risk of the 
accused being altogether acquitted. It is the price or quid pro quo whick the 
State or other interested person must be prepared to pay for the right or 
privilege of making an application for enhancement of sentence. The language 
used in sub-s. (6) does not, in terms, place any fetter on the right conferred by 
it on the accused. This new right is not expressed to be conditioned or con- 
trolled by anything that may have happened prior to the revision application 
under sub-s. (1)-for enhancement of sentence. The section quite clearly says 
that whenever there is an application for enhancement of sentence, a notice must 
issue under sub-s. (2) to the accused person to show cause, and whenever such 
notice is isswed, the accused person must, under sub-s. (6), be given an oppor- 
tunity, in showing cause against enhancement, also to show cause against his 
conviction. The sub-section does not say that he will have this right to show 
cause against his conviction only if he has not already done so. If the accused 
person appealed against his conviction and sentence to“an appellate Court not 
being a High Court and lost that appeal after a full hearing in the presence 
of his opponent, it must be conceded that he has had an opportunity to show 
cause against his convittion, but nobody will contend that that circumstance 
will prevent him from having another opportunity of showing cause against his 
conviction and sentence either by a substantive application initiated by himself 
under sub-s. (1) or by way of defending himself when the State or other 
interested person applies to the High Court in revision under s. 439 (4) for 
enhancement of sentence and a notice is issued on him under s. 439(2). 
(See Kala v. Emperor’). Enhancement of sentence is undoubtedly an encroach- 
ment upon the liberty of the subject and a very serious matter for an accused 
person and the Legislature may quite properly have thought that whenever 
an accused person is sought to be laid open to the risk of having his sentence 
enhanced, the question of the legality and propriety of his conviction should 
be re-examined by the High Court in the context of this new jeopardy, irrespec- 
tive of anything that might have happened prior to the application for enhance- 
ment of sentence and the issuing of the notice on the accused to show cause. 
Indeed, there is, in sub-s. (6) itself, an indication in that behalf. This sub- 
section is to operate ‘notwithstanding anything contained in this section’’. In 
some of the decisions (e.g. Emperor v. Jorabhat,2 The Crown v. Dhanna Lal, 
Emperor v. Inderchand* and The King v. Nga Ba Saing®) it has been said that 
the non obstante clause refers only to sub-s. (5). I find it difficult to accept this 
limited construction as correct. Sub-section (5) only says that where an appeal 
ties and no appeal is brought, no proceedings by way of revision shall be enter- 
tained at the instance of the party who could have appealed. The idea is that if 
a person has a right of appeal, he must first pursue that remedy. In other words, 
sub-s. (5) ig a disabling provision. By providing that no proceedings by way 
of revision shall be entertained at the instance of a person who, having a right 
of ‘appeal, does not avail himself of it, the sub-section precludes such a person 
from initiating proceedings by way of revision. When the accused person 
under sub-s, (6) shows cause against his conviction, he himself initiates no 
proceedings but only exercises the right to show cause against his conviction 
which is given to him because somebody else has taken proceedings against him 
for enhancement and a notice has been issued on him under sub-s. (2). In 
such a situation the accused person is on the defensive and the act of showing 
cause against proceedings initiated against him cannot properly be said to be 


1 71929] A. I. R. Lah. 584. 4 [1934] A. I. R. Bom. 471, s. c. 36 Bom. 
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proceedings ‘‘at his instance’’ which the High Court, by sub-s. (5), is enjoined 
not to entertain. Strictly speaking sub-s. (6) needs no exemption from sub-s. 
(5). In any event and assuming that the act of showing cause against his con- 
vietion under sub-s. (6) is tantamount to an application in revision initiated 
by him and such application is saved from the operation of sub-s. (5) by the 
nen obstante clause of sub-s. (6), I do not see any reason for holding that the 
non gbstanie clause of sub-s. (6) is concerned only with subs. (5). Although 
in showing cause against his conviction under sub-s. (6) the accused person 
can urge all that ke could do in an appeal, if not more, this act of showing cause 
is, nevertheless, in form at least, a continuation and indeed an integral part of the 
proceedings in revision initiated by the Court suo motu or by the State or any 
other interested party. The general rule is that the exercise of revisional 
power is entirely a matter of discretion which is to be exercised by the High 
Court not capriciously but on sound judicial principles. Indeed, sub-s. (1) 
itself lays stress on this aspect of the matter by the use therein of the words ‘‘in 
its discretion”. The non obstante clause may well have been desifned to em- 
phasise that the new right conferred by sub-s. (6) is a matter of right and does 
not rest entirely on mere discretion of the Court. Further the non obstante 
clause has a special significance even in a case where the accused person has 
already had an opportifnity, by means of an appeal or revision filed by him 
in the High Court, to show cause against his conviction. Under sub-s. (£) 
there can be a revision only of the judgment or order of criminal Courts 
inferior to the High Court and it does not sanction any revision of the judg- 
ment or order of the High Court itself. Therefore, where the accused person 
‘has unsuccessfully challenged the legality or propriety of his conviction in an 
appeal or revision application made by him before the High Court, he cannot 
again initiate a substantive application before the High Court under s. 439(Z) 
of the Code to re-examine his conviction or sentence, for that will be to ask the 
Court to revise its own previous judgment or order, which the High Court 
cannot do under s. 439(2). But suppose that the dismissal of the appeal or 
revision application made by the accused takes place in such circumstances that 
it still leaves it open to the State or other interested person to epply in revision 
for enhancement of the sentence and proceedings are initiated by the Court or 
the State for enhancement of sentence under s. 439(1) and notice is issued on 
the accused under s. 439(2), there is nothing in sub-s. (6) which, in terms, pre- 
vents the accused, in that situation, to again show cause against his conviction 
and sentence. The only argument that may, in those circumstances, be advanced 
with some semblance of plausibility is that to let the accused person to again 
challenge his conviction or sentence under sub-s. (6) is to cut across the pro- 
visions of subs. (1) and in effect to permit the accused to ask the High Court 
to revise its previous order, although no substantive application could be 
initiated by him under sub-s, (1). It may well be that the non obstante clause 
in sub-s. (6) was also designed to negative such an argument. Although 
ordinarily no substantive application can be initiated by an accused person, 
whose appeal or revision application has once been dismissed by the High 
Court, for revision or review of that order of dismissal, I ean find no difficulty 
in construing and reading s. 439(6) as giving to the accused person, who is 
faced with the risk of having his sentence enhanced, a second opportunity to do 
what he had previously failed to do. In other words, I see no incongruity in 
the Legislature giving a new right of revision to the accused person as a weapon 
of defence in the context of a new offensive taken by the, State against him. Even 
if the act of showing cause under sub-s. (6) is to be regarded as a revision. 
there was nothing to prevent the Legislature, in the interest of the liberty of the 
subject, to provide for a limited right of revision of the judgment or decision or 
order of the High Court itself. In my judgment that is what the Legislature 
has done by adding sub-s. (6) to s. 489 and the non obstante clause is intended 
t® reet and repel the objection that may possibly have been taken on the score 
that, under sub-n. (2), there can be no revision by the High Court of its own 
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order. In my opinion, so long as proceedings: may be taken against the accused 
person for enhancement of his sentence and so long as notice may be issued on 
him to show cause against enhancement, so long must he have, in showing cause 
against enhancement of sentence, tho right, under sub-s. (6 ), to show cause 
against his conviction, irrespective of anything that may have happened pre- 
vously. That is how I read the sub-section. Indeed, in Emperor v. Mangal! 
Macleod C.J, went further and expressed the view that if, after an appeal had 
been heard on its merits and dismissed, a notice to enhance sentence was issued, 
the accused would still have the right to show cause against his conviction al- 
though any attempt to set aside his conviction would not have much chance of 
success. For reasons to be stated hereafter I would rather say that in such a 
situation no application for enhancement would lie at all and that consequently 
no question would arise of the accused person exercising his right under sub-s. 
(6). This aspect of the matter that I am trying to indicate and emphasise 
does not appear to have been sufficiently adverted to in the subsequent decisions 
of the différent High Courts in India except in one decision of a full bench 
of the Lahore High Court. It will be convenient at this stage to refer to those 
decisions. 

In Emperor v. Jorabhat'® the accused person was convicted by the Sessions 
Judge. He preferred an appeal to the High Court afid a Bench of the High 
Court dismissed the appeal on merits after full hearing of both sides after notice 
of appeal had been served on the State. After the delivery of the judgment 
an oral application was made to the Bench by the Government Pleader for 
the enhancement of the sentence. Notice was issued to the accused under s. 
439(2) of the Code. The accused claimed the right, under sub-s. (6), to chal- 
lenge his conviction. It was held by Fawcett and Madgavkar JJ. that s. 439 (6) 
did not justify what would be tantamount to a rehearing of the appeal on merits. 

In the case of Ramlakhan Chaudhury v. The King-Emperor@ the accused’s ap- 
peal had been previously dismissed after a full hearing and following the 
decision in Emperor v. Jorabhai (supra) it was held that the accused could not, 
under s. 439(6), challenge the correctness of his conviction for the second time 
while showing cause against enhancement of sentence. The same principle has 
been extended to cases where the appeal of the accused person had been pre- 
viously dismissed by the High Court summarily but after hearing the accused 
or his advocate, (See Emperor v. Batubat Ganeshu®, Emperor v. Haji Khamoo,* 
The King v. Nga Ba Saing (supra), Emperor v. Naubat®) to cases where the jail 
appeal of the accused had previously been dismissed summarily without hearing 
the accused or his advocate (see Emperor v. Koya Partap, Emperor v. Abdul 
Qayum,’ Ram Chand v. Hira Lal® and The State v. Bhavans Shankar?) and to 
cases of dismissal of revision petition filed by the accused after hearing the 
advocate [see In Re Sd. Anif Sahib'°, Crown v. Sher'', The Crown v. Dhanna 
Lal (supra)] and also to the case of an accused whose revision petition has been 
summarily dismissed [see Emperor v. Inderchand (supra)]. It has been held 
that for the purposes of s. 439(6) it makes no difference whether the judgment 
or order of dismissal was made by the High Court in appeal or in revision, or 
whether the appeal or revision was dismissed summarily or after a full hearing 
on notice to the State or other interested party and that any dismissal of the 
appeal or revision prevents the accused person from availing himself of the 
benefit of s. 439(6). In two cases Emperor v, Lukman'? and Emperor v. 
Shidoo' the Sind Court took up an intermediate position that the accused 
person whose appeal had been dismissed summarily or after full hearing could 
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not challenge his conviction for the second time except to the extent that the 
conviction was not founded on legal evidence or was manifestly erroneous. In 
other words, he could only go up to what was ordinarily permitted in a revision. 
These two decisions appear to me, with respect, to be illogical and I need say no 
more about them. In the other cases noted above it has been quite definitely 
held that the accused person whose appeal or revision application has been pre- 
viougly dismissed, summarily or after a full hearing, is not entitled, when called 
upon to show cause why the sentence should not be enhanced, to question the 
eorrectness of bis conviction for the second time. In other words, the previous 
dismissal, according to these decisions, is an adjudication by the High Court 
of the correctness of his conviction and on the principle of finality of judgment 
embodied in ss. 369 and 480 of the Code of Criminal Procedure that adjudi- 
cation cannot be called in question under s. 439(6). It has beén pointed out in 
several cases [Crown v. Dhanna Lal (supra), Emperor v. Inderchand (supra) 
and King v. Nga Ba Saing (supra)] that sub-s. (6) opens with the words ‘‘not- 
withstanding anything contained in thts section’’ and not with the Words ‘‘not- 
withstanding anything contained in this Code’’ and from this the inference 
has been drawn that while the sub-section is to operate notwithstanding the 
provisions of sub-s. (5) it cannot override the other provisions of the Code, 
and, therefore, the opetation of sub-s. (6) is conditioned or controlled by the 
principle of finality of judgment embodied in s. 869 ‘and s. 480. Some learned 
Judges have expressed the view (see In re Sd. Amf Sahib (supra), Crown 
v. Dhanna Lal (supra)) that the words ‘‘unless he has already done so” are 
to be read in s. 436(6), for this is to be implied from the presumption of finality. 
In some cases [see Emperor v. Sher Singh (supra) and Ram Lakhan v. 
Emperor (supra)] the decision has been placed also on the ground of the 
inherent incapacity of one Judge of the High Court to reconsider the decision 
of another Judge of that Court. It is necessary to examine these grounds a 
little closely to ascertain their validity. 


In order to appreciate the true meaning and exact scope of ss. 369 and 430 
on which the argument of finality of judgment is founded it is necessary to 
keep in view the general scheme of the Code. Part VI of the Code deals with 
‘í Proceedings in Prosecutions”. Chapter XV lays down the jurisdiction of the 
Criminal Courts in Inquiries and Trials. I pass over Chapter XVI to XVIII. 
Chapter XIX prescribes rules for the framing and joinder of charges. Chapters 
XX to XXIII deal with different kinds of trials, e.g. trial of summons cases, 
warrant cases, summary trials and trials before High Courts and Courts of Session. 
Chapter XXIV contains general provisions as to Inquiries and Trials. Mode 
of taking and recording evidence is prescribed by the sections grouped together 
in Chapter XXV. Then comes Chapter XXVI which is headed ‘‘Of the Judg- 
ment.’? Section 369 is one of the sections included in this chapter. Chapter 
XXVII provides for the submission of death sentences for the confirmation of 
the High Court. Rules relating to the execution, suspension, remission and com- 
mutations of the sentences are to be found in Chapters XXVIII and XXIX. 
Part VI ends with Chapter XXX which is not material for our present purpose, 
Part VII deals with ‘‘Appeal, Reference and Revision’’. Chapter XXXI is 
concerned with Appeals and we find s. 430 in this chapter. Chapter XXXII 
provides for reference and revision, s. 439 being one of the sections included in 
this chapter. In view of the scheme summarised above there can be no manner 
of doubt that the provisions of the sections collected in Chapter XXVI are 
concerned with judgments pronounced by the trial Court. This conclusion is 
certainly reinforced by the language of some of these sections. Thus s. 366 
which is the very first section in this chapter refers to ‘‘The Judgment in every 
trial in any Criminal Court of original jurisdiction’? „Section 367 provides 
what must be contained in ‘‘every such judgment’’, that is to say Judgment in 
an original trial. Section 369 runs as follows: 

“389. Court not to alter Judgment—Save as otherwise provided by this Code or by 
any other law for the time being in force or, in the case of a High Court by the Letters 
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Patent or other instrument constituting such High Court, no Court, when it has signed 
its judgment, shall alter or review the same, except to correct a clerical error.” 


The opening words ‘‘save as otherwise provided by this Code. ..constituting 
such High Court” were added by s. 119 of the Amending Act XVIII of 1923 
and were further adapted by Adaptation of Laws Order, 1950. There can be 
no question that the finality embodied in this section is only in relation to the 
Court which pronounces the judgment, for it forbids the Court, after wm has 
signed its judgment, to alter or review the same. Im other words, after pro- 
nouncing the judgment the Court that pronounces it becomes functus afficto, 
There is indication in the Code itself that the purpose of s. 369 is not to pres- 
cribe a general rule of finality of all judgments of all criminal Courts but 18 
only to prescribe finality for the judgment of the trial Court so far as the trial 
Court is concerfed. That this section does not, by itself, apply to the judg- 
ment of an appellate Court is quite obvious, because if it did, there would have 
been no necessity for enacting s. 424 specifically making the rules contained 
in Chapter*X XVI, which includes s. 869, applicable to the judgment of any 
appellate Court other than the High Court, nor for again prescribing by s. 430 a 
rule of finality for judgments and orders passed by an appellate Court. It, 
therefore, follows that whilé, subject to the other provigions of the Code or any 
other law and of the Letters Patent, the finality of s. 869 attaches to the judg- 
ments pronounced by all trial Courts including the High Court in the exercise 
of its original criminal jurisdiction it certainly has no bearing on the question 
of finality of appellate judgments which is specifically provided by s. 430 of the 
Code. Again, the rule of finality embodied in s. 869 cannot, in terms, apply to 
the orders made by the High Court in exercise of its revisional jurisdiction, for 
s. 442 of the Code which requires the result of the revision proceedings to be 
certified to the Court by which the finding, sentence or order revised was record- 
ed or passed refers to it as its ‘‘decision or order’’ and not ‘judgment’. It is 
significant that s. 425 which requires the result of appeal to be certifled to the 
lower Court refers to it as its ‘‘judgment or order’’. All these considerations 
herein alluded to quite clearly establish that s. 369 cannot in any manner con- 
trol s. 439(6). In any case, s. 869 is ‘‘subject to the other provisions of the 
Code’? and I see no reason why s. 439(6) should not be regarded as one of such 
other provisions. It cannot be overlcoked that the words ‘‘subject to the other 
provisions of the Code, ete.’’ were introduced into s. 369 at the same time as 
sub-s. (6) was added to s. 439. As I read the new sub-section, it is a substantive 
statutory right conferred on the subject and full effect should be given to it 
unless there is any insuperable difficulty in the way of doing so. If s. 369 
were susceptible of as wide a meaning as is read into it, namely, that it applies 
to all judgments of all Courts, original, appellate or revisional, I would, in that 
ease, hold that that meaning must be taken as cut down, by the reason of the 
words ‘“‘subject to the other provisions of the Code, etc.’’ by the mandatory provi- 
sions of s. 439(6). In other words s. 439(6) must be read as controlling s. 369 
rather than the other way about. Finally s. 369 being subject to the other 
provisions of the Code must be read as subject to s. 430 and as the finality en- 
shrined in the latter section does not attach to decisions or orders made in reyi- 
sion by reason of Chapter XXXII being expressly excepted from its operation, 
the rule of finality embodied in s. 369, even if it be as wide as it is contended to 
be, cannot affect cases provided for in Chapter XXXII. 


I now pass on to s. 430 which is also reljed on as furnishing @ principle of 
finality which is supposed to control’the operation of s. 439(6). Section 430, 
in terms, applies to ‘‘judgments and orders’’ passed by an appellate Court. It 
has no application to ‘‘decisio%s or orders’’ made by the High Court in revision. 
Tt has been contended that the exception made in s. 430 in respect of cases provid- 
ed for in Chapter XXXII only exempts the Judgments or orders of an appellate 
Court other than a High Court from the rule of finality embodied in s. 430 
because they are made revisable by the High Court under s. 439(1). Section 


439(1) does not contemplate or permit judgments or orders made by the High 
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Court in exercise of its original or appellate criminal jurisdiction to be revised 
by the High Court. As, therefore, the appellate judgments or orders of the 
High Court cannot, under s. 439 (1 ), be made the subject-matter of any revi- 
sion application, such appellate judgments or orders did not fall within the 
exception made in s. 430 and were accordingly left subject to the rule of finality 
embodied therein. Two answers occur to me. If the effect of the new sub-s. (6), 
as I have already explained, is to confer a new right on an accused person not- 
withstanding anything contained in s. 4389(1), that is to say, if sub-s. (6) is 
read, as I think it should be, as a statutory provision expressly making the 
judgment or decision or order of the High Court passed in exercise of its ap- 
pellate or revisional jurisdiction subject, for the purpose of the protection of 
an accused person whose appeal or revision had been previously dismissed, to 
re-examination by the High Court only as and when he is stebsequently faced 
with an application for enhancement of sentence, then such judgment, decision 
or order of the High Court does, as a result of s. 489(6), become the subject- 
matter of a case provided for in Chapter XXXII of the Code. In ®ther words, 
the scope of Chapter XXXII having been enlarged by the addition of sub-s. (6) 

to s. 489, the scope of the exception to s. 430 must also stand enlarged so as to 
include within the exception whatever, after the amendment of s. 439, may 
come within Chapter XXXII and, therefore, cases now coming within that. 
chapter must stand free from the rule of finality embodied in s. 430. The other 
answer is to be found in two of the decisions of the Allahabad High Court, 
namely, Emperor v. Abdul Qayum (supra) and Ram Chand v. Hira Lal’ where 
it has been held that s. 430 by its own terms saves the revisional power of the 
High Court to enhance the sentence. In each of these cases the jail appeal filed 
by the accused had been dismissed by the High Court summarily. If the rule 
of finality of appellate Judgments does not attach to the summary dismissal of 
the jail appeal by the High Court so as to prevent the State from invoking its 
revisional power to enhance the sentence, surely the accused’s right to show 
cause-against his conviction under s. 439 (6), which is consequential and arises 
only upon a rule for enhancement being issued under s. 489(2) and is, there- 
fore, a part of the revisional proceedings for enhancement of sentence, must, 

on a parity of reasoning be also free from the same principle of finality. It, 
therefore, follows that s. 439(6) is not, in terms, controlled by s. 369 or s. 430. 
Whether the sub-section is controlled by the general principle of finality of 
judgments, and if so to what extent, are different questions which will be dis- 
cussed later. 

The second ground on which some of the decisions rest, namely, the inherent 
incapacity of one Judge of the High Court to reconsider the decision of another 
Judge of the High Court may easily be disposed of. The theory of inherent 
incapacity must give way to the statutory capacity conferred by s. 439(6). If 
on a true construction a statute states, expressly or by necessary intendment, 
that one Judge or one Bench shall have jurisdiction and power to decide some- 
thing, the theory of inherent incapacity of such Judge or Bench cannot be 
invoked to prevent the exercise of such jurisdiction and power merely on the 
ground that the decision which may be arrived at in exercise of this-new juris- 
diction or power may run counter to the previous decision arrived at by another 
Judge or Bench in exercise of another jurisdiction or power. I see no reason 
why s. 489(6) may not be read as a provision which, by necessary implication, 
enables the High Court to re-examine its own previous order on the happening 
of certain contingencies, namely, upon the accused person, whose appeal or 
revision has been dismissed, being faced with the risk of having his sentence 
enhanced and a notice being issued to him for eghancement. 

To reinforce the argument that s. 439(6) is controlled by ss. 369 and 430 
reference has been made to s. 423(2) and it has been contended, on the autho- 
rity of various decisions, that the right given by s. 489(6) is not absolute but 
ws controlled by the provisions of s. 423(2) which lay down some limitations in 
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the matter of appeal from convictions in a jury trial. Even on that topic some 
learned Judges have taken divergent views. It is not necessary, on this occa- 
sion, to express any opinion on that question and I reserve my right to examine 
the position as and when an occasion may arise in future. Even if s. 439(6) 
is controlled by s. 432(2), that circumstance certainly does not indicate 
when and under what circumstances the right under s. 489(6) may be availed 
of, In any case, that consideration has no bearing on the argument of finality 
of judgments sought to be founded on ss. 369 and 430. ° 

It will be convenient at this stage to refer to the decision of a full bench 
of the Lahore High Court in The Crown v. Atta Mohammad’ and to deal with 
the argument founded on and developed from some of the reasonings adopted 
by the learned Judges constituting that full bench. In that case the revision 
application of #he accused had been dismissed in limine by the High Court. 
Subsequently the Crown applied for enhancement of sentence. Notice having 
been issued under sub-s. (2) of s. 489 the accused person claimed the right, under 
sub-s. (6) © to show cause against his conviction in spite of the fact that hiş 
revision application had been dismissed. The Advocate for the Crown relied 
on the cases referred to above and contended that the order of dismissal of the 
revision application by the High Court was final as regards the correctness of 
the conviction, that that order could not again be revised by the High Court, 
that the accused was no longer entitled to challenge his conviction and that it 
made no difference that his revision petition had been dismissed +n limine. The 
full bench overruled the earlier decision of the Court in Crown v. Dhanna Lal 
(supra) and held that the accused was, in the circumstances of the case, entitled 
to show cause against his conviction, notwithstanding the fact that his appli- 
cation for revision had been dismissed in limine. The reasoning adopted by 
Blacker J. was shortly as follows: That an order dismissing a revision petition 
in limine is an order made under s. 435 and not under s. 439; that such an order 
is not a judgment and, therefore, the principle of finality embodied in s. 369 
does not apply to such an order, because such a dismissal only meant that the 
Judge saw no adequate grounds disclosed in the. petition or on the face of the 
judgment for proceeding any further; that, in the picturesque language of the 
learned Judge, in such a dismissal ‘‘there is no finding or decision unless it can 
be called a decision to decide to come to no decision’’; that the Jurisdiction exer- 
cised by the Court under s. 439(6) was appellate jurisdiction and that an order 
of acquittal thereunder did not amount to a review of an order of dismissal 
under s. 435; and finally that if the order under s. 435 was a Judgment or if an 
order of acquittal under s. 439(6) was a review of such judgment, such review 
was not barred by s. 369, because of the saving provisions with which the section 
begins. Mahajan J., as he then was, put in the forefront of his judgment the 
view that s. 439(6) which was introduced by amendment in 1923 gave a new 
and unlimited right to the subject; that the Judge hearing the application for 


enhancement was bound to go into the facts to satisfy himself as to the correct- . 


ness of the conviction; that the exercise of revisional jurisdiction was a mere 
matter of favour and a dismissal in limine of such application amounted only 
to a refusal to look into the record and was in no sense a judgment. Ram Lall 
J. did not deliver any separate judgment but concurred generally with the 
other learned Judges. 

It will be noticed that this decision of the Lahore High Court rests mainly 
on two grounds, namely, (1) that in a dismissal of a revision application in 
limine there is no finding or decision at all and that it is nothing more than a 
refusal to send for the tecords or to look into the matter and is, therefore, not a 
judgment, and (2) that, in any case, s. 489(8) gives a new statutory right to 
the accused person to challenge the legality or propriety of his conviction, 
although his previous application for revision of the order of the lower Court 
had been dismissed in limine and that such a review of that dismissal order is 
not barred by s. 369 because of the saving provision at the beginning of, that 
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section. The full bench expressly declined to express any opinion as to the 
effect of dismissal of an appeal on the right given by sub-s. (6). The principle 
of the first ground of the Lahore full bench decision has, however, been extend- 
ed by the Rajasthan High Court in The State v. Bhavani Shankar (supra) to a 
case where the respondent’s jail appeal had been summarily dismissed. Accord- 
ing to Wanchoo C.J. the accused, whose jail appeal had been dismissed sum- 
marily, was in the same position as the accused, whose revision petition had been 
dismitsed in imine, for he too could not be said to have had an opportunity of 
showing cause against his conviction. The learned Chief Justice, however, did 
not desire to go further and expressed the view that if an appeal were dismissed 
summarily but after hearing the party or his pleader, the accused could not 
claim to have a second opportunity to challenge his conviction under s. 439(6), 
because in that case he had been heard and, therefore, had had. an opportunity 
to show cause against his conviction when his appeal had been summarily 
dismissed. 

It will be recalled that in Emperor v. Jorabhai (supra) and the ‘other cases 
which followed it it was said that for the purposes of determining the applica- 
bility of s. 439(6) it made no difference in principle whether the proceeding 
filed by the accused which had been dismissed was an appeal or a revision or 
whether the dismissal was summary or after a full hearing and that im none 
of such cases could the accused person claim a second opportunity to question 
the legality or propriety of his conviction when he was subsequently called upon 
to show eause why the sentence passed on bim should not be enhanced. In the 
Lahore full bench case and the Rajasthan case referred to above a distinction 
has, however, been made between a summary dismissal and a dismissal after 
a full hearing of the appeal or revision filed by the accused. In my Judgment 
there is a substantial distinction between these two kinds of dismissals as 
regards their effect on the rights of accused persons as I shall presently indicate. 

I am, however, unable to accept the argument adopted by the Lahore full 
bench that a summary dismissal of a revision application filed by the accused 
must be regarded as an order made under s. 435 and not one under s. 439, that 
such a summary dismissal is nothing more than a refusal on the part of the 
High Court to go further or to look into the application and that in such a 
dismissal there is no finding or decision at all. Far less am I able to accede to 
the proposition that a summary dismissal of a jail appeal also stands on the 
same footing. Sections 421, 435 and 439 undoubtedly vest a very wide discre- 
tion in the Court. Discretion, as Lord Halsbury L. C. said, in Sharp v. Wake- 
jield,! means sound discretion guided by law. It must be governed by rules 
of reason and justice and not according to private opinion; according to law 
and not by humour or caprice. It must not be arbitrary, vague and fanciful, 
but must be legal and regular. Thisedisecretion is given to the High Court for 
the purpose of dealing with and disposing of the proceeding brought before it 
and not for not deciding it. The primary and paramount duty of the Court is 
to decide the appeal or revision and it is to exercise its discretion in so deciding 
it. In deciding the appeal or revision the High Court may choose which of its 
powers it will exercise if the circumstances of the case call for such exercise. In 
a clear case, apparent on the grounds of appeal or revision or on the face of the 
judgment appealed from or sought to be revised it may come to the conclusion 
that the case has no merit and does not call for the exercise of any of its powers, 
in which case it may dismiss it summarily. If, however, it has any doubt, it 
may call for the record or may admit it and issue notice to the respondent and 
decide it after a full hearing in the presence of all parti#s. But decide it must 

eat one stage or the other. The discretion conferred on the High Court does not 
authorise it to say that it will not look at the appeal or the revision. The 
Court’s bounden duty is to look into the appeal or revision and decide it, al- 
though in the process of arriving at its decision it has very wide discretion. 
Ween the Court summarily dismisses an appeal whether without hearing the 
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accused. or his pleader as in the case of a jail appeal or after hearing the accused 
or his pleader but before issuing any notice to the respondent as in an appeal 
presented by the accused or his pleader, the Court does decide the appeal. It is 
indeed a very serious thing to say that ss. 421, 485 or 489 give the Court a dis- 
cretion not to decide the appeal or revision brought before it, and I, for one, 
am not prepared to countenance and much less encourage such an idea. In my 
Judgment a summary dismissal of an appeal or revision does involve an adjudi- 
cation by the High Court just as a dismissal after a full hearing does. Thé only 
difference, as we shall presently see, is as to the respective nature, scope and 
offect of the two adjudications. 

It has been said that when an appeal or revision is dismissed after a full 
hearing by the High Court the judgment of the lower Court merges in the High 
Court judgment and the High Court judgment replaces the judgment of the 
lower Court and becomes the only operative judgment, but that when the appeal 
or revision is summarily dismissed by the High Court there is, in such a dis- 
missal, no finding or decision which can replace the judgment of the lower Court. 
It is, therefore, said that there can be no showing cause against his conviction 
under sub-s. (6) in the first case, for it will involve a revision of the High 
Court’s decision, but the position will be otherwise in the second case where the 
dismissal was summary. This argument appears to me to be untenable and 
fallacious. Section 425 of the Code requires that whenever a case is decided on 
appeal by the High Court under Chapter XXXI it must certify its judgment or 
order to the Court by which the finding, sentence or order appealed against was 
recorded or passed and that that Court shall thereupon make such orders as are 
conformable to the judgment or order of the High Court and that, if necessary, 
the record shall be amended in accordance therewith. Likewise, s. 442 requires 
that when a case is revised under Chapter XXXII by the High Court, it shall, 
in the manner provided by s. 425, certify its decision or order to the Court by 
which the finding, sentence or order revised was recorded or passed and that 
that Court shall thereupon make such orders as are conformable to the decision 
so certified and that, if necessary, the record shall be amended in accordance 
therewith. This certificate is sent in every case, whether the appeal or revision 
is disposed. of summarily or after a full hearing. Where an appeal or revision 
is disposed of after a full hearing on notice to the respondent and allowed 
wholly or in part, it becomes ex facie obvious that the judgment appealed 
against or sought to be revised has been altered by the judgment or decision of 
the High Court on,appeal or revision and a note is made in the record of this 
alteration. But when an appeal or revision is dismissed after full hearing and 
the sentence is maintained, there is outwardly no change in the record when the 
certificate is sent by the High Court, but nevertheless there is an adjudication 
by the High Court. In the first case it is judgment of acquittal or reduction of 
sentence and in the second case it is a Judgment of conviction. Likewise, when 
an appeal or revision is summarily dismissed, such dismissal maintains the 
judgment or order of the lower Court and a note is made of such dismissal in the 
record and in the eye of the law it is the Judgment of the High Court that pre- 
vails. To the uninstructed mind the change may be more easily noticeable in 
the first case than in the other two cases, but on principle there is no difference. 
I can see no reason for holding that there is a merger or replacement of judg- 
ment only in the first two cases and not in the last one. In my opinion, it makes 
no difference whether the dismissal is summary or otherwise, and there is a 
judgment of the High Court in all the three cases, 

It is at once urged that if the summary dismissal of an appeal or revision 
is also a judgment, then the rule of finality prescribed by ss. 369 and 430 will 
at once apply to it and a cunning accused may by putting up an obviously 
untenable appeal or revision and procuring an order of summary dismissal of 
it, prevent the State or any other interested party from making an application 
for enhancement of the sentence. The apprehension, to my mind, is unfounded 
for reasons more than one. When an appeal or revision is filed by an accus@d 
person, he sets out his grounds in detail, challenging both his conviction and sen- 
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tence. From the very nature of things he does not raise any question of en- 
hancement of the sentence. At that stage no notice or rule having been issued 
the respondent is not before the Court to raise the issue of enhancement. So 
the summary dismissal only confirms the conviction and decides that the Court 
gees no ground for reducing the sentence. It is in no sense a decision that the 
sentence should not be enhanced for that issue was not before the Court at all 
and so it has been said, I think rightly, in several cases, [e.g. In re Sd. Antf 
Sakiv (supra), Emperor v. Jorabhai (supra) and Emperor v. Inderchand 
(supra)]. The fact the High Court simply dismisses the appeal or revision 
summarily without issuing notice on the accused under s. 439(2) for showing 
cause against enhancement is a clear indication that the High Court has not 
considered the question of enhancement. It is true that the rule of finality 
prescribed by s. 430 applies to the appellate judgment of the High Court, sub- 
ject to the exception regarding cases falling within Chapter XXXII. It is also 
true that although the revisional power is not expressly or in terms controlled 
either by s. 369 or s. 430, the general principle of finality of judgments attaches 
to the decision or order of the High Court passed in exereise of its revisional 
powers. But this finality, statutory or general, extends only to what is actually 
decided by the High Court and no further. When an appeal or revision by the 
accused is allowed after a full hearing on notice to the respondent, the convic- 
tion and sentence must be regarded as having been put in issue and finally de- 
cided. When the accused person in the presence of the State claims an acquittal 
or reduction of his sentence, the State ought then and there to apply for en- 
hancement of sentence and its failure to do so cannot but be regarded as aban- 
donment of the claim. The acceptance by the High Court of the appeal or revi- 
sion on notice to the respondent and after a full hearing is, therefore, nothing 
less than a judgment of acquittal or a judgment for reduction of sentence. On 
the other hand, the dismissal by the High Court of an appeal or revision after 
such a full hearing amounts to a Judgment of conviction. In both cases the 
judgment is final as regards both the accused and the respondent as regards the 
conviction as well as the sentence in all its aspects, namely, reduction or en- 
hancement. In that situation no further question of revision can arise at the 
instance of either party. There can be no further application by the accused 
challenging his conviction or sentence. Nor can there be any further application 
by the State for enhancement of the sentence, for that question could have been 
and should have been raised when the accused person in the presence of the 
respondent prayed for acquittal or reduction of sentence, and not having then 
been raised, it cannot be raised subsequently, and consequently no question can 
arise for the exercise of right by the accused under s. 439(6). This result is 
brought about not by any technical doctrine of constructive res judicata which 
has no application to criminal cases but on the general principle of finality of 
judgments. The summary dismissal of an appeal or revision by the accused, 
with or without hearing him or his pleader but without issuing notice to the 
respondent is, so far as the deeused is concerned, a judgment of conviction and 
confirmation of his sentence and he can no longer initiate revision petition 
against his conviction or sentence. The judgment or decision is a final Judgment 
qua the accused person, for otherwise he could go on making successive appeals 
or revision applications which obviously he cannot be permitted to do. But the 
State or other interested person who has not been served with any notice of the 
appeal or revision cannot be precluded, by the summary dismissal of the ac- 
cused’s appeal or revision, from asking for enhancement, for in that situation 
the State or the complainant not being present the questéon of enhancement was 
e not in issue before the Court and the summary dismissal cannot be regarded as 
an adjudication on the question of enhancement. That question not having been 
put in issue and not having been decided by the High Court, the finality attach- 
ing to the summary dismissal as against the accused does not affect the position. 
This, I apprehend, is the true distinction between a summary dismissal of an 
ayfpeal or revision and a dismissal of it after a full hearing. The cases -of 
Emperor v. Jorabhai (supra) and the other cases following it overlooked this 
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vital distinction as also its effect on the new statutory right conferred on the 
accused person by s. 439(6) and they cannot be accepted as correct decisions. 
In those cases where the appeal or revision filed by the accused had been dis- 
missed after a full hearing in the presence of the State and where there was no 
application by the State or other interested party for enhancement of sentence 
during the pendency of that appeal or revision it should have been held that 
the dismissal must be regarded as a judgment which was final as ainst, both 
parties on both points, conviction and sentence and there could be no further 
application for the enhancement of sentence and consequently no question of 
the accused having a further opportunity of showing cause against his convic- 
tion could arise. In the cases where the appeal or revision filed by the accused 
had been summarily dismissed without notice to the respondent, it should have 
been held that although such dismissal was final as against the accused it did 
not preclude the State or the complainant, who was not a party to the dismissal, 
from applying for enhancement of sentence, and that as soon as an application 
for enhancement was made subsequently and a notice was issued to the accused, 
the latter, faced with the risk of having his sentence enhanced, at once became 
entitled, under s. 439(6), in showing cause against the enhancement of sentence, 
also to show cause against his conviction. The Lahore full bench case has 
decided, inter alia that while the dismissal of the accused’s revision application 
in limine does not prevent the State from subsequently applying for enhance- 
ment of the sentence, s. 439(6) gives the accused® fresh right to challenge his 
conviction when a notice for enhancement is issued to him. That part of the 
decision may well be sustained on this ground as explained above but, with 
great respect, I do not agree with their view that the accused in that case had 
the second right because the summary dismissal of his revision was not a judg- 
ment at all or was not final even as regards him. The Rajasthan High Court’s 
decision in so far as it extended the principle to the dismissal of a jail appeal 
without hearing the accused or his pleader under s. 421 may also be supported 
on the ground I have mentioned. A Bench of the Lahore High Court in The 
Crown v. Ghulam Muhammad! has held that where the accused’s revision ap- 
plication had been dismissed on notice to the respondent and after a full hear- 
ing and the State subsequently applied for enhancement of sentence, the accus- 
ed person could again show cause against his conviction. With great respect 
I think that the better reasoning would have been to say that such a dismissal of 
the revision after a full hearing was a judgment final against both parties on 
both points of conviction and sentence, and that as the State did not, during 
the pendency of that revision, apply for revision, it had, after that dismissal 
which became a final judgment, no right subsequently to apply for enhancement 
of sentence, and consequently no notice under s. 439(2) could issue and no ques- 
tion could arise for the accused person asserting his right under s. 439(6). 
For reasons discussed above I have to hold that the summary dismissal of 
the appeal filed by the appellant in the High Court was a judgment of convic- 
tion by the High Court and was final so far as the appellant was concerned and 
he could not initiate any further revision application either against his convic- 
tion or for reduction of sentence after that dismissal, but that it was not final so 
far as the State was concerned and the State was entitled to apply in revision 
for enhancement of sentence. For reasons already stated I must further hold 
that as soon as the State applied for enhancement and a notice was issued on 
the appellant, he became entitled under s. 439(6) to again challenge his convic- 
tion. As I have said this sub-section gives a new and valuable weapon of defence 
to an accused person who is placed in fresh jeopardy by reason of an enhance- 
ment application having been filed against him and a notice.to show cause 
having been issued to him. I find nothing in ss. 369 and 430 to cut down that 
right. The previous dismissal of his appeal had no bearing on the new situa- 
tion created by the enhancement application which the Legislature, in enacting 
s. 489(6), may well and properly have thought to be sufficiently serious go 
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deserve and require a thorough reexamination by the High Court of the con- 
viction itself in this new context. There is nothing in principle that I can see 
which should prevent that sub-section from giving a fresh right to the accused 
whose appeal or revision has been summarily dismissed to defend himself by 
challenging his conviction when a notice for enhancement is issued to him. 

J my judgment for the reasons stated above, this appeal should be allowed 
and the matter should go back to the High Court so that the State’s application 
for efihancement may be dealt with according to law after giving the appellant 
an opportunity to show cause against his conviction. 


BHAGWATI J. (JAFER IMAM dJ., agreeing) This appeal on certificate under 
art. 134(1) (c) of the Constitution raises an important question as to the right 
of a convicted person to show cause against his conviction while showing cause 
why his sentence should not be enhanced under s. 489(6) of the Criminal Pro- 
eedure Code. 

The appellant was charged before the Presidency Magistrate, 18th Court, 
Bombay, with having committed an offence punishable under s. 66(b) of 
the Bombay Act XXV of 1949 inasmuch as he was found in possession of one 
bottle of Mac Naughtons Canadian Whisky (Foreign) containing 8 drams valued 
at Rs. 20. He was convicted by the learned Presidency Magistrate and was 
sentenced to imprisonment till the rising of the Court and a fine of Rs. 250, in 
default rigorous imprisonment for one month. He presented his petition of ap- 
peal to the High Court of J&dicature at Bombay through his advocate. This 
petition of appeal was, however, summarily dismissed by the High Court after 
hearing the advocate on January, 1953. On May 18, 1958, a criminal revision 
application for enhancement of sentence was filed by the State and a rule was 
granted by the Vacation Judge on June 12, 1953. This rule came for hearing 
and final disposal before a division bench of the High Court on August 26, 
1953. After hearing the Government Pleader in support of the rule the Court 
was not satisfied that there was a case for enhancement of sentence. The learn- 
ed counsel for the appellant then wanted to argue for an acquittal relying upon 
the provisions of s. 489(6) of the Criminal Procedure Code. Relying however 
upon the decisions of the Bombay High Court in Emperor v. Jorabhai! and 
Emperor v. Koya Partab® as also Emperor v. Inderchand,? the Court did not 
allow the learned counsel to argue that the order of conviction itself could not 
be sustained. The application for enhancement of sentence was thereupon dis- 
missed and the rule was discharged. The appellant applied for leave to appeal 
to this Court on October 15, 1953. The division bench of the High Court, hear- 
ing the application, stated the point which arose for determination as under :— 

“Whether a summary dismissal of an appeal preferred by an accused person pre- 

cludes him from taking advantage of the provisions of s. 439(6) of the Criminal Procedure 
Code, when he is subsequently called upon to show cause why the sentence imposed upon 
him should not be enhanced.” 
It pointed out that the consistent view taken by the Bombay High Court in this 
matter had been accepted by the Allahabad and the Patna High Courts in Em- 
peror v. Naubat* and Ramlakhan Chaudhury v. The King-Emperor®, but the 
view taken by the Lahore High Court in The Crown v. Atta Mohammad,§ 
though not directly in point prima facie lent support to the contention urged by 
the learned counsel for the appellant. A certificate was therefore granted to 
the appellant that it was a fit case for appeal to this Court. 

It will be convenient at this stage to briefly indicate the relevant sections 
of the Criminal Procedure Code which will fall to be cgnsidered. Section 417 
provides for an appeal on behalf of the State Government to the High Coùrt 
* from an original or appellate order of acauittal passed by any Court other than 
a High Court. Sections 419, 420, 421, 422 and 423 prescribe the procedure in 
eases of appeals. Section 419 deals with petitions of appeal presented by the 
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appellang or his pleader and s. 420 with petitions of appeal presented when 
the appellant is in jail. Section 421 provides for summary dismissal of these 
appeals if the Appellate Court considers that there is no sufficient ground for 
interfering, save that no appeal presented by the appellant or his pleader is to 
be dismissed unless the appellant or his pleader has had a reasonable oppor- 
tunity of being heard in support of the same, and the Court might also before 
dismissing an appeal summarily call for the record of the case though not boufid 
to do so. If the Appellate Court does not dismiss the appeal summarily, notice 
of appeal is to be given to the appellant or his pleader or to such officer as the 
State Government may appoint in this behalf, under s. 422 and the powers 
of the Appellate Court in dismissing the appeal are laid down in s. 423, the 
only relevant provision for the present purpose being that in an appeal from a 
conviction the Appellate Court might with or without the reduction in sentence 
and with or without altering the finding alter the nature of the sentence but 
...not so as to enhance the same. Section 480 incorporates the rule as to 
the finality of judgments and orders passed by an Appellate Court upon appeal 
except in cases provided for in s. 417 which relates to appeals on behalf of 
the Government in cases of acquittal and Chapter XXXII which relates to 
reference and revision. Section 485 deals with the exercise of the revisional 
powers inter alia by the High Court to call for the records of the inferior crimi- 
nal Courts for the purpose of satisfying itself as to the correctness, legality or 
propriety of any finding, sentence or order recorded or passed and as to the 
regularity of any proceedings of such inferior Courts. Section 488 provides for 
a reference by the lower appellate Court to the High Court recommending that 
a sentence which has been imposed on a convicted person be reversed or altered. 
Section 439 with which we are immediately concerned is couched in the follow- 
ing terms :— 

(1) In the case of any proceeding the record of which has been called for by itself 
or which has been reported for orders, or which otherwise comes to its knowledge, the 
High Court may, in its discretion, exercise any of the powers conferred on a Court of 
Appeal by sections 423, 426, 427 and 428 or on a Court by section 338, and may enhance 
the sentence, and when the Judges composing the Court of Revision are equally divided 
in opinion, the case shall be disposed of in manner provided by section 429. 

(2) No order under this section shall be made to the prejudice of the accused unless 
he has had an opportunity of being heard either personally or by pleader in his own 
defence... 

(5) Where under the Code an appeal lies and no appeal is brought, no proceedings 
by way of revision shall be entertained at the instance of the party who could have 
appealed. 

(6) Notwithstanding anything contained in this section, any convicted person to 

whom an opportunity has been given under sub-section (2) of showing cause why his 
sentence should not be enhanced shall, in showing cause, be entitled also to show cause 
against his conviction. ; 
Section 440 lays down that no party has any right to be heard either personally 
or by pleader before any Court when exercising its powers of revision provided 
however that the Court may if it thinks fit, when exercising such powers hear 
any party either personally or by pleader and nothing in that section shall be 
deemed to affect s. 439(2) above. 

A person convicted of an offence may file in the High Court a petition of 
appeal or an application for revision challenging his conviction and the sentence 
passed upon him. The petition of appeal may be presented by him from Jail or 
may be presented by hifn to the High Court in person or through his pleader. 
An application for revision also may be similarly presented by him to the High 
Court. A petition of appeal presented by him from jail or presented by him 
in person or through his pleader as aforesaid may be summarily dismissed by 
the High Court after perusing the same if it considers that there is no suffictent 
ground for interfering, the latter after giving him or his pleader a reasonable 
opportunity of being heard in support of the same and in appropriate cases after 
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calling for the record of the case. A notice of appeal may issue omy if the 
High Court does not dismiss the appeal summarily and in that event only there 
would be a full hearing of the appeal in the presence of both the parties. In the 
case of an application’ for revision also the same may be dismissed summarily 
and without even hearing the party personally or by pleader. If, however, the 
Court deems fit to issue notice to the opposite party, there would be a full hear- 
ing in the presence of both the parties. These proceedings would normally be 
concerned with the question whether the conviction can be sustained and the 
sentence passed upon the convicted person be set aside or reduced. There 
would be no question here of the enhancement of the sentence. The question of 
enhancement of the sentence would only arise when the High Court in exercise 
of its revisional jurisdiction under s. 489(1) thought it necessary to issue a 
notice for enhancement of sentence to the convicted person. Even though the 
Court exercising its powers of revision would not be bound to hear any party 
personally or by pleader, no order under s. 439(1) enhancing the sentence could 
be made to the prejudice of the accused unless he has had an opportunity of 
being heard either personally or by pleader im his own defence. In that event 
simultaneously with the opportunity given to him under sub-s. (4) of showing 
cause why his sentence should not be enhanced he would be entitled in showing 
cause also to show cause against his conviction by virtue of the provision of 
s. 439(6). 

The exercise of this right of also showing cause against his conviction may 
arise in 4 different types of cases :— 

(1) Where his petition of appeal has been summarily dismissed either with- 
out hearing him or after hearing him or his pleader as the case may be; 

(2) When his appeal has been dismissed after a full hearing following upon 
the notice of appeal being issued to the opposite party ; 

(3) When his application for revision has been summarily dismissed either 
without hearing him or after hearing him or his pleader as the case may be; 
and 
(4) Where his application for revision has been dismissed after a full 
hearing following upon a notice issued to the opposite party. 

When the High Court issues a notice for enhancement of sentence, it is exer- 
cising its revisional jurisdiction and the question that arises for consideration 
is whether in one or more of the cases above referred to the High Court has 
jurisdiction to issue the notice of enhancement of sentence and the convicted 
person is entitled while showing cause why his sentence should not be enhanced 
also to show cause against his conviction. 

The view taken by the Bombay High Court in the cases noted above has 
been that in all the four cases mentioned above the accused has had an oppor- 
tunity of showing cause against his conviction and that he is not entitled to a 
further or second opportunity of doing so while showing cause why his sentence 
should not be enhanced. It has not made any distinction between the exercise 
of appellate or revisional jurisdiction by the High Court nor between appeals or 
revision applications dismissed summarily or in limine and appeals or revision 
applications dismissed after a full hearing in the presence of both the parties. 
Tt has also extended the same principle to a reference made under s. 438 and 
an order passed by the High Court thereupon—‘‘No order on reference’’, with- 
out even issuing notice to the applicant at whose instance the Sessions Judge 
made the reference. (Vide Emperor v. Nandlal Chunilal!). The Allahabad 
and the Patna High Courts have followed this view of the Bombay High Court 
in the decisions above referred to and the Lahore High*Court in The Crown v. 
Dhana Lal2 also followed the same. But this decision of the Labore High 
Court was overruled by a Special Bench of that Court in The Crown v. Atta 
Mohammad’. The Special Bench held that the exercise of revisional jurisdic- 
tion by the High Court is entirely discretionary, that an application for revision 
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ig entertained as a matter of favour, that no party is entitled to be heard either 
himself or by pleader when the Court is exercising its revisional jurisdiction and 
that, therefore, a dismissal of an application for revision in limine tantamounts 
to a refusal by the Court to exercise its revisional jurisdiction and the convicted 
person under those circumstances is at all events entitled while showing cause 
why his sentence should not be enhanced also to show cause against his convit- 
tion. It went to the length of holding that s. 489(6) confers upon the convicted 
person an unfettered and unlimited right of showing cause against his con- 
viction, which right cannot be taken away unless there is a judgment in rem 
which only would operate as a bar to the decision of the same matter when it 
arises in the exercise of what is in effect the exercise of the ordinary appellate 
jurisdiction. The Rajasthan High Court in State v. Bhavani Shankar’ has 
drawn a distinction between cases where the accused has not been heard at 
all and given no opportunity to show cause against his conviction his jail appeal 
having been dismissed under s. 421 or his revision application having been dis- 
missed without hearing him and cases where he has already been heard and 
given an opportunity to show cause against his conviction whether it be in 
appeal or in revision and whether his dismissal is summary or on the merits 
and held that in the former cases he is entitled to ask the Court to hear him and 
thus allow him to show cause against his conviction under s. 489(6) if a notice 
of enhancement is issued to him. 

The principle as to the finality of criminal judgments has also been invoked 
while considering this question. This principle has been recognised by this 
Court in Janardan Reddy v. The State of Hyderabad? where Fazl Ali J. observ- 
ed (p. 867) :— 

“ ,.It ig true that there is no such thing as the principle of constructive res judicata 
in a criminal case, but there is such a principle as finality of judgments, which applies 
to criminal as well as civil cases and is implicit in every system, wherein provisions are 
to be found for correcting errors in appeal or in revision. Section 430, Criminal Proce- 
dure Code...has given express recognition to this principle of finality by providing 
that ‘Judgment and orders passed by an Appellate Court upon appeal shall be final, ex- 
cept in cases provided for in s. 417 and Chapter XXXI.” 

Section 417 relates to appeals on behalf of Government in cases of acquittal by 
any Court other than a High Court and Chapter XXXII relates to reference 
and revision which also are powers exercised by the High Court over the judg- 
ments or orders of inferior Courts, thus excluding from the purview of this 
exception all Judgments and orders passed by the High Court as an Appellate 
Court. Section 4380 does not in terms give finality to the judgments of the 
High Court passed in exercise of its revisional jurisdiction, but the same prin- 
ciple would apply whether the High Court is exercising its appellate jurisdic- 
tion or its revisional jurisdiction, because in either case the High Court which 
is the highest Court of Appeal in the State would have pronounced its judgment, 
which judgment would replace the judgment of the lower Court and would be 
final. Even while exercising its revisional powers under s. 439 the High Court 
exercises any of the powers conferred on a Court of Appeal by ss. 423, 426, 427 
and 428 and it is in effect an exercise of the appellate jurisdiction though exer- 
cised in the manner indicated therein. This principle of finality of criminal 
judgments therefore would equally apply when the High Court is exercising 
its revisional jurisdiction. Once such a judgment has been pronounced hy the 
High Court either in the exercise of its appellate or its revisional jurisdiction 
no review or revision caħ be entertained against that Judgment and there is 
no provision in the Criminal Procedure Code which would enable even the 
High Court to review the same or to exercise revisional jurisdiction over the 
same. The judgment of the High Court would replace that of the lower Court 
which would no longer be subsisting but would be replaced by the Hich Court 
judgment and thus it is only the High Court judgment which would be fng 
and would have to be executed in accordance with law by the Courts below. 
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Section 425 requires that whenever a case is decided on appeal by the High 
Court it should certify its judgment or order to the Court by which the finding, 
sentence or order appealed against was recorded or passed and the Court to 
which the High Court certifies its judgment or order shall thereupon make such 
orders as are conformable to the judgment or order of the High Court and, if 
necessary, the record shall be amended in accordance therewith. Section 442 
similgrly provides that when a case is revised under Chapter XXXII by the 
High Court it shall in the same manner certify its decision or order to the Court 
by which the finding, sentence or order revised was recorded or passed and the 
Court to which the decision or order is so certified shall thereupon make such 
orders as are conformable to the decision so certified and, if necessary, the re- 
cord shall be amended in accordance therewith. These provisions are enacted 
because the High Court itself does not execute or carry into effect the sentences 
or orders passed against the convicted persons but the work of such execution 
has necessarily to be done in conformity with the sentences or orders passed by 
the High Court by the Courts which originally passed the same. Nevertheless 
the latter Courts execute or carry into effect the sentences or orders which are 
ultimately passed by the High Court and are invested with finality. In these 
cases there is no occasion at all for the exercise of the revisional powers by the 
High Court under s. 489%1) of the Criminal Procedure Code. That Jurisdiction 
can only be exercised by the High Court when the record of the proceedings of 
Subordinate Courts has been called for by itself or the case has been reported to 
it for orders or has otherwise come to its knowledge and the High Court suo 
motu or on the application of the party interested thinks it fit to issue a notice 
for enhancement of sentence. This is a clear exercise of the revisional juris- 
diction of the High Court and can be exercised by it only gua the judgments 
of the lower Court and certainly not qua its own judgments which have replaced 
those of the lower Courts. 


The Criminal Procedure Code unlike the Civil Procedure Code does not define 
‘“Judgment’’ but there are observations to be found in a full bench decision of 
the Madras High Court in Emperer v. Chinna Kaliappa Gounden’, discussing 
the provisions of s. 866 and s. 367 of the Criminal Procedure Code and laying 
down that an order of dismissal under s. 203 is not a judgment within the mean- 
ing of s. 869. The principle of autrefors acquit also was held not to apply as 
there was no trial when the complaint was dismissed under s. 203 with the 
result that the dismissal of a complaint under s. 203 was held not to operate as 
a bar to the re-hearing of the complaint by the same Magistrate even when such 
order of dismissal had not been set aside by a competent authority. Section 
366 lays down what the language and contents of a judgment are to be and 
s. 867 provides that the judgment is to contain the decision and the reasons for 
the decision, and unless and until the judgment pronounced by the Court com- 
plied with these requirements, it would not amount to a Judgment, and such a 
judgment when signed would not be liable to be altered or reviewed except to 
correct a clerical error by virtue of the provisions of s. 369 save as therein pro- 
vided. These observations of the Madras High Court were quoted with ap- 
proval by Sulaiman J. in Hori Ram Singh v. Emperer.? He observed that 
the Criminal Procedure Code did not define a Judgment but various sections of 
the Code suggested what it meant. He then discussed those sections and con- 
eluded that ‘judgment’ in the Code meant a judgment of conviction or acquittal. 
Reference was then made to the observations of Sir Arnold White C. J. in 
Emperor v. Chinna Kaliappa Gounden' which were followed by another division 
bench of the Madras High Court in Emperor v. Maheshwara Kondaya® and it 
was held that an order of discharge was not a judgment as “‘a judgment is 
intended to indicate the final order in a trial terminating in either the convic- 
tion or acquittal of the accused’, A full bench of the Bombay High Court 
ip Emperor v. Nandlal Chunilal* pronounced that a judgment is the expression 


1 (1905) I. L. R. 29 Mad. 126. 3 (1908) I. L. R. 31 Mad. 543. 
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of the opinion of the Court arrived at after due consideration of fhe evidence 
and all the arguments. It was pointed out that ss. 366 and 367 applied to the 
judgments of the trial Court and s. 424 dealing with the judgments of the 
Appellate Courts provided that the rules relating to the judgments of a trial 
Court shall apply so far as may be practicable to the judgment of any Appel- 
late Court other than a High Court. It followed therefore that there was to 
definite rule as to what the judgment of a High Court acting in its appellate 
as well as its revisional jurisdiction should contain. It was quite natural be- 
cause the judgment of the High Court in its criminal jurisdiction was ordinarily 
final and did not therefore require the statement of any reasons whether the 
High Court was exercising its appellate or revisional jurisdiction. The judg- 
ment howsoever pronounced was however the expression of the opinion of the 
Court arrived at after due consideration of the evidence and all the arguments 
and would therefore either be a judgment of conviction or acquittal, and where 
it would not be possible to predicate of the pronouncement that it was such an 
expression “of opinion, the pronouncement could certainly not be taken as the 
judgment of the High Court. 

A. judgment pronounced by the High Court in the exercise of its appellate 
or revisional jurisdiction after issue of a notice and a full hearing in the pre- 
sence of both the parties would certainly be arrived at after due consideration 
of the evidence and all the arguments and would therefore be a judgment and 
such judgment when pronounced would replace the judgment of the lower 
Court, thus constituting the judgment of the High Court the only final judg- 
ment to be executed in accordance with law by the Court below. When, how- 
ever, a petition of appeal presented by a convicted person from jail is summarily 
dismissed under s. 421 or a revision application made by him is dismissed sum- 
marily or in limine without hearing him or his pleader, what the High Court 
does is to refuse to entertain the petition of appeal or the criminal revision and 
the order passed by the High Court—‘‘dismissed or rejected’’ cannot be said 
to be the expression of the opinion of the Court arrived at after due considera- 
tion of the evidence and all the arguments. It is a refusal to admit the appeal 
or the criminal revision so that notice be issued to the opposite party and the 
matter be decided after a full hearing in the presence of both the parties. It 
would be only after the appeal or the criminal revision was admitted that such 
a notice would issue, and the mere refusal by the High Court to entertain the 
appeal or the criminal revision would certainly not amount to a judgment. The 
same would be the position when a reference was made by the lower Court to 
the High Court under s. 488 and the High Court on perusing the reference made 
an order—‘‘no order on the reference’’—as the High Court on a consideration 
of the terms of the reference must have come to the conclusion that no prima 
facie case has been made out to warrant an interference on its part. If the 
High Court thought that it was a prima facte case for its interference it would 
certainly entertain the reference and issue a notice to the parties concerned to 
show cause why the judgment and order passed by the lower Court should not 
be revised. f 

When a petition of appeal is presented to the High Court by the convicted 
person or his pleader, s. 421 provides that no such appeal should be dismissed 
unless the appellant or his pleader has had a reasonable opportunity of being 
heard in support of the same, and the High Court might before dismissing an 
appeal under that section, call for the record of the case but would not be bound 
to do so. Even in sugh a case the hearing accorded to the appellant or his 
pleader would be with a view to determine whether there was a prima facie, 
case made out to warrant its interference in appeal. The appellant or his pleader 
would be heard in support of that position, and if he satisfied the High Court 
that there was a prima facie case for its interference the High Court would admit 
the appeal and order a notice to issue to the opposite party in which event the 
appeal would be decided after a full hearing in the presence of both the parties. 
The calling for the records of the case also though not compulsory but discre- 
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tionary with the Court would be for this very purpose, viz. to determine whe- 
ther a prima facte case for its interference was made out. The whole purpose of 
the hearing accorded to the appellant or his pleader even after calling for the ~ 
records of the case would be to determine whether a prima facte case for its in- 
terference was made out and it would not be within the province of the Court at 
that stage to fully consider the evidence on the record and hear arguments from 
the appellant or his pleader with a view to determine whether the conviction 
could be sustained or the sentence passed upon the accused could be reduced. 
The setting aside of the conviction and the reduction, if any, in the sentence 
could only be determined by the Court after notice was issued to the opposite 
party and a full hearing took place in the presence of both the parties. Even in 
the case of a summary dismissal of a petition of appeal under these cireum- 
stances the position would certainly not be any different from that which obtains 
in the case of a summary dismissal of the petition of appeal presented by the 
convicted person from jail or the summary dismissal of an application for crimi- 
nal revision made by him or on his behalf to the High Court. In all*these cases 
there will be no judgment of the High Court replacing the judgment of the 
lower Court and the action of the High Court would only amount to a refusal by 
the High Court to admit the petition of appeal or the criminal revision and issue 
notice to the opposite party with a view to the final determination of the ques- 
tions arising in the appeal or the revision. The order dismissing the appeal or 
criminal revision summarily or in limine would no doubt be a final order of the 
High Court not subject to review or revision even by the High Court itself but 
would not tantamount to a judgment replacing that of the lower Court. The 
convicted person would be bound by that order and would not be able to present 
another petition of appeal or application for criminal revision challenging the 
conviction or the sentence passed upon him by the lower Court. But such order 
would not have the effect of replacing the judgment or’ order of the lower Court 
which would in that event be subject to the exercise of revisional jurisdiction 
by the High Court under s. 439 of the Criminal Procedure Code at the in- 


stance of the State or an interested party. In the cases (1) and (3) noted above 
therefore there being no judgment of the High Court replacing the judgment 
of the lower Court s. 439(1) would operate and the High Court in exercise of 
its revisional Jurisdiction either suo metu or on the application of the interested 
party would be in a position to issue the notice of enhancement of sentence which 
would require to be served on the accused under s. 439(2) so that he would 
have an opportunity of being heard either personally or by pleader in his own 
defence. In that event the convicted person in showing cause why his sentence 
should not be enhanced would also be entitled to show cause against his con- 
viction. 


It follows, therefore, that in the case of a summary dismissal or a dismissal 
in “imine of petitions of appeal or applications for criminal revision even if the 
the convicted person or his pleader has been heard by the High Court with a 
view to determine if there is a prima factie case for its interference, the convicted 
person to whom an opportunity has been given under s. 439(2) of showing 
cause why his sentence should not be enhanced would in showing cause be en- 
titled also to show cause against his conviction. The same would also be the 
position when a reference made by the lower Court to the High Court under s. 
438 of the Criminal Procedure Code is rejected by the High Court without issu- 
ing notice to the parties concerned by merely ordering—‘‘no order on the refer- 
ence’’. In cases where the petition of appeal or the &pplication for criminal 
revision is admitted by the High Court and a notice is issued to the opposite 
party and the High Court maintains the conviction with or without reducing 
the sentence passed upon the accused, the judgment of the High Court in the 
exercise of its appellate or revisional jurisdiction would replace the judgment 
of the lower Court and there would be no occasion at all for the exercise by the 

igh Court of its revisional powers under s. 439(1) which can only be exer- 
eised qua the judgments of the lower Courts and certainly not qua its own judg- 
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ments. "I'he cases (2) and (4) noted above would therefore be outside the pur- 
view of s. 439(1). If that is so, there would be no question of giving the accused 
an opportunity of being heard either personally or by pleader in his defence 
under s. 439(2) and the provisions of s. 489(6) would certainly not come into 
operation at all. If no notice of enhancement of sentence could issue under 
these circumstances, no question at all could arise of the convicted person shqw- 
ing cause why his sentence should not be enhanced and being entitled in showing 
cause also to show cause against his conviction. 


It follows by way of a necessary corollary that no notice for enhancement 
of sentence can be issued by the High Court when a judgment is pronounced by 
it after a full hearing in the presence of both the parties either in exercise of its 
appellate or its revisional jurisdiction. Such notice for enhancement of sentence 
can be issued by it either suo motu or at the instance of an interested party 
when the Judgment of the lower Court subsists and is not replaced by its own 
judgment in the exercise of its appellate or its revisional jurisdiction. "When 
the Judgmtnt of the lower Court has been under its scrutiny on notice being 
issued to the opposite party and on a full hearing accorded to both the parties, 
notice for enhancement of sentence can only be issued by it before it pronounces 
its Judgment replacing that of the lower Court. When such hearing is in pro- 
gress, it is incumbent upon the High Court or the opposite party to make up its 
mind before such judgment is pronounced whether a notice for enhancement of 
sentence should issue to the accused. There would be ample time for the 
opposite party to make up its mind whether it should apply for a notice of en. 
hancement of the sentence. The High Court also on a perusal of the record and 
after hearing the arguments addressed to it by both the parties would be in a 
position to make up its mind whether it should issue such notice to the accused. 
But if neither the opposite party nor the High Court does so before the hearing 
ig concluded and the judgment is pronounced, it will certainly not be open to 
either of them to issue such notice for enhancement of sentence to the accused, 
because then the judgment of the High Court in the exercise of its appellate or 
revisional jurisdiction would replace that of the lower Court and s. 439(1) 
would have no operation at all. Even in the case of a reference by the lower 
Court under s. 438 of the Criminal Procedure Code the High Court if it did 
not summarily reject such a reference would issue notice to the parties concerned 
and then there would be occasion for it either suo motu or on the application of 
an interested party to issue a notice of enhancement of sentence before the hear- 
ing was concluded and a judgment was pronounced by it. The procedure obtain- 
ing in the several High Courts to the effect that notice for enhancement of 
sentence can issue even after the appeal or the application for criminal revision 
is disposed of by the High Court and judgment pronounced thereupon is not 
correct and is contrary to the true position laid’ down above: 

It was contended that the non-obstante clause in s. 489(6), viz., ‘‘notwith- 
standing anything contained in this section’’ was meant to confer upon the 
eonvicted person a right to show cause against his conviction in those cases 
where a notice to show cause why his sentence should not be enhanced was 
issued against him, whatever be the circumstances under which it might have 
been issued. Once you had a notice for enhancement of sentence issued against 
the convicted person, this right of showing cause against his conviction also ac- 
erued to him and that right could be exercised by him even though he had on 
an earlier occasion unsuccessfully agitated the maintainability of his conviction 
either on appeal or in revision. This non-obstante clause could not, in our 
opinion, override the requirements of s. 439(1) which provides for the exer- 
cise of revisional powers by the High Court only qua the judgments of the lower 
Courts. Section 439(6) would not come into operation unless a notice for en- 
hancement was issued under s. 489(2) and a notice for enhancement of 
sentence under s. 439(2) could not be issued unless and until the High Court 
thought it fit to exercise its revisional powers under s. 439(1) qua the Judg- 
ments of the lower Courts. The High Court has no jurisdiction to exercise 
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any revisional powers qua its own judgments or orders, the same being*invested 
with finality and otherwise being outside the purview of the exercise of its 
revisional jurisdiction, and the only purpose of the non-obstante clause in S. 
439(6) can be to allow the convicted person also to show cause against his con- 
viction when he is showing cause why his sentence should not be enhanced in 
spite of the prohibition contained in s. 439(9), Where an appeal lies under 
the Code and no appeal is brought, no proceedings by way of revision can be 
entertained at the instance of the party who could have appealed. If the con- 
victed person could have filed an appeal but had failed to do so he could certain- 
ly not approach the High Court in revision and ask the High Court to set aside 
his conviction. If he could not file any application in revision, he could not 
show cause against his conviction under s. 439(1) of the Criminal Procedure 
Code and it was in order to remove this disability that the nog-obstante clause 
in s. 439(6) was enacted so that when the High Court was exercising its 
revisional jurisdiction the convicted person could show cause against his convic- 
tion in spite of the fact that otherwise he could not have been able to do so, he 
not having appealed when an appeal lay and therefore not being entitled to file 
an application in criminal revision and challenge the validity or maintainability 
of his conviction. Section 439(6), therefore, confers on the convicted person & 
right which he can exercise in the event of a notice for enhancement of sentence 
being issued against him in the exercise of the revisional jurisdiction by the High 
Court in spite of the fact that he was not entitled to question the validity or 
maintainability of his conviction in a substantive application for criminal revi- 
son filed by him for the purpose and this right is available to him only if the 
High Court exercising its revisional jurisdiction under s. 439(1) thinks it fit to 
issue a notice of enhancement of sentence against him under s. 439 (2) and in 
that event he has the right also to show cause against his conviction when show- 
ing cause why his sentence should not be enhanced. 

We shall now review the decisions of the various High Courts to which our 
attention has been drawn by the learned counsel appearing before us. Turn- 
ing first to the decisions of the Bombay High Court we were referred te Emperor 
v. Chanto,' a decision given in the year 1908 which recognised the invariable 
practice of that Court for over 25 years according to which the accused in show- 
ing cause why the sentence should not be enhanced was not allowed to discuss 
the evidence and satisfy the Court that he had been wrongly convicted. The 
practice of the Court in such cases was to accept the conviction as conclusive 
and to consider the question of enhancement of sentence on that basis. It was 
open to the accused to apply for revision of the conviction, but having failed to 
avail himself of that, he could not be permitted to assail the conviction in a 
proceeding where the sole question was whether the sentence passed by the lower 
Court was adequate or not. It.may be noted that this decision was in the year 
1908 long before the amendment of s. 439 of the Criminal Procedure Code by Act 
XVIII of 1923 by adding sub-s. (6) thereto. 

The next decision to which we were referred was Emperor v. Mangal Naran.2 
In that case simultaneously with the admission of an appeal filed by the accused 
the Court issued a notice for enhancement of sentence. When the appeal and 
fhe notice came for hearing together before the Division Bench the Court observ- 
ed that such a practice was not desirable. It was likely to produce an impression 
on the mind of an illiterate accused in jail that it was proposed to enhance the 
sentence because he had appealed. Macleod C.J. there expressed an opinion that 
if after an appeal had been heard on its merits and dismissed a notice to enhance 
the sentence was issued, the accused had still the right f show cause against his 
conviction, though any attempt to set aside the conviction would not have much 
chance of success. He, however, expressed his preference in favour of the old 
practice, viz. first to deal with the appeal and then to consider whether a notice 
to enhance should issue. No question had arisen for consideration of the Court 
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in that§case as to the true construction of the provision of s. 439(6) of 
the Criminal Procedure Code and the only question considered by the Court 
there was what should be the proper procedure to be adopted when issuing a 
notice for enhancement of sentence, whether it should be issued simultaneously 
Hee admission of the appeal or after the appeal was finally heard and dis- 
posed of. 

This opinion expressed by Macleod C.J. was, therefore, treated as obiterein 
Emperor v. Jorabhai.1 The question that arose for consideration of the Court 
in that case was whether after an appeal of an accused person against his convic- 
tion and sentence had been dismissed by a division bench of the High Court and 
a notice to enhance the sentence was issued on an application on behalf of the 
Government, the application for enhancement of sentence could be heard on its 
merits by another division bench of the High Court treating the conviction as 
correct or the atcused was under such circumstances not entitled under s. 439(6) 
to be re-heard on the merits of his conviction. The appeal filed by the accused 
against his conviction and sentence had been dismissed on April 7, 1926. After 
judgment “was delivered by the Court, the Government Pleader applied orally 
for issue of a notice for enhancement and’ that application was granted. The 
application was heard on June 17, 1926, and it was urged on behalf of the ac- 
cused that the only proper procedure was to issue a notice for enhancement of sen- 
tence before the appeal had been actually disposed of, and that once the appeal 
was disposed of by the Court there was no legal power to enhance the sentence 
under s. 439 of the Criminal Procedure Code. That contention was negatived, 
the Court observing that so far as the point of procedure: was concerned there 
was no hard and fast rule as to the appropriate time for the issue of notice .of 
enhancement of sentence by the High Court and resorting to the principle of 
the finality of judgments as regards the accused being concluded by the judg- 
ment of the High Court dismissing his appeal and confirming the sentence passed 
upon him. The judgment there was interpreted as confirming the conviction 
and rejecting the appeal as to the sentence in the sense that it saw no reason to 
reduce it and that was not treated as a decision that the sentence should not be 
enhanced if a proper procedure was taken such as the Code allowed for the pur- 
pose, and therefore so far as the judgment went there was nothing which in any 
way tied the hands of the Court. Sections 369 and 480 of the Criminal Proce- 
dure Code were referred to and the Court held that the observations of Macleod 
C.J. in Emperor v. Mangal Naran? above referred to were obiter dicta not bind- 
‘ing upon them and the application must be heard on the merits treating the 

conviction as correct in view of the dismissal of the appeal. 

It is no doubt true as observed by Madgavkar J. in regard to the practice 
as to the proper time for issuing of the notice of enhancement that the question 
of adequacy of punishment is, in the first instance, a matter for the Govern- 
ment and for the District Magistrate. From the time when the sentence is 
passed, and at all events up to the time when an appeal is admitted and notice 
ig received, it is open to Government to consider the sufficiency of a sentence, 
and before hearing of the appeal, to apply to the High Court for enhancement 
of the sentence if they are so advised. In that event the appeal as well as the 
notice of enchancement would be heard together and the Court hearing the appeal 
would apply its mind not only to the question whether the conviction should be 
confirmed but also to the question whether the sentence should be reduced or 
enhanced as the case may be. It is only in rare instances that the High Court 
considers for itself the question of enhancement of sentence and only if no 
action has been taken Dy the Government and if the High Court thinks that the 
interests of justice imperatively demand it. In such a case it would be a matter 
for consideration by the High Court whether it should issue notice at the very 
time of the admission or whether it should do so while disposing of the appeal 
on the merits as to the conviction. The observations of the learned Judge, how- 
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ever, in so far as they seem to suggest that the appeal should be dispose of first 
and the question of enhancement of sentence should be considered by the same 
Bench immediately afterwards or that the notice for enhancement could be 
issued by the Court after the disposal of the appeal on the merits as to convic- 
tion, do not take into account the fact that after the judgment is pronounced 
and the conviction is confirmed involving as a necessary corollary thereof the 
confirming of the sentence passed upon the accused also if the same is not re- 
duced, the Judgment of the High Court replaces that of the lower Court and the 
exercise of any revisional powers by the High Court by way of enhancement of 
the sentence is necessarily eschewed. These revisional powers could only be 
exercised by the High Court qua the judgment of the lower Court, and once that 
judgment is replaced by the judgment of the High Court, the High Court has 
no further powers to review or revise its own judgment and enhance the sentence 
which is thus passed by it upon the accused. The principle as fo the finality of 
judgments applied by the Court by virtue of the provisions of s. 369 and 
s. 430 of the Criminal Procedure Code should not have been confined merely 
to the question of confirming the conviction but also should have been ex- 
tended to the confirming of the sentence in so far as the High Court did not see 
any reason to reduce the sentence already passed by the lower Court upon the 
accused. When the High Court hears the appeal on its merits, it does not apply 
its mind only to the qu¢Stion whether the conviction should be confirmed but 
also applies its mind to the adequacy of the sentence passed upon the accused 
by the lower Court. In thus applying its mind to the question of sentence it 
also considers whether the sentence passed upon the accused by the lower Court 
is adequate in the sense that it is either such as should be reduced or is such as 
should be enhanced. The questions of the reduction of the sentence or enhance- 
ment of the sentence are not to be viewed as if they fall into water-tight com- 
partments and the mind of the Court hearing the appeal on merits is directed 
to the consideration of the matter in all its aspects including the confirming of 
the conviction and the reduction or enhancement of the sentence as the case 
may be. The principle of finality of judgments should therefore be extended 
not only to the question of the confirming of the conviction but also to the 
question as to the adequacy of the sentence, whether the sentence which is 
passed upon the accused by the lower Court should be reduced, confirmed or en- 
hanced. Once therefore the judgment of the High Court replaces that of the 


- lower Court, there is no question which can ever arise of the exercise by the 


High Court of its revisional powers under s. 469(1) of the Criminal Procedure 
Code and the proper procedure therefore if the High Court thought it fit either 


/ suo metu or on the application of the interested party to issue the notice of en- 


hancement of sentence, is to issue the said notice before the hearing of the ap- 
peal is concluded and the judgment of the High Court in appeal is pronounced. 
We are, therefore, of the opinion that the decision reached by the High Court of 
Bombay in Emperor v. Jorabhai’ was not correct in so far as it held that the 
notice of enhancement could be issued by the High Court at the instance of the 
Government after the dismissal of the appeal on merits. The notice for en- 
hancement issued in that case was not competent and should not have been 
issued at all by the High Court. 

The decision in Emperor v. Jorabhai! was followed in Emperor v. Koya 


' Partab? which extended the same principle to an appeal which had been pre- 


sented from jail and was summarily dismissed under s. 421 of the Criminal 
Procedure Code. "While dismissing the same the Court issued a notice for en- 
hancement. When the notice came for hearing the accused contended that he 
was entitled to be heard on the merits as to whether hé should have been con- 
victed or not relying upon the provisions of s. 489(6). Beaumont, C. J. relied 
upon the provisions of s. 430 and observed that the accused was not at liberty 
to be heard on the merits. The judgment of the Court of Appeal dismissing 
the appeal on June 9, 1930, was a final order which the Court was not at liberty 
Á 11926) I. L. R. 50 Bom. 783, 2 (1930) 32 Bom. L. R. 1286. 
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to diffe from and the non-obstante clause in s. 439(6) did not entitle the ac- 
cused to go behind s. 430 and to show cause against his conviction after his 
appeal had been dismissed. The learned Chief Justice followed the decision in 
Emperor v. Jorabhai! and observed that the only distinction between that case 
and the one before him was that that case had been heard on the merits and not 
summarily dismissed. But in his view that distinction was not one of principle. 
We are of the opinion that the order which had been pronounced by the Cowrt 
of Appeal on June 9, 1930, was not a judgment of the High Court avhich 
replaced that’of the lower Court, and even though it might come within the 
description of an order within the meaning of s. 480, it was not a judgment 
within the meaning of the term set out above and not being a judgment was no 
bar to the accused showing cause also against his conviction when showing 
cause against the notice for enhancement. The matter was one falling within 
the category of* case No. 1 noted above and it was open to the accused even 
though his petition of appeal from jail was summarily dismissed under s. 421 
to urge while showing cause against the notice of enhancement of sentence also 
to show case against his conviction. This decision was, therefore, in our opinion 
incorrect and the accused ought to have been heard on the merits as to whether 
he should have been convicted or not. 

Emperor v. Ramchandra® was a case where the High Court admitted the 
-appeal and at the same time issued a notice to the actused for enhancement of 
sentence. The observations of Macleod J. in Emperor v. Mangal Naran® were 
followed in spite of the fact that they had been held obiter by the division 
bench of the Court in Emperor v. Jorabhai'!. Emperor v. Jorabhai! was also 
referred to and it was held that it was neither necessary nor desirable for the 
High Court to issue a notice for enbancement of sentence at the time of ad- 
mission of the appeal. It was, however, observed that it was open to consider 
the question of enhancement of sentence after the appeal had been heard. If 
those observations were meant to convey that the question of enhancement of 
sentence could be considered after the appeal had been disposed of and judg- 
ment was pronounced by the High Court, we do not agree with the same. But 
if they were meant to convey that the High Court could hear the accused on the 
question of enhancement of the sentence at the same time when his appeal was 
heard, before pronouncement of the judgment on the question of the conviction 
nnd the sentence passed upon him, they were perfectly in order. 

The decision in Emperor v. Inderchand* extended the principle enunciated 
in Emperor v. Jorabhai! further by applying it to a case where an application 
for revision by the accused against his conviction and sentence had been dis- 
missed by the High Court. In that case the accused had filed an application 
for revision which was summarily dismissed by the Vacation Judge on April 380, 
1934. After such summary dismissal of the application the Government filed 
the criminal revision application for enhancement of sentence. The division 
bench held that the criminal revision application of the accused having been 
fully disposed of by the learned Vacation Judge there was a valid order of 
dismissal, that s. 480 debarred the accused from having that order of dismissal 
reviewed by the High Court, that the right conferred by s. 489(6) could not 
give an accused person a right to be heard against his conviction if such a 
right was in conflict with the other provisions of the Code, that under s. 369 
the Court had no power to alter the decision of the learned Vacation Judge 
dismissing the revision petition filed by the accused, and that if the accused had 
already unsuccessfully exercised his right of appeal or revision to the High 
Court, he was not entitled in a subsequent application by the Government for 
_ enhancement of sentenc’ to ask the High Court to go once more into the merits 
of the case and to set aside the conviction which the same Court had previously 
confirmed either in appeal or on a revision application. Divatia J. was cons- 
cious of the somewhat anomalous position so far as the accused was concerned 

1. (1926) I. L. R. 80 Bom. 788, 8. o. 28 3 (1924) 27 Bom. L. R. 358. 
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and referred to the observations of the Court in Emperor v, Babu! Where it 
was stated and rightly that where the High Court itself wanted to enhance 
the sentence, in order that the accused might have the right to challenge his 
conviction before the same bench which was hearing either the appeal or the 
application for enhancement, it was proper that the application for enhance- 
ment should be heard before the appeal was finally decided, so that the accused 
nfight be heard at the very time when the question of enhancement was before 
the Gourt. While approving of these observations the learned Judge, however, 
observed that it was possible only in a case where the High Court itself wanted 
to enhance the sentence and gave notice to the accused and not so in a case 
where Government approached the High Court by way of a revisional applica- 
tion as it was entitled to do under s. 439(1). Government might approach the 
High Court in revision under s. 439(1) at any time within six months after 
the decision of the lower Court and in the meanwhile the acchsed might have 
come to the High Court and his application might have been rejected. That 
‘might result in this that the conviction might be confirmed by one Bench or 

a single Judge as might happen in a particular case and the AON for 
enhancement might be heard by another Bench. But, so far as the provisions 
of the section were concerned, whatever might be the anomaly in this procedure, 
the learned Judge did not think that the inconvenience or hardship to the 
accused should lead the Court to construe s. 439 of the Criminal Procedure 
Code in a manner which, according to the view of the learned Judge, was not 
intended by the Legislature. These observations, however, did not take count 
of the fact that if a petition of appeal or a criminal revision application filed 
by the accused was dismissed summarily or in limine there was no question of 
a judgment of the High Court replacing that of the lower Court and the order 
of the High Court merely amounted to a refusal by it to interfere either in the 
exercise of its appellate or revisional jurisdiction which order though final and 
not being susceptible of review or revision by the High Court itself, did not . 
amount to a Judgment of the High Court barring the application of s. 4389(1) 
of the Criminal Procedure Code. In that event the judgment of the lower 
Court not being replaced by a judgment of the High Court, it could be the sub- 
ject-matter of criminal revision at the instance of the Government in the matter 
of the enhancement of the sentence and all the provisions of s. 439 would 
then come into operation. The High Court would be bound then under 
s. 439(2) to give an opportunity to the accused to be heard in his defence before 
the sentence passed upon him by the lower Court was enhanced and the accused 
would under s. 4389(6) be entitled in showing cause against the notice of 
enhancement also to show cause against his conviction. This decision of the 
High Court, therefore, was incorrect and the accused ought to have been allowed 
in spite of the summary dismissal of his application in revision to show cause 
against his conviction while showing cause against the notice for enhancement. 

One more decision of the Bombay High Court may be referred to and that 
is Emperor v. Nandlal Chundal.2 That was a case where the Sessions Judge 
of Ahmedabad had at the instance of the petitioner made a reference to the 
High Court recommending that the Additional Magistrate had no jurisdiction, 
power or authority to pass the order complained against and that the High 
Court should quash the same. On the reference coming before the High Court 
the following order was passed without issuing notice:—‘‘no order on this 
reference’’. The petitioner thereupon filed a criminal revision application to 
the High Court praying that the order of the Additional District Magistrate 
be quashed. This revision application came for hearing before a division 
bench and the Court requested the Chief Justice to constitute a full bench to 
consider the following point (p. 43): 

“When on a reference made by the Sessions Judge under s. 438 of the Criminal Pro- 
cedure Code, a Division Bench of this Court passes an order without issuing notice, viz. 
‘No order on this reference’, whether the applicant at whose instance the Sessions Judge 
Rae 


6 
858 THE BOMBAY LAW REPORTER. k LVIL 


T™ (1934) 36 Bom. L. R. 382. 2 (1945) 48 Bom. L. R. 41, F.B. 


d 


e 
1955.] j PILOT CHOPRA V., BOMBAY STATE (S.0.)—Bhagwats J. » 859 


made thd reference is entitled to make an application in revision to this Court in the 
same matter, in view of the provisions of s. 369 of the Criminal Procedure Code?” 


The application was heard by a full bench and it was contended on behalf of 
the petitioner that when the High Court without issuing notice to the applicant 
disposed of the reference made by the Sessions Judge by stating ‘‘no order on 
the reference’’ there was no judgment given on the merits. The order of the 
Court only meant that the Court would not allow the matter to be brought be- 
fore it on the recommendation of the Sessions Judge and merely disposed of it 
on that view. Jf a mere order of disposal of a reference or revision application 
amounted to a judgment, the party in whose favour a reference was made by the 
Sessions Judge would be deprived of the right he had of approaching the High 
Court in revision against the order, if the Court disposed of the matter in the 
manner it had, done in that case. This argument was repelled by the full 
bench. It held that s. 369 of the Criminal Procedure Code debarred. the peti- 
tioner from making the criminal revision application, that the order of the 
High Court passed upon the reference amounted to a judgment within the 
meaning of that term in s. 369 of the Criminal Procedure Code, and after it was 
signed it could not be altered or reviewed in a subsequent application for revi- 
sion, and that even though the division bench of the High Court passed the 
order ‘‘no order on this reference’’ without issuing netice to the applicant, the 
applicant in whose favour the Sessions Judge made a reference was not entitled 
to make an application in revision to the High Court in the same matter. Even 
though this conclusion was reached by the full bench they observed that they 
were not unaware that the applicant had a grievance that his position had been 
worsened and not improved by the Sessions Judge being in his favour, because 
if the recommendation of the Sessions Judge was turned down without hearing 
the petitioner, as had happened in that case, he was worse off, while if the 
Sessions Judge would have been against him he could have still applied to the 
High Court in revision and got an opportunity to put his case before the High 
Court. This was recognised no doubt as an anomaly but it was caused by the 
provision of Rule 26 of the Appellate Side Rules of the Bombay High Court 
which compelled a party to apply to the lower revisional Court before applying 
in revision to the High Court. This disability which the petitioner suffered from 
was emphasised in that if the Sessions Judge had dismissed his application he 
eould then havé applied to and argued his case before the High Court, but 
because the Sessions Judge was in his favour and had therefore got to make a 
reference to the High Court recommending it to set aside the order and because 
the High Court was not satisfied with the reasons for the recommendation, and 
disposed of it without issuing a rule, the petitioner was debarred from urging 
his arguments before the High Court. It might be that the reasons given by 
the Sessions Judge for the recommendation might be weak or might be insuff- 
cient, whereas the petitioner, if he appeared might be able to urge cogent and 
sufficient reasons for setting aside the original order. In spite of pointing out 
this disability the only recommendation which was made by the full bench was 
that the Rule 26 of the Appellate Side Rules should be properly amended so as 
to issue notice to all the parties concerned when a reference was made by a 
Sessions Judge recommending the setting aside of an order of the trial Court. 
We are of the opinion that the full bench should not have stopped short at 
pointing out this disability which the applicant suffered from but should have 
gone further and held that the order passed by the High Court on the reference, 
though final under s. 480 of the Criminal Procedure Code was not a judgment 
- within the meaning of that term and therefore did not debar the applicant from 
making the criminal revision application which he did under s. 489(1) of 
the Criminal Procedure Code. Such an order did not amount to a judgment 
within the definition thereof given by the full bench itself which was: ‘‘a judg- 
ment is the expression of the opinion of the Court arrived at after due sae 
ration of the evidence and of the arguments’’ as pointed out earlier ia the 
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course of this Judgment. We are of the opinion that this decision of bre Bom- 
bay High Court was also incorrect. 

Emperor v. Jorabhai! was followed by the Lahore High Court in The Crown 
v. Dhana Lal.? In that case a revision petition filed on behalf of the convicted 
person was dismissed after hearing counsel. Subsequently a report of the Ses- 
sions Judge was received and the learned Judge who had dismissed the revision 
pêtition issued a notice for enhancement of sentence and the Court held that 
s. 438 (6) was meant to give an accused person to whom a notice for enhance- 
ment was issued and who had not appealed or if no appeal lay had not applied 
for revision of his conviction, an opportunity to question the correctness of his 
conviction if it was proposed to enhance his sentence. But if a petition for revi- 
sion against his conviction by a convict had been rejected by a Judge of the 
High Court and a notice had subsequently been issued to him to show cause why 
his sentence should not be enhanced the convict was barred from showing canse 
against his conviction and the fact that the previous order dismissing the revi- 
sion was passed without issuing notice to the opposite party made no difference 
to the position. The Court also invoked the principle of the finality of judg- 
ments and further held that the words ‘‘unless he had already done sgo” though 
not occurring at the end of the sub-section were to be presumed to be implied 
from the ordinary presumption as to the finality of orders in criminal revision 
proceedings. In arriving at this conclusion Addison J. observed (p. 244): 

“,..In the present case there has been a judgment of this Court on the very full 
revision application brought by the convict. By that judgment the petition was dismiss- 
ed and the conviction confirmed. Under section 369, Criminal Procedure Code that 
judgment cannot be reviewed. It is a final judgment of this Court, and in my opinion 
the provisions of sub-section (6), section 439, do not give the convict another opportunity 
in these circumstances to be heard as regards his conviction.” 


There was no justification whatsoever for reading the words ‘‘unless he had 
already done so’’ in the section and the reasoning adopted by the learned Judge 
in our opinion wrongly invested the order passed by the High Court in 
the exercise of its revisional jurisdiction dismissing the application without issu- 
ing a notice to the opposite party with the character of a judgment which could 
only be enjoyed by it if it had been pronounced after a full hearing in the pre- 
sence of both the parties after notice issued to the opposite party. Then the 
pronouncement of the High Court would have been a judgment replacing the 
judgment of the lower Court and not subject to the exercise of any revisional 
jurisdiction under s. 439(1) of the Criminal Procedure Code. Where the peti- 
tion for revision against his conviction presented by the convict had been reject- 
ed by the High Court in limine, the order passed by the High Court did not 
tantamount to a judgment which would debar the convict from showing cause 
against the conviction when showing cause against a subsequent notice for 
enhancement of sentence issued by the High Court. 
The learned Judge further observed (p. 248): 

“,..There appears to be no distinction between dismissing a revision petition in 

limine or after notice. The judgment is in either case an effective and final judgment of 
the Court. In this respect there is no difference between a revision petition and a 
memorandum of appeal...In these circumstances I can see no force in the argument 
that an order dismissing a revision petition without issuing notice is different from an 
order after the issue of notice, or that there is any distinction between a judgment of 
this Court passed on the revision side and one on the appellate side.” 
While agreeing with the observations of the learned Jugge that for the purpose 
of s. 439(1) there was no distinction between a judgment of the High Court 
passed on the revision side and one on the appellate side, we are of the opinion 
that there is a real distinction between orders dismissing a revision petition or 
a petition of appeal in limine without issuing notice to the opposite party and 
judgments pronounced by the High Court in the exercise of its appellate or 
@ °(1926) I.L.R. 50 Bom. 783, s.c. 28 Bom. 2 (1928)1. L. R. 10 Lah. 241. 
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preon jurisdiction after a full hearing in the presence of both the parties 
after the issue of notice. The latter are judgments in the true sense of the term 
which debar the exercise of revisional jurisdiction by the High Court under 
s. 489(1) of the Criminal Procedure Code. 

This decision of the Lahore High Court was, however, overruled by a Special 
Bench of that Court in The Crown v. Atta Mohammad.’ A criminal revisién 
application had been dismissed in limine and thereafter a notice for enhance- 
ment of sentence was issued by the High Court. The decision of that Court 
in The Crown v. Dhana Lal? following Emperor v. Jorabhat® was cited as 
debarring the accused from showing cause against his conviction and Blacker 
J. before whom the matter was argued in the first instance recommended a ref- 
erence to a larger bench and the reference came up for hearing and final dis- 
posal before a Special Bench of the Court. It was held that the accused was en- 
titled to show cause against his conviction notwithstanding the fact that his 
petition for revision of the order by which he was convicted had already been 
dismissed 14 limine under s. 485 of the Criminal Procedure Code. The ques- 
tion whether an order under s. 435 was a judgment was discussed by Blacker J. 
while pronouncing the judgment of the Special Bench. He referred to the case 
of Hort Ram Singh v. Emperor* above referred to and quoted with approval 
the observations of Sulaiman J. that every order in a°criminal matter was not 
a Judgment and that ‘judgment’ in the Criminal Procedure Code meant a judg- 
ment of conviction or acquittal, Applying this definition the learned Judge 
observed (p. 398): 

“...it will be seen that an order under s. 435 can with difficulty be called a judg- 
ment. All that a Judge does at this preliminary stage is either to send for the records of 
the lower Court with a view to examining them under section 439(1) or to refuse to do 
so. It is difficult to see how the latter can possibly be called a judgment of conviction. 
When such an order consists of the one word ‘Dismissed’ can it necessarily be taken as 
a judicial pronouncement that in the opinion of the Judge the respondent was rightly 
convicted upon the evidence? It seems to me that all that it means is that the Judge sees 
no adequate ground disclosed in the petition or on the iige of the judgments for pro- 
ceeding further.” 


This reasoning in our opinion was quite sound. But the learned Judge proceed- 
ed further to make a distinction between the summary dismissal of a petition 
of appeal under s. 421 and the summary dismissal of a criminal revision appli- 
cation under s. 435 stating that the reasons for which the High Court would 
summarily dismiss an appeal were very different from those for which it would 
refuse to interfere in revision, and in the case of appeal it would only do so when 
the material before it was sufficient to satisfy it beyond any doubt of the ac- 
cused’s guilt, whereas, on revision the High Court would not interfere merely 
because it did not agree on every point with the Court below, as Jong as the 
Courts below have come to a reasonable decision on the evidence. This distinc- 
tion, in our opinion, does not affect the position that the order pronounced by the 
High Court dismissing the petition of appeal or a criminal] revision application 
in limine without issuing notice to the opposite party is merely an order dismiss- 
ing the same on the ground that there is no prima facte case for interference of 
the High Court and does not amount to a judgment pronounced by the High 
Court after full hearing in the presence of both the parties which only can debar 
the High Court from exercising its revisional jurisdiction under s. 439(1). 
Mr. Justice Mahajan, as he then was, delivered a concurring judgment but went 
a step further and observed that the true interpretation of s. 489(6) was 
that it gave an unlimited right to the accused to whom a notice of enhancement 
was issued under s. 439(2) to show cause against his conviction and the Judge 
was bound to go into the evidence with a view to find for himself whether the 
conviction could be sustained. This right accrued to the convict on service of 
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notice of enhancement of sentence and could not be negatived by sage that 
had preceded the issue of that notice. It was the Judge hearing the enhance- 
ment petition who had to give an opportunity to the convict to challenge his 
conviction before him and to satisfy him that the conviction was unsustainable. 
That Judge could not substitute for his satisfaction the satisfaction of some 
other Judge in the matter. It was a condition precedent to the passing of a 
prejudicial order against an accused person that he had another opportunity of 
establishing his innocence, even if he had failed to do so before. The learned 
Judge rightly observed that an order made in the exercise of an extraordinary 
discretionary jurisdiction, unless it be a judgment in rem, could not in any way 
operate as a bar to the decision of the same matter when it arose in the exercise 
of ordinary appellate jurisdiction, and that therefore an order dismissing a 
criminal revision application in limine could not amount to a judgment of the 
High Court. The learned Judge then invoked the principle of the finality of 
judgments and observed (p. 407): 

“ ..on the other hand if the view be correct that all orders passed in exercise of 
revisional jurisdiction whether they be of dismissal of the petition in limine, or otherwise 
take away the right of the convict to challenge his conviction in view of Section 369,’ 
Criminal Procedure Code as in such cases a decision given already cannot be altered or 
reviewed, then I do not see how for purposes of enhancement of the sentence, the pre- 
vious decision can be altered. Any Judge deciding a petition for revision under Section 
439(1) must consider the propriety of the sentence as well as the propriety and legality of 
the conviction, and in my opinion he must be presumed to have done so. If a previous 
decision on the question of conviction bars the applicability of Section 439(6), it also bars 
the power to enhance the sentence. Once it has been held that the sentence was proper, 
it cannot be enhanced. I have not been able to see the ratio decidendi of the decisions 
which take the view, that the question of enhancement of the sentence is something dis- 
tinct and separate from that of conviction, and that the question of the adequacy and 
propriety of sentence which comes before the court on a petition for revision presented by 
the accused is a matter different from the matter of enhancement. The Judge has to see if 
a proper sentence has been passed before he decides the case, and the question whether a 
sentence passed is adequate or inadequate cannot be split up in two different compartments. 
The question is only one of the quantum of punishment and such a question can only be 
decided but once. Therefore in my view either there is no power of re-revision in the 
High Court, in that case there is no power to enhance the sentence on a separate petition 
made for the purpose; or there is such a power, in that case it is available to the Crown 
as well as to the accused.” 

This reasoning again was in out opinion sound but led only to the conclusion 
that there was no power of re-revision in the High Court and in that case there 
was no power to enhance the sentence on a separate petition made for the pur- 
pose. The learned Judge therefore ought to have held that if the order dis- 
missing the criminal revision petition in limine tantamounted to a judgment 
pronounced by the High Court it was not open to the High Court to issue a 
notice for enhancement of sentence subsequently under s. 439(1) of the Criminal 
Procedure Code. Having held however that the order dismissing the criminal 
revision application in limine was merely an order and not a judgment pro- 
nounced by the High Court and also having held that the High Court was en- 
titled to issue a notice for enhancement of sentence under s. 439(1), under 
those circumstances the only logical conclusion to which the Court could come 
was that under s. 439(6) the accused while showing cause against the enhance- 
ment of sentence was entitled also to show cause agajnst his conviction. Mr. 
Justice Mahajan confined his decision only to the case of a dismissal of a erimi- 
nal revision application in limine and left open the question whether a decision 
on the Appellate Side of the High Court would bar the exercise of the right 
under s, 439(6) inasmuch as no arguments were heard on the point. The prin- 
ciple of this judgment in our opinion is not confined merely to cases where a 

iminal revision application has been dismissed in limine but also extends to 
cases where a petition of appeal whether presented from jail or presented to 
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the Coukt by the appellant or his pleader has been similarly dismissed sum- 
marily or m limine without issuing notice to the opposite party and also to 
cases of references made by the lower Courts to the High Court where the High 


Court has merely passed an order without issuing notices, to any of the parties 
conecrned—‘‘no order on this reference’’. 


The Patna High Court in Ramlakhan Chaudhry v. The King-Emperor' fol- 
lowed both these decisions Emperor v. Jorabhai? and The Crown v. Dhang Lals 
in holding that the dismissal of an appeal by the High Court did not debar it 
from subsequently enhancing the sentence in the exercise of revisional jurisdic- 
tion after issuing notice to the accused. In that case an appeal had been dis- 
missed after full hearing by the High Court. At the hearing of the appeal how- 
ever the Court asked the counsel for the accused to show cause why the sentence 
passed upon them should not be directed to run consecutively thus in effect issu- 
ing a notice for enhancement of the sentence. When the matter came on for 
hearing it xas contended on behalf of the accused that with the disposal of the 
appeal the Bench and indeed the High Court was functus officio and had no 
jurisdiction to hear the matter at all. This contention was repelled by observing 
that the appellate judgment was not concerned with the question of enhancement 
of the sentence which only arose in the exercise of the revisional jurisdiction 
and the sentence to be revised and enhanced was the sentence passed not by 
the High Court but by the Court of Session. These observations run counter 
to the observations of Mr. Justice Mahajan which we have quoted above and 
ignores the fact that once the High Court pronounced its judgment im the ap- 
peal after full hearing in the presence of both the parties the judgment of the 
High Court replaced that of the lower Court and the High Court bad thereafter 
no power to issue a notice of enhancement of sentence purporting to exercise 
the revisional powers vested in it under s. 4389(1) of the Criminal Procedure 
Code which could be exercised only qua the judgments of the lower Courts and 
not its own judgments. 

The Allahabad High Court also in Emperer v. Naubat* followed the deci- 
sions of that Court which had approved of and followed Emperor v. Jorabha® 
and repelled the contention which had been urged on behalf of the accused that 
the application in revision filed by the Government for enhancement of their 
sentence was incompetent, because their appeal from their convictions had been 
dismissed by the Court and it was not open to them again to show cause against 
their convictions. The decisions above referred to were held by the Court to be 
an authority for the proposition that the Court could under the circumstances 
proceed to consider whether the sentence imposed upon the accused should be 
enhanced, even though it was not open to the accused to show cause against 
their conviction. This decision was in our opinion not correct for the simple 
reason that once the judgment of the Appellate Court replaced that of the lower 
Court it was not competent to the High Court to issue a notice for enhancement 
of sentence in the exercise of its revisional jurisdiction under s. 439(1) and 
no question could therefore arise of the accused being called upon to show cause 
why their sentence should not be enhanced. 

The High Court of Rajasthan in The State v. Bhavam Shanker® tried to 
reconcile the various points of view above noted by laying stress on the aspect 
of the accused having had an opportunity to show cause against his conviction 
and it observed that where an accused person had already been heard and thus 
given an opportunity to show cause against his conviction, whether it be in ap- 
peal or in revision and *whether the dismissal was summary or on the merits, he 
could not be heard against his conviction a second time under s. 439(6), as the 
principle of finality of orders in criminal proceedings would apply. But if 
the accused had not been heard at all and given no opportunity to show cause 
against his conviction and his jail appeal had been dismissed under s. 421 of 
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the Criminal Procedure Code, or his revision had been dismissed eae hear- 
ing, he was entitled to ask the Court to hear him and thus allow him to show 
cause against his conviction under s. 439(6), if a notice of enhancement was 
issued to him. The real question however in our opinion is not whether an 
opportunity has been given to the accused to show cause against his conviction 
at°any time but whether the High Court is entitled to exercise its revisional 
powers under s. 439(1) and issue a notice of enhancement of sentence upon the 
accused. If the accused had an opportunity of showing cause against his con- 
viction either in an appeal or a criminal revision application filed by him or on 
his behalf and the conviction was confirmed on a full hearing in the presence 
of both the parties after the issue of the requisite notice by the Court to the 
opposite party, the judgment of the High Court would replace that of the lower 
Court which judgment could not be reviewed or revised by the High Court at 
all in exercise of its revisional powers under s. 439(2). If, however, an order 
dismissing the petition of appeal or criminal revision application,or even a 
reference made by the lower Court was made dismissing the same summarily or 
in limine without issuing notice to the opposite party or the parties concerned, 
it would tantamount to the High Court not entertaining any of these proceed- 
ings on the ground that no prima facte case had been made out for the inter- 
ference of the Court. If such a prima facie case had been made out, the High 
Court would admit the appeal or the revision application or entertain the refe- 
rence and hear the matter fully in the presence of both the parties, ultimately 
pronouncing its judgment which would take the place of the judgment of the 
lower Court which would certainly not be subject to the exercise of revisional 
jurisdiction under s. 489(1) of the Criminal Procedure Code. We are of the > 
opinion that the conclusion reached by the High Court of Rajasthan: was cor- 
rect and the accused in that case was rightly allowed by it to show cause against 
his conviction in spite of his petition of appeal from jail having been dismissed 
by it summarily, though we differ from the reasoning adopted by the Court in 
reaching that conclusion. Section 439(6) gives the accused a right to show 
cause against his conviction. It does not merely give him an opportunity to 
show cause against the same. The opportunity is given to him to show cause 
against the enhancement of sentence under s. 439(2) of the Criminal Proce- 
dure Code, and once he has got that opportunity, while showing cause against 
the enhancement of his sentence, he has a right to show cause against his con- 
viction which right he can exercise whether he had on an earlier occasion an op- 
portunity of doing so or not. The real test is not whether the accused has had an 
opportunity of showing cause against his conviction but whether a judgment 
of the High Court pronounced after a full hearing in the presence of both the 
parties after notice issued in that behalf has replaced the judgment of the lower 
Court. If the judgment of the lower Court is so replaced, there is no occasion 
nt all for the exercise of the revisional powers under s. 439(1) of the Criminal 
Procedure Code. If, however, no such Judgment has replaced that of the lower 
Court, the High Court has got the power to issue a notice for enhancement of 
the sentence and the accused has, in spite of whatever has happened in the past, 
while showing cause against the notice of enhancement also the right to show 
cause against his conviction, 

The right which is thus conferred upon the accused under s. 439(6) cannot 
be taken away by having resort to the principle of finality of judgments incor- 
porated in s. 369 of the Criminal Procedure Code. As we have observed above 
that principle comes into operation when once a judgment of the High Court 
has replaced that of the lower Court, and in those cases the High Court would 
uot be competent to review or revise its own judgment. The High Court would . 
also not be then entitled to issue any notice for enhancement of sentence in the 
exercise of its revisional powers under s. 489(1) of the Criminal Procedure 
Coda. Where however the High Court in exercise of its revisional power over 
th®ggdgments of the lower Courts under s. 439(1) issues a notice for enhance- 
ment of sentence and gives an opportunity to the accused of being heard either 
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personally or by pleader in his own defence under s. 439(2), the right which is 
given by s. 439(6) to him also to show cause against his conviction comes into 
existence and this right of his cannot be negatived by having resort to the pro- 
visions of either s. 369 or s. 480 of the Criminal Procedure Code. Section 369 
in terms provides, ‘‘save as otherwise provided in this Code” and.s. 439(6) 
would be an otherwise provision which is saved by this non-obstante clave 
appearing in s. 369. It is significant to note that both these amendments, the 
one in s. 369 and the other in s. 439 were enacted by s. 119 of Act XVIII of 
1923 and the very purpose of these simultaneous amendments would appear to 

, Đe to effectuate the right given to the accused to show cause against his convic- 
tion as enacted in s. 439(6) of the Criminal Procedure Code, 

It may also be noted that the right which is thus conferred on the accused 
under s. 439(6} is not an unlimited or unfettered right as observed by Mr. 
Justice Mahajan in The Crown v. Atta Mohammad’. In the case of trials by 

, Jury where an accused person has been convicted on the verdict of a jury and 
is called upon under s. 439(2) of the Criminal Procedure Code to show cause 
why his sentence should not be enhanced, he is entitled under s. 439(6} to show 
cause against his conviction, but only so far as s. 423(2) of the Code allows and 
has not an unlimited right of impugning the conviction on the evidence. It 
has been held by the Allahabad High Court in Empetor v. Bhishwanath? that 
the combined effect of ss. 439(6) and 423(2) is to entitle the accused to 
question the conviction by showing only that the Judge misdirected the jury 
or that the jury misunderstood the law laid down by the Judge in his charge. 

A similar conclusion was reached by the majority of the Judges in The 
Supdt. & Remr. of Legal Afairs, Bengal v. Jnanendra Nath Ghose’, where it was 
held that a person who had been convicted on his own plea of “‘guilty’’ under 
s. 271(2) of the Criminal Procedure Code, in showing cause against a notice 
for enhancement of sentence, could only while showing cause against his con- 
viction attack the propriety or legality of sentence but could not withdraw the 
plea of ‘guilty’ or go behind such a plea as a confession of the facts charged. 

There are no doubt two other judgments, one of the Bombay High Court in 
Emperor v. Ramchandra* and the other of the Rangoon High Court in 
Nga Ywa v. King-Emperor® which appear to run counter to the rato 
decidendt of these decisions of the Allahabad and the Calcutta High 
Courts respectively but we are not ealled upon to resolve that conflict, 
if any. Suffice it to say that the right which is conferred on the acensed 
of showing cause against his conviction under s. 439(6) of the Criminal Proce- 
dure Code is a right which acernes to him on a notice for enhancement 
of sentence being served upon him and he ig entitled to exercise the same irres- 
pective of what has happened in the past unless and until there is a judgment 
of the High Court already pronounced against his conviction after a full hear- 
ing in the presence of both the parties on notice being issued by the Tigh Court 
in that behalf. This right of his is not curtailed by anything contained in the 
earlier provisions of s. 489 nor by anything contained in either s. 369 or s. 430 
of the Criminal Procedure Code. 

We are, therefore, of the opinion that the decision reached by the High Court 
of Bombay in the case under appeal was wrong and must be reversed. We 
accordingly allow the appeal and remand the matter back to the High Court 
of Judicature at Bombay with a direction that it shall allow the appellant to 
show cause against his conviction and dispose of the same according to law. 


Per CurtamM. The appeal is allowed and the order of the High Court of Bom- 
hay js set aside, and the matter is sent back to the High Court with a direction 
tnat it shall allow the appellant an opportunity to show cause against his con- 
‘vietion and dispose of the matter according to law. 


Appeal alloweé. 


1 (1943) T/T, R. °5 Lah. $01, P. B. 4 (1999) 495 Bom. T., R. 174. . 
2 [1937] AT. ang, 5 (1934) I. L. R. 12 Ran. 616. n 
3 (1929) 33 C. W. N. 599, : 
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APPELLATE CIVIL. n 


Before the Hon’ble Mr. M. C. Chagla, Chief Justice, and Mr. Justice Dixit, 


: In re J. ©. GANDHI.* 
Pleader—Professional misconduct of,—Pleader employed by plaintif in suit for accounts 
* Agreement between plaintif and pleader whereby plaintiff agreeing to pay fee 
tf pleader of amount calculated at a certain percentage of decretal amount—Whe- 
ther such agreement constitutes professional misconduct on part of pleader—Bom- 
bay Pleaders Act (XVII of 1920), Sch. III. , : . 

The plaintiff employed a pleader in a suit filed by him against the defendant 
for accounts and obtained a decree in his favour for a certain amount. The pleader 
filed a suit against the plaintiff to recover his fees from him alleging that by an 
agreement made between him and the plaintiff, the plaintiff had agreed to pay 
him in addition to a minimum fee, a fee of an amount calculated at the rate of 
a certain percentage of the amount found due to the plaintiff at the foot of the” 
accounts taken by the Court. On the question whether by entering into the agree- 
ment the pleader had committed professional misconduct:— 

Held, that the law itself permitted as an exception in a suit for accounts, where 
the subject-matter is got ascertained and where the subject-matter is to be as- 
certained as a result of the decree to be passed in the suit, that the pleader 
should make his fees dependent upon the result of the litigation, and 

that, therefore, the agreement ın the present case did not constitute professional mis- 
conduct on the part of the pleader. 

In every application for taking disciplinary action against a pleader on the ground 
of professional misconduct, where the pleader has entered into an agreement with 
his client with regard to the payment of fees, what the Court has to consider is 
whether in entering into that agreement he has departed from the traditions and 
standards which the legal profession expects from him. If he has violated any prin- 
ciple or tenet of professional ethics, then the Court will come to the conclusion that 
he has entered into an agreement with regard to the fees to be paid to him by his 
client which violates the standards of the profession and, therefore, he is guilty of 
professional misconduct. 

Ordinarily a lawyer should fix his fees at the time when he is engaged by his 
client. He would know the work which he would have to do for his client and 
he can charge the fees according to what the law permits on taxation or higher 
fees if he thinks that his status at the Bar or the complexity of the case demand 
that he should charge a higher fee. But ordinarily it must always be improper 
for a lawyer to leave the determination of the fees till the conclusion of the liti- 
gation or to leave the determination of the fees dependent upon how the litigation 
fares. 

In re Gauba,’ explained. 
In re “G’ Bai Meherbai v. Maganchand® and In re Bhandara,‘ referred to. 


One Sakerlal, who had certain disputes with the Gujarat Gur Supply Com- 
pany at Ahmedabad in respect of weights and prices of the supplies made to 
him by the company, engaged as his pleader one J. C. Gandhi to file a suit 
against the company for accounts and to recover the amount due at the foot 
of such accounts. The pleader filed suit No. 187 of 1945 against the company 
and a preliminary decree for accounts was passed in favour of Sakerlal. On 
November 29, 1949, a final decree was passed in favour of Sakerlal for 
an amount of Rs. 20,045-12-0. The pleader then filed a suit (No. 146 
of 1952) against Sakerlal to recover from him Rs. 5,011-9-0 for arrears 
of his fees, alleging that there was au agreement between him and Saker- 
lal under which Sakerlal had agreed to pay to him a minimum fee. of 
Rs. 250 and a further fee of an amount calculated at the rate of 25 


Decided, June 29, 1956. Civil Reference No. 2 (1954) 56 Bom. L. R. 1229, s.o. 

of 1956, made by V. R. Shah, District 8 (1904) I. L. R. 29 Bom. 228, s. co. 7 Bom. 
, Broaoh. . L. R. 131. 

1 (1954) 56 Bom. L. R. 838. 4 (1901) 3 Bom, L. R. 102. 


è 


1956.] In re J. 0. GANDHI 867 


per cen. of the amount found due to Sakerlal at the foot of the accounts 
taken by the Court. It was further alleged that under this agreement the 
amount calculated at 25 per cent. was to be paid to the pleader within one 
month of the date of the final decree passed by the Court. The trial Court 
raised a preliminary issue as to whether the agreement alleged by the pleader 
was vold as being against public policy. The trial Court held that the agrte- 
ment was vold and dismissed the suit. On appeal the District Judge dismissed 
the pleader’s appeal. In the meantime Sakerlal preferred an application to , 
the District Judge alleging that the agreement alleged by the pleader amount- 
ed to professional misconduct and that disciplinary action should be taken 
against him. The District Judge came to the conclusion that by entering into 
the agreement the pleader had committed professional misconduct for which 


- disciplinary action could be taken against him and referred the matter to the 


High Court under s. 26 of the Bombay Pleaders Act, 1920. 


> The refegence was heard. 


H. M. Chokst, Government Pleader, for the referor. 
S. M. Shah, with B. R. Shah, for the pleader. 


CHaaia C.J. This is a reference made to us by theeDistrict Judge of Broach 
under the Bombay Pleaders Act. He has come to the conclusion that the 
pleader concerned has committed professional misconduct in his capacity as a 
pleader. The learned District Judge came to this conclusion on certain facts 
which were established before him. It appears that the pleader was employed 
by one Sakerlal Ramjibhai in a suit which he had filed, suit No. 187 of 1945, 
against the Gujarat Gur Supply Co. The suit was for accounts, the plaintiff 
contending that the defendant was his agent and had failed to account for 
the transactions which had taken place in the course of the agency. A preli- 
minary decree was passed in that suit in favour of the plaintiff and on Novem- 
ber 29, 1949, a final decree was passed when a sum of Rs. 20,045-12-0 was found 
due by the defendant to the plaintiff. The decree also provided for the taxed 
costs of the plaintiff’s pleader which were taxed at Rs. 584. The pleader filed 
a suit, being suit No. 146 of 1952, to recover from the plaintiff a sum of 
Rs. 5,011-9-0 on the allegation that there was an agreement with regard to 
his fees between him and the plaintiff and under this agreement this amount 
was due. The agreement that was pleaded by the pleader in the suit was that 
the cent had agreed to pay to him a minimum fee of Rs. 250 and a further fee 
of an amount calculated at the rate of 25 per cent. of the amount found due 
to the client at the foot of the accounts taken by the Court. Further, the 
amount ealeculated at 25 per cent. was to be paid to the pleader within one 
month of the date of the final decree passed by the Court. The trial Court 
raised a preliminary issue as to whether this agreement was against public 
policy. It held that it was and dismissed the suit. The pleader went in appeal 
to the District Court and the learned District Judge confirmed the decision 
of the trial Court. The pleader preferred a second appeal to this Court, which 
appeal is still pending. In the meanwhile the client made an application to 
the learned District Judge to proceed against the pleader on the ground that 
he was guilty of improper conduct. The learned District Judge held the neces- 
sary inquiry and has made the reference to us which has now come up for 
hearing. 

What has been urged by the Government Pleader in support of the refer- 
ence is that this agreement entitles the pleader to receive remuneration which 
is wholly dependent upon the result of the litigation. If the plaintiff’s suit 
were to be dismissed, apart from the minimum fee of Rs. 250 the pleader would 
not receive anything at all. If a decree was passed in favour of the plaintiff, 
then the faes of the pleader would depend upon the quantum of the amount 
decreed in favour of the plaintiff. According to the Government Pleader, jt is 
now settled’ law that when a pleader charges fees on the basis of the res 
a litigation, such conduct on the part of the pleader amounts to professional 
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misconduct or improper conduct. In support of this contention refiance is 
placed on the recent decision of this Court reported in In re Gauba,' 
which was affirmed by the Supreme ‘Court in In-re ‘‘@’’.2 In that case 
Mr. Justice Gajendragadkar and Mr. Justice Vyas laid down that where an 
advocate agrees with his client to accept as his fees or professional remunera- 
tien a specified share in the subject-matter of the litigation upon the success- 
ful igsue of such litigation, the conduct of the advocate in entering into such 
agreement amounts to professional misconduct. In that case the advocate had 
entered into an agreement with his client that he would get from the client 
50 per cent. of the amount recovered by his client from the opponent, and the 
advocate contended before the Court that under s. 3 of the Legal Practitioners 
(Fees Recovery) Act it was open to him to charge any fees which he thought 
proper. The contention was that the quantum of fees was a matter of contract 
between the lawyer and the client and the Court had no authority or power 
to interfere with that contract. That argument was rejected by this Court 
and the Court pointed out that there was no complete freedom of contract as 
between the lawyer and his client. Every contract was subject to the provi- 
sions of s. 23 of the Contract Act and that section had equal application to a 
contract entered into between a lawyer and his client, and if the contract 
between the lawyer and the client was opposed to public policy, that contract 
could not be given effect to, and the Court held that in that particular case the 
contract was against public policy and therefore the contract was not 
enforceable, and the advocate having entered into a contract which was 
against public policy was guilty of professional misconduct. When the 
matter went to the Supreme Court, the learned Judges of the Supreme 
Court upheld the decision of the High Court, but on a much simpler and 
broader ground. They took the view that every lawyer was bound by princi- 
ples of professional ethics and he could not enter into any contract which 
contravened any principle or tenet of these ethics, and, therefore, the Court 
came to the conclusion that in entering into this agreement if the advocate 
had failed to conform to the traditions and standards of the profession, the 
lawyer would be guilty of professional misconduct irrespective of any question 
of the contract being bad on the ground of public policy. Therefore, in every 
case where a pleader has entered into an agreement with his client with regard 
to the payment of fees, what we have to consider is whether in entering into 
that agreement he has departed from the traditions and standards which the 
legal profession expects from him. If he has violated any principle or tenet 
of professional ethics, then the Court will come to the conclusion that he has 
entered into an agreement with regard to the fees to be paid to him by his client 
which violates the standards of the profession and therefore he is guilty of 
professional misconduct. 

A distinction was sought to be made by Mr. Shah between the case which 
Mr. Justice Gajendragadkar and Mr. Justice Vyas decided and the case before 
us. It is said by Mr. Shah that the case which that division bench was consi- 
dering was a case where the lawyer had stipulated to receive a certain share 
in the actual recovery made by the client, and Mr. Shah says that whenever 
there is such an agreement it is clear that the lawyer is guilty of professional 
misconduct. But Mr. Shah says that in this case the agreement is not to share 
in the recovery. The fees of the lawyer do not depend upon whether the plain- 
tiff recovered the amount of the decree or not. As a matter of fact, the agree- 
ment provides that the amount of the fees are to be paid within one month 
from the the date of the final decree, and therefore aceording to Mr. Shah the 
principle in In re Gawba’s case does not apply to this case. We refuse to accept 
' that contention. The principle laid down by Mr. Justice Gajendragadkar and 
Mr. Justice Vyas and which was confirmed by the Supreme Court is much 
wider and much more important than its actual application to the gfacts which 
eS the Court. The principle that was laid down was thafit is essen- 
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tial in ghe interests of administration of justice and in the interests of the 
legal profession itself that the lawyer must, while conducting the litigation of 
his client, observe a certain objectivity and detachment which are necessary 
for the proper conduct of the litigation, and if the lawyer becomes ‘interested 
in the result of the litigation, he loses both his objectivity and his detachment. 
He puts himself in the same position as the litigant and although formally 
appearing as a lawyer and arguing for his client, for all practical purpoges he 
is no better than and no different from the litigant himself. If that is the 
true principle to be deduced from that decision, that principle applies whether 
a lawyer contracts with his client to receive a certain percentage of the money 
actually recovered in the litigation or contracts with his client to recover a 
certain percentage of the decretal amount. In both cases it can be said that 
the lawyer is ipterested in the litigation. His fees depend upon the result of 
the litigation. In a sense also he is speculating on the litigation because it is 
uncertain whether he would get any fees, and if he would get fees what the 
quantum od the fees would be. It may be said that ordinarily a lawyer should 
fix his fees at the time when he is engaged by his client. He would know the 
work which he would have to do for his client and he can charge the fees ac- 
cording to what,the law permits on taxation or higher fees if he thinks that 
his status at the Bar or the complexity of the case demand that he should 
charge a higher fee. But ordinarily it must always be improper for a lawyer 
to leave the determination of the fees till the conclusion of the litigation or to 
leave the determination of the fees dependent upon how the litigation fares. 
If we were to apply that principle to the facts of this case, at first blush it 
may appear that the pleader has no answer to the charge that was levelled 
against him and, as the learned District Judge holds has been proved, except 
for the minimum amount of Rs. 250 he has not fixed the amount of his fees 
when he was engaged by his client. He was not sure at all as to whether he 
would get any additional fees beside the sum of Rs. 250, because if the suit 
was dismissed, he would get nothing more. Even if the suit was decreed, he 
did not know what his fees wouid be, because it would depend upon the quan- 
tum of the decretal amount. Therefore, in undertaking this litigation it may 
be said that he was speculating as to what remuneration he would get at the 
end of the litigation, and he also allowed himself to be interested in the result 
of the litigation because his remuneration would depend upon the success or 
failure of the litigation. 

But in this particular case we are dealing with a litigation which is of a 
peculiar character and with regard to which the law has made special provi- 
sion. When we turn to the Pleaders Act, Schedule III contains the rules for 
computing the pleader’s fee and the fees are computed ad valorem on the value 
of the subject-matter in dispute. In most suits that are filed the subject-matter 
is known and can be valued and the pleader knows what fees he will get when 
the bill of costs is taxed. But when we are dealing with a suit for accounts, 
the subject-matter in a sense is not known or ascertained till the decree is 
passed. Before the decree is passed the subject-matter of the suit is the ac- 
countability of the defendant and for the purpose of Court-fees a party is 
entitled to put any artificial value on the relief that he is claiming in the suit, 
and the Court-fees Act itself provides that when the decree is passed in favour 
of the plaintiff, he must pay the proper Court-fees which would have been 
payable if he had filed the suit for the amount for which it was decreed. But 
as far as the pleader is concerned, he gets his fees taxed also on the amount of 
the decree that is passed in the suit for taking accounts. His fees cannot be 
taxed otherwise because at the date when the suit is filed there is no indication 
as to what relief the plaintiff would get. The plaintiff’s suit may be dismissed 
or the plaintiff may get a decree for an amount which could only be deter- 
mined by ¢he Court after the accounts are taken, and therefore, it may be 
said that Whereas in other suits the subject-matter is known at the date when 
the suit is filed, in a suit for accounts the subject-matter is determined hygMe 
result of the suit. A curious result is brought about that in a suit for accounts 
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the pleader’s fees are made entirely dependent upon the result of the litégation. 
the suit is dismissed, he would get only the minimum fees provided by the 
Act, and if tue suit is decreed, his ad valorem fees would depend upon the 
amount of the decree. This is one of those rare cases where tne pleader does 
not know when the litigation starts as to what his fees will be. He may have 
to work very hard for his client in the preparation of the suit, in the conduct 
of the suit he may have to appear before the Commissioner appointed for the 
taking of accounts, the accounts may be lengthy, the accounts may be compli- 
cated, and yet if after all the work that he has done the suit were to be dis- 
missed, he would only be entitled to the minimum fee prescribed in the Pleaders 
Act. On the other hand, the suit may be simple, it may not require special 
services from the pleader, and yet if a decree is passed in favour of his client 
for a large amount, he would be entitled to substantial fees on the ad valorem 
basis. Of course, it may be said that taxation under the Pleaders Act is not 
as it is on the Original Side of this High Court on the quantum meruit basis; 
costs payable to the pleader are regulated ad valorem on the value ef the sub- 
ject-matter. But the distinction between a suit for accounts and other suits, 
as has already been pointed out, is that whereas in the one case the subject- 
matter is known and ascertained and the pleader’s fees are taxed on the value 
of that subject-matter, irmespective of what the decision in the suit might be; 
in the case of a suit for accounts the subject-matter is not ascertained till the 
decision is reached and the fees of the pleader depend upon the result of the 
litigation. . 
‘Now, in view of this position with regard to a suit for accounts, can it be 
said that the present agreement entered into by the pleader constitutes profes- 
sional misconduct on his part? If the pleader had agreed to take from the 
client his taxed costs, undoubtedly he would have been within his rights. If 
he had agreed with his client to take double or treble the taxed costs, the Gov- 
ernment Pleader concedes that the pleader would have been equally within 
his rights, apart from the question, which we will later discuss, about the fees 
being excessive or exorbitant. Is there then any difference in principle between 
a pleader agreeing to take from his client twice or thrice the taxed costs and his 
agreeing with his client to take from him a percentage of the decretal amount? 
If the principle which has got to be applied is that the pleader should not be 
interested in the result of a litigation, then that principle applies whether the 
pleader agrees to take taxed costs or more than the taxed costs, or whether he 
agrees to take a percentage of the decretal amount. The situation is identical 
in both the cases. Even if he is getting the taxed costs, under the law he is 
in the same position as he is under the present agreement. Therefore, we have 
reached this conclusion that the law itself permits as an exception in a suit 
for accounts, where the subject-matter is not ascertained and where the sub- 
ject-matter is to be ascertained as a result of the decree to be passed in the 
suit, that the pleader should make his fees dependent upon the result of the 
litigation. In our opinion, it is unfortunate that there should even be this 
exception to the general rule we have laid down, but we see the practical diff- 
culty of not permitting this exception. It would be very difficult for pleaders 
to value the subject-matter in a suit for accounts at the time when the plaint 
is put on the file. 

In Bai Meherbast v. Maganchand' Sir Lawrence Jenkins C.J. delivered a 
rather important judgment in favour of the lawyers where he pointed out that 
a vakil’s fee should be calculated on the amount of the actual value of the pro- 
perty, the subject-matter of the suit, and not on the amount of the claim as 
estimated for the purposes of the payment of Court-fees, and the learned Chief 
Justice further stated that the real as well as the Court-fee value should be 
stated on every plaint and memorandum of appeal, and in case of dispute an 
issue should be raised as to the real value. Now, in this case for thefgpurpose of 

urt-fees the claim has been valued at Rs. 5. But how is the lawXer to state 
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on the plaint the amount of the actual value of the property being the sub-, 
ject-matter of the suit? As already stated, the subject-matter of the suit is 
accounts and the value of the subject-matter can only be ascertained when 
accounts have been taken and the amount is ascertained which the defendant 
is liable to pay. Therefore, it may be said in one sense that in a suit for 
accounts the decree constitutes the basis for the ascertainment of the fees pay- 
able to the lawyer, and that is the only basis on which fees can be ascertained. 
If that is the only basis, then it is open to the lawyer to contract with his Client 
that he would charge fees on a certain percentage in respect of that basis. The 
percentage may be a percentage allowed on taxation; the percentage may be a 
' percentage higher than that allowed on taxation; and the most that can be 
said in this case is that the pleader has contracted to charge his client a much 
higher percentage on the basis of the decree than would be permissible to him 
on taxation. 

The Government Pleader relied on the very early decision of this Court 
which has formed the basis of most decisions with regard to lawyer’s fees that 
have been decided subsequently, and that is the judgment reported in In re 
Bhandara,’ and the observations which are relied upon are the observations 
which appear at the foot of the judgment at p. 118. These observations are 
clearly obiter, but they have received the respect o$ the Bar and the Bench 
which any observation of Sir Lawrence Jenkins are entitled to, and what the 
learned Chief Justice said was: 

“The condition and exigencies of a mofussil business may justify procedure on the 

part of an Advocate which would receive no countenance in the Presidency towns; but 
(to allude to one matter the papers disclose) I consider that for an Advocate of this 
Court to stipulate for, or receive, a remuneration proportioned to the results of litiga- 
tion or a claim whether in the form of a share in the subject-matter, a percentage, or 
otherwise, is highly reprehensible,...” 
What the Government Pleader says is that in this case the pleader received a 
remuneration proportioned to the results of the litigation. Strictly the Gov- 
ernment Pleader is right, but when the law itself in a suit for accounts per- 
mits a remuneration to the pleader which is proportioned to the results of the 
litigation, how can it possibly be said that a private agreement increasing the 
remuneration based on the same principle constitutes professional misconduct 
on the part of the lawyer? 

We have also to consider the question whether on the face of it the amount 
charged by the pleader constitutes the agreement into an extortionate or un- 
conscionable agreement. Mr. Shah has attempted to argue that a lawyer is 
entitled to charge any fee he thinks proper. His contention is that as far as 
the fees of a lawyer are concerned they are entirely a matter of contract; that 
a lawyer is entitled to estimate the value of his services which is to be ren- 
dered to his client and charge accordingly. In our opinion that view is not 
consistent with the highest traditions of the profession. It must be borne in 
mind that a lawyer is practising an honourable profession and is not engaging 
in a business. It is entirely wrong to look upon a lawyer as a person standing 
in the market place selling his wares. A businessman sells his goods to make 
profit and the mercenary motive may well be the dominant motive in the acti- 
vities he carries on. In the case of the lawyer the dominant motive is assist- 
ing the administration of justice. He represents his client in order to help the 
Court in discovering the truth and vindicating justice. He is entitled to 
charge: proper fees, but it should not appear that the fees he is charging are 
extortionate or he is taking advantage of the difficulties of the client who re- 
quires his services. The lawyer must always remember that in its origin a 
person practising the profession never charged any fees at all. The Barrister’s 
gown has still got a contrivance at the back which enabled the grateful client 
to put goÑ mohurs in the receptacle unbeknown to the lawyer. Even today a 
Barrister gannot sue for his fees. All this shows that the making of -_ is 
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only incidental to the professional activities of a lawyer. The mainepurpose 
‘Is to help the Courts in seeing that justice is properly administered. In our 
India of today every institution in order to survive must serve a social pur- 
pose. The Bar serves an extremely important social purpose. It is precisely 
because of this that the lawyer owes a duty not only to himself but to society, 
and in charging fees he must remember that he must not exact fees which 
nécessity compels the client to pay and which may be beyond his capacity. 
Now?.we are not suggesting for a moment that the only fees that a lawyer 
should charge are the fees allowable on taxation, but by allowing certain fees 
on taxation tne Legislature has clearly indicated what in its opinion is the 
reasonable remuneration that a lawyer should receive. The taxed costs are the 
costs which the losing party has to pay to the successful party. But the prin- 
ciple underlying costs is that they should constitute an indemnity in favour 
of the successful party in respect of expenses legitimately undertaken by him 
in the conduct of the litigation. Therefore, we cannot wholly ignore rules of 
taxation in determining whether the fees charged by a lawyer arə proper or 
not. 


Mr. Shah relied on a decision of the Privy Council for what seems to us a 
very extraordinary proposition that charging heavy fees by a lawyer, charging 
even extortionate or uneonscionable fees can never constitute misconduct. 
When we look at the Privy Council decision it is clear that the Privy Council 
has not laid down any such extraordinary proposition. The decision relied on 
is reported in Anandalwan v. Judges cf the Madras High Court.’ The pas- 
sage on which reliance is placed is (p. 881): 

“,..The size of the fees in relation to the work done or the work undertaken may be 

open to criticism, but it cannot, in their Lordships’ opinion, amount of itself to gross 
professional misconduct,...” 
Therefore, all that their Lordships were laying down was that the size of the 
fees by itself or of itself cannot be a ground for holding that the lawyer who 
should charge those fees was guilty of professional misconduct. But if other 
circumstances establish that the lawyer was extorting fees or under the cir- 
cumstances the fees charged became unconscionable, then surely it could not 
be said that the lawyer who got fees in such a manner was not guilty of pro- 
fessional misconduct. 


Mr. Shah relied also on two American cases for the same proposition, but in 
our opinion neither of these two cases supports his contention. The first is the 
case reported in George Taylor v. Elizabeth Bemiss.2 In that case 50 per cent. 
of the claim was held not to be extortionate fee for the lawyer. But this result 
wag arrived at by the Supreme Court in America on the finding that the 
attorney exercised no influence in adjusting the amount, but it was voluntarily 
offered, and he paid out of-it large amounts to other counsel. This very deci- 
sion shows that 1f these factors were not present, the Supreme Court may have 
taken the view that 50 per cent. was extortionate. In any view of the case, 
it is clear that the Supreme Court has -jurisdiction in a proper case to hold that 
the fees charged by a lawyer are extortionate fees. The other case is reported 
in Nutt v. Knut.” In that case the lawyer stipulated with his client to receive 
33-1/3 per cent. of the amount allowed on the claim, and the Supreme Court 
held that (p. 21): l 

“ ,.Such an agreement did not give the attorney any interest or share in the claim 
itself, nor any interest in the particular money paid over to the claimant by the gov- 
ernment. It only established an agreed basis for any settlement that might be made, 

į after the allowance and payment of the claim, as to the attorney’s compensation.” 


This is exactly the view we are taking in this case. The agreement we are 
considering is an agreed basis for the settlement of the lawyer’s fees, the basis 


bemg tne decree which might ultimately be passed. But that on more 


{1930) 32 Bom L. R. 876, r.o. 3 (1906) 200 U.S. 12, 50 Law 348. 


Z $84) 110 U.S. 42, 28 Law edn. 64. 
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on the qgestion of the propriety of the agreement itself rather than on the ques-, 
tion of the quantum of fees. 

In this particular case we have been told by the pleader in his affidavit that 
the duration of the suit was about four years; that during this period the 
pleader personally appeared and pleaded before the Court and the Commis- 
sioner on about 55 different dates. In addition to this the pleader and his 
clerks attended the Court’s offices many times to pay process fees, to get proces- 
ses issued, to make inquiries about their service, to give addresses, to hav aff- 
davits affirmed, and for such other miscellaneous work necessary in connection 
with the suit, and the pleader points out that he had to do single handed all 
the work in the suit that is usually done in Bombay both by a solicitor’s office 
and counsel. Now, we do not find any allegation by the client that the quan- 
tum as such is extortionate or unconscionable. The only two issues that the 
client has raised in the suit were with regard to the factum of the agreement, 
as the client denied such an agreement was entered into, and as to the en- 
forceability of the agreement, and the trial Court so far has only tried the 
preliminary issue as to, the enforceability of the agreement. The pleader ap- 
plied for an amendment to sue for the amount on the basis of quantum merwit, 
that amendment was rejected, and the question of the rejection is still the sub- 
ject-matter of the'second appeal pending before the Court. Therefore, we can- 
not say on the record before us that the amount charged by the pleader is 
extortionate or unconscionable. If we could have said so, we would have had 
no hesitation in holding that the pleader was guilty of professional misconduct. 
It may be said in fairness to the pleader that by his counsel Mr. Shah he has 
agreed that whatever the result of the litigation beween him and his client 
may be, he would under no circumstances charge his client more than Rs. 2,000. 
Therefore, even if he proves the agreement, and under the agreement he is 
entitled to Rs. 5,011-9-0, he will not take from his client more than the sum 
of Rs. 2,000. 

Under the circumstances, we are of the opinion that it could not be said in 
this case that the pleader was guilty of professional misconduct. We will, there- 
fore, make no order on the reference. No order as to costs. 


No order on reference. 


Before Mr. Justice Bavdekar. 

BALLABHDAS ESHWARDAS v. THE UNION OF INDIA.? 

Civil Procedure Code (Act V of 1908), Sec. 80, O VII, r. 11—Notice given under s. 80 
not stating relief claimed by plaintiff—Relief claimed by plaintiff in suit could be 
found from notice though not stated in terms in notlce—Whether such notice bad 
—Contract with railway administration terminated by notice given to’ plaintifs by 
Chief Commercial Superintendent of railway—Plaintiffs giving notice under s. 80 
to General Manager of railway—Suit by plaintiffs against Union of India and Chief 
Commercial Superintendent—Effect of want of notice to Chief Commercial Super- 
intendent on maintainability of suit. 

For the purposes of s. 80 of the Civil Procedure Code, 1908, if the reliefs for 
which the plaintiff was suing could be found from the notice, it is not necessary 
to hold the notice bad merely because in terms it does not state what the reliefs 
which the plaintiff would ask for were. 

The plaintiffs had got a contract from the Central Railway to run buffet cars 
in trains and to conduct stalls for the sale of foodstuffs at a railway terminus. 
This contract was terminated by a notice given to the plaintiffs by the Chief 
Commercial Superintéhdent of the Railway. The plaintiffs gave a notice to the 
General Manager of the Railway under s. 80 of the Civil Procedure Code, 1908, 
but no notice was given by them to the Chief Commercial Superintendent. The 
notice specifically stated that the Union of India as well as the Chief Commercial 
Superi dent could not possibly act upon the notice which had been given to 


“Decided, July 5, 1956. Appeal No. 70 of Citv Civil Court, Bombay, in suit No’ 1834 
1956. from the decision of B, J. Divan, Judge, of 1956. 
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the plaintiffs terminating the contract in their favour, but it did not megtion the 
reliefs for which the plaintiffs were going to sue. The plaintiffs then filed a suit 
against the Union of India and the Chief Commercial Superintendent for a decla- 
ration that the contract was not properly terminated and for an injunction res- 
training them from taking any action under the notice given by the Chief Com- 
mercial Superintendent. On the questions (1) whether the notice given by the 
plaintiffs under s. 80 of the Code was bad as it did not state the reliefs for which 
the plaintifis were going to sue and (2) what the effect of the failure by the plain- 
tiffs to give notice to the Chief Commercial Superintendent was as regards the 
maintainability of the suit:— 

Held,(1) that it could be understood from the notice given by the plaintiffs that 
the reliefs for which the Union of India would be sued would be for an injunction 
restraining the Union of India from acting upon the notice terminating the con- 
tract, and, therefore, the notice was not bad merely because in terms it did not 
state the relief for which the plaintiffs were going to sue, and 

(2) that the plaintiffs could get all the relief which they wanted hy suing the 
Union of India, and the Chief Commercial Superintendent was not consequently 
a necessary party to the suit and, therefore, the suit could proceed against the 
Union of India. 

Even if the correct thing to do when in any particular case it is found that the 
suit is barred by the provisions of s. 80 of the Civil Procedure Code, 1908, is to 
reject the plaint, when it cannot be said that the whole suit is barred under O.VU, 
r. 11, of the Code, there is nothing which compels the Court to reject the plaint. 

Raghubans Puri v. Jyotis Swarupa, Appa Rao v. Secretary of State for India; 
Jagadischandra Deo Dhabal Deb v. Debendrapasad Bagchi’ and Bhagchand v. 
Secretary of State,‘ distinguished. 

Noor Mohammad v. Abdul Fateh,’ referred to. 


Messrs. BALLABHDAS ESHWARDAS (plaintiffs), who were a partnership firm 
carrying on the business of catering, had a contract from the Central Railway 
to run buffet cars in certain trains running between Bombay and Poona and to 
sell foodstuffs etc. at certain stalls at the Victoria Terminus in Bombay. On 
January 23, 1956, the Chief Commercial Superintendent, Central Railway, 
Bombay (defendant No. 2) by a notice terminated this contract on and from 
April 1, 1956. On February 10, 1956, defendant No. 2 extended the notice 
period upto May 31, 1956. On March 17, 1956, the plaintiffs wrote to defendant 
No. 2 stating that the aforesaid notices were illegal and void, that the contract 
at Victoria Terminus and the buffect cars was, upto March 31, 1957, and that it 
could not be terminated before that date. On March 28, 1956, the plaintiffs 
served a notice upon the General Manager, Central Railway, Bombay, under 
g. 80 of the Civil Procedure Code, 1908, challenging the legality and validity 
of the notices. The plaintiffs filed the present suit against the Union of India 
(defendant No. 1) and defendant No. 2 asking for a declaration that the ter- 
mination of the contract was void, illegal, inoperative and ineffective, and for 
an injunction against the defendants restraining them from taking any action 
under the notices. Pending the hearing and final disposal of the suit, the plain- 
tiffs took out a notice of motion for injunction restraining the defendants from 
acting upon the notices. The trial Judge held that the notice which was given 
to the General Manager, Central Railway, Bombay, was prima facie bad and 
he, therefore, dismissed the notice of motion, observing, in his judgment, as 
follows :— 

“The reliefs prayed for in the plaint, as I have set out earlier, are for a declaration and 
an injunction in connection with the notices of January 23, 19%, and February 8/10, 1956. 
Looking to the notice, exh. J—even looking at the notice in the most liberal manner—one 


fails to find indication whatsoever of these reliefs. Under s. 80, it is incumbent upon 
the plaintiff Da out in the notice under s. 80 the relief which he claims in the suit 


1 .(1907) I. L. R. 29 All. 325. 4 (1927) 29 Bom. L. R. 12%, p.o. 
930) I. L. R. 54 Mad. 416. 5 [1941] A.I. R. Pat. 46]. 
3 930) I. L. R. 58 Cal. 850. 
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or which ge proposes to claim in the suit. When one turns to exh. I, it can be noticed 
that the notice has been drafted by an advocate, and hence it is not a layman’s notice” 
which would require a more liberal construction than the notice sent by an advocate. 
Mr. Purshottam relied upon sub-para. 16 of para. 12 of this notice and also upon para. 17 
of this notice for the purpose of showing that the relief which he was praying for in the 
suit has been indicated, if not set out in specific terms in the notice. Sub-paragraph 16 of 
para. 12 is in these terms: “That in any case the alleged termination notices being void, 
illegal and ineffective, the Central Railway cannot act on the basis of the said termirfiting 
notices.’ When one turns to the initial portion of para. 12, it reads thus: ‘That my clients 
challenge the legality and validity of the 23 notices for the following amongst other 
*reasons:’ So sub-para. 16 sets out the reason why, according to the plaintiffs, the termi- 
nation notices are illegal and void. Paragraph 17 says: ‘That under the circumstances, I 
hereby serve you with this notice under s. 80, C:P.C., that the Central Railway should with- 
draw the 23 notices given to my clients terminating their 23 agreements on your Railways 
within a period of 2 months from the receipt of this notice failing which my client shall 
be compelled,to file a civil suit for the said purpose.’ What the purpose is, has been left 
delightfully vague. But even if one were to read behind these lines of para. 17, the only 
purpose which has been given is that they will challenge the notices; but whether they 
will challenge the notices by way of damages or any other relief has not been indicated. 
By this notice, exh. I, no indication whatsoever, has been giyen to the Union of India or 
defendant No. 1 as to what is the type of the suit which the plaintiffs were contemplating 
at the time when the notice under s. 80 was given or what was the type of relief which 
they were contemplating to claim. If Mr. Purshottam’s contention is correct, even the 
claim for damages would be included in this relief, because by challenging the notices of 
January 1956 and February 1956, the plaintifis would be claiming damages on the ground 
that the wrongful termination of the plaintiff’s licence has caused them damages in a parti- 
cular figure and the plaintiffs would be putting their own estimate and it would be open to 
the plaintiffs to claim damages. In my opinion, it cannot be said, reading the entire notice, 
exh. I, that the relief which they claim or even the nature of the relief which they are 
going to claim has been set out in exh. L 
In this connection Mr. Purshottam relied upon the passage summarised from various 
authorities as set out at p. 305 of Sir Dinshaw Mulla’s Commentary on the Code of Civil 
Procedure, 12th edn. The passage is as follows: ‘If the notice under this section does 
not definitely state the relief claimed but the allegations in the notice leave no doubt 
whatever as to the nature of the suit in contemplation, the object in giving the notice is 
served and the requirements of law in respect of the notice should be considered as satis- 
fied. As was stated by Pollock C. B. in Jones v. Nicholle, (1844), 13 M. & W. 361, it is 
necessary to import a little commonsense into notices of this kind. Moreover, an alter- 
native and a lesser claim which is not mentioned in the notice cannot derogate from 
the plaintiffs right to have the suit tried on the issue which is claimed in the notice.’ 
Now, applying the test mentioned by Sir Dinshaw Mulla, namely, whether the notice 
leaves no doubt whatsoever as to the nature of the suit in contemplation, reading the 
notice as a whole and particularly para. 12 (16) and para. 17, it cannot be definitely 
stated that the notice leaves no doubt whatsoever as to the nature of the suit. No indi- 
cation is given whether damages were going to be claimed or an injunction was going 
to be prayed for or what other relief was likely to be sought. If without using the 
words ‘declaration’ and ‘injunction,’ the plaintiffs had given indication that some such 
relief would be sought, even that might have been sufficient. But no such indication 
has been given, and, therefore, on that ground, Mr. Kolah’s contention appears to be 
valid.” F 
The plaintiffs appealed to the High Court. 
Purshottam Tricamdas, for Haridas & Co., for the appellants. 
R. J. Kolah, for Little & Co., for the defendants. 


BavpEK4R J. The appellants are contractors who have got a contract from 
the Central Railway to run buffet cars in certain trains running between Bom- 
bay and pons and certain stalls at Victoria Terminus. It appears from the 
evidence tat they have besides 22 other contracts. All these einen Abe 
been terminated by a notice given by the Chief Commercial Superinten of 
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the Central Railway on January 23, 1956. This notice was admittedly served 
“upon the appellants and called upon them to vacate among others the stalls at 
V.T. and the carriages in which the appellants run the buffet service between 
Bombay and Poona by April 1, 1956. It appears that by a subsequent letter 
dated February 10, 1956, this period was extended upto May 31, 1956. It was 
the case of the appellants that so far as the contract of buffet cars in certain 
trains between Bombay and Poona and the stalls at V.T. are concerned, this 
contfact was renewed and was to expire only on March 31, 1957. Whatever 
may be the case consequently with regard to the other contracts which the Chief 
Commercial Superintendent purported to terminate, this contract could not 
be terminated by the Chief Commercial Superintendent before March 31, 1957. 
They said besides that the Chief Commercial Superintendent was not the person 
who was entitled to terminate the contracts, and the notice,of termination 
would have to be worded in a particular manner. The contract could be ter- 
minated by the proper authority, which in this case was the President of India. 
They thereupon first of all carried on certain correspondence: They wrote a 
letter to the Chief Commercial Superintendent in which they mentioned that 
the contract at Bombay V.T. and the buffet cars was upto March 31, 1957, and it 
could not be terminated before that date. Subsequently they gave a notice to 
the General Manager of she Central Railway, Bombay, as they were required 
to do if they wanted to sue the Union of India. Then they filed the suit from 
which the present appeal arises against both the Union of India and the Chief 
Commercial Superintendent contending that the contract to run buffet cars 
and the stalls at V.T. could not be terminated before March 31, 1957, and in 
any case it was not properly terminated. Pending the snit they made an 
application to the learned trial Judge for an interim injunction restraining 
the defendants from interfering with the business which they were carrying 
on at V.T. and in the buffet cars. The learned trial Judge refused to grant 
this injunction because in his view the notice which was given to the General 
Manager, Central Railway, was bad. It was also contended before him that 
it was necessary to give a notice not only to the General Manager, Central Rail- 
way, but also to the Chief Commercial Superintendent, who was also a defen- 
dant in the suit. He said, however, that even though no notice was given to 
him, he was not a necessary party to the suit and consequently the suit would 
be good as far as the Union of India is concerned. But inasmuch as he came 
to the conclusion that the notice which was given was prima facte bad, he has 
not given the appellants the injunction they had prayed for. 

The appellants have come in appeal, and the first question which arises in 
the appeal is as to whether the learned trial Judge is correct in holding as he 
did that prima facie the notice was bad. Now, I do not think it would serve 
any useful purpose in going into the question of prima facte because I have 
heard the arguments both on behalf of the appellants and on behalf of the res- 
pondents whether the notice was good or bad and I think it would be proper 
at this stage to go into the question whether the notice was bad finally and 
not prima facte. 

Taking first the reason for which the learned trial Judge held that the notice 
was bad, he held that the notice was bad because after stating the cause of 
action it did not mention what reliefs the plaintiffs were going to sue the 
defendants for. Section 80 requires that the notice must state the reliefs for 
which the plaintiff is going to sue. It has been well established now that it is 
necessary to import a certain amount of common sense in the interpretation of 
these notices, and if the reliefs for which the plaintiff was suing could be found 
from the notice, it is not necessary to hold the notice bad merely because in 
terms it does not state what the reliefs which the plaintiff would ask for were. 
Taking up an illustration, if a person gave a notice to the Union of India that 
it owed him Rs. 500 and he would file a suit if he was not paid, thy failure. to 
mention that the suit which would be filed would be for recovery Hf Rs. 500 

` the Union of India ought not to make the notice bad. The lekrned trial 
Judge appears to have had this consideration in mind; but he says the difficulty 
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in this gase was that upon the cause of action which the plaintiffs had stated 
in the notices it was quite possible that the plaintiffs might have sued for 
damages. Now, that must be conceded. What has got to be seen, however, in 
this case is the plaintiffs were suing for specifie relief, and in a suit for specific 
relief damages are often claimed as an alternative relief and sometimes they 
may be granted when they are not claimed. On the other hand, it is obvio 
in the case of a contract like the one which the appellants hold that it one 
be much more profitable for them to sue for specific relief, upon getting Which 
they would be able to go on with their business than to sue the Union for 
damages. In my opinion, in these circumstances, it did not make any difference 
* that upon the cause of action which the appellants had they might have sued 
either for specific relief or for damages. It can be understood from the notice 
that the relief for which the Union of India would be sued would be for an 
injunction restraining the Union of India from acting upon the notices termi- 
nating the contract. The notice specifically stated that the Union of India as 
well as tha Chief Commercial Superintendent could not possibly act upon the 
notices which had been given to the appellants terminating the contracts in 
their favour. The logical conclusion from that was that the suit which would 
be filed would be a suit restraining the Union of India from acting upon the 
notice. ° 
Mr. Kolah, who appears for the Union of India, argues however that in this 
case the plaintiffs’ cause of action really was not confined to the irregularity 
of the notices terminating the appellants’ contract. The plaintiffs claimed by 
their plaint that in the first instance the contract for the running of buffet 
carg in certain trains between Bombay and Poona and the stalls at V.T. could 
not be terminated before March 31, 1957, and even if it could be terminated, 
the notices which were given by the Chief Commercial Superintendent were 
not valid. He says that the causes of action which were a bundle of facts con- 
sequently comprised the fact that the contract for running buffet cars between 
Bombay and Poona and the stalls at V.T. was a contract upto March 31, 1957. 
He says that the notice does not anywhere refer to this fact or that this so-called 
contract renewing the original contract upto March 31, 1957, was the difficulty 
in the way of the termination of the contracts by the Union. Now, it has got 
to be remembered that in terms the notice which had been given by the appel- 
lants nowhere refers to the fact that the original agreement in regard to the 
contract to run buffet cars between Bombay and Poona and the stalls at V.T. 
bad been renewed upto March 31, 1957, and inasmuch as the cause of action 
is a bundle of facts the fact that the contract had been renewed upto March 31, 
1957, would be a part of the cause of action. But in para. 11 of the notice the 
plaintiffs did refer to the correspondence which they had carried on with the 
Chief Commercial Superintendent. They said that they had by means of such 
correspondence brought to the notice of the railway’ that the notices which 
had been given resulted in stoppage of the plaintiffs’ business and trade on 
the various stations detailed in the agreements and were illegal and invalid and 
were a serious encroachment upon the fundamental rights guaranteed to them 
under Part ITI of the Constitution of India. Now, I have already mentioned 
the letter which was written by the appellants to the Chief Commercial Super- 
intendent mentioning that the notice was invalid because the contract at Bom- 
bay V.T. and buffet cars was upto March 31, 1957. It is argued, however, on 
behalf of the Union of India that reference in para. 11 of the notice cannot be 
to this letter for the reason that the letter nowhere mentions anything about 
fundamental rights. I$ has got to ba remembered however that para. 11 does 
not refer to only one letter. It refers to several registered letters. When there- e 
fore the paragraph mentions that it was brought to the notice of the railway 
authorities that the notices were illegal and invalid and were a serious encroach- 
ment upo& the fundamental rights guaranteed to the appellants under Part III 
of the Coþtitution of India, the reference is not to one letter but to more, and 
it cannot™be said that this paragraph does not refer to the letter to ae age 
Commercial Superintendent wherein it was mentioned that the contract at 
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Bombay V.T. and in respect of buffet cars was upto March 31, 1957% because 
the letter makes no reference to fundamental rights, The whole correspondence 
has been referred to, and what para. 11 mentions is that the notices were 
illegal and invalid and were a serious encroachment upon the fundamental 
rights guaranteed to the appellants under Part III of the Constitution of India. 
Inasmuch as a number of letters are referred to some may merely mention that 
the notices were illegal and invalid and some may mention that there were 
serious encroachments upon the fundamental rights guaranteed to the appel- 
lants under Part III of the Constitution of India. The words ‘‘they are a 
serious encroachment upon the fundamental rights guaranteed to the appellants 
under Part III of the Constitution of India’’, do not consequently show that 
the reference in para. 11 was not to this letter. The learned trial Judge was 
quite right in trying to import commonsense into the constructian of the notices 
and to import the letter of March 17, 1956, into para. 11 as having been incor- 
porated by reference. In that case the Union of India had been given sufficient 
notice about the cause of action upon which the plaintiffs relied in the plaint. 

Coming next to the second contention that in this case the notice ought to 
be given to the Chief Commercial Superintendent also, it is contended before 
me that in this case notice to the Chief Commercial Superintendent had been 
given because the letter of March 17, 1956, is such a notice, It has got to be 
remembered, however, that what has got to be given under s. 80 of the Code of 
Civil Procedure is a notice of a suit. The notice must tell therefore the person 
to whom it is given that the person who gives the notice intends to sue him in 
a Court of law. Now, it is quite true that the letter of March 17, 1956, calls 
upon the Chief Commercial Superintendent to withdraw the notices which it 
characterises as illewal, void and ineffective, and goes on further to say in the 
last paragraph: ‘‘failing which you will be responsible for all consequences. ’’ 
But I fail to understand by this that the Chief Commercial Superintendent was 
told that otherwise a suit would be filed against him. It has got to be remem- 
bered next that the plaint has got to state that the notice to a person to whom 
it has got to be given has been given. The plaintiffs in the present case do 
not state in the plaint that notice to the Chief Commercial Superintendent had 
been given. I am not at present on the question what is the effect of failure 
to say that in the plaint. But it is obvious from the absence of any reference to 
the letter of March 17 as a sort of a notice m the plaint or for the matter of 
that any reference in the plaint that notice had been given to the Chief Com- 
mercial Superinendent that the appellants themselves did not understand 
this letter was a notice. Then again no attempt appears to have been made 
even to persuade the learned trial Judge to hold that this letter of March 17, 
1956, was a notice of a suit given to the Chief Commercial Superintendent. Now, 
the whole object of requiring by s. 80 a notice to be given to the person to be 
sued is that he should understand that a suit is likely to be filed against him so 
that he should make reparations after examining his prior acts and finding 
out if there was any illegality committed. If the appellants themselves could 
not understand the letter of March 17 as a notice which was given by them, it 
ig obvious that the Chief Commercial Superintendent would have found some 
difficulty in treating this letter as one. The law requires a proper notice to be 
piven. There is no reason why a dubious letter should be treated as an adequate 
notice to the Chief Commercial Superintendent that failing his withdrawing 
the notices a suit would be filed against him. 

No notice to the Chief Commercial Superintendent ‘was given and the only 
question which arises is what the effect of failure to give notice is; was the suit 
e instituted bad so far as both the Union of India and the Chief Commercial 
Superintendent are concerned or was it bad so far as only the Chief Commer- 
cial Superintendent is concerned, and what is the proper order to pass. 

Now. my attention has been drawn to three cases, of Madras, Patng and Cal- 
entta, High Courts in which the view appears to have been taken that@f a notice 
heMmpot been given to one of the defendants when a notice ought to 
to be given to him, the whole suit is bad, or in the alternative when a 
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notice həs been given by one of the plaintiffs; the plaint must be rejected wholly. 


Now, if we look at the section itself the section does not say about the plaint 
being bad in part or as a whole. The section says that no suit shall be institut- 
ed against the Government or against a public officer. That means that if a 
suit is to be instituted against Government, notice must be given to it, and if it 
is to be instituted against a public officer, notice must be given to him, and the 
result undoubtedly is that if such notice is not given either to the Central 
Government or to the public officer, they cannot be sued. The question wh€ther 
the suit is bad against both appears to have been considered from the point of 
view of what action is to be taken subsequently, and whenever a question like 

*this has arisen reliance was placedyupon the case of the Allahabad High Court 
in Raghubans Puri v. Jyotis Swarupa! which mentioned in the circumstances 
to be detailed helow that plaint should not be rejected in part. The argument 
seems to be that if notice has not been given to one of the defendants, the plaint 
will have to be rejected, and if the plaint could not be rejected in part, then in 
that case the only thing to do is to reject it wholly because allowing it to bé 
retained would allow the suit to proceed even against the person against whom 
it could not proceed. 

Now, I shall go first to the case of Rabhubans Puri v. Jyotis Swarupa. In 
that case it appears that the plaintiff sued for possession of certain property 
which consisted of both land and buildings and prayed in the alternative that 
if he was not entitled to possession of buildings upon the land a decree for 
possession of the land itself may be passed in his favour and the defendants 
ordered to remove the materials of the buildings which were lying thereon. 
It appears next that certain land was leased by the predecessor in title of the 
plaintiff to the predecessor in title of the defendant and when he was called 
upon to define the lands in the lease he expressed himself unable to state its 
boundaries. He said that they were 12 Kachha bighas in extent. Even this 
was denied by the defendants. In the circumstances the trial Court passed an 
order (p. 826): 

“The plaint so far as it claims this alternative relief in the general terms of para- 
graph 11(d) will be held to be rejected under section 54, Code of Civil Procedure.” 


The Allahabad High Court held that s. 54 did not permit rejection of a portion 
of the plaintiff’s claim. They also remarked that the plaintiff should have 
been give an opportunity at the trial of proving his case. They, therefore, 
remanded the case. What they held, therefore, obviously was that it was only 
if sufficient reason was shown for rejecting the plaint as a whole that the plaint 
should be rejected. This decision could hardly be made a ground for support- 
ing the conclusion that if the suit was not properly instituted against one of 
the parties to the suit the plaint would have to be rejected as against him, and if 
the plaint could not be retained as against him, then upon the principle that 
the plaint cannot be rejected in part it must be rejected as a whole. Their 
Lordships of the Allahabad High Court implied that the objection that the 
plaint could not be rejected in part compelled the result that the plaintiff should 
proceed though the Court might not later on give the plaintiff part of the relief 
which he had claimed. 

Then.I go to the case of the Madras High Court in Appa Rao v. Secretary of 
State for India.2 That was a case in which a suit was filed against the Secre- 
tary of State by two men one of whom had purchased the property in 
suit from the other. The notice which was given of the suit was only 
by one of the plaintiffs. Their Lordships of the Madras High Court 
took the view, followihg the case of the Allahabad High Court referred 
to above, that the plain meaning of O. VII, r. 11, was that if any 
of the defects mentioned therein was found to exist in any case, the 
plaint s be rejected as a whole. Now, cl. (d) of the rule upon 
which reliqnce has been placed says that the plaint shall be rejected if it is 
found thaf the suit appears to be barred by any law. Before it could ie 


1 (1907) I. L. R. 29 All. 3265. 2 (1930) 1. L. R. 54 Mad. 416. 


e 
880 THE BOMBAY LAW REPORTER. [YoL. tvm. 


therefore that O. VII, r. 11(d), has application, it must be shown that the suit 
“is barred which necessarily means the whole suit is barred. The suit may be 
barred for various reasons; it may for example be barred by the law of limita- 
tion. Now, if the whole suit appears to be barred by the law of limitation, 
undoubtedly the plaint could be rejected under O. VII, r. 11. But if, on the 
other hand, it appears that only part of the claim is barred, it is obvious that 
no action can be taken under O. VII, r. 11, because it cannot be said that the 
whot of the suit was barred by the law of limitation, and no doubt the same 
argument could be applied to other bars; for example there may be a bar of 
res judicata to part of the suit obvious upon the plaint itself. If the other 
part of the suit is not barred by res judicata, even if it appears from the plaint ° 
that part of the suit is barred by res judicata the plaint could not be rejected. 
Besides in the case before the Madras High Court two persong bad joined as 
plaintiffs in order to meet a possible defence if the suit was filed by one only 
that only the other was entitled to sue. Such a suit is distinguishable from a 

-` suit in which one plaintiff has a cause of action entitling him to rebief several- 
ly against two defendants. 

Then I go to the case of the Calcutta High Court in Jagadishchandra Deo 
Dhabal Deb v. Debendraprasad Bagcht.1 That was not a case in which there 
was before their Lordships of the Caleutta High Court the same question as I 
have before me. It appears that in that case notice to a receiver appointed 
under O. XL, r. 1, was not given and the only question to which their Lordships 
of the Caleutta High Court applied their mind was what was to be done when 
it was found that there was failure to comply with the provisions of s. 80 which 
was mandatory. They said that considering the view which was taken in 
Bachehu Singh v. The Secretary of State for India in Cceuncil2 was that the 
proper course was to reject the plaint and the fact that s, 80 itself requires that 
the plaint shall mention that the notice required by the section has been given 
the correct course was to reject the plaint. 

Then there is the case of the Patna High Court in Noor Mohammad v. Abdul 
Fateh.” It is in this case that the point which specifically arises before me was 
dealt with, and it was held that considering that the provisions of the operative 
portion of s. 80 ‘‘no suit shall be instituted against,’’ ete. and the consequence 
of instituting a suit in face of a statutory prohibition is that under O. VII, 
r. 11, of the Code of Civil Procedure the plaint should be rejected and it had 
been held by the Allahabad High Court in Raghubans Puri v. Jyotis Swarupa, 
that a Court cannot reject a plaint in part, the plaint would have to be rejected 
as a whole. 

It seems to me, however, that even if the correct thing to do when you find in 
any particular case that the suit is barred by the provisions of s. 80 is to reject 
the plaint, when it cannot be said that the whole suit is barred under O. VII, 
r. 11, there is nothing which compels the Court to reject the plaint. Even if 
inasmuch as the whole suit is not barred by the law the plaint cannot be reject- 
ed, that does not mean that it cannot do anything else. The Court had, actually 
as a matter of fact in the present case, not rejected the plaint but issued a sum- 
mons to the defendants. Subsequently when the defendants appeared 
and argued that the suit is bad as against both it was open to the Court as 
in the case of other bars to say that the suit did not lie against the Chief Com- 
mercial Superintendent as no notice was given to him. But in so far as notice 
has been given to the General Manager, Central Railway, the suit can proceed 
against the Union of India. 

It is necessary now to notice the argument which has been based upon the 

e case of the Privy Council in Bhagchand v. Secretary of State.4 The learned 
Judge held in this case that if the Chief Superintendent had been a necessary 
party to the suit, then failure to give notice to him would have been fatal, and 
as in Bhagchand’s case the suit could not have gone on but mee as the 


11930) I. L. R. 58 Cal. 850. 8 [1941] A.T. R. Pat. 461. 
02) L L. R. 25 All. 187. 4 (1927) 29 Bom. L. R. 1227, P.O. 
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Chief Cemmercial Superintendent was not a necessary party to the suit thee 
suit could go on against the Union of India in spite of the fact that no notice 
had been given to the Chief Commercial Superintendent. 

Now, the effect of the decision of the Privy Council undoubtedly is that 
where the suit has been instituted against two persons to both of whom notice 
has to be given and the suit could not go on in the absence of one against tle 
other then considering first that the plaintiff chose not to institute the suit 
against one but sued both and in the second instance the suit was a suit which 
could not go on in the absence of the person to whom notice was not given the 
failure to give notice to one must prevent the suit from being a good suit against 
“both. It has got to be remembered, however, that the question whether the suit 
is bad against the other parties because notice was not given to one even when 
the other parties were not necessary parties was left by their Lordships of the 
Privy Council quite open. The only thing which they decided was that if the 
plaintiff chose to come to Court with a suit against two persons against one 
of whom he*had failed to give notice the suit would not go on against either of 
the two if the person to whom the plaintiff had failed to give notice was a 
necessary party to the suit. As a matter of fact the suit could not possibly 
have gone on when notice had not been given on another ground also and that 
is that immediately it was found that notice to the party who was a necessary 
party had not been given he will have to be deleted from the suit and then 
the suit would remain a suit against the other party alone which could not go 
on for want of a party who was a necessary party. 

In this case, however, the learned trial Judge was obviously right in holding 
that the Chief Commercial Superintendent was not a necessary party to the 
suit. The plaintiffs’ case is that the contract in their favour has been termi- 
nated because of a notice which was an invalid notice and also because their 
contract was renewed upto March 31, 1957. It could not be terminated by a 
notice at all. Now, the plaintiffs being contractors who have got a contract in 
their favour in respect of buffet cars in certain trains running between Bom- 
bay and Poona and also certain stalls at V.T., they were obviously entitled to 
sue the Union of India. They were entitled to sue also the person who gave 
them a notice. But there is no reason for saying that they could not sue the 
Union of India in the absence of the Chief Commercial Superintendent inasmuch 
as in this case it must be taken that the Chief Commercial Superintendent was 
after all an agent of the principal in this case which is the Union of India and 
that the plaintiffs were wronged by an act of the agent they were entitled to 
sue the principal in respect of that act. There is no reason whatever for say- 
ing that the plaintiffs could not have sued the Union of India unless in the 
first instance they sued the Chief Commercial Superintendent. The position 
in Bhagchand’s case was different. What was there challenged principally 
was a notification of Government. Now, it is obvious that no suit with regard 
to the notification of Government could be filed against the Collector alone 
because even if such a suit had been filed and a declaration obtained that the 
notification was bad Government which was not a party to the suit would 
not be bound by the decision. The plaintiffs could therefore get a valid decla- 
ration with regard to the notification being bad as against Government only 
after suing the Secretary of State in that particular case. That is not the case 
in the present case. The plaintiffs are entitled to get the whole relief which 
they wanted without suing the Chief Commercial Superintendent at all. It 
may or may not be that the Chief Commercial Superintendent is a proper party, 
and it would be but fairethat if the plaintiffs are going to agitate the question 
about the validity of the notice or the power of the Chief Commercial Superin- 
tendent to give it that they would join the Chief Commercial Superintendent in 
the suit. They were not however bound to do so. They could get all the relief 
which they¥vanted by suing the Union of India alone. The Chief Commercial 
Superintengent was not consequently a necessary party to the suit. ; 

I, therefore, allow the appeal and set aside the order of the learned Jggsf 
and remand the application for injunction for further disposal in accordance 


L-R.—58. 
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with the law. The reason for doing so is that it does not appear that the appli- 
cation for injunction has been refused after considering all the various points 
which were made by the parties before the learned trial Judge. He dismissed 
the application only holding as a preliminary point that the suit was bad in 
the sea of a notice. The respondents will pay the appellants’ costs of this 
appeal. 

The injunction which was granted by this Court has come to an end. 


Appeal allowed. 
INCOME-TAX REFERENCE. 


Before the Hon’ble Mr. M. C. Chagla, Chief Justice, and Mr. Justice Tendolkar. 


THE COMMONWEALTH ASSURANCE COMPANY, LIMITED v. 
THE COMMISSIONER OF INCOME-TAX, BOMBAY SOUTH, BOMBAY.* 


Indian Income-tax Act (XI of 1922), Sch. rr. 2, 3—Surplus of life insurafice company 
for intervaluation period comprised of deficiency and surplus as shown in relative 
actuarial valuation—Assessee claiming deduction under r. 3 (a) with regard to 
amount of deficiency according to actuarial valuation—Whether such amount re- 
served for policy holders within r. 3(a)—Applicability of r. 3(a). 

The assessee was a life insurance company and according to the actuarial valua- 
tion as at December 31, 1943, there was a deficit of Rs. 3,906,054. The actuarial 
valuation as at December 31, 1946, showed a surplus of Rs. 37,429. :The surplus 
for the intervaluation period was arrived at Rs. 3,93,483, comprising of the sur- 
plus of Rs. 37,429 and the deficiency of Rs. 3,56,054. The assessee claimed that it 
was entitled to a deduction with regard to the sum of Rs. 3,096,054 contending 
that this amount had to be credited to the Life Insurance Fund, that it consti- 
tuted a statutory reserve for policy holders and that, therefore, this amount should 
be looked upon for the purpose of r. 3(a) to the Schedule to the Indian Income- 
tax Act, 1922, as an amount reserved for the policy holders:— 

Held, that by statute the amount of Rs. 3,56,054 had to be credited to the Life 
Fund in order to make good the deficit which had occurred in the earlier years, 
and it could not, therefore, be said of this amount that it was reserved for the 
policy holders within the meaning of r. 3(a), and, that, therefore, no deduction 
could be allowed to the assessee in respect of the amount. ' 

Rule 3 postulates some action on the part of the Insurance Company which is 
a voluntary act and which arises out of the volition of the Company. 

The application of r. 8(a) would only arise when some benefit was conferred 
upon the policy holders. The benefit might take the shape of amounts actually 
paid or reserved for them or expended on their account. But there must be a 
benefit which is enjoyed by the policy holders. 

THe Commonwealth Assurance Company Limited (assessee) carried on 
general Insurance business and also life insurance business. According to 
actuarial valuation made as at December 31, 1943, there was a deficit of 
Rs. 3,56,054 and according to actuarial valuation made as at December 31, 1946, 
there was a surplus of Rs. 37,429. The assessee carried forward a sum of 
Rs. 34,622-4-6 out of the actuarial surplus of Rs. 37,429 for the exclusive benefit 
of the policy-holders as Participating Policy-holders Bonus Reserve Fund. As 
required by r. 2(b) contained in the Schedule to the Indian Income-tax Act, 
1922, the surplus attributable to the three years ended December 31, 1946, was 
arrived at Rs. 3,93,483 by the Income-tax Officer as follows :— 


Rs. 
Surplus as per actuarial valuation as at 31-12-1946. 37,429 
Exclude deficiency as per actuarial valuation as at 31-12-1943. 3,56,054 
Surplus for the inter-valuation period of three years ended 31-12-1946 ( 3,93,483 


wo 
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The Igcome-tax Officer allowed a deduction of Rs. 17,311 under r. 3(a), being, 
half of the amount of Rs. 34,622 which was carried forward for the 
exclusive benefit of the policy-holders as Participating Policy-holders Bonus 
Reserve Fund. The assessee contended that under r. 3(a) it was also 
entitled to claim deduction of half of the amount of Rs. 3,56,054 which 
represented the deficit as per actuarial valuation made as at December 31, 1943. 
This contention was rejected by the Income-tax Officer, but on appeal the 
Appellate Assistant Commissioner allowed it. The Department appealed and 
the appeal was heard by the Appellate Tribunal; Patna Bench, at its Bombay 
Camp. The President and the Accountant Member, B. N. Mukherjee, differed 
‘and the case was referred to P. G. Malhotra, the Accountant Member. The 
latter agreed with the President and the Department’s appeal was allowed by 
hae majority opinion. In the course of his order P. G. Malhotra observed as 

ollows :— 

“The excess of receipts over the payments is styled as ‘Life Insurance Fund’. At 
the end of the year the Company ascertains the unexpired liability towards the policy- 
holders in respect of policies in force. If the liability to the policy-holders exceeds the 
life insurance fund, the difference is styled as ‘deficit.’ On the other hand, if the life 
insurance fund exceeds the liability towards the policy-holders, the excess is styled as 
‘surplus’. It would, therefore, be clear that the deficit is the result of excess of expendi- 
ture over the receipts. If half of the deficit was to be allowed it will only mean that part of 
the expenditure incurred by the Company is held to be a payment made for the policy- 
holders and, therefore, allowed. This could hardly be the intention of the Act. 

Rule 2(b) lays down the basis for the computation of surplus which is to be the basis 
of assessment. Certain additions or subtractions are to be made to this surplus as 
shown by the actuarial valuation. This specifically provides that any deficit brought 
forward from the preceding year has to be added back. If the assessee’s contention were 
to be accepted, it only means that only half of the deficit brought forward from the pre- 
ceding inter-valuation period was to be added back. The law provides for adding back 
the whole of such a deficit. 

Under the r. 3(a) only such amounts are allowed as deduction which have been 
specifically reserved or expended on behalf of policy-holders. It is the shareholders who 
have to make the reservation. One must arrive at a surplus as required by the r. 2(b) 
and then allow a deduction of an amount which has been specifically reserved by the 
shareholders for the policy-holders. There has been no such reservation made by the 
shareholders, and no amount as such is placed to the credit of policy-holders. What 
would be the position if the current period’s valuation discloses that the receipts fall 
short of the expenses by a sum of Rs. 3,56,055? Life insurance fund will be reduced, 
thereby reducing the security of the policy-holders. I, therefore, think that no amount 
as such was reserved on behalf of the policy-holders as suggested by the assessee.” 


The following question of law was referred to the High Court :— 
“Whether in computing the surplus for the purpose of rule 2, half of the deficit of 
Rs. 3,56,054 is allowable as a deduction under rule 3(a).” 


The reference was heard. 


N. A. Palkiwala, with K. J. Kale, for the applicant. 
M. P. Amin, Advocate General, with G. N. Joshi, for the respondent. 


CHaaua C.J. The assessee is a life insurance company and according to 
the actuarial valuation as at December 31, 19438, there was a deficit of 
Rs. 3,56,054. The actuarial valuation as at December 31, 1946, showed a sur- 
plus of Rs. 37,429, and*the question that arose was the proper mode of ascer- 
taining the profits or Income of this company in accordance with the Schedule 
to the Income-tax Act. 


Now, there is no dispute with regard to the application of r. 2. For that 
purpose tHe surplus for the intervaluation period has to be assessed at 
Rs. 3,98,4 


comprising the actuarial valuation of Rs. 37,429 and the deficieyey 
as disclosed by the actuarial valuation as at December 31, 1943. The sa 
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that arises on this reference is as to the application of r. 3, and r. 3(a) pyovides: 


* “In computing the surplus for the purpose of rule 2, one-half of the amotnts 


paid to or reserved for or expended on behalf of policy-holders shall be allowed as a 
deduction.” . 


The company carried forward a sum of Rs. 34,622 out of the actuarial surplus 
ofeRs. 37,429 to be reserved for the exclusive benefit of the policy-holders as 
Partigipating Policy-holders Bonus Reserve Fund, and with regard to this 
half the amount viz. Rs. 17,311 was allowed by the department as a permissible 
deduction. But the claim put forward by the company was that it was also 
entitled to a deduction with regard to the sum of Rs. 3,06,054, and what was 
urged was that this amount had to be credited to the Life Insurance Fund, that 
it constituted a statutory reserve for the policy-holders, and therefore this 
amount must be looked upon for the purpose of r. 3(a) as an amount reserved 
for the policy-holders. Now, the scheme of the Life Insurance Fund is that 
there is an obligation upon every life insurer to maintain a fund which is 
sufficient to meet the present and contingent liabilities of the poliey-hofders. This 
fund cannot be utilised for any other purpose except for the purpose of meeting 
these liabilities, and there is also an obligation upon the insurer under the 
Insurance Act to invest this fund in the manner provided in the Act. When the 
actuarial valuation was mate as at December 31, 1943, a deficit was discovered 
in this fund, in other words, the company was not in a position to meet all the 
present and contingent liabilities of its policy-holders, and the deficit was to 
the extent of Rs. 3,56,054. This deficit was made good after three years. Not 
only was it made good, but there was actually a surplus in the fund to the 
extent of Rs. 37,429. Now, in law the Insurance Company could dispose of 
this surplus, viz. Rs. 37,429, as it pleased. It could declare a dividend out of 
it or it could give a bonus to the policy-holders or it could reserve it for bonus 
to be given in future, and what the company did, as pointed out, was that to 
the extent of Rs. 34,622 it set it apart for bonus to be given to the participating 
policy-holders. When we turn to r. 3(a) it is clear that the object of the Legis- 
lature in enacting this rule was to induce a life insurance company to reserve 
as much as possible out of the actual surplus amounts for the benefit of policy- 
holders and not to distribute it as dividend to the shareholders. Therefore, 
the application of this rule would only arise when some benefit was conferred 
upon the policy-holders. The benefit might take the shape of amounts actually 
paid or reserved for them or expended on their account. But there must be 
a benefit which is enjoyed by the policy-holders. 


Now, on the facts of this case it is clear that with regard to this sum of 
Rs. 3,56,054 no benefit whatever is conferred upon the policy-holders. This 
amount, by reason of the statutory obligation, goes to the Life Fund to make 
up the deficit which had arisen in the earlier period. This amount is earmarked 
to meet the liabilities due to the policy-holders. This amount is not intended 
to confer any benefit upon the policy-hoJders. It is, therefore, not by any voli- 
tion on the part of the insurance company that this amount is credited to the 
Life Fund. Rule 3(a) postulates some action on the part of the insurance com- 
pany which is a voluntary act and which arises out of the volition of the com- 
pany. In other words, there must be a disposable surplus which it would be 
open to the company to dispose of in one way or another and it prefers to dis- 
pose of it by conferring a benefit upon the policy-holders. When it confers a 
benefit upon the policy-holders, then to the extent of half that amount it can 
claim a deduction for the purpose of assessing its profits or gains for the pur- 
pose of taxation. But with regard to this particular amount of Rs. 3,56,054 it 

“was not an amount which was at the disposal of the company to do with it 
what it liked. It was not open to the company to utilise any part of this 
amount either for declaring dividend or giving benefits to the policy-hqders. By 
statute this amount had to be credited to the Life Fund in order to mafe good the 
decit which had occurred in the earlier years. Therefore, in our opini&, it could 
no said of this sum of Rs. 3,56,054 that it was reserved for the policy- 
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holderæwithin the meaning of r. ə(a). In our opinion, therefore, the Tribungl 
was right in the view that it took that no deduction could be allowed to the 
company in respect of this amount. 


We, therefore, answer the question submitted to us in the negative. The 
company to pay the costs. 


Solicitors for the applicant: Gokhale Kale & Co. a 
Solicitor for the respondent: N. K. Petigara. ° 


Before the Hon’ble Mr. M. C. Chagla, Chief Justice, and Mr. Justice Tendolkar. 
THE KHATAU MAKANJI SPINNIN G & WEAVING COMPANY , LIMITED 


. v. 
THE COMMISSIONER OF INCOME-TAX, BOMBAY CITY I, BOMBAY.* 
Finance Act (XXIII of 1951), First Schedule, Part I, B, proviso cl. (ii)—Finance Act 
(XIV of 1953), Sec. 2—Indian Income-tax Act (XI of 1922), Sec. 3—Dividend declared 
by assessee company for assessment year 1953-54 exceeding ceiling of dividend fixed 


by Legislature—Additional income-tax levied on excess dividend under Finance Act 
—Whether such tax effective. 


The year of assessment of the assessee company was 1953-54 and the total income 
of the assessee for the previous year ended on June 30, 1952, was Rs. 5,26,681. The 
dividends declared by the assessee in that year were Rs. 4,78,950, and these exceeded 
by about Rs. 1,87,691, the ceiling of dividend fixed by the Legislature. It was found 
as a fact that the excess dividend was declared from undistributed profits of the 
earlier years. The taxing authority acting under cl. (it) of the proviso to para. B of 
Part I of the First Schedule to the Finance Act, 1951, as applied to the assessment 
year 1953-54 by the Finance Act, 1953, levied a tax at the rate of five annas on 
Rs. 1,87,691. On the’ question whether this levy of an additional tax was effective, 
it was contended by the assessee that the Finance Act having failed to lay down any 
rate in relation to the total income at which this tax could be levied, it had not 

effectively levied any charge on total income which would fall within the ambit of 
s. 3 of the Indian Income-tax Act, 1922:— 

Held, that as the provision of the Finance Act travels beyond the ambit of s. 3 of 
the Indian Income-tax Act, no effective charge could be made on the total income 
of the previous year of the assessee under the provisions of the Finance Act which 
deals with additional tax on excess dividend and, therefore, the additional income- 
tax was not legally charged. 

Section 3 of the Indian Income-tax Act, 1922, prescribes the subject-matter of the 
tax and the rate of that tax is to be prescribed by the Legislature. But the rate must 
be such as to relate to the subject-matter of the tax. Therefore a charge in respect 
of total income of the previous year of an assessee can only be effective if the rate 
has relationship to the total income or a part thereof. There is, however, nothing 
to prevent the Legislature from fixing the rate and from permitting the rate to 
fluctuate in relation to some outside factor, but the rate must be applied to the total 
income and the tax that an assessee has got to pay must be at a rate in respect of 
the total income. 


Elphinstone Mills v. Comr., I. T and Comr. I. T. v. Jalgaon Elec. Supply Co.,° 
referred to. 


Quare: Whether the rate under s. 3 of the Indian Income-tax Act, 1922, must not 
exceed the total income of the assessee? 


© 
THe Khatau Makanji Spg. and Wvg. Co. Ltd. (assessee) showed a surplus 
of Rs. 28,67,235 in its profit and loss account for the year ended June 30, 1952. 
After adding Rs. 30,680 brought forward from the account year ended June 30, 
1951, thę balance of Rs. 5,02,915 was left for being distributed as dividends. 
Actually . 4,78,950 were distributed as dividends and the balance of 


* Decided, August 3, 1956. Tncome-tax Re- 1 (1955) 58 Bom. L. R. 32, oJI 
ference No. 10 of 1958. 2 i (1955) %8 Bom. L. R. 42. 
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ts. 23,965 was carried forward to the following year. The Income-ta& Officer 
computed the total Income for the relevant assessment year, i.e. 1953-54, at 
Rs. 5,26,681. As provided by cl. (tw) of the proviso to para. B of Part I of the 
First Schedule to the Finance Act, 1951, (which was made applicable by the 
Finenee Act, 1953), the Income-tax Officer determined the amount of excess 
dividend at Rs. 1,87,691 and made a demand on account of additional income- 
tax of Rs. 21,115-4-0. The assessee’s appeal to the Appellate Assistant Com- 
missioner was rejected. On appeal to the Appellate Tribunal the assessee inter 
alia contended that the additional income-tax was a charge on excess dividend 
and that an excess dividend has not been declared to be deemed income by any 
provisions of law. The Tribunal dismissed the appeal, observing in its order 
as follows :— 

“According to Mr. Kapadia, the additional income-tax is a charge on excess dividend. 
An excess dividend has not been declared to be deemed income by any provision of 
law. We are unable to accept this argument. The additional income-tax is a tax on 
income. We shall take a concrete case. In the assessment year 1953-54, afiditional in- 
come-tax is levied. For the purpose of levy one has got to find out the undistributed 
profits of the preceding year or years and the tax borne by them. In other words, it 
happens like this. For the assessment year 1953-54 you levy an additional income- 
tax on a part of the income fiable to tax for the assessment year 1952-53 or 1951-52. In 
other words, according to us, additional income-tax is a tax on income although not 
necessarily tax on the income of the ‘previous year’. It is open to the Legislature to 
say that a person shall pay tax in respect of not only the income of the previous year 
but also in respect of the income of the year preceding the previous year. Section 3 of 
the Indian Income-tax Act is an earlier provision of law. The subsequent provision 
made in regard to the imposition of the additional income-tax is made by Indian Finance 
Acts which are later enactments and to that extent they even supersede the provisions 
made under the Indian Income-tax Act.” 

The following questions of law were referred to the Higli Court :— 

“(i) Whether the provisions of cl. (ii) of the proviso to para. B of Part I of the First 
Schedule to the Indian Finance Act, 1951, as applied to the assessment year 1953-54 
by the Indian Finance Act, 1953, regarding the levy of additional income-tax in respect 
of excess dividends are ultra vires the Indian Legislature? 

(ii) If the answer to question No. 1 is in the negative whether the said provisions 
go beyond the ambit and scope of the Indian Income-tax Act? 

(iit) Whether additional income-tax can be levied, assessed and recovered under 
the provisions of the Indian Income-tax Act? 

(iv) Whether at any rate the additional income-tax has been legally charged under 
the Indian Finance Act, 1953, read with the Indian Income-tax Act?” 


The reference was heard. 


N. A. Palkhivala, for the applicants. 
M. P. Amin, Advocate General, with G. N. Joshi, for the respondent. 


Coacta C.J. A rather important question arises on this reference with 
regard to the proper interpretation of the provisions contained in respect of 
additional income-tax levied by the Indian Finance Act. 

The year of assessment of the assessee company is 1953-54 and the previous 
year ends on June 30, 1952, and the total income of the company was Rs. 5,26,681 
and the dividends declared by this company in that year were Rs. 4,78,950. 
Therefore they exceeded by about Rs’ 1,87,691 the egiling of dividend fixed 
by the Legislature, viz., 9 annas in the rupee, and the taxing authority levied 
a tax at the rate of 5 annas on this amount. The levy was challenged by the 
assessee on various grounds and the question that has come up before us is 
whether Parliament has effectively made this levy looking to theJprovisions 
contained in the Act. This provision in the Finance Act came up fog our consi- 
depation in two decisions. The first was in Elphinstone Mills v. C&wr., I. T1 

® 
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That was a case where the company that was sought to be taxed in respect of ex- 
cess dividend declared by it had no total income at all in the previous year, and” 
we held that the provisions of the Act did not apply to a company which had no 
total income which could be taxed. In that case we considered the scheme of 
the relevant provisions of the Finance Act. There was a subsequent decision 
reported in the same volume (Cer. I. T. v. Jalgaon Elec. Supply Cot). That 
was a case where the assessee company had a total income, but it appeared from 
the record that the excess dividend it had declared was not from the accflmu- 
lated profits of the earlier years, and we came to the conclusion that the tax could 
only be levied in respect of profits which had borne tax and which had been 
‘accumulated and not yet distributed. 

The point that now arises for our consideration is a much wider point which 
we did not consider in either of those two cases, because in the case before us 
the assessee company has a total income and it is found as a fact that the excess 
dividend has been declared from undistributed profits of the earlier years. But 
what has been urged by Mr. Palkhivala is that even in a case like this the pro- 
visions in the Finance Act do not effectively provide for the levy of an additional 
tax. So what is now challenged is not the application of the relevant provisions 
of the Finance Act to any particular case, but the provisions are challenged as 
being totally ineffective in levying any additional taxeat all. It will be recalled, 
as pointed out by us in the earlier decisions, that the scheme of the provisions in 
the Finance Act with regard to the levy of this additional tax was to prevent 
the companies from distributing dividend above the ceiling fixed by the Legis- 
lature. If the company distributed less than the ceiling, it was given a rebate. 
If it distributed dividend above the ceiling, then not only it did not get the 
rebate but it had to pay an additional tax. The contention of Mr. Palkhivala 
is that the Finance Act does not lay down any rate in relation to the total 
income at which this tax can be levied, and in having failed to do so it has not 
effectively levied any charge on total income which would fall within the ambit 
of s. 3 of the Income-tax Act. It is not contested that in order that this par- 
ticular provision in the Finance Act should be effective it must come within 
the scope of s. 3 of the Income-tax Act, because what the Finance Act does is 
to effectuate as it were s. 3 of the Income-tax Act, and when we turn to s. 3, 
which is the charging section, it imposes a charge on the total income of the 
previous year of the assessee. The rate at which this charge is to be imposed 
is not laid down in the Income-tax Act at all and, as s. 3 provides, that charge 
has to be fixed by the Central Act. It is because of this that income-tax is 
levied at different rates under the relevant Finance Act. With regard to the 
additional tax on excess dividend, it is quite clear that that tax is not levied 
with reference to any rate in relation to the total income of the assessee com- 
pany, and the very short question that we have to consider and decide is whether 
it is open to Parliament, looking to the language of s. 3, to levy a tax upon an 
assessee at a rate which has no relation whatsoever to the total income. 

It must be borne in mind, as has often been said, that the Income-tax Act 
deals with tax on income and on nothing else. Therefore, in order that the 
charge should be a legal charge under s. 3, it must be a tax on the income of the 
assessee. If the charge is a tax on anything else, then it would not be a proper 
or a valid charge. Now, is it possible to have an effective charge on the income 
of an assessee when the rate at which the tax is to be paid is fixed with regard 
to factors extraneous to the total income and when the rate has no relationship 
with the total income? In order to understand the position it will be perhaps 
simpler and easier if ong were to take one or two illustrations. Parliament may 
say that an assessee shall pay tax in respect of his total income, which tax shall , 
be assessed at 50 per cent. of the wealth of the agsessee, or Parliament may say 
that if thå assessee’s wealth is 5 lakhs or 10 lakhs he will pay tax at a particular 
rate in rd@ation to his total income. It will be immediately apparent that in 
the first case the rate has no relationship to the total income. The tax to be 
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paid is determined by a factor entirely extraneous to the total income, In the 
‘latter case, although the rate may fluctuate in relation to an extraneous factor, 
the rate itself is applied to the total income of the assessee. It is difficult to 
understand how in the first illustration the tax could be called a tax on income 
because the tax is paid in relation to the total wealth of the assessee and the 
consideration with regard to his total income is entirely irrelevant. Whether 
lis total income is a lakh or Rs. 10,000, the tax he would pay would depend 
upon not what his income was but what his total wealth was. In the latter case, 
although the total wealth of the assessee would play an important part in deter- 
mining what tax he would pay, still the tax would depend upon his total income. 
[t would be more or less according to the total income which he earned in the® 
previous year. 

Now, the position under the provisions of the Finance Act with regard to the 
additional tax really falls under the first illustration. Concefvably, the total 
income of a company may be Rs. 5,000 in the relevant year and the excess 
dividend which it might declare out of the accumulated profits of earlier years 
might be a very large amount and the result may be that the additional tax on 
this excess dividend may be even larger in amount than the whole of the total 
Income of the assessee. Therefore, this additional tax has got to be paid by a 
company irrespective of what its total income may be. The tax is not regu- 
lated by the total income, nor is the rate fixed in relation to the total income. 
It may be said, as was suggested by the Advocate General, that s. 3 gives per- 
fect liberty to the Legislature to fix any rate. So long as the charge is on the 
total income of the previous year, there is no limitation upon the power or the 
authority of Parliament to fix any rate it pleases. But there is a limitation 
upon the power of Parliament which is inherent in the nature of the tax which 
can be imposed under s. 3. If one understands the rate to mean merely the 
mode of computation of the tax in relation to the total income of the assessee, 
then undoubtedly the power of Parliament is unlimited. But if ‘‘rate’’ is un- 
derstood to mean the fixing of the tax irrespective of the total income and un- 
connected with the total income, then in our opinion Parliament is clearly 
travelling outside the ambit of s. 3. It may well be asked, if that is the power 
of the Legislature why have any provision in the Income-tax Act with regard to 
the computation of total income?- The Income-tax Act contains an elaborate 
machinery for ascertaining the total income of an assessee. Various notional 
incomes have to be added to the total income, various deductions have to be 
made, and then the total income has to be arrived at. If Parliament has the 
power to fix tax at a rate which has no connection with the total income, then 
the machinery set up under the Income-tax Act becomes entirely infructuous. 
In our opinion, s. 3 prescribes the subject-matter of the tax and the rate of 
that tax is to be prescribed by the Legislature. But the rate must be such as 
to relate to the subject-matter of the tax. If it does not relate to the subject- 
matter of the tax, then the conclusion must be that Parliament is not taxing 
income but is taxing something else. Therefore, in our opinion, a charge in res- 
pect of total income of the previous year of an assessee can only be effective if 
the rate has relationship to the total income or a part thereof. As we have 
already pointed out, there is nothing to prevent the Legislature from fixing the 
rate and from permitting the rate to fluctuate in relation to some outside factor, 
but the rate must be applied to the total income and the tax that an assessee has 
got to pay must be at a rate in respect of the total income. 

It was also suggested by Mr. Palkhivala—and perhaps it is not necessary to 
decide that—that the rate under s. 3 must not exceed the total income of the 
assessee. In other words, it is not competent to Parliament to enact that an 
assessee shall pay more than 16 annas in the rupee on his total income. What 
is suggested is that the rate must be a proportion of the ‘total Incomef not a pro- 
portion which exceeds the whole of it. There is force in this ar nt because 
if Parliament were to enact that an assessee should pay more th 6 annas in 

e'rupee on his total income, a part of the tax would be levied something 
whi& would not be the income of the assessee, and it is pointed out rightly that 
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in the gase of this additional tax the rate fixed by the Legislature may result ip 
the assessee having to pay tax which would exceed its total income. It is also 
pointed out that under s. 3 what can be taxed is only the total income of the 
previous year. Parliament cannot charge the income of any prior years, and 
it is said that by this Act what is sought to be done is to tax the income which was 
already earned by the company in previous years and which has already bosne 
tax. Finally, it is urged that the only power that Parliament has is to fix the 
rate of tax in the year of assessment and it is said that by levying this additional 
tax Parliament has attempted to alter the rate of tax which had been fixed by 
the earlier Finance Acts and at which rate the assessee had already paid tax, 
because if excess dividend is declared, the result would be that on the profits 
earned in earlier years the company would be liable to pay tax at a higher rate 
than those profits were liable to pay under the relevant Finance Act. 

The object of the Legislature in enacting this legislation is clear and it is 
laudable, but the Court has often to ask itself in taxing statutes whether the 
Legislatuwe has misfired. The Legislature could have achieved this object by 
one of three methods.. It could have treated the excess dividend declared, by 
the company as a notional income and made it a part of the total income of the 
previous year. It could have provided for rectification of the assessment of 
the year in which these profits were charged at a lesser rate, and we now find 
that Parliament has actually provided for this in the Finance Act, 1956. Or, 
finally, it could have provided for a penalty imposed upon a company which 
transgressed the direction of Parliament that it should not pay dividend be- 
yond a particular ceiling, and as was pointed out in our judgment in Elphins- 
tone Mills v. Comr., I.T. the provision in the Finance Act is in the nature of 
a penalty; the transgressing company loses the rebate and has to pay tax at a 
higher rate. But it is obvious that Parliament cannot impose a penalty by 
resorting to s. 3 and purporting to charge the total income of an assegsee to in- 
come-tax. The ambit of s. 3 is clear and the ambit is that the tax to be levied! 
must be a tax on income and the power of Parliament is equally clear and that 
is to fix the rate at which income-tax is to be charged upon the total income of 
the previous year of the assessee. In our opinion, the provision of the Finance 
Act travels beyond the ambit of s. 3, and if Parliament has done so, then no 
. effective charge can be made on the total income of the previous year of the 
assessee under the provisions of the Finance Act which deals with additional 
tax on excess dividend. 

We will, therefore, proceed to answer the questions submitted to us. Question 
(1) was not pressed by Mr. Palkhivala and we need not answer it. In our 
opinion questions (2), (3) and (4) should be reformulated and the one ques- 
tion that we are raising correctly brings out the controversy between the assessee 
and the department, and the question is to the following effect: 

“Whether additional income-tax has been legally charged under clause (ii) of the 
proviso to paragraph B of Part I of the First Schedule to the Indian Finance Act, 1951, as 
applied to the assessment year 1953-54 by ihe Finance Act, 1953, read with section 3 of 
the Indian Income-tax Act?” 


We answer the question in the negative. The Commissioner to pay the costs. 


Solicitors for the applicants: Payne & Co. 
Solicitor for the respondent: N. K. Petigara. 
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Before the Hon’ble Mr. M. C. Chagla, Chief Justice, and Mr. Justice Dixit. 


NANDIRAM JAMNADAS v. RAMCHAND TARACHAND 
SIPAHIMALANI.* 

Displaced Persons (Debts Adjustment) Act (LXX of 1951), Sec. 2(6)(a)—Pecuniary lia- 
ility incurred by displaced person in Karachi in 1946—Creditor obtaining ex parte 
decree in Karachi Court against displaced person—Creditor filing suit in Bombay to 
enforce foreign judgment—Decretal order of reference to arbitration passed by Bombay 
Court—Award made by arbitrator on November 4, 1952—Application by displaced 
person for adjustment of debt due under award—Maintainability of application. 

The appellant became liable to pay to the respondent, who wag a broker, losser 
which were incurred by him in 1946 in Karachi in respect of certain share transac- 
tions. The respondent filed a suit in the Karachi Court against the appellant to 
recover his losses and obtained an ex parte decree. The respondent ther? filed a suit 
in the Bombay High Court to enforce this foreign judgment and obtained a decree, 
but on appeal the Appellate Court by consent of the parties passed a decretal order 
of reference referring the dispute between them to arbitration. An arbitrator was 
appointed and he made hts award on November 4, 1952, in favour of respondent. The 
applicant then filed an application under s. 5 of the Displaced Persons (Debts Adjust- 
ment) Act, 1951, for adjustment of his debt due upon the award. On the question of 
the maintainability of the application, it was contended by the respondent that the 
pecuniary liability which was sought to be adjusted under s. 5 of the Act arose on the 
passing of the award on November 4, 1952, and as that liability was not incurred at 
the time referred to in s. 2(6)(@) of the Act, the application of the appellant was not 
adjustment of a debt as defined by s. 2(6)(a):— 

Held, that when the appellant went to the Displaced Debtors’ Tribunal he was seek- 
ing to adjust the pecuniary liability which he had incurred in Karachi and which 
had become enforceable under the award, and as the pecuniary liability was incurred 
in 1946 and that liability had remained undischarged, the debt represented by the 
award could be adjusted as a debt under s. 2(6)(a) of the Act, and, therefore, the 
application was maintainable. 


One Nandiram (applicant) entered into certain transactions of purchase and 
sale of shares through his broker Ramchand (respondent) in 1946 in Karachi. 
In respect of these transactions the respondent filed a suit (No. 483 of 1946) on 
October 2, 1946, in the Chief Court of Sind, Karachi, claiming from the applicant 
Rs. 33,841-11-0. On April 18, 1948, after the applicant had come away to India, 
the respondent obtained against him an ex parte decree in the Chief Court of 
Sind. On October 10, 1949, the respondent filed a suit in the Bombay High 
Court against the applicant to recover the sum due under the decree based on 
the foreign judgment. On January 30, 1952, the High Court passed a decree 
against the applicant for Rs. 41,637-8-0. There was an appeal and on August 
19, 1952, the appellate Court passed a decretal order of reference referring the 
disputes between the parties to arbitration. One K. R. P. Shroff was appointed 
arbitrator and he gave his award on November 4, 1952, awarding to the res- 
pondent Rs. 30,000 with three per cent. interest thereon from the date of the 
filing of the suit in the Karachi Court. 

On December 5, 1952, the applicant filed a petition ae s. 5 of the Dis- 
placed Persons (Debts Adjustment) Act, 1951, for the adjustment of his debts 
due under the award. The trial Judge held that the petition was not maintain- 
able and dismissed it, observing, in his judgment, as ffllows :— 

> “I do not agree with the submission of Shri Tekchand on this point, It is very 
clear on the interpretation of the definition the word ‘debt that the pecuni liability 
in respect of which an applicant could maintain an application under the Actmust have 
arisen prior to the coming into force of this Act. His Lordship Mr. Justicf Gajendra- 


"Decided, July 13, 1956. First Appaal No. Judge, City Civil Court, Bombay, in D. P. 
726 of 1954, from the decision of K. M. YORD; Application No. 190 of 1952. 
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gadkar ąpd His Lordship Mr. Justice Vyas have, in the case of Ramchand Tillumal v. 
Khoobchand Daswani reported in 56 Bom. L.R. p. 828, after fully considering the defini” 
tion of the word ‘debt’ held that the debt mentioned in sub-s. 6(a) must necessarily 
have been incurred in West Pakistan and the debt under sub-s. 6(b) must have been 
incurred before August 15, 1947, and the debt mentioned in sub-s. 6(c) must also have 
been incurred before the commencement of the Act. This Act came into force gn 
December 10, 1951. I think that though the award is in respect of the liability of the 
applicant which is alleged to have been incurred when he was in West Pakistan, the 
award by itself gives rise to the pecuniary liability. If it is contended that the award 
is a renewal of the old liability, that renewal must also be before the coming into force 
of this Act. Now, as has been mentioned above, the award was made on November 4, 
1952, much after the coming into force of this Act. I also do not agree with the sub- 
mission of Shri ,Tekchand that the Pakistan decree no more exists. A decree which 
has been once passed, unless set aside, does not cease to exist and by the consent order 
of reference, there is no provision made that that decree is not binding. The liability, 
therefore, iat was incurred by the applicant merged in the decree that was passed by 
the Pakistan Court. This decree was passed after August 15, 1947. It, therefore, directly 
falls within the provisions excepting such liability from the definition of ‘debt’. 

Shri Tekchand has further submitted that his application is to scale down the debt 
which was incurred by him in West Pakistan. But looking to his application, I find 
that he has himself in para. 11 of his application stated that he has no means to pay 
back his debt or the liability under the said award except by small and convenient 
instalments. It is this pecuniary liability, therefore, that the applicant wants to be 
scaled down and in respect of which he seeks the relief. He has not stated in his 
application that he wants to scale down the liability which he had incurred m West 
Pakistan. He has in his application set out the preliminary and introductory facts 
leading up to the making of the award, but it is the liability under the award viz. of 
Rs. 30,000 which he wants to pay by instalments and/or to scale down under the Act. 
I, therefore, hold that the pecuniary liability arising under the award made on Novem- 
ber 4, 1952, is not a debt within the meaning of the Displaced Persons (Debts Adjust- 
ment) Act. It is well to remember here at this stage that an award is not a mere 
evidence of the liability mcurred previously thereto. An award is a judgment pro- 
nounced by the arbitrators. However, while partaking of the nature of a judgment 
it can hardly be considered of equal dignity to a judgment rendered by a Court. 
But it is this pronouncement which gives rise to a liability against the party against 
whom the award is made.” 


The applicant appealed to the High Court. 


H. Q. Advani, with Mohanlal Tekchand, for the appellant. 
M. G. Mant, for the respondent. 


Cuacua C.J. The appellant entered into certain share transactions with the 
respondent who was a broker in 1946 in Karachi, and he became liable to pay 
to the broker losses incurred in these transactions. On October 2, 1946, the 
respondent filed a suit, being suit No. 433 of 1946, in Karachi to recover his 
losses which according to him amounted to Rs. 30 000, On April 18, 1948, an 
ex-parte decree was passed by the Karachi Court. On October 10, 1949, the 
respondent filed a suit here to enforce that foreign judgment and in that suit 
a decree was passed on January 30, 1952. There was an appeal and on August 
19, 1952, the appellate Court passed a decretal order of reference referring the 
disputes between the parties to arbitration. The arbitrator appointed was 
Mr. Shroff, the President of the Share and Stock Brokers’ Association. Mr. 
Shroff gave his award on November 4, 1952, and he awarded to the respondent 
Rs. 30,00) with 3 per cent. interest thereon from the date of the suit filed in 
the Karahi Court. On December 4, 1952, the appellant filed a petition under 
the Displ&ced Persons (Debts Adjustment) Act, Act LXX of 1951, for the 
adjustmeng of his debt due under the award. The trial Court held that the 
petition Was not maintainable and dismissed it. The appellant has nowy, ‘egme 
in appeal. ° 
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a Now, ‘‘debt’’ is defined in s. 2(6) of the Act as: © 

““debt’ means any pecuniary liability, whether payable presently or in future, or 
under a decree or order of a civil or revenue Court or otherwise, or whether ascertained 
or to be ascertained, which— 

(a) in the case of a displaced person who has left or been displaced from his place 

of residence in any area now forming part of West Pakistan, was incurred before he came 
to neside in any area now forming part of India...” 
For the purposes of this appeal we are not concerned with el. (b) or (c). What 
is contended by Mr. Mani in support of the judgment is that the pecuniary 
liability which is sought to be adjusted under s. 5 of the Act is the pecuniarye 
liability which arose on the passing of the award, viz., November 4, 1952, and 
as that liability was not incurred at the time referred to in el. (a), the petition 
of the appellant is not for adjustment of a debt as defined by*s. 2(6)(a). As 
against this, Mr. Advani’s contention is that although the award was passed 
on November 4, 1952, the pecuniary lability in respect of which thig award was 
passed was incurred in 1946 and that was before the petitioner came to reside 
in any area now forming part of India. It is perfectly true that when a suit 
is filed on a debt and the suit results in a decree, the cause of action on which 
the suit was founded is merged in the decree and it would not be open to the 
plaintiff to reagitate this cause of action in another suit. But could it be said 
that till the decree is satisfied the pecuniary liability itself is discharged? A 
distinction must be drawn between a pecuniary liability which results in the 
decree and the cause of action which is furnished by the pecuniary Liability. 
The merger of the cause of action gives rise to the principle of res judicata and 
the decree prevents parties from relitigating any claim arising out of that 
cause of action. But when the question is asked whether the pecuniary liability 
ineurred by the judgment-debtor has been discharged or not, the answer must 
be ‘‘it has not been discharged’’, although at the same time it may be said that 
that liability can only be discharged under the decree and not by any other 
mode. Therefore, the decree puts the imprimatur of the Court on the pecuniary 
liability of the plaintiff and gives the sanction to him to enforce it through the 
Court by means of executing the decree. But what he is doing is that he is 
enforcing his pecuniary liability under the process of the law and with the 
assistance of the Court. Therefore, when the appellant went to the Displaced 
Debtors’ Tribunal he was seeking to adjust the pecuniary liability which he 
had incurred in Karachi and which lability now became enforceable by means 
of the award which was passed on November 4, 1952. Therefore, we do not 
agree with Mr. Mani that the pecuniary liability itself was incurred on Novem- 
ber 4, 1952. The liability on which the award was based in respect of which it 
was passed was incurred long before 1952. It was incurred in 1946 and that 
liability has remained undischarged till today. 


In the light of these principles if we turn again to the definition given by 
the Act, the Legislature has made it clear that the pecuniary liability which 
constitutes the debt may be payable presently or in future or under a decree 
or order of a civil or revenue Court or otherwise. Therefore, it would be open 
to the debtor to adjust his pecuniary lability if the creditor has not sought to 
enforce it by going to a Court of law, and even if the creditor has gone to a 
Court of law and has obtained a decree in respect thereof the definition covers 
that case by saying, ‘‘any pecuniary liability under a decree or order of a civil 
or revenue Court or otherwise.’’ If we were to give effect to the interpretation 
sought by Mr. Mani, it would lead to this startling egnclusion that all decrees 
passed against displaced persons in India after August 15, 1947, till the Act 
came into force in 1951 could not be adjusted under this Act. erefore, a 
debtor would be in a better position if his creditor did not file a ut against 
him and obtain a decree than a debtor against whom his creditor ha proceeded 
to a Court of law and obtained a decree. There seems to be not onfy no reason 
fag ‘this distinction but it completely militates against the very obje& for which 
the Act was passed. Tha Act was primarily passed to give relief to displaced 
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debtors who had to leave their homes and their properties behind in Pakistan, 
and there does not seem to be any reason whatever why a debtor whose debt 
was incurred prior to August 15, 1947, in Karachi should not get the relief 
which this Act gives to him, merely because his creditor chose to file a suit 
against him in an Indian Court and got a decree against him. Unless the lan- 
guage of the section left us no choice, we would be very reluctant to put thaj 
construction upon the statute, but in our opinion the Legislature in using the 
expression ‘‘under a decree or order of a civil or revenue Court’’ has madé it 
clear that a pecuniary liability which has not resulted in a decree and also a 
pecuniary liability which has resulted in a decree can be adjusted as a debt 
¢f it satisfies the conditions laid down in s. 2(6) (a). 

Mr. Mani drew our attention to the closing words of the section and thosc 
words are: : 

“but does not include any pecuniary liability due under a decree passed after 

the 15th day of August, 1947 by any Court situate in West Pakistan or any pecuniary 
liability the proof of which depends merely on an oral agreement.” 
Now, with regard to the first part, the object of the Legislature was clear that 
a judgment-debt represented by a decree passed by a Pakistan Court after 
August 15, 1947, was not capable of being adjusted under the Act, but it is 
equally clear that the original liability could be adjusted if it was incurred 
prior to the time mentioned in s. 2(6)(a@). The reason for this provision is that 
after August 15, 1947, a decree of the Pakistan Court became a foreign judg- 
ment. Our Courts were not bound to recognise that decree. It is well settled 
law that a creditor who obtains a foreign judgment may either sue on the 
foreign judgment or may sue on the original cause of action. Therefore, it was 
open to the creditor to sue on the foreign judgment, but as far as the Displaced 
Debtors Tribunal was concerned, the proviso to s. 2(6) made it clear that that 
decree would not be recognised for the purpose of ascertaining and adjusting 
the pecuniary liability and that the debtor would have to fall back on the ori- 
ginal liability and the original cause of action in order to have his debt adjusted. 
Here again, in the proviso the same language is used, viz., ‘‘any pecuniary 
liability due under a decree passed after the 15th of August 1947.’’ Therefore, 
whereas the opening words of s. 2(6) refers to all pecuniary liability under 
decrees or orders of a civil or revenue Court, the proviso excludes from that 
category a liability due under a particular kind of decree and that decree is 
the decree passed by any Court situated in West Pakistan. 

Therefore, in our opinion, reading s. 2(6) as we propose to do, the whole 
scheme of that section becomes clear and it leads to no absurdities or anomalies 
or hardships. It is said that although the award is passed on November 4, 1952, 
after the Act came into force, yet the appellant is seeking to get that award 
adjusted. Now, under s. 5 it is provided: 

“(1) At any time within one year after the date on which this Act comes into force 

in any local area, a displaced debtor may make an application for the adjustment of his 
debts to the Tribunal...” 
In this case this Act came into force in the State of Bombay on December 10, 
1952, and s. 5 permitted the appellant to make his application for the adjust- 
ment of his debts within one year from that date. As the petition was filed on 
December 4, 1952, he was within time. In our opinion, therefore, the learned 
Judge was in error when he took the view that the debt represented by the 
award cannot be adjusted under the Act. 

We will, therefore, set aside the order and send the matter back to the learned 
Judge below with a dirdttion that he should dispose of the petition according 
to law. i of the appeal costs in the petition. 


Order set aside. 


j 
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Before the Howble Mr. M. C. Chagla, Chief Justice, and Mr. Justice Dirit, 


À` D. R. PRADHAN v. THE BOMBAY STATE FEDERATION OF 
GOSHALAS AND PANJRAPOLES.* 


Bombay Public Trusts Act (Bom. XXIX of 1950), Secs. 72, 75, 2(13)t—Indian Limitation, 
Act (IX of 1908), Secs. 12(2), 29(2)—Application under s. 72 of B. P. T. Act to set 
* aside decision of Charity Commissioner made beyond period of sixty days prescribed 
ander s. 72—Whether time taken for obtaining certified copy of Charity Commissioner's 
order could be excluded under s. 12(2) of Indian Limitation Act—Society having as 
its object and purpose an object of general public utility but possessing no property 
held for charitable purpose, whether can be said to constitute a public trust withine 
B. P. T. Act. 


If a special law provides for an application which in substance is in the nature of 
an appeal, and where it would be necessary for the party applying to challenge an 
order passed by the authority or a tribunal, then the time taken for obtaining a certi- 
fied copy of the order must be excluded under s. 12(2) of the Indian Limitation Act, 
1808. For that purpose s. 29(2) of the Act would make the provisions of s. 12(2) 
applicable to that application, although that application may not strictly come within 
the ambit of s. 12(2). 

The Charity Commissiener gave his decision under s. 70 of the Bombay Public 
Trusts Act, 1950, on July 22, 1953, and on September 29, 1953, the petitioner applied 
to the Court under s. 72 of the Act to set aside the decision of the Charity Commis- 
sioner. On the question whether the application was barred by limitation as it was 
made beyond the period prescribed under s. 72, it was contended by the petitioner 
that on August 10, 1953, he had applied for a certified copy of the order of the Charity 
Commissioner and he obtained that order on August 19, 1953, and, therefore, under 
s. 12(2) of the Indian Limitation Act, 1908, he was entitled to exclude the time taken 
up in obtaining the certified copy of the order:— 

Held, that the time taken for obtaining a certified copy of the order of the Charity 
Commissioner must be excluded under s. 12(2) of the Indian Limitation Act, and that, 
therefore, the application was in time. 

Mohan Lal v. Commr., of Income-Taz,' A. S. Mill Co. v. Sales Tax Commr? and 
Standard Tyne Foundary v. Venkataramaniah,’ agreed with. 

It is not sufficient that a society should have as its object and its purpose an object 
of general public utility to constitute it a public trust within the meaning of the 
Bombay Public Trusts Act, 1950. It is equally important that there must be a trust 
for a charitable purpose. There must be property held by the society to which an 
obligation must be attached that that property must be held for a charitable purpose. 


THe BomsBay STATE FEDERATION OF GOSHALAS AND PANJRAPOLES (petitio- 
ners) was a society having as its objects the promotion of the welfare of cows 
and bovine eattle. After the Bombay Public Trusts Act, 1950, came into 
force, the petitioners applied on May 28, 1952, to the Charity Commissioner 
(respondent) under protest for registration of the society stating that the 
society was not a public trust within the meaning of the Act. The Assistant 
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*Decided, July 12, 1956. First Appeal 
No. 656 of 1954, from the decision of S. T. 
Karanee, Judge, City Civil Court, in Charity 
Application No. 29 of 1958. 

+The relevant sections run thus :— 

72. Application from Charity Commissioner's 
decision under section 40, 41 or 70, efe.— 
(1) Any person aggrieved bv the decision of the 
Charity Commissioner under section 40, 41 or 
®70 or on the questions whether a trust exists 
and whether such trust is a public trust or 
whether any property is the property of such 
trust may, within sixty davs from the date of 
the decision, apply to the court to set aside 
the gaid decision. 

7%. Jimilation.—In computing the period 
of appeal under this Chapter, fhe provisions 


of sections 4, 5, 12 and 14 of the Indian Limi- 
tation Act, 1908, shall apply to the filing of 
such appeals. 

2 Definitims.—tIn this Act, unless there 
is anything repugnant in the subject or 
context,—-:: 

(73) ‘* public trust? means an express or 
constructive trust for either a public religious 
or charitable purffose or both and includes a 
temple, a math, a wakf, a dharmada or any 


other religious or charitable endowment and a 
society forred either for a religiogis or chari- 
table purpose or for both and regigiered under 
the Societies Registration Act, 1860;... 


} [1980] A.I.R. Pat. 14. 
2 11052] A.LR. All. 816. \ 
3 [1941] A.LR. Mad, 589. 


j 1956.1" ° PRADHAN V. BOMBAY STATE FEDERATION ETO. (A.C.J.) "895 


Charity Commissioner held an inquiry and held on April 10, 1953, that the 
society “vas a public trust and required registration under the Act. The 
petitioners appealed to the respondent and by an order made on July 22, 1953, 
he held, confirming the decision of the Assistant Charity Commissioner, that 
the society was a public trust within the meaning of the Act. On September 
29, 1953, the petitioners applied to the City Civil Court, Bombay, under s. 72 
of the Act for a declaration that the petitioners were not a public charitatle 
trust within the meaning of the Act. The respondent inter alia contendedsthat 
the petitioners’ application was barred by limitation. The trial Judge held 
that the petition was in time and that the petitioners were not a public charit- 
e able trust within the meaning of the Act, and he set aside the order passed by 
the respondent, observing, in his judgment, as follows :— 


“I do not think that merely because in the case of appeals under s. 75 it is provided 
that ss. 4, 5, 12 and 14 of the Limitation Act shall apply, therefore, the Bombay Public 
Trusts Act is a complete Code in the matter of limitation. I also do not think that the 
phraseology eof the sections enumerated in s. 29(2) of the Limitation Act makes those 
sections inapplicable to the proceedings under s. 72 of the Bombay Public Trusts Act. 
Under the provisions of s. 72 a party is entitled to make an application to this Court. 
Under the first schedule to the Limitation Act different periods of limitation have been 
prescribed for different types of applications, and, if by special law any particular 
period of limitation is prescribed for any particular type of application, then in that case, 
in my opinion, s. 29(2) of the Limitation Act does not apply. I do not think that in this 
case the application of the sections mentioned in s. 29(2) of the Limitation Act should be 
deemed to have been expressly excluded by the Legislature. Under the circumstances I 
hold that this petition is in time.” 


The respondent appealed to the High Court. 


V. 8S. Desai, Assistant Government Pleader, for the appellant. 
8. J. Korabi, with Khanderrao Laud & Co., for the respondent. 


CHAGLA C.J. The respondents are a society by the name of the Bombay 
State Federation of Goshalas and Panjrapoles and they applied for registra- 
tion as a public trust on May 28, 1952. This application was made under pro- 
test as the contention of the respondents was that they were not a public trust. 
The Assistant Charity Commissioner investigated into this matter and on April 
10, 1953, held that the respondents were a public trust. The respondents ap- 
pealed to the Charity Commissioner and the Charity Commissioner confirmed 
the decision of the Assistant Charity Commissioner on July 22, 1958. On 
September 29, 1953, the petitioner applied to the City Civil Court under s. 72 
of the Bombay Public Trusts Act, 1950, to set aside the decision of the Charity 
Commissioner. The learned Judge of the City Civil Court held in favour of 
the petitioner and set aside the order of the Charity Commissioner. From this 
decision the Charity Commissioner has come in appeal. 

The first question that was raised before the learned Judge of the City Civil 
Court was the question of limitation. The Charity Commissioner contended 
that the application filed by the respondents was barred by limitation. Under 
s. 72 any person aggrieved by the decision of the Charity Commissioner under 
s, 40, 41, 70 or TOA may, within sixty days from the date of the decision, 
apply to the Court to set aside the said decision. Im this case the decision of 
the Charity Commissioner hag been given under s. 70 being in appeal against 
the decision of the Assistant Charity Commissioner, and the period of limita- 
tion is sixty days from the date of the decision. As the date of the decision 
of the Charity Commissioner was July 22, 1958, prima facie the application Š 
which wag made on September 29, 1953, is out of time. But what was relied 
upon by he respondents was the fact that on August 10, 1953, they applied 
for a cert@ied copy of the order of the Charity Commissioner and they obtained 
that order on August 19, 1953, and they contended that they were entitled 
under s. 1f(2) of the Limitation Act to exclude the time taken up in obtatning 
the certified copy of the order. It is not disputed that if in law this tife can 
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be excluded, then the application preferred by the respondents is ig time. 
What is relied upon by the respondents is s. 29(2) of the Limitation Act, and 
that sub-section provides: ` 

“Where any special or local law prescribes for any suit, appeal or application a 
period of limitation different from the period prescribed therefor...in that schedule, and 
for the purpose of determining any period of limitation prescribed for any suit, appeal 
or application by any special or local law— 

(a) the provisions contained in section 4, sections 9 to 18, and section 22 shall apply 
only in so far as, and to the extent to which, they are not expressly excluded by such 
special or local law;” r 
Now, the Bombay Public Trusts Act is a special law and s. 72 of that Act 
prescribes a period of limitation and that period obviously is different from 
any period prescribed by thé First Schedule. Therefore s. 29(2) must apply 
and by reason of that sub-section the various provisions of the Limitation 
Act ineluding s. 12(2) would become applicable to any application to be made 
under s. 72(1) of the Public Trusts Act. $ 


Now, two answers are given by Mr. Desai to this contention. The first is 
that in s. 75 of the Bombay Publie Trusts Act there is a provision that in 
computing the period of appeal under this Chapter the provisions of ss. 4, 5, 
12 and 14 of the Indian Limitation Act shall apply to the filing of such appeals, 
and what is urged is that the Legislature has expressly provided that only 
certain sections of the Limitation Act should apply to appeals under the Act, 
and as s. 72 deals with an application and not an appeal, the application of 
s. 12 to an application is expressly excluded. It is clear that in order that 
the sections mentioned in s. 29(2)(a) should not apply, the exclusion by the 
special or local law must be express and not by implication, and there is 
nothing in s. 72(2) which deals with limitation for an application which ex- 
pressly excludes the provisions of s. 29(2)(a@). Section 75 deals with appeals 
which are provided under the Act and with regard to appeals the provisions 
of certain sections have been made applicable. The second answer given is 
that when we turn to s. 12(2) of the Limitation Act, that section in terms does 
not apply to an application contemplated by s. 72(1). Section 12(2) provides: 

“In computing the period of limitation prescribed for an appeal, an application for 
leave to appeal and an application for a review of judgment, the day on which the 
judgment complained of was pronounced, and the time requisite for obtaining a copy of 
the decree, sentence or order appealed from or sought to be reviewed, shall be excluded.” 


What is urged is that this sub-section only applies to appeals and not to all 
applications but only those applications which are expressly described in this 
sub-section. The only applications to which this sub-section applies are appli- 
cations for leave to appeal and applications for review of judgment. As the 
application under s. 72(1) of the Public Trusts Act is not an application of 
that nature, s. 12(2) cannot apply. 

Now, although s. 72(1) confers a right upon a person aggrieved by the deci- 
sion of the Charity Commissioner to apply to the City Civil Court, we must 
look at and consider the real nature of the right that is conferred by this 
sub-section. In substance, if not in form, the right is in the nature of an 
appeal. The application is intended to set aside the decision of the Charity 
Commissioner and the City Civil Court must consider that decision, and if 
satisfied that the decision is erroneous must set it aside and give the necessary 
relief to the party aggrieved by that decision. Therefore, in substance there 
is very little difference between an application contemplated by s. 72(1) and 
a right of appeal against the order of the Charity Commissioner. Sub- 
* section (1A) which has been recently introduced by an amendmentgto s. 72 

makes the position even clearer because that sub-section prohibits oj produc- 
tion of additional evidence before the City Civil Court except ow grounds 
which are permissible in the ease of an appeal. Therefore, as far as the addi- 
tionat evidence is concerned, for all practical purposes it constitutegthe City 
Civil Sourt as an appellate Court. If the City Civil Court was a Court of 
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first Inséance, then there would be no restriction upon the right of.the partieg 
to call such evidence as they liked before that Court. If that is so, the ques- 
tion is whether s. 29(2) of the Limitation Act must be strictly construed or 
it must receive a liberal construction at our hands. Now, every law of limita- 
tion must of necessity operate harshly upon the person whose right to go to 
Court is taken away or whose remedy is barred, and therefore Courts hawe 
always construed laws of limitation in favour of the person against whom 
limitation is pleaded. Therefore, if we take that view of s. 29(2), then we 
must come to the conclusion that the intention of the Legislature was to give 
the benefit of s. 12 in all those cases where it would be necessary for the party 
to challenge an order of a lower Court or of a tribunal in order to succeed, | 
and if it is necessary for the party to do so, then before the party approaches 
the higher Court he must obtain a copy of that order which he is challenging. 
Mr. Desai says that there is no obligation on the party to file the order of the 
Charity Commissioner at the time when he makes an application under s. 72 (1). 
But a party has a right to consider the reasons given by the Charity Commis- 
sioner, he has a right to get the opinion of his legal adviser as to whether an 
application against the order of the Charity Commissioner would be justified, 
and for that purpose he is entitled to have a certified copy of the order of the 
Charity Commissioner with the reasons given by kim for making the order. 
Therefore, in our opinion, if a special law provides for an application which in 
substance is in the nature of an appeal, and where it would be necessary for the 
party applying to challenge an order passed by the authority or a tribunal, then 
the time taken for obtaining a certified copy of the order must be excluded 
under s. 12(2). For that purpose, in our opinion, s. 29(2) would make the 
provisions of s. 12(2) applicable to that application, although that application 
may not strictly come within the ambit of s. 12(2). 

We find that the High Courts of Patna, Allahabad and Madras have taken 
the same view of s. 29(2). In Mohan Lal v. Cemmr., of Income-Tac’ Mr. Jus- 
tice Fazl Ali and Mr. Justice Chatterji held that the period required for ob- 
taming copies of the order under s. 31 or s. 34 of the Income-tax Act must be 
excluded in computing the period of limitation for an application for refer- 
ence by an assessee under s. 66(2) and (3). It will be noticed that an applica- 
tion for a reference under the Income-tax Act is not an application which strict- 
Jy falls within the ambit of s. 12(2). Even so the Patna High Court held that 
the time taken for obtaining the order against which the reference was sought 
had to be excluded, and Mr. Justice Fazl Ali at p. 18 says that s. 29 should be 
liberally construed, and the learned Judge further takes the view that it will uot 
be straining the law to hold that the main principle laid down in s. 12, viz., 
that the period for obtaining copies shall be excluded in computing the period 
of limitation in certain cases has been made applicable by s. 29 in the case of a 
suit, appeal or an application under the special law for which a period of limi- 
tation has been prescribed and that would cover an application under s. 66(2) 
and (3) of the Income-tax Act. The learned Judge, again with respect, rightly 
expressed the opinion that this could be the only reasonable way of giving 
effect to the intention of the Legislature. The Allahabad High Court in A. &. 
Mill Co. v. Sales Tax Commr.? applied the same principle to an application for 
reference under the Sales Tax Act. The Madras High Court in Standard Typo 
Foundry v. Venkataramamah,® held that although a right of revision was con- 
ferred under the Madras Village Courts Act to the Deputy Munsiff, for the pur- 
poses of s. 29(2) (a) and s. 12(2) of the Limitation Act the remedy by way of 
revision was not essentially different from the remedy by way of appeal and, 
thereforg, the provisions of s. 12(2) should be held to be applicable to applicatione 
for reviqion under that Act. Therefore, what these decisions emphasise is that 
we mustW¥ook at the nature of the application which has got to be made under a 
special Jaw, and if the nature of the application shows that essentially and sub- 


1 [1980 A. I. R. Pat. 14. 3 [1941] A. I. R. Mad. 589, 
2 (195% A.I. R. All. 816. 
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stantially it is in the nature of an appeal, then the provisions of s. 12 (4 should 
‘þe made applicable to that special law. 

Therefore, in our opinion, the learned Judge below was right in coming to 
the conclusion that the application of the respondents was not barred by 
limitation. 

Coming to the merits, the question we have to decide is whether this parti- 
cùlar association constitutes a public trust within the meaning of the Act. 
Section 2(13) defines ‘‘public trust” as an express or constructive trust for 
either a publie religious or charitable purpose or both and includes a temple, 
a math, a wakf, a dharmada or any other religious or charitable endowment and 
a society formed either for a religious or charitable purpose or for both and® 


' registered under the Societies Registration Act, 1860. Now, this society has 


not been registered under the Societies Registration Act, 1860, and therefore 
unless the society satisfies the first part of the definition, it cannot be held to 
be a public trust. It is rather significant to note that the Legislature did not 
intend that every society formed for a religious or charitable purpose should be 
considered to be a public trust. It is only when such a society is registered 
under the Societies Registration Act that it becomes a public trust. Mr. Desai 
is right that you may have a society which is not registered under the Societies 
Registration Act and yet jt may be a public trust. But in order so to decide 
there must be factors other than the mere fact that the society has been formed 
for a religious or charitable purpose. 

Now, what is strongly urged by Mr. Desai in this case is that this particular 
society has been formed for a charitable purpose, and charitable purpose hag 
been defined by s. 9 of the Act as including the advancement of any other ob- 
ject of general public utility, and the object for which the society was formed 
was for taking all possible means for the complete protection of cows and bovine 
cattle from premature deaths, neglect and deterioration and to save bovine 
cattle by improving their breed and raising their economic standard, One of 
its purpose also was to admit into its membership Goshalas and Panjrapoles 
all over the State. In their constitution Goshala has been defined as any 
public charitable institution working for the protection, welfare and preserva- 
tion of bovine cattle, and Panjrapole has been defined as any public charitable 
institution working for the protection, preservation of bovine cattle and other 
animals. The constitution provides for membership, patrons, honorary patrons; 
it provides for trustees who are to hold properties and securities of the asso- 
ciation and manage them according to the decision of the managing committee. 
There can be no doubt that any society which seeks to advance the object of 
saving cows from destruction and from improving the standard of cattle in 
our country would be working for an object of general publie utility. Cattle 
are most important for the rural economy of India and Mr. Sorabji who appears 
for the society does not dispute that the object for which the society was formed 
is an object of general public utility and in working for this particular object 
it is advancing a cause which is a cause of general public utility. But it is not 
sufficient that a society should have as its object and its purpose an object of 
general publie utility. It is equally important that there must be a trust for 
a charitable purpose. In other words, there must be property held by the 
society to which an obligation must be attached that that property must be 
held for a charitable purpose. 

When we turn to the application that this society made for registration we 
fmd—and these facts are not disputed—that it has no moveable property, that 
it has no immovable property, that its income is Rs. 1,500 which is mainly de- 
rived from subscriptions, its annual expenditure is Rs. 1,600, and out of these 


° Rs. 1,600 it spends Rs. 500 on establishment and staff and the balance of 


Rs. 1,100 on miscellaneous items including travelling, etc. Mr. Desaillsays that 
the society receives or it did receive Government grant and he say§ it might 
also receive donations. Whether it receives grants or whether it receives dona- 
tions, what the Charity Commissioner has to establish is that there isyn obliga- 
tioh wpon the society to spend these donations or grants for a public charitable 
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purposes Nothing has been shown to us in the constitution which goes tg 
establish that any subscriptions received by the society or any donations recel- 
ved by the society or any grants received by the society must be spent for any 
one or other of the charitable objects. If the society did not spend one anna 
on any charitable object, it would clearly not be guilty of any breach of trust 
because trust implies and assumes an obligation. The trustee must be under 
an obligation to apply either the corpus or the income of the trust fund fo a 
charitable object, in which ease the trust is a public charitable trust. But when 
we do not find any such obligation cast upon the society, it is difficult to under- 
stand how the society can be considered to be a public trust. There can be no 
trust without property, there can be no trust without obligation attaching to 
property, and this society seems to be in the happy position of not having any 
property at all, let alone an obligation attaching to property. The mere fact 
that the society carries on propaganda, issues pamphlets and spends money on 
it out of the subscriptions or grants received by it cannot convert a private 
society int6 a public trust. The activities carried on by the society are not 
imposed upon it by reason of any obligation attaching to property which it has 
received or which it holds. It is only when that situation arises that 1t may 
be said that this society is a public trust. 

We, therefore, agree with the learned Judge thatethe Charity Commissioner 
was in error when he came to the conclusion that the society was a public trust. 
The result is that the appeal fails and must be dismissed with costs. 


Appeal dismissed. 


Before the Hon’ble Mr. M. C. Chagla, Chief Justice, and Mr. Justice Dizit. 
ANTHONY SABASTIN ALMEDA v. R. M. T. TAYLOR.* 
Payment of Wages Act (IV of 1936)—Authority under Act, nature of jurisdiction exercis- 
ed by—Employer and employee relying on different contracts—Whether Authority can 
decide which of two contracts regulates rights and liabilities of parties. 


The jurisdiction of the Authority under the Payment of Wages Act, 1936, is limited 
to decide what is contract in the sense of construing the contract in order to deter- 
mine the liability of the employer to pay wages. But when the employer and the 
employee come before him and rely on different contracts, it is not within his jurisdic- 
tion to decide which of the two contracts holds the field, which of them is subsisting 
and under which of them the employer is liable to pay wages. It is only when there 
is no dispute as te the contract that subsists and regulates the rights and liabilities of 
the parties that the jurisdiction of the Authority arises to determine the quantum of 
wages. 

Sarin v. Patil,’ referred to. 


One Anthony Sabastin Almeda and others (applicants), who were employed 
as motor transport drivers in the Indian Naval Dockyard, were drawing wages 
of Rs. 100 per month from May 1945 to July 1947. Under an Ordinance issued on 
December 31, 1947, by the Governor General in Council in exercise of the 
powers conferred by s. 241(2) of the Government of India Act, 1985, the pay 
scales of the applicants were fixed anew in the grade of Rs. 60-75. These new 
pay scales together with the personal pay were made applicable retrospectively 
from January 1, 1947, only after an agreement in writing was taken from 
the appheants by which they were required to elect a date from which they 
agreed to be placed in ehe new prescribed scales. The applicants elected to 
accept these wage scales and they were given the top of the grade viz. Rs. 75, 
aud Rs. were given to them as personal pay from January 1, 1947 to July 
31, 1947. From August 1, 1947, the wages of the applicants were, however, 
reduced to* Rs. 80 and they were paid Rs. 75, and only Rs. 5 as personal pay. 


"Decided, gJuly 26, 1956. Special Civil 1 (1951) 58 Bom. L. R. 674. j 
Application” No. 367 of 1956. o 
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The applicants approached the Authority under the Payment of Wages’ Act, 
‘1936, contending that the deduction of Rs. 20 every month was an illegal 
deduction and for a refund of the amount from their employer. The Autho- 
rity dismissed the application of the applicants on the- ground that there was 
no illegal deduction in their wages and held that neither the Governor General 
nor the President had issued rules fixing the rates of pay of the motor trans- 
port drivers, that the applicants’ pay was only Rs, 75 and that they, were 
not entitled to any personal pay. The applicants appealed to the Chief Judge 
of the Court of Small Causes at Bombay under s. 17 of the Payment of Wages 
Act and he dismissed the appeal on the ground that the Authority under the. 
Payment of Wages Act had no jurisdiction to deal with the issue whether the 
Government had lawfully changed the contract of service. The Chief Judge, 
in the course of his judgment, observed as follows :— ao 

“T have considered all the authorities carefully and the result of the authorities 
appears to be that so long as the existence of the relationship of master and servant is 
not denied by either of the parties and the terms of employment are not irf dispute; but 
the ascertainment of the question whether sum ‘x’ or'sum ‘y is due to the employee 
depends on a simple construction of the admitted terms of service between the parties 
the Authority under the Act has jurisdiction to decide that question. Where, however, 
there is a ‘bona fide’ denial 8f the continued existence of the relationship of master and 
servant or a dispute as to the actual terms of employment existing between the parties, 
or their variation or the power to make such variation in Jaw and such dispute is raised 
‘bona fide’ and not frivolously or dishonestly merely to avoid the Authority under the 
Act exercising his powers, then such a dispute is beyond the summary powers given to 
the Authority under the Act and must be left to be tried by the ordinary civil Courts of 
the land. 

In the present appeals, the main disputes between the parties are as to the change 
effected in the terms of employment and the power of the employer to make such a 
variation without the consent of the employee, as is apparent from the manner in which 
the memoranda of appeals are presented. It is not suggested that the disputes incorpo- 
rated in the preliminary issue are raised by the employer ‘mala fide’ merely to avoid the 
exercise of the summary powers under the Act. Under the circumstances, in my opi- 
nion, the disputes, which must be decided in dealing with the claims of the appellants 
in the present case are such that the Authority under the Act and consequently the 
Appeal Court also has no jurisdiction to deal with the same summarily under the Act.” 


The applicants applied to the High Court under art. 227 of the Constitution 
of India for an appropriate writ or direction or order to set aside the order 
passed by the Chief Judge. 


K. T. Sule, with S. B. Donde, for the petitioners. 
H. M. Seervm, with N. B. Vakil, for respondent No. 1. 


Cuacia C.J. This petition challenges a decision of the Chief Judge of the 
Small Causes Court, Bombay, by which he held that the Authority under the 
Payment of Wages Act had no jurisdiction to entertain the application made 
by the petitioner and 116 others against the Naval Dockyard for payment of 
part of their wages illegally deducted. The facts briefly are that these 117 
persons were employed as lorry drivers in the Indian Naval Dockyard and 
from May 1945 to July 1947 their wages were Rs. 100 per month. In August 
1947 their wages were reduced from Rs. 100 to Rs. 70. On December 31, 
1947, rules were framed by the Governor General under s. 241(2) of the Govern- 
ment of India Act and these rules were issued in a netification and under this 
the wage scale for the lorry drivers was fixed at Rs. 60-75. It appears that 


these lorry drivers were asked to elect as to whether they would fAccept this | 


wage scale and also if they did accept, the wage scale was to orate from 
January 1, 1947.. They elected to accept this wage scale. As a result of the 
elegtion they were given the top of the grade viz. Rs. 75 and Rs. 25 were given 
to tem as personal pay. The result was that their wages were Wrought up 
to the wages they were getting, on January 1, 1947, viz, Rs. 100 per month. 
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The grievance of these employees was that from August 1948 their wages were 


reduced to Rs. 80 and they were paid Rs. 75 and only Rs. 5 as personal pay” 


and, therefore, they went before the Authority under the Payment of Wages 
Act, contending that the deduction of Rs 20 every month was an illegal de- 
duction and that the employer should be asked to refund this amount. The 
Authority, after considering the evidence before him, came to the conclusion 
that the contract between the parties was that the employer was liable to pay 
only Rs. 80 and not Rs. 100 as claimed by the employees. The employees went 
in appeal to the Small Cause Court and the learned Chief Judge came to the 
conclusion that in view of the contentions raised before the Authority, he 
‘iad no jurisdiction to decide the application made by the employees on merits. 
He, therefore, dismissed the appeal. It is against that order that the employees 
have now come on this petition. 


Mr. Sule’s contention before us is that the Chief Judge should have heard 
the appeal on merits and should not have dismissed it on the preliminary 
ground tht the Authority had no jurisdiction to entertain this particular 
application. In order to decide this question we have carefully to bear in 
mind the nature of the jurisdiction that the Authority under the Payment of 
Wages Act exercises. He constitutes a Court or a Tribunal of summary juris- 
ciction and the clear object of the Legislature in “setting up this Court or 
Tribunal was to give facilities to the employee to recover his wages as expedi- 
tiously as possible. Gross delays in a civil Court are notorious and it was 
but proper that a workman getting small wages should not be prevented from 
recovering them merely because the employer took up a refractory attitude 
and drove the employee to a civil Court to litigate his rights. Therefore, it 
could never have been the object of the Legislature that the Authority under 
the Payment of Wages Act should try and decide complicated questions which 
should ordinarily and normally be heard by a civil Court. What the Autho- 
rity has to determine is whether there has been an illegal deduction of wages. 
In order to determine that, he has to determine what are the wages to which 
the employee is entitled and again to determine that, he must decide what the 
contract between the employer and the employee is which entitles the em- 
ployee to receive wages. Under these circumstances, there is no dispute be- 
tween the employer and the employee as to the contract which regulates the 
conditions of service of employment. The dispute is as to what the employee 
is entitled under that contract. The employer may take up the contention 
that a certain amount is not due to the employee under the contract. It would 
be open to the Authority to decide what is the quantum of wages due and 
whether that quantum has been paid or not. We considered the ambit of the 
Jurisdiction of the Authority under the Payment of Wages Act in Sarin v. 
Patil’ and we laid down that the jurisdiction of the Authority really is to 
determine the terms of the contract in so far as they relate to the payment 
of wages and in so far as he has to decide the liability of the employer to pay 
wages under the terms of the contract. In that case the question that arose 
was whether the Authority had the jurisdiction to determine whether the con- 
tract was terminated as alleged by the employer or the contract was still sub- 
sisting as alleged by the employee and we held that the Authority had no such 
jurisdiction. The question that now arises is in a sense different from the 
question that arose in Sarin’s case.. What the Authority is now asked to de- 
cide is not what is the contract between the employer and the employee but 
which is the contract which regulates the terms of employment between the 
parties. In our opiniow, the jurisdiction of the Authority is limited to decide 
what is cgntract in the sense of construing the contract in order to determine 
the liabi of the employer to pay wages. But when the employer and the 
employee ome before him and rely on different contracts, it is not within his 
jurisdiction to decide which of the two contracts holds the field, which of them 
is pone and under which of them the employer is liable to. pay 
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wages. It is only when there is uo dispute ag to the contract that sub- 
ists and regulates the rights and liabilities of the parties that ‘the juris- 
diction of the Authority arises to determine the quantum of wages. But 
when the very basis of the relationship is in dispute and in controversy, the 
Legislature did not intend that a Court of summary jurisdiction should decide 
that important question. Now, in this case it is clear that the parties are not 
agreed as to the contract which regulates thelr rights or liabilities and under 
whieh the liability of the employer arises to pay wages. According to the 
employee, he is entitled to receive Rs. 100 by reason of the notification issued 
on: December 31, 1947, and by reason of the election made by him by which 
he was to receive Rs. 75 as wages and Rs. 25 as personal pay. According to 
the employer, there was a new contract entered into prior to August 1948 and 
under that contract the liability of the employer was to pay only Rs. 5 as 
personal pay and not Rs. 25. It would be noticed that there is no dispute 
as to the quantum of wages. If the subsisting contract is that of December 
31, 1947, then it is clear that the quantum of wages is Rs. 100. If, on the 
other hand, the subsisting contract is the subsequent contract of 1948, then 
it is equally clear that the quantum of wages is Rs. 80. Therefore, what the 
Authority is called upon to decide is not the quantum of wages under the 
contract, nor the question ef illegal deduction under the contract; but what he 
is called upon to decide is which is the contract subsisting between the master 
and the servant under which the liability to pay wages arises and in respect 
of which he has to determine the quantum of wages. When the riyal con- 
tracts are in the field and the question is under which contract the liability 
of the employer arises, in our opinion, the Legislature has not conferred the 
jurisdiction upon the Authority to decide that question. It should also be 
borne in mind that in this case the employee challenges the factum of the 
subsequent contract. He also challenges the validity of that contract, assu- 
ming that that contract was arrived at. Therefore, the Authority has been 
called upon to decide not only the factum of the subsequent contract but its 
validity. These are questions which, according to us, do not fall within the 
ambit of the jurisdiction of the Authority. 

We wish to make it clear that in coming to this conclusion we do not for a 
moment suggest that the employees are without a remedy. Our decision mere- 
ly amounts to this that this particular summary remedy given to the work- 
men under the Payment of Wages Act is denied to them in view of the issue 
that arises for determination. It is always open to the workmen to go to the 
civil Court and litigate this question. Mr. Sule has drawn our attention to 
the fact that the question of limitation may arise and that may defeat the 
claim of the employees. We are sure that the civil Court to which the em- 
ployees will go will take into consideration the fact that the employees have 
been bona fide prosecuting the claim for wages in a Court which has now been 


held had no jurisdiction. 
The result is that the petition must fail and will be dismissed. No order 


as to costs. 
Petition dismissed. 
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Before Mr. Justice Coyajee. 


THE OFFICIAL LIQUIDATOR v. DHIRAJLAL V. MODI.® 


Indian Companies Act (VII of 1913), Sec. 235}—Application by Official Liquidator undey 
8. 235 calling upon managing director of company in liquidation to reimburse amount 
due to company and debited to his account—Managing director denying his liability 
—Applicability of s. 235—Whether Official Liquidators affidavit in support of his 
application must on face of it conclusively prove default on part of managing director 

* —Object of s. 235. 


The Offcial Liquidator applied to the Court under s. 235 of the Indian Companies 
Act, 1913, calling upon the respondent to reimburse the company in liquidation by 
paying certain amounts that had come into his hands from the company. In the 
affidavit in support it was stated that the respondent was a director of the company 
and wag’solely looking after the management of the company and as such manager 
drew from the company certain sums for expenses incurred by him on behalf of 
the company. The respondent disputed the items as debited to his account and 
denied that at any time he had any moneys belonging to the company. The respon- 
dent contended that the application did not fall within the ambit of s. 235, as before 
that section applied it was necessary that the Official Liquidator must on the face of 
his affidavit conclusively prove his case that the respondent had committed any 
default as indicated in the section:— 

Held, that under s. 235 the Court before coming to a conclusion was entitled to 
examine into the conduct of the party, and that on affidavits in support and in reply ' 
which would be treated as pleadings, proper issues could be raised and evidence 
recorded before the Court and 

that, therefore, the proceeding in the present case was properly brought under 
s. 235 of the Act. 

The jurisdiction under s. 235 is essentially discretionary. The section does not 
create new rights; it is a procedural section only and it merely provides a summary 
method for enforcing such liabilities as might have been enforced by the company 
itself or by its liquidator by means of an ordinary action including new rights created 
by the winding up. The only limitation that is put upon such a section is that there 
is no jurisdiction under this section to set aside a contract entered into between the 
company and a director or promotor, and if there is such jurisdiction, it is one which 
will not ordinarily be exercised. The object of the section is to expeditiously obtain 
and get in and collect any assets of the company that may be in the hands of the 
officers of the company without a protracted litigation. 

Stringers Case’ and Etic, In re.,? referred to. 


The facts appear in the judgment. 


K. T. Desai, for the Official Liquidator. 
M. J. Mistree, for the respondent. 


COYAJEE J. This is a summons taken out by the applicant the Official Liqui- 
dator calling upon the respondent. to reimburse the company in liquidation 
by paying certain amounts that have come into his hands from the company. 
The application is made under the Indian Companies Act, s. 235. The question 
has been argued at some length, because it is a question of some importance 
whether the Liquidator is entitled to proceed under this section for a claim 
as set out in the affidawt in support. 


The affdavit in support states that at all relevant times the respondent was 
a directo of the company and was solely looking after the management of the 
ecompany.® Substantially that averment has not been denied and the respond- 


* Decided, January 5, 1955. O.C.J. I. C. in the same term: as this section. 
No. 23 of 1 p58. ] (1869) L R. 4 Ch. App. 475. ° 
t Section 543 of Act I of 1958 is materially 2 [1928] 1 Ch. 861, eo 
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ent iu his affidavit says that he was appointed the manager of the company 
oy Chhaturam and Sons at a salary of Rs. 1,000 a month and allowafces and 
he began to supervise under the directions of the managing. agents. He was 
appointed a director of the company on February 12, 1951, according to his 
own affidavit and continued to act as the manager of the company aud drew 
` from the company certain sums for expenses incurred by him on behalf of 
the company for travelling and other charges. According to the Liquidator’s 
affidavit in para. 6 the respondent took a sum of Rs. 17,350 in 1951 and paid 
back Rs. 6,000 leaving in that year a balance due to the company of Rs. 10,818 
and at the end of the year 1952 according to the Liquidator the company 
ig entitled to recover from the respondent a sum of Rs. 32,943. The respond-e 
ent in his affidavit says that he had not at any time in his hands any moneys 
belonging to the company. He disputes the items as debited to his account. 
Before considering this preliminary question I may state twéd points, one is 
that in the letters of demand addressed by the Liquidator’s solicitors the claim 
is described as loans made by the company. Much has been masle of this, 
but it is clear on the reading of the affidavit in support and exh. A. namely 
the account of the respondent in the books of the company annexed to the 
affidavit that these are withdrawals made under certain heads by the res- 
pondent and certain repayments made. ‘Therefore, there is no question of 
any loan being made to the respondent in his personal capacity. These moneys 
were drawn by him and given to him as manager or director of the company. 
In approaching this question whether I should entertain this application 
it has been strenuously argued on behalf of the respondent that this appli- 
cation clearly does not fall within the ambit of s. 235 of the Indian Companies 
Act. The section in question has been referred to as prescribing a summary 
method in which the Liquidator can obtain moneys or assets in the hands of 
parties indicated in this section. I may say that the word ‘summary’ is not a 
very apt description of the provisions of this section. It is only summary in 
the sense that instead of proceeding by a regular suit on the common law 
side or proceeding under the Indian Companies Act by issuing a summons 
of misfeasance the Liquidator proceeds to apply to the Judge dealing with 
company matters for action against any of the parties set out in this section 
‘ on proper affidavits. Therefore, it is a question of procedure namely whether 
, on a proceeding of this kind s. 235 is the proper proceeding or whether the 
Tiquidator should be referred to a regular suit. Section 235 does not enlarge 
the rights of the Liquidator nor does it enlarge the liabilities of the parties 
indicated therein except in regard to limitation. Therefore, the question that 
falls to be answered is whether this section which is in a sense a matter of pro- 
cedure should be adopted in cases like the one before me. The only advantage 
as far as I can see that the Liquidator gets is that the proceeding is not shunted 
to the long cause list where it may lie for three years holding up liquidation and 
apart from that there is no advantage that the Liquidator may gain because even 
on affidavits which would be treated as pleadings proper issues would be raised 
and evidence if necessary recorded before the Judge comes to conclusion as re- 
gards the establishment of the claim of the Liquidator. The only disadvantage 
which has been indicated to me as far as the respondent is concerned is that 
if there is any counter-claim and set off that could not be established in this 
proceeding. The counter-claim is a matter of convenience namely that if the 
defendant has a cross-claim that should be simultaneously heard and disposed 
of so that instead of there being two separate litigations there will be one. 
That to my mind is only a device prescribed by law for the purpose of ex- 
peditious despatch of simultaneous claims and no party” has the inherent right 
*to say that he has a claim which would be described as a counter-qaim, nor 
ean an officer of the company claim a set off against assets of theeompany 
wrongfully in his hands. Therefore, in my opinion, there is no sulstance in 
this particular point raised on behalf of the respondent. 
It has been very strenuously argued by Mr. Mistree that the terms of the 
sectlompitself are such that the claim of the Liquidator does not fall th®eeunder. 
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Section 235 says that where in the course of winding up a company it appears 
that any .person who has taken part in the formation or promotion of thg 
company or any past or present director, manager or liquidator or any officer 
of the company has misapplied or retained or become liable or accountable 
for any money or property of the company or been guilty of any misfeasance 
or breach of trust, the Court may on the application of the Liquidator examine 
into the conduct of the promotor, director, manager, liquidator or officer atd 
thereafter make a proper order. Mr. Mistree has very strenuously argued hat 
the wording is such namely that the defaulting party has retained or become 
liable ete. indicate that on the face of the affidavit in support the Court would 
,be in a position first to come to the conclusion that there has been such a 
' default, and if so, then only the ection would apply. To my mind that con- 
struction of the section militates against first principles. First of all the Court 
before comingeto a conclusion is entitled under this section to examine into 
the conduct of the party and then come to a conclusion. It indicates that 
issues may be framed and evidence recorded. Therefore to argue that the 
Liquidator’ must on the face of the afidavit conclusively prove his case is to 
my mind a misreading of the section as it stands. The object of the section 
is obvious and as indicated in Buckley the jurisdiction under this section is 
essentially discretionary. The section as indicated in the commentary does 
not create new rights and it is a correct statement” to say that this section is 
a procedural section only and it merely provides a summary method for en- 
forcing such liabilities as might have been enforced by the company itself or 
by its liquidator by means of an ordinary action including new rights created 
by the winding up. The only limitation that is put upon such a section is 
that there is no jurisdiction under this section to set aside a contract entered 
into between the company and a director or promotor, and if there is such 
jurisdiction, it is one which will not ordinarily be exercised. The object of the 
section clearly is to expeditiously obtain and get in and collect any assets of 
the company that may be in the hands of the officers of the company without 
a protracted litigation. Section 185 only refers to an interim custody of the ’ 
assets of the company and that section although referred to in arguments to 
my mind has no connection or bearing on s. 285 which expressly prescribes a 
particular mode of obtaining relief by the Liquidator without resort to a regu- . 
lar action. Mr. Mistree has referred me to a recent decision on this question, 

but before I go to that I may say that Mr. Desai referred me to the case, In re 
Mercantile Trading Company called Siringer’s Case.t The observations there 
made by Lord Justice Selwyn are of great importance. Until that judgment 
was delivered the line of decisions leaned more towards not applying such a 
summary procedure than in its favour. After reviewing the decisions Lord 
Justice Selwyn observed as follows (p. 485) :— 

“Under these circumstances it appears to me that we should be doing something 
which is entirely inconsistent with the provisions of the Act of Parliament, so general as 
they are, if we were to introduce any such qualification as that said to have been laid 
down by the Master of the Rolls in the case of In re Royal Hotel Company of Great 
Yarmouth;*...otherwise, having regard to what I have always understood to be his own 
opinion upon this subject, and to his own decision in the case...of Cardiff Preserved 
Coal and Coke Company v. Norton’ I could not help thinking that there must be some 
error in that report...I feel bound to say that I do not think there is to be found, either 
in the words of the present Act of Parliament or in the conclusion which is justly to be 
drawn from the decisions upon this subject, any such qualification or limitation...if we 
were so to hold in all these cases we should be inducing the person against whom the 
charge is made to endeawour to make out that there was some question to be tried, or 
that the matter was not so plain or straightforward as it was represented to be; ande 
there areflvery few cases indeed in which some such attempt as that might not be made | 
with som@ reasonable hope of success. The result would be to occasion the necessity for 
a double mode of proceeding and unnecessary expense and delay.” 


1 (1869) L.R. 4 Ch. App. 475. 3 (1867) L.R. 2 Ch. App. Cas. 405, 
2 (186) L.R. 4 Eq. 244 
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I am quoting this because this is a complete answer to the arguments advan- 
ced by Mr. Mistree, namely, that immediately a defence is shown in the form 
that this was a loan or any other defence then s. 235 would be completely ruled 
out. As pointed out by Lord Justice Selwyn, there would be very few cases 
in which such a defence could not be foreshadowed and the effect of that would 
be to wipe out s. 235 from the statute book. However apart from that defence 
My. Mistree referred me to a recent decision namely Etic, In re.! It was held 
in that case that the operation of s. 215 of the English Act was not applicable 
to all cases in which a company had a right of action against an officer of the 
company but was limited to cases where there had been something in the 
nature of a breach of duty by an officer of the company as such which had 
caused pecuniary loss to the company and no order was made on the appli- 
cation in that case. Mr. Justice Maugham reviewed all the authorities and 
came to the conclusion that there are cases where the section in*the discretion 
of the Court should not be made applicable. He quoted Lord Macnaghten 
as follows (p. 874) :— Š 

“The 165th section of the Act of 1862 bas often come under discussion, and it has 

been settled, and I think rightly settled, that that section creates no new offence, and 
that it gives no new rights, but only provides a summary and efficient remedy in respect 
of rights which apart from that section might have been vindicated either at law or in 
equity. It has also been settled that the misfeasance spoken of in that section is not 
misfeasance in the abstract, but misfeasance in the nature of a breach of trust resulting 
in a loss to the company. Apparently it has not been judicially determined that the 
applicant is bound to show that he is interested in the result of the application, but I 
think it must be so. I cannot think that Parliament intended that a person who happens 
to come under the description of a creditor or a contributory may take upon himself 
the functions of a public prosecutor...” 
Mr. Justice Maugham proceeded to say that the language would be quite wrong 
and misleading if the truth were that in every case in which the company 
has a claim to recover damages from an officer of the company the section is 
applicable. That is the only qualification set out by Mr. Justice Maugham 
as regards the applicability of such section. The learned Judge came to the 
conclusion as follows (p. 875) :— 

“The conclusion at which I have arrived is that s. 215 is not applicable to all cases 

in which the company has a right of action against an officer of the company. It is limit- 
ed to cases where there has been something in the nature of a breach of duty by an 
officer of the company as such which has caused pecuniary loss to the company. Breach 
of duty of course would include a misfeasance or a breach of trust in the stricter sense, 
and the section will apply to a true case of misapplication of money or property of the 
company, or a case where there has been retention of money or property which the 
offcer was bound to have paid or returned to the company.” 
Mr. Mistree has indicated that there is no averment of breach of trust and 
no averment that the respondent has misapplied any moneys. I am afraid 
reading the affidavit as it stands there is no doubt that on the face of the 
accounts which were evidently written under the supervision and direction of 
the manager himself, moneys are found due by an officer of the company to 
the company and the fact that there is a breach of trust or default on the 
part of the officer is a matter of inference from the accounts as set out. 

It may be noted, however, that although notices of demand were given no 
reply to the notices of demand was sent at any time setting out what is now 
set out in the affidavit in reply, the excuse given being that he was busy with 
inspection in another matter and also was taking simultaneously inspection of 
fhe accounts in the books of the company. Looking to the account which is 
annexed to the affidavit in support I think that two hours would hve been 
sufficient to take inspection of this account. It is not as if mde | for a 
number of years and detailed accounts had to be gone through. 

Therefore, I overrule the objection set out on behalf of the respondent that 


a 1 [1928] 1 Ch. 861. ` 
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s. 235 iş inapplicable. This proceeding to my mind is properly brought under 
this section. In the result I will proceed with this matter and hear evidence 
if produced before me. Parties will treat the affidavit in support and the 
afidavit in reply as pleadings in this matter. Liberty to the Liquidator to 
file an affidavit in rejoinder if so advised, and if that is filed within 3 weeks, 
liberty to the respondent to file an affidavit in sur-rejoinder. Usual order fgr 
discovery and inspection. Discovery and inspection to be given and com- 
pleted within 4 weeks from today. The proceeding to be on my boarf on 
Mareh 28, 1955. Summons to stand adjourned into Court. Today’s costs to 
Pe costs in the summons. Counsel certified. 


Solicitors for the applicant: Thakordas Daru Hemany & Co. 
Solicitors for the respondent: Malvt Ranchhoddas & Co. 


Before Mr. Justice Desat, 


KEDARNATH AND SONS v. THE INDIA UNITED MILLS LTD.* 


Arbitration—Award—Challenge to validity of atpard—Application of doctrine of estoppel 
or acquiescence to case of award—Whether open to *respondent, in petition to set 
aside award, to raise defence in affidavit in reply that subsequent to petition parties 
had agreed to treat award as binding and that petitioner had agreed to withdraw peti- 
tion—Indtan Sale of Goods Act (HI of 1930), Sec. 55. 

Even if an award be bad, the party complaining of the same may preclude himself 
from impeaching it if he has acted on it and accepted the whole or part of the benefit 
it gave him, In such a case an estoppel arises which affords a good defence to any 
attempt to challenge the validity of the award. There may be conduct on the part 
of the person seeking the remedy which ought to preclude that person from having 
it; as for instance an act from which the inference ought to be drawn that the party 
has, with knowledge of the facts, accepted the award which he seeks afterwards to 
get rid of, or has taken advantage and derived benefit from the award which it would 
be unfair and inequitable to permit him, after having received it, to treat as if of no 
consequence. 

A clear distinction must be made between merely performing an award and accept- 
ing benefit under an award. The acquiescence or approbation or acceptance of the 
award that precludes the challenge to the validity of the award must be something 
more than mere performance of something directed to be done by the award. It must 
amount to knowingly accepting some benefit under it. The facts and circumstances 
of the case must show that there is an attempt by a party to assert the invalidity of 
the award after knowingly receiving some benefit under the award. Even an accept- 
ance of the benefit under protest may amount to acquiescence in the award especially 
if there is delay in taking proceedings to set aside the award. 

In a petition to set aside an award, it is open to the respondent to show that subse- 
quent to the petition the parties agreed to treat the award as binding and also to 
show that the petitioner has subsequent to his petition agreed to withdraw the same 
or get the same dismissed. It is open to the respondent to raise such a defence in his 
affidavit in reply, and if the facts are not in dispute, the Court will entertain the 
objection, and will not insist on a separate Notice of Motion being taken out for 
recording the compromise. 


The facts are stated in the judgment. 


M. R. Parpia, for thb petitioners. 
M. M. a for the respondents. 


DESAI This is a petition under the Arbitration Act and the relief sought 
is that the award made by the Umpire may be remitted for reconsideration. 
Alternatively the petitioners have asked for such other order in relation to the 

* Decided, March 8, 1955. O.C.J. Miscellaneous Award Petition No. 32/X of 10%. 
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award as may appear just to the Court. There is no express praycte asking 
fer the setting aside of the award but learned counsel for the petitioners has 
submitted before me that the award is bad for an error of law apparent on 
the face of it and should, therefore, be set aside. I shall not take a technical 
view of the matter but will proceed to examine the arguments urged on behalf 
of the petitioners on the footing that the relief sought is that the award should 
be set aside. 

By a contract made on May 13/14, 1953, the respondents who are manu- 
facturers of textiles contracted to sell and deliver to the petitioners 300 bales 
of piecegoods described in the contract. Delivery of the goods was agreed 
to be ‘‘June/July 1953”. After taking delivery of 64 bales the petitioners 
took up the position that they were not bound to take delivery of the rest of 
the goods and that the contract as to the balance stood cancelled. Correspond- 
ence ensued, and while it was going on the petitioners from time to time paid 
for and took delivery of 33 more bales leaving a balance of 203 bales. The 
parties under the terms of the contract being bound by an arbitral ‘agreement 
the disputes between them were referred to arbitration of two persons in 
accordance with the rules of the Mill Owners’ Association. In their particulars 
of dispute filed before the Arbitrators the respondents contended that the peti- 
tioners (dealers) had no genuine ground for complaint whatever and sub- 
mitted :— 

“The party has so far paid for only 97 bales. The balance of 208 bales is still lying 

with us on their account. We request that the party be asked to take delivery af the 
goods after paying value plus overdue interest, godown rent and insurance charges.” 
In their particulars of dispute the petitioners raised various contentions and 
submitted, enter alia, that the claim of the respondents was for specific per- 
formance of the contract and should be rejected as they were not entitled to 
enforce the same in law and equity. They also contended that the respond- 
ents were in default and on that footing claimed damages from the respond- 
ents for loss of profit. 

The two Arbitrators appointed by the parties were, after hearing the mat- 
ter, unable to agree on their award and the matter was referred to an Umpire 
who had been duly appointed. 

The material part of the award published by the Umpire goes as follows :— 

“Whereas, in pursuance of a contract in writing, No. F. 362 dated 13/14th May 
1953, the matters in difference thereunder between the two patties above named have 
been referred to two Arbitrators appointed in accordance with the Arbitration Rules of the 
Bombay Mill Owners’ Association under reference, dated 12-1-1954 and 2-2-1954 and 
subject to the conditions therein set forth; and whereas the Arbitrators in question, 
namely Mr. T. V. Baddeley and Mr. S. P. Jain, have disagreed in their award; and 
whereas I, the undersigned, was duly appointed by the said authority to act as Umpire 
in the dispute in question; 

Now, I, the said Krishnaraj M. D. Thakersey having carefully considered all the 
evidence pertaining to the said reference, award as follows:— 

That in terms of clause 16 of the contract, the 83 bales not packed in June, were 
extended for delivery upto the end of July by which time the bales were ready for deli- 
very, and the buyers are not entitled to cancel these .bales; 

That the goods under this contract are equal to the basis sample and are a fair 
tender; and 

That the buyers shall pay for, excluding godown rent, overdue interest and insu- 
rance charges, and take delivery of 203 bales, ie. 83 bales not packed in June but which 
were packed and ready for delivery in July, and also 120 bales packed in f 


* The ground on which the petitioners challenge the validity of the avfard and 
the argument for the petitioners, in its briefest form, is that the claijgh of the 
respondents was for specific performance of the contract and that the’ contract 
being one for the sale of goods for the non-performance of which compensa- 
tion im money was an adequate relief, the Umpire had no power or agthority 
to dire the petitioners specifically to perform the contract by payme the 
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price the goods against delivery of the same. The argument was solel 
founded on a decision of Blagden J. in Messrs. Ahmed Abdul Saku Ebrahim $. 
Dhanraj Mills Lid.’ where a contention of a somewhat similar nature appears 
to have found favour with the learned Judge. The argument so founded is that 
if the matter had been tried in Court, the Court would have refused to decrec 
specific performance of the contract and there is, therefore, reason for holdiag 
that the Umpire had no authority to make an award granting specifie sper- 
formance of the contract, which was an error of law apparent on the face of the 
same. 

The respondents by their affidavit in reply denied the correctness of tlic 
contentions raised in the petition. They pointed out that after the award was 
made the petitioners were called upon to pay for the 203 bales in accordance 
with the award of the Umpire. The petitioners from time to time paid for 
and took delivery of 22 bales leaving a balance of 181 bales. There was some 
correspondence and the petitioners ultimately agreed to take delivery of the 
181 bales among other goods on or before December 31, 1954, and also agreed 
that this petition which had in the meantime been filed for setting aside the 
award should be dismissed. The terms agreed upon between the parties were 
reduced to writing and signed by the parties. It is that agreement on which 
the respondents have laid considerable stress in their affidavit in reply. The 
contention raised by the respondents on this part of the case is that the peti- 
tioners themselves have after the award paid for and taken delivery of 22 bales 
mentioned in the award and are now estopped from challenging the award since 
they have accepted the award, acted on the award and have actually asked for 
time to carry out the award, which time was granted on the terms and-condi- 
tions recorded between the parties in the writing dated November 17, 1954. 

The last mentioned defence of estoppel pleaded by the respondents rests on 
facts which are not disputable and not disputed, and learned counsel for the 
petitioners had little to say in answer to the same. T think that this defence 
must In any event be upheld and will, therefore, proceed immediately to 
examine the same, and state my reasons for upholding the same. 

The rule is firmly fixed that even if an award be bad, the party complaining 
of the same may preclude himself from impeaching it If he has acted on it 
and accepted the whole or part of the benefit it gave him. The phraseology 
often used in this connection is that in such a case an estoppel arises which 
affords a good defence to any attempt to challenge the validity of the award. 
I perceive that the real basis of reasoning which underlies that phraseology 
is this, and nothing more than this, that there may be conduct on the part of 
the person seeking the remedy which ought to preclude that person from 
having it; as for instance an act from which the inference ought to be drawn 
that the party has, with knowledge of the facts accepted the award which 
he seeks afterwards to get rid of, or has taken advantage and derived benefit 
from the award which it would be unfair and inequitable to permit him, after 
having received it, to treat as if of no consequence. The circumstances which 
may justify the application of the rule can be various, and many sorts of con- 
duct might exist. There must, of course, be a foundation of substantial 
justice depending upon the acts and conduct of the party sought to be so 
precluded. 

I should, however, like to add—it is germane to the application of the doc- 
trine of estoppel or acquiescence to the case of an award—that a clear dis- 
tinction has to be mgde between merely performing an award and accepting 
benefitgunder an award. The acquiescence or approbation or acceptance qf 
the awfird that precludes the challenge to the validity of the award must be 
somethig more than mere performance of something directed to be done by 
the award. It must amount to knowingly accepting some benefit under it. 
The facts and circumstances of the case must show that there is an attempt by 


I #944) O.CJ. Suit No. 56 of 1943, decided by Blagden J., on July 4, 1944 (Usrep.). 
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a party to assert the invalidity of the award after knowingly receivigg some 
Benefit under the award. 

The view I take of the matter is that what the petitioners did after the award 
was something more active than mere performance of the award. They aequi- 
eseed in the award by knowingly accepting benefit under it. It is well esta- 
blished that even an acceptance of the benefit under protest may amount to 
acquiescence in the award especialy if there is delay in taking proceedings to 
set aside the award. Moreover, the petitioners did not stop after admittedly 
taking delivery of the 22 bales after the publication of the award but entered 
into an agreement with the respondents, recorded in the writing dated Nov- 
ember 17, 1954, whereby they obtained from the respondents further time for * 
payment of the price of the balance of the goods against delivery and further 
agreed to get this petition dismissed on or before November 26, 1954. Now, as 
I have already observed, learned counsel for the petitioners had little to say in 
answer to this plea of acquiescence and estoppel, and all that was urged before 
me was that the only remedy of the respondents was to adopt: proceedings for 
recording the compromise noted in the agreement contained in the writing of 
November 17, 1954. In my opinion there is little substance in this argument. 
In a petition to set aside an award, it is open to the respondent to show that 
subsequent to the petition the parties agreed to treat the award as binding and 
also to show that the petitioner has subsequent to his petition agreed to with- 
draw the same or get the same dismissed. It is not necessary in such a case for 
the respondent to take out a separate Notice of Motion as contended on behalf 
of the petitioners. It is open to the respondent to raise such a defence in his 
affidavit in reply, and if the facts are not in dispute, the Court will entertain 
the objection, and will not insist on a separate Notice of Motion being taken out 
for recording the compromise. The compromise recorded in the writing of 
November 17, 1954, is not denied. Nor is it denied that the petitioners took 
delivery of 22 bales after the publication of the award and paid the price for 
the same. Therefore, in my judgment, this petition must fall on the ground 
that the petitioners by their subsequent conduct are now precluded from im- 
peaching the award. 

Even so I have to examine the ground on which the petitioners challenge the 
validity of the awatd and must, therefore, pass now to consider the question of 
the error of law said to be apparent on the face of the award. I have already 
briefly stated that ground and the argument urged in support of the same. As 
already observed by me the argument is founded on an unreported decision of 
Mr. Justice Blagden. In that case there was a dispute between buyers and 
sellers of certain piecegoods and the dispute was referred to arbitration in ac- 
cordance with an arbitral clause in the contract and the arbitration was to be 
in accordance with the rules of the Mill Owners’ Association, Bombay. The 
arbitrators without hearing the buyers on the merits of the case made an interim 
award purporting to give effect to one of the clauses of the contract, The 
interim award directed the buyers to take delivery of the goods without reject- 
ing the contentions of the buyers on the merits of the case. This was rightly held 
by the learned Judge, if I may respectfully say so, to amount to misconduct on 
the part of the Arbitrators. The learned Judge in his delightful judgment 
then proceeded to consider another argument urged before him and which was 
to the effect that the Arbitrators had no power to direct that a contract shall 
be specifically performed if it was clear that non-performance of it could be 
adequately compensated in money. On an examination of the facts of the case 
the learned Judge reached the couelusion that the intem award was bad as 
®he contract between the parties was such that no Court would have —_ 
specific performance of the same. In doing s0, he observed : 

“But I think it is quite clear that the Arbitrators cannot order specific pe 
at any rate of a contract which the Court could not specifically enforce... 

The present contract is one for the sale of goods partly by sample and ly by 
descriptign and, if it was open to the vendors to deliver goods in performance” of it at 
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the time they wished to deliver they could fulfil their contract by delivering any goods 
correspofiding to the sample and answering to the description, so that the Court could 

. not enforce specific performance, because it could not be certain which particular bales 
of shirtings it was dealing with. It is also noticeable that in the Sale of Goods Act the 
power to order specific performance only applies to specific or ascertained goods, and 
even that power is subject to the provisions of Chapter II of the Specific Relief Act, s 
s. 58 of the Sale of Goods Act. Such being the powers given to Courts and there 
being nothing in the Arbitration Act, 1940, to show that Arbitrators shall have alf the 
powers which the Courts have, I cannot see how the Arbitrator can have the power to 
order specific performance of a contract of this nature.” 

e Learned counsel for the petitioners has leaned heavily on this decision of 
Mr. Justice Blagden and urged that I should follow it. Indubitably this Court 
should ordinarily deem itself bound to follow the ratio decidend: of the judg- 
ment of a Court of co-ordinate jurisdiction. It is not, however, the concrete 
decision that has the force of authority but the abstract ratio which alone can 
have binding effect. That ratio decidendi as has so often been said is the 
general reason for the decision or the general ground on which it is based but 
detached' from the specifie peculiarities of the particular case which gives rise to 
the decision. If I had felt that the ratio decidend: of the judgment relied on 
in support of the petition is that in a dispute between seller and buyer of goods 
available in the market the Arbitrators cannot in any case direct the defaulting 
buyer to pay the price of the goods against delivery, I would have seriously 
considered whether it was incumbent on me on the gound of judicial comity to 
follow that decision. The learned Judge has not referred to s. 55 of the Sale 
of Goods Act presumbly because it must have been felt that in that case it was 
not necessary to do so. Now, it is always unsafe to take one or two observations 
in a judgment and to treat them as if they gave the ratio decidendt of the case 
or to spell out with difficulty a ratio decidendi in order to be bound by it. I 
have permitted myself to make these few observations because it was strenuous- 
ly urged before me by learned counsel for the petitioners that the ratio dect- 
dendi of the decision given by Mr. Justice Blagden was that in no case can an 
arbitrator in a dispute of the nature which arose between the parties direct a 
defaulting purchaser to pay the price of the goods and take delivery of the 
same. It was equally strenuously urged that the only relief which it is compe- 
tent to an arbitrator to grant in such a case is compensation for breach of the 
contract. After a careful reading of the judgment I am convinced that the 
abstract ratio of that case is that if a contract of sale giving rise to a dispute 
between buyer and seller of piecegoods is of such a nature that the Court if it 
were to try the matter will decline to enforce it in specie and will direct only 
compensation to be made by the defaulting buyer to the seller, the Arbitrator, 
if the matter is taken to him, has no power to enforce specific performance of 
the contract but must award only compensation for the breach of the contract; 
and if he holds otherwise that would be an error of law which will induce the 
Court to set aside the award. There is nothing in that judgment, however, 
which deals with the remedy of a seller of goods to sue for the price of goods 
in certain cases enumerated in s. 55 of the Sale of Goods Act, and obviously 
because in the case before the learned Judge it was not possible for the res- 
pondents to rely on that section as the Arbitrators had not even considered the 
merits of the case. 

Now, it is clear on the facts of this case that if the matter had gone to Court, 
an issue would have arisen whether the respondents could claim to recover 
from the petitioners the price of the balance of the goods not lifted by the 
petitioners. What the decision of the Court on that issue on merits would s 
have bee® is not relevant to the enquiry before me. It is equally clear that it 
was competent to the Umpire in this case to take the view that the respondents 
were entitled to make a claim for the price of the goods. It was certainly open 
to him to reach the conclusion that on the evidence before him it was establish- 
ed that t}e respondents could have sued for the price of the goods. Therefore, 
if after considering the evidence he reached the conglusion that the petétioners 
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were bound to pay the price of the balance of the goods not lifted by #hem and 
Ylrected them to make payment of the price against delivery of the goods, he 
was acting within his competence and this Court would not on this petition 
remit or set aside the award unless there was some error of law apparent on the 
facé of the award. I have already set out the material part of the award chal- 
lenged in this petition. I am unable to see in that award any error of law ez- 
facge apparent. Nor am I able to acquiesce in the argument that the Umpire 
had no jurisdiction to make an award directing the petitioners to take delivery 
of the goods and pay the price of the same to the respondents or that by doing 
so he enforced specific performance of the contract. The claim made by the 
respondents in the arbitration proceedings was for price of goods and that is 
the relief which the Umpire has awarded. It was open to him to do so if he 
came to the conclusion that the case fell within the purview of a 55 of the Sale 
of Goods Act. A cause of action for price of goods against a defaulting buyer 
arises when property in the goods has passed or where the price is payable on 
a day certain irrespective of delivery. In the latter case the actiof is for the 


money and the seller relies upon his remedy and does not intend to make the l 


. performance a condition precedent. In the former case the action is upon what 
was formerly described as the indebttatus count for goods sold and delivered or 


the tndebitatus count for woods bargained and sold. It is essential to‘note that. 


in none of these cases, now expressly provided for in s. 55 of the Sale of Goods 
Act, the seller asks for the equitable relief of specific performance. His claim 
is simply on a debt or for money. The cause of action in any such case is not 
and cannot be founded on s. 58 of the Act to which Blagden J. has made refe- 
rence in the passage quoted by me. It may be observed that s. 58 provides the 
remedy of specific performance only for the buyer and does not give any cor- 
relative right to the seller. 

Therefore, the contention that the Umpire had no power to make the award 
challenged by the petitioners must be negatived. The petition fails on both 
the grounds considered by me and must, therefore, be dismissed with costs. 
Counsel certified. | 

Petition dismissed. 

Solicitors for the petitioners: Thakoredas Daru Hemany & Co. 

Solicitors for the respondents: Payne & Co. 


[Editors’ Note: An appeal filed against this decision was dismissed by con- 
sent by Chagla C.J. and Dixit J. on July 26, 1955.1] 


Before Mr. Justice Tendolkar. 


ZENITH COLOUR TRADING CO. v. TAHERALLY ESUFALLY 
RANGWALA.*® 


Trade Marks Act (V of 1940), Secs. 24, 14, 16, 35, 46(2)—-Words “the date of such original 
registration” in s. 24 whether mean the “actual” date of such registration—Significa- 
tion of the word “original.” 

The words “date of registration” in s. 24 of the Trade Marks Act, 1940, mean 
“deemed” date of registration, viz., the date of the application for registration. 

The word “original” only signifies in s. 24 of the Act the first registration in contra- 
distinction to the registration of any subsequent assignments of a registered trade 
mark, and, when the section speaks of “the date of such original registration”, it 
does not mean anything more or less than saying from the date of registration which 
is the first registration. R 

Electrolux Ld. v. Electrix Ldt and In- the Matter of a Trade Mark Keystone 
Knitting Mills Ld.’ referred to. f 


The facts appear in the judgment. i 

* Decided, July 25. 1956. O.C.J. Miscell- 2 (1928) 45 R.P.C. 198, confirmed in appeal 
aneous Petition No. 112 of 1955, 45 R.P.C. 421. l 

1 ($879) 71 R.P.C. 23. T `% 
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_ 8. B. Shah, for the petitioners. as ig 
EK. 8. Shavaksha, for the respondents. l K 


TENDOLKAR J. “This is a petition for rectification of the register of Trade 
Marks by entering in entry No. 80747 the disclaimer of the device of a cow and 
the word ‘‘cow’’ and its equivalents in Indian regional languages. The res- 
pondents deal in colours and dyes, and on June 12, 1943, they registered $ 
trade mark consisting of a label, one feature of which is a cow. That registra- 
tion is under No. 80747. The petitioners allege that in respect of colours and 

. dyes manufactured by them they also used a label, the principal feature of 
which is a cow. They further allege that at the date of the respondents’ appli- 
cation for registration there were current in the trade of colours and dyes several 
names, one of the principal features of which was a cow, and, therefore, the 
device of a cow was then common to the said trade, and lastly they allege that 
if the device of a cow is held not to have been common to the trade at the date 
of the application for registration, such device became common by reason of 
its adoption by many other manufacturers of dyes and colours with the know- 
ledge of respondents No. 1. They, therefore, seek to have the entry rectified by 
putting in a disclaimer of the device of a cow and the word ‘‘eow’’ or its equi- 
valents in Indian regional languages. 

A preliminary objection has been raised by Mr. Shavaksha to this petition. 
He contends that by reason of the provisions of s. 24 of the Indian Trade Marks 
Act the petition ought to be dismissed because the registration of respondents 
No. 1 has become final and conclusive by reason of the Japse of a period of 7 
years from the date of registration. 

Now, s. 24 is in the following terms: 

“In all legal proceedings relating to a registered trade mark, the original registration 

of the trade mark shall after the expiration of seven years from the date of such original 
registration be taken to be valid in all respects unless such registration was obtained by 
fraud, or unless the trade mark offends against the provisions of section 8.” 
It is clear that the object of the section is to provide that after the lapse of 7 
years from the date of registration nobody should be in a position to 
challenge the registration or to seek to rectify it. If any person wishes to 
have the registration rect*fied, he must of necess‘ty adopt proceedings within 
the period of 7 years. But what Mr. Shah argues is that the words “‘the date of 
such original registration’’ in this section do not mean what may be termed 
‘tthe deemed date’’ of registration but they mean the ‘‘actual’’ date of such 
registration. 

Now, s. 14 of the Trade Marks Act provides for an application for reg’s- 
tration. When an application is accepted, s. 15 provides for the advertisement 
of the application and any person is entitled to give a notice of opposition to 
the registration. Then s. 16 provides trat when th°re is no opposition, or 
where there having been opposition the Reg’strar has decided in favour of the 
applicant, the Registrar shall register the said trade mark. Obviously, there- 
fore, there is of necessity a time lag between the date of application and the 

date of actual registration ; but sub-s. (1) of s. 16 provides inter alia as follows: 

“the trade mark, when registered, shall be registered as of the date of the making 
of the said application,”. 

In other words, the registration dates back to the date of the application and 
the sub-section further provides: 

* “gnd that date shall,..., be deemed for the purposes of this Act to be the date of 
registration.” 

Therefore, the date of application is under this section the ‘‘deemed’’ date of 
registrati while the ‘‘actual’’ date of registration must of necessity be a 
subsequent date; and the plea of Mr. Shah is that when s. 24 refers to ‘‘the 
date of such original registration’’, it does not refer to the ‘‘deemed’’ date of 
registration but it refers to' the ‘‘actual’’ date of registration. 

Tn. support of this contention, Mr. Shah in the first instance relies on the 
words ‘‘the original registration’? appearing in s. 24, His contention g that 
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this can only.refer to the actual registration and not to merely the application 
sfor registration. Now, the words ‘‘original registration” appear to me to have 
been used in this section in contra-distinction to registration of assignments 
which may be made after the date of what may be termed the first registration. 
Secion 35 provides for the registration of assignments of a registered trade 
po and when such a registration takes place, the assignee of the trade mark 

ecomes entitled to all the rights in respect of the trade mark that his assignor 
had by reason of the original registration, and in my opinion, therefore, the 
words ‘‘the original registration” in s. 24 do not relate to the actual factum 
of registration but relate to the first registration as against any subsequent 
registration of an assignment of a trade mark. Then Mr. Shah argues that 
the date mentioned in s. 24 is ‘‘the date of such original registration” and not 
‘the date of registration’’ which are the words used in s. 16(1), and, therefore, 
he seeks to argue that ‘‘the date of such original registration”? must be some- 
thing different from the date of registration mentioned in s. 16(1), Now, in 
the first instance, as I have held above, the word ‘‘original’’ only signifies in 
this section the first registration in contra-distinction to the registration of 
any subsequent assignments of a registered trade mark, and, when the section 
speaks of ‘‘the date of such original registration,” it does not mean anything 
more or less than saying from the date of registration which is the first regis- 
tration. It seems to me to be impossible to give to the words ‘‘the date of such 
original registration’’ the meaning that it means the date of actual registration 
and not of ‘‘deemed’’ registration, because s. 16(1) clearly provides that the 
date of the application shall be deemed to be the date of registration for 
the purposes of this Act which includes the purpose of s. 24 as well. Mr. Shah 
attempted to point out that such an interpretation of s. 24 may lead to hard- 
ships because he says that it may well happen that an application for registra- 
tion may remain pending for over seven years and the actual registration 
may take place more than seven years after the date of the application for 
registration, and in such a case the registration will be final the moment it is 
made. He drew my attention to a statement by a living author in a book on 
the Trade Marks Act that there was such a large rush of application for regis- 
tration of trade marks under the Act of 1940 that some applications were not 
even advertised for seven years with the consequent result that they could not 
possibly have been disposed of within a period of seven years. Now, in the 
first instance if the true meaning of s. 24 is what I conceive it to be, the conse- 
quence to which it may lead in a given case or cases cannot enable a Court to 
put some other meaning on the section; and in the second place the Court is not 
entitled to assume that the machinery of the Trade Marks Act will move in 
such a leisurely fashion that applications for registration of trade marks will 
not in any appreciable number of cases be registered for more than seven 
years. The procedure prescribed, viz., the advertisement of the application, 
the notice of opposition, and the determination of such opposition by the Regis- 
trar should certainly not ordinarily take anything like seven years and the 
possibility that it may in rare cases take longer than seven years does not in 
any manner affect the meaning to be attached to the words in s. 24. 

Then Mr. Shah has attempted to argue that in any event s. 24 only applies 
to cases in which rectification is sought in the light of circumstances which 
exist at the date of registration, and if rectification is sought on any grounds 
which arose subsequent to the date of registration, s. 24 has no application at 
all. Now, s. 46 of the Act deals with the power of rectification, and the parti- 


cular sub-section with which we are concerned in tĦis petition is sub-s, (2) | 


which provides as follows: 

“Any person aggrieved by the absence or omission from the register of dny entry, or 
by any entry made in register without sufficient cause, or by any entry wrongly remain- 
ing on the register, or by any error or defect in any entry in the register, may apply in 
the prescribed manner to a High Court or to the Registrar...” 


NowMr. Shah’s contention is that the entry is remaining wrongly on the | 
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register jnasmuch as in-any event the device of a cow has become common to 
the trade since the date of registration and with the knowledge of respondent¢ 
No. 1; and in so far as his petition is based on this ground in any event s. 24 
has no application to the petition. Now, I must confess that I find it extreme- 
ly difficult to appreciate this argument. Obviously s. 24 will apply to any 
application for rectification. Why a particular set of applications are to be 
excluded from the scope of s. 24, Mr. Shah has not been able to point ant. 
There are no words in s. 24 which would even give rise to an argument that the 
validity which registration obtains by reason of the lapse of seven years is 
restricted only to a challenge to the registration arising out of circumstances 
Which existed at the date of the registration. It may well be that under s. 46 
8 person is entitled to apply for rectification on grounds which have arisen 
subsequent to the date of registration; but even that right is subject to the 
provisions of s. 24, because the effect of s. 24 is that registration becomes final 
and conclusive after a period of seven years and nobody can challenge it. I 
see, therefore, no substance in this plea of Mr. Shah as well. 

Mr. Shah drew my attention to a passage in Kerly on Trade Marks, 1950 
edn., at page 329, where the learned author, dealing with s. 13 of the English 
Trade Marks Act of 1938, which corresponds to s. 24 of our Act, observes that 
the word ‘‘registration’’ is open to some ambiguitye This observation of the 
learned author is followed by the remark ‘‘it may mean the act of putting on 
the Register (as in section 19(2), or the fact of being on the Register (as in 
section 15).’’ Now, with very great respect to the learned author, I must con- 
fess that I find it somewhat difficult to follow the reference to s. 15. The refe- 
rence to s. 19(2) of the Englisk Trade Marks Act of 1938 is clear enough and 
that deals with ‘‘actual registration’’; but when you come to s. 15, I am quite 
unable to see what is the distinction between the meaning of the word ‘‘regis- 
tration’’ as used in s. 15 as opposed to the meaning of the word as used in 
s. 19(2), ‘*The fact of being on the register’? which Kerly refers to ‘‘as in 
section 15’’ appears to me to be the consequence of the act of putting on the 
register which he refers to ‘‘as in section 19(2)’’; but whatever the distinction 
that the learned author had in view, when one looks at the context in which 
he emphasises the opinion that the word ‘‘registration’’ is open to some ambi- 
guilty, it appears that he is referring not to the date of registration, which 
phrase appears in s. 13 but to the proviso that relates to registration if obtain- 
ed by fraud. No doubt in that context it may be arguable that the fraud must 
be antecedent to the date of the application for registration or that it may be 
antecedent to the date of the actual registration; and in that context it would 
be legitimate to say that the word ‘‘registration’’ is ambiguous, but I do not 
read this passage as meaning that the word ‘‘registration’’ in the words ‘‘the 
date of registration’’ as used in s. 18 of the English Act of 1938 is in any 
sense ambiguous. i 

Mr. Shah also drew my attention to a reported case of a rectification appli- 
cation having been entertained after seven years; but obviously in that case 
(Electrolux Ld. v. Electriz Ld.1) as the report shows, no question was rais- 
ed as to the provisions of s. 18(1) of the English Trade Marks Act of 1938 and 
the Court was not called upon to determine whether the application was barred 
by reason of s. 24 of the Trade Marks Act of 1940. 

Mr. Shavaksha, on the other hand, has relied on the case of In the Matter of 
a Trade Mark of Keystene Knitting Mills Ld.? In that case he application 
for registration was made on December 16, 1920, and although the application 
for rectification was made within seven years, viz., on July 15, 1927, the case 
was heard and the application allowed on March 2, 1928, i.e., after the period 
of seven years had elapsed. The Act then applicable was the English Trade 
Marks Act of 1905, s. 41 whereof is in all material particulars a verbatim 
reproduction of our s. 24. The point made by Mr. Shavaksha is that in this 
case it appears from a copy of the Trade Marks Journal which Mr. Shavaksha 


1 (1953971 R.P.C. 28, 2 (1928) 45 R.P.C, 193, confirmed in appeal 
45 R.P.C. 421.0 
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has produced that the application for registration was advertised on Angust 24, 
~1921, and obviously the actual registration could only have been made at some 
subsequent date. But it was assumed throughout the proceedings that the 
period of seven years began to ren from December 16, 1920, i.e., the date of tue 
application for registration, and not from some date subsequent to August 24, 
e1921, which would obviously have brought the date of the final order within 
seyen years from such date. Indeed Mr. Justice Clauson, in order to get over 
the period of seven years from the date of the application for registration, 
actually dated back his judgment to December 15, 1927. The Court of Appeal 
held this to be wrong; but held that he had authority to make that order on 
March 2, 1928, on the ground that the application for rectification had beefi 
presented within seven years from the date of the application for registration. 
Now, there is no doubt that so far as Clauson J. was concerned, if he had taken 
the view that the period of seven years began to run from some date subsequent 
to August 24, 1921, he would not have had to date back his judgment to Decem- 
ber 15, 1927. But apart from this, since the petition for rect#fication was 
within time from the date of application for registration, ipso facto it was 
within time, viz., within seven years from subsequent date, viz., the date of 
its actual registration, and therefore there could be no occasion to discuss or 
to decide whether the date of registration from which the seven years’ period 
is to be counted is the deemed date of registration or the actual date of regis- 
tration, and this case, therefore, is not of much assistance in deciding the point. 

On the whole, I am of opinion that the contention that s. 24 refers to the 
actual date of registration as the starting point for counting the period of seven 
years at the end of which the registration becomes final and conclusive is not 
tenable and the words ‘‘date of registration’’ mean ‘‘deemed’’ date of registra- 
tion, viz., the date of the application. 

The result, therefore, is that I have got to consider whether this petition is 
saved by any of the two saving clauses in s. 24; and those are that notwith- 
standing the lapse of seven years, the registration will not be valid if it was 
obtained by fraud or if a trade mark offends against the provisions of s. 8. 

Now, so far as the first of these grounds is concerned, there is no doubt an 
averment in para. 7 that the trade mark was obtained by fraud; but a mere 
allegation of fraud has no meaning in a pleading. There are no particulars of 
fraud given anywhere in the petition and, therefore, the plea of fraud must be 
treated as non-existent. 

With regard to the latter part-.of the proviso, the trade mark is said to 
offend against s. 8 by Mr. Shah because he says that in terms of sub-s. (a) of 
s. 8 it is likely to deceive or to cause confusion. That again is nowhere pleaded. 
What is pleaded is that a cow is a common feature in the trade of colours and 
dyes, and therefore a disclaimer should be inserted in the registration. It is 
not pleaded that by reason of the use of the cow there is likely to be deception 
or confusion. This is, therefore, not a case which falls within the proviso to 
S. 24. 

The result, therefore, is that the preliminary objection raised by Mr. Sha- 
vaksha must succeed and the petition is dismissed with costs. Counsel certified. 


Petition dismissed. 
Solicitors for the petitioners: Crawford Bayley & Co. 
Solicitors for the respondents: Hasan Bam & Co. 
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Before Mr. Justice Tendolkar. 


° 
DR. BABUBHAI VANMALIDAS MEHTA v. PRABHOD PRANSHANKER- 
J OSHI.* 


Arbitration Act (X of 1940), First Schedule, s. 3—Arbitrator when can be said to have 
entered on the reference—Whether arbitrator enters on a reference when he starts 
hearing the reference on merits. j 

Where an arbitrator holds a preliminary meeting and gives directions to the partfes 
as to the future progress of the arbitration, he can be said to have entered on the 
reference within the meaning of s. 3 of the First Schedule to the Arbitration Act, 1940, 

èe and such entering upon the reference is not postponed to such time as when he 
starts hearing the parties on the merits of the matter before him. . 

Nanda Kishore v. Bally Co-opr. Credit Society; and Sardar Mal, Hardat Rai v. 

Sheo Bakhsh Rai, Sri Narain,” dissented from. 
Iossifoglu v. Coumantaros® and Baker v. Stephens,‘ referred to. 


- The facts appear in the judgment. 


K. K. Desai, for the petitioner. 
M. A. Sakhardande, for the respondent. 


TENDOLKAR J. This is a petition for setting aside an award, and although 
there are numerous grounds on which the validity of the award has been chal- 
Jenged, in the view that I take of one of these grounds, viz., that the award bas 
not been made within the time allowed by Jaw, it does not become necessary to 
set out the various grounds or deal with them. J may also mention that in 
addition to the grounds taken in the petition a submission in law was made at 
the hearing of this petition that the award is outside the scope of the terms of 
reference and is therefore void. That again is a matter which it is unnecessary 
for me to determine on this petition having regard to the opinion I have formed 
as to this award having been made beyond time. 

A few dates that are material are these. On December 14, 19538, the peti- 
tioner and the respondent signed a submission paper and two persons were 
appointed as arbitrators, viz., Mr. D. Harkare and Mr. I. P. Joshi. The peti- 
tioner and the respondent filed their respective statements before the said arbi- 
trators who also held a meeting on January 5, 1954. Thereafter the said D. 
Harkare left Bombay; and on March 10, 1954, the petitioner received a letter 
from the respondent dated Mareh 6, 1954, that as the said Harkare had neg- 
lected to work as co-arbitrator and as the petitioner had failed to appoint 
another in his place the said Joshi shall act as the sole arbitrator. On March 
11, a notice was given to the petitioner of a meeting to be held by the sole 
arbitrator on March 14 but that was adjourned and the first meeting before 
the arbitrator was held on March 28. It appears from the minutes of the 
arbitrator which have been filed that on this date P. P. Joshi, the respondent, 
wanted an adjournment for a couple of days to engage his legal adviser as the 
other side had engaged one and the adjournment was granted and the pro- 
ceedings were adjourned to March 30. When the meeting of March 30 was 
held, a copy of the respondent’s statement was given to the petitioner 
and it was directed that the petitioner should give to the attorneys of 
the respondent his own statement in reply by Friday April 9, and the next 
meeting was adjourned to April 11. Thereafter the present petitioner filed a 
petition in this Court for setting aside the appointment of the sole arbitrator, 
and pending the disposal of this petition nothing further was done in the arbi- 
tration: proceedings. This petition was dismissed on July 19, 1954, and Mr. 
Joshi, the ole arbitrator, fixed the next meeting on July 24, 1954, which meet- 
ing was adjourned to July 28, 1954. There are in the minutes of the arbitrator 
minutes of the proceedings of July 28, 1954, which lasted from 7-30 to 8-50 p.m. 
The award is alleged to have been made on November 20, 1954. Although it is 
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engrossed on a stamp paper which was purchased on February 9, 1955, and 
‘bears under the signature of the arbitrator the date February 20, 1955, for 
the purposes of this decision the only issue that I am determining as to whether 
the award has been made in time, I will assume that the award was made on the 
date on which it purports to have been made i.e., on November 20, 1954. 

e Now, under s. 3 of the First Schedule to the Indian Arbitration Act an 
award must be made within 4 months after entering on the reference, and the 
question for determination before me is when did the sole arbitrator, Mr. Joshi, 
enter on the reference. It is urged by the petitioner that he entered on the 
reference when he. accepted the appointment of sole arbitrator, or in any event 
that he did so on March 28, 1954, when he held the first meeting, whilst it if 
the case of the respondent that the sole arbitrator entered upon the reference 
only on July 28, 1954, when he started hearing the matter on the merits. 

In Iossifoglu v. Cowmantaros’ the Court of Appeal in England held that 
arbitrators enter upon a reference as soon as they have accepted their appoint- 
ment and have communicated with each other about the reference? and so far 
as I am aware, this view of the Court of Appeal hag not been questioned in 
any subsequent decisions in English Courts. I may add, with respect, that the 
view appears to me to be in consonance with the objects sought to be achieved 
by providing in the Arbatration Act that the award was to be made within 
four months after entering on the reference. If the words ‘‘enter on the 
reference’’ were to be interpreted as anything different from or in addition to 
the acceptance by the arbitrator of his appointment, and particularly if they 
were to be held to mean that the arbitrator must start hearing the matter on 
the merits, which is a view, as I will presently point out, which had been taken 
in earlier cases in England, it would entirely depend on the will of the arbitra- 
tor after accepting the reference to start hearing it whenever he liked and 
thereby postpone the time for making the award. Such evidently could not 
have been the intention of the framers of the Indian Arbitration Act. 

Turning now to the cases on which the respondent has relied, these cases are 
all based on an old English decision Baker v. Siephens.* In that case the 
question was whether the award had been made in time, and Cockburn C.J. 
considered that the words ‘‘entering on the reference’’ were somewhat ambi- 
uous and proceeded to observe (p. 526) : 

“_..the only sound construction appears to me to be that the three months must 
date from the time the arbitrator actually enters upon the reference: not from the time 
that he merely takes upon himself the office of arbitrator by accepting the reference, but 
from the time he takes upon himself and exercises the functions of arbitrator.” 
Blackburn J. pointed out that the words ‘‘entering on the reference’’ were 
susceptible of bearing two different meanings, one of which was “accepting the 
office of an arbitrator’’ and the second ‘‘beginning to hear the parties,” and 
he held that the latter was the proper interpretation to be placed on the words as 
time should be given for preparation for arbitration proceedings before the 
hearing actually commenced. Mellor J. and Shee J. were of the same opinion. 
Now, ordinarily this decision must be taken to have been impliedly overruled 
by the decision of Iossifoglu v. Coumantaros although of course this particular 
case was not cited before the Kings Bench Division when the later decision 
was given. But curiously enough, when the question came to be considered by 
some of the Indian Courts, the case of Baker v. Stephens was cited before them 
and the case of Iossifoglu v. Ccaumantaros was not cited, with the consequent 
result that some Indian Courts have followed the case of Baker v. Stephens. 
Thus, for example, in Nanda Kishore v. Bally Co-ope Credit Society® a Divi- 
sion Bench of that Court held that an arbitrator cannot be said to emter on the 
reference the moment that he is appointed an arbitrator. B. K. kherjea J. 
said (p. 257): 

«It is necessary that he must actually begin the work in the presence of the parties 
or with notice to them before he can be said to have entered on the reference.”, 
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and the e lahabad High Court in the case of Sardar Mal, Hardat Rat v. Sheo 
ai 


Bakhsh Rat, Sri Narain’ took the same view. They referred with approval 16 
the case of Baker v. Stephens, 


Now, in the first instarce, as I have pointed out earlier, the case of Baker v. 
Stephens does not appear to me to be good law after the decision of Losstfoglu 
v. Cowumantaros; and it is somewhat unfortunate at the attention of the 
Lordships of the Calcutta and Allahabad High Courts was not drawn te 4 
much later and a recent decision of Losstfoglu v. Coumantaros. I find it diff- 
cult, with respect to the two decisions of the sister High Courts, to hold that an 
arbitrator does not enter upon a reference until he starts hearing a reference. 

t is perhaps possible to argue that the decision in Jossifoglu v. Coumantaros 
has gone a bit too far in holding that the moment the arbitrator accepts an 
appointment he enters upon a reference. Perhaps the arbitrator must do some 
act which is referable to his position as an arbitrator and to nothing else before 
it can be said tuat he entered upon the reference; and indeed in any event, so 
far as Cockburn C.J. was concerned in Baker v. Stephens, he pointed out that 
the arbitrator must take upon himself and exercise the functions of an arbitra- 
tor. Now, the exercise of a function does not necessarily mean hearing the 
matter on the merits; and where an arbitrator holds a preliminary meeting and 
gives directions to the parties as to the progress°of arbitration proceedings 
before him, in my opinion, he assumes the office of an arbitrator and exercises 
the functions of an arbitrator, because in no other capacity: would he be entitled 
to give any directions with regard to the progress of the arbitration proceed- 
ings. In my opinion, therefore, as it is not necessary in this particular case 
to determine whether or not the sole arbitrator entered upon a reference, when 
he accepted the position of sole arbitrator, it is sufficient to hold that when 
he held the meeting of March 28 or at least of March 30 and gave directions to 
the parties as to the future progress of the arbitration, he entered upon the 
reference, and that such entering upon the reference was not postponed to such 
time as he started hearing the parties on the merits of the matter before him, 
If that is the date from which time begins to run, then obviously the award 
made on November 20, 1954, is out of time. No petition has been presented to 
extend the time for making the award and the award therefore is liable to be 
set aside. 

I accordingly set aside the award and direct that it may be taken off the files, 
The respondent to pay the costs of the petition. 

Counsel certified. 


Petition allowed. 
Solicitors for the petitioner: Bhaishankar Kanga & Girdharlal. 


[Editors’ Note: An appeal filed against the above decision was allowed 
to be withdrawn by Chagla C.J. and Dixit J., on July 26, 1956.] 
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INCOME-TAX REFERENCE. ; 


Before the Hon’ble Mr. M. C. Chagla, Chief Justice, and Mr. Justice Tendolkar. 


NATIONAL SYNDICATE, BOMBAY v. THE COMMISSIONER OF 
INCOME-TAX, BOMBAY CITY 1° 


e 

Indign Income-taxr Act (XI of@1922), Secs. 66, 10(2)(vii)—Appellate Tribunal arriving at 
finding of fact on evidence and materials placed before it—Whether High Court can 
interfere with finding because of a fact or circumstance inconsistent with such finding 
—Jurisdiction of High Court—Loss ascertained on basis laid down in s. 10(2)(vii)— 
Whether necessary under section that machinery etc. should be sold while business’ 
actually carried on—Factors suficient to entitle assessee to claim deduction under 
8. 10(2) (vil).. i 

Where there is evidence and materials to justify a finding of fact arrived at by the 
Appellate Tribunal, it would not be open to the High Court on a reference made 
under s. 66 of the Indian Income-tax Act, 1922, to interfere with that? finding and 
come to a contrary conclusion because there may be one fact or one circumstance 
which may be. inconsistent with that finding. The jurisdiction which the High Court. 
is exercising is limited to considering whether the Tribunal had any material or any 
evidence which would justify the finding, and its jurisdiction is not to consider whether 
on a proper balancing of evidence or weighing up of the circumstances the finding 
was justified or not. 

Liquidators of Pursa Ltd. v. Commr. of Inc. Tax; explained. 

The assessee firm carried on its business from January 11, 1945, and continued it till 
August 28, 1945, and thereafter it ceased to carry on business. After August 28, 1945, 
the assessee sold machinery and a motor lorry which were used for the purpose of 
the assessee’s business and in respect of thig sale there was a loss. This loss wag 
ascertained on the basis laid down in s. 10(2)(vii) of the Indian Income-tax Act, 1922, 
and the amount of the loss was claimed by the assessee as a permissible deduction in 
the year of account January 11, 1945, to February 28, 1946. On the question whether 
the deduction could be claimed under s. 10(2)(vii) of the Act, it was contended by 
the Commissioner that as these capital assets were sold after the business came to 
an end and as they were sold not in furtherance of the business but for the purpose 
of winding up, the deduction could not be claimed under s. 10(2)(vit):— 

Held, that s. 10(2)(vti) of the Act did not require that the machinery should neces- 
sarily be sold while the business was actually carried on, and 

that as it was sold in the year of account and it was used actually for the business 
in the year-of account, the assessee was entitled to claim deduction under s. 10(2)(vii). 

Liquidators of Pursa Ltd. v. Commr. of Inc. Tax, referred to. 


THe National Syndicate, Bombay (assessee), which was a partnership firm, 
purchased a tailoring business as a going concern on January 11, 1945, and 
from that date carried on the business of making garments for Government de- 
partments. On the term‘nation of the hostilities the assessee ceased to carry on 
business and it closed its books of account on February 28, 1946. While making 
the assessment for the year 1946-47, the Income-tax Officer disallowed Rs. 
41,998 and Rs. 3,700 which amounts represented the loss on the sale of machi- 
nery on various dates from August 16, 1945, to February 14, 1946, and loss on 
the sale of a motor lorry on February 14, 1946. On appeal the Appellate Assis- 
tant Commissioner dismissed the appeal, observing as follows :— 

“Though the accounts are maintained upto 28-2-1946 actually the business closed 
from August 1945. Though the machinery is sold to different ns, sales are effected 
eafter the closing of the business and therefore the loss claimed represents cgpital loss 


and is not admissible.” 
An appeal was preferred to the Appellate Tribunal which dismissed it, observ- 


ing, in its order, as follows :— l 
“The assessee says that the business was carried on till February 1946 and that the 
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sales were made in the course of the carrying on of the business. A statement showing 
the expefises claimed by the assessee in respect of the business has been produced. I haye . 
looked into the expenses claimed by the assessee in each month and it appears to me 
to be abundantly clear that the sales were made after the business had in fact come 
to an end. It would normally take a few months to wind up a business of the assessee’s 
type. It has to deal with quite a large number of persons. I think that the Deparj- 
ment was right in holding that the sales of machines and lorry were made in the course 
of the winding up of the assessee’s business after the business had been stopped. I think 
that the claim of the assessee has been rightly rejected by the Department.” 
The following questions were referred to the High Court :— 

° “(1) Whether the Tribunal was justified In law in holding that the Petitioner had 
carried on its business only till twenty eighth day of August one thousand nine hundred 
and forty-five? 

(2) Whether’ on the facts and circumstances of the case, the Income-tax Appellate 
Tribunal was justified in law in not allowing the sum of Rs. 41,998 (Rupees forty-one 
thousand nipe hundred and ninety-eight) on sale of machines and Rs. 3,700 (Rupees 
three thousand and seven hundred) on the sale of lorry as a deduction from the total 
income of the applicant?” 


The reference was heard. 


S. P. Mehta, with Hemendra K. Shah, for the applicant. 
M. P. Amin, Advocate General, with G. N. Joshi, for the respondent. 


CHaqpua C.J. The assessee firm purchased a tailoring business as a going 
concern on January 11, 1945, and from that date it carried on the business of 
making garments for Government departments. The Income-tax Department 
held tuat this business was continued till August 28, 1945, and thereafter the 
firm ceased to carry on business. The contention of the assessee was that this 
business was continued till February 28, 1946, and the first question that arises 
on this reference is with regard to the date when the business ceased to be 
carried on by the assessee firm. 

The first question really is a question of fact, and if there is evidence to 
justify the finding, then no further question can arise. In the statement of 
the case the Tribunal in paras. 8 and 9 has set out various circumstances 
which support the- finding that the business came to an end on August 28, 1945. 
It is unnecessary to recapitulate these circumstances, but it cannot be disputed 
that these circumstances do and can support the findiug arrived at by the 
Tribunal. But what is urged by Mr. Menta is that there is a particular cir- 
cumstance which is inconsistent with this finding and therefore the finding 
must be set aside, and the cireumstance relied upon by Mr. Mehta is that after 
August 1945 a large amount of expenditure was allowed by the Taxing Depart- 
ment as a permissible deduction in respect of the assessee’s business. What is 
gaid is that if the business ceased to be carried on, then expenditure in respect 
of that business cannot be a permissible deduction, and if the Department al- 
lows these expenses, then it can only be on the basis that the business was 
carried on after August 1945. It is clear, as appears from the order of the 
Tribunal, that this expenditure was not allowed because it was incurred while 
ihe business was carried on. The expenditure was incurred for the purpose 
of w'nding up the business and the expenditure was allowed only because, 
in order to get in the income which had not yet been realised after the business 
was closed, certain expenditure had to be incurred. It is clear that even after 
the business came to aa end the income earned out of that business would be 
assessable to tax in view of the judgment of this Court in Kamdar, In re! and, 
in order to ascertain what that profit would be it would be necessary to take 
‘nto consideration the expenditure incurred for the purpose of earning that 
profit, and ali that the Department has done is to assess to tax the profits earned 
în this business, whether at the time when the business was carried on or after 
the busigess came to an end, and allowed deduction under s. 10 for expenditure 
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which had to be incurred in order to earn those profits. Therefore, thege is no 
. egeustance or fact on the record which is inconsistent with the finding given by 
the Tribunal. But even assuming there was, we are not for a moment prepared 
to accept Mr. Mehta’s contention that although there may be evidence and mate- 
rials to justify a finding arrived at by the Tribunal, because there may be one 
fact or one circumstance which may be inconsistent with that finding, therefore, 
it would be open to this Court to interfere with that finding and come to a con- 
trary’conclusion. If this proposition were to be accepted, it would really result 
in this Court appreciating evidence and constituting itself a Court of fact. It is 
only a Court of fact that considers evidence in favour of a particular finding 
and evidence against that finding and on an appreciation of the evidence comes 
to the conelusion whether the finding should be upheld or not. But the juris- 
diction that we are exercising is limited to considering whether the Court of 
fact had any material or any evidence which would justify the finding. Our 
Jurisdiction is not to consider whether on a proper balancing of evidence or 
weighing up of the circumstances the finding was justified or not. 


In support of this proposition Mr. Mehta relied on a judgment of the 
Supreme Court in Liquidators of Pursa Ltd. v. Commr. of Inc. Tax.* In our opi- 
nion, the Supreme Court has not laid down the proposition for which Mr. Mehta 
is contending, At p. 273 the learned Judges of the Supreme Court say: 

“Although the High Court will not disturb or go behind the finding of fact of the 

Tribunal, it is now well settled that where it is competent for a Tribunal to make find- 
ings in fact which are excluded from review, the appeal court has always jurisdiction 
to intervene if it appears either that the Tribunal has misunderstood the statutory 
language—because the proper construction of the statutory language is a matter of law 
—or that the Tribunal has made a finding for which there is no evidence or which is 
inconsistent with the evidence and contradictory of it.” 
What is relied upon is the expression ‘‘which is inconsistent with the evidence 
and contradictory of it.” In our opinion, this expression is merely a para- 
phrase of what the Supreme Court stated earlier, viz. that there is no evidence, 
and when it says that the finding is inconsistent with the evidence, it means 
Inconsistent with the whole body of evidence or contradictory of it. That means 
there must be no evidence at all consistent with the finding of fact. If there is 
any evidence consistent with the finding of fact, then it cannot be said that the 
finding is inconsistent with the evidence. In this case there is a volume of 
evidence which is consistent with the finding. Assuming some evidence is in- 
consistent with the finding, even so it could not be said that the finding of fact 
was not justified. 

The second contention is based upon the second question referred to us and 
that is with regard to a deduction claimed in the sum of Rs. 41,998 and Rs. 3,700. 
It appears that after August 28, 1945, the assessee firm sold machinery and 
a lorry and in respect of machinery there was a loss in the sum of Re. 41,998 
and in respect of the lorry there was a loss in the sum of Rs, 3,700. This loss 
was ascertained on the basis laid down in s. 10(2) (vi) of the Income-tax Act. 
In other words, the assessee firm realised by the sale of these capital assets an 
amount less than its written down value. The question is whether these deduc- 
tions can be allowed to the assessee. The Tribunal has held that these are not 
permissible deductions. It is important to note that the year of account as 
found by the Income-tax Officer in his order of assessment is January 11, 1945, 
to February 28, 1946. Admittedly the business of the assessee firm was carried 
on during a part of this year and admittedly the machinery and the lorry were 
used for the purpose of the business during a part of this year. But what is 
eurged by the Advocate General is that these capital assets were sold gfter the 
business came to an end and they were sold not in furtherance of the business 
but for the purpose of winding it up, and, therefore, it is said that deduction 
cannot be claimed under s. 10(2) (om). 

When we turn to s. 10(2) (wit) the permissible deduction is in respect of any 
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such bpilding, machinery or plant which has been: gold or discarded or demo- 
lished “or destroyed, the amount by which the written down value therepf 
exceeds the amount for which the building, machinery or plant, as the case may 
be, is actually sold or its Scrap value, and “such machinery” in view of the 


` earlier sub-clauses is clearly machinery etc, used for the purpose of business. 


Therefore, in order to entitle an assessee to avail himself of this deduction, all 
that the law requires is that there must be machinery which must be used for 
the purpose of the business in the year of account and that machinery must be 
sold and it must constitute a loss on the basis of accounting laid down in that 
sub-section. The machinery has admittedly been sold, admittedly there has 
been a loss, the machinery was used for the purpose of the business in the year 
of account, and it is difficult to understand why the assessee firm is not entitled 
to the deduction. This sub-section does not require that the machinery should 
necessarily bé sold while the business is actually carried on. It was sold in 
the year of account and it was used actually for the business in the year of 
account. eThose two factors are sufficient to entitle the asgessee firm to claim 
this deduction. 

Reliance is placed on the judgment to which we have just referred, Liquida- 
tors of Pursa Ltd. v. Commr. of Ine. Tas, where the Supreme Court was con- 
sidering the second proviso to this sub-section which deals not with deduction 
but with notional profits, and the attempt of the Taxing Department was re- 
pelled by the Supreme Court on the ground that in that particular case the sale 
of the machinery and plant was not an operation in Panic: ane of the business 
carried on by the company but was a realisation of its assets in the process of 
gradual winding up of its business which eventually culminated in the volun- 
tary liquidation of the company, and it is said that these observations of the 
Supreme Court must also be applied to a case which falls under s. 10(2) (vii) 
and deals with a question of deduction and not of profits. In our opinion, 
whatever the position may be with regard to the second proviso to s. 10(2) (vii), 
what we have now to consider is a deduction claimed under s, 10(2) (vri), and if 
that deduction is permissible according to the clear language used by the Legis- 
lature, then it is unnecessary to consider, with respect, what the view of the 
Supreme Court is with regard to the second proviso which deals with an en- 
tirely different question, viz. the question of notional profits which are made 
liable to tax under the second proviso to s. 10 (2) (vit). 

The Advocate General has also attempted to persuade us that the year of 
account should have been from January 11, 1945, to August 28, 1945, when 
the business was closed, and according to him if that was the year of account, 
then this particular deduction could not be claimed as the sale of the machi. 
nery fell outside this period and no business was carried on outside thet period. 
It is difficult to understand how the Advocate General on behalf of the Taxing 
Department can put forward the contention that the year of account was diff. 
erent from the year of account adopted and accepted by the Income-tax Officer on 
the strength of which the order of assessment has been made. It is not open 
to the Department now for the purpose of this argument to put forward the 
contention that the year of account was different from the one which the In- 
come-tax Officer accepted, and as we have already pointed out, if that was the 
year of account, then there is no answer to the assessee’s claim that this amount 
ig a permissible deduction under s. 10(2) (vii) of the Income-tax Act. 

The result is that we must answer the first question in the affirmative and 
the second question in the negative. 

The assessee to get, half the costs. 


Soligtor for the applicant: 8. P. Mehta. 
Solicitor for the respondent: N. K. Petigara. 
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Before the Hon’ble Mr. M.. C. Chagla, Chief Justice, and Mr. Justice Tendolkar. 


TRE COMMISSIONER OF IN COME-TAX, DELHI, AJMER, RAJASTHAN 

°" AND MADHYA BHARAT, NEW DELHI v. THE ARYODAYA GINNING 
AND MANUFACTURING UO. LTD., AHMEDABAD.* 

Business Profits Tax Act (XXI of 1947)—Directors of limited lability company making 

» Up accounts at end of every year recommending certain appropriations of profit and 

ajlocating certain amounts to reserve fund and dividend reserve fund for year ended 
December 31, 1948—Shareholders of company on June 27, 1949, accepting directors’ 
recommendation and passing balance-sheet—Company assessed to business profits 
tax for accounting period January 1, 1949 to March 31, 1949—Whether amounts allo- 
cated to reserve fund could be taken into account in computing capital for purpose 
of abatement for relevant accounting period, 

The directors of a limited liability company, which made up its accoants at the end 
of December every year, recommended certain appropriations of. the profits of the ` 
company for the year ended December 31, 1948, and allocated certain amoynts to the 
reserve fund and the dividend reserve fund. The shareholders of the company at a 
general meeting held on June 27, 1949, accepted the recommendations of the directors 
and passed the balance-sheet. The company was assessed to business profits tax for 

` the chargeable accounting period January 1, 1949, to March 31, 1949, and it. claimed 

that the amounts allocated tð the reserve fund and the dividend reserve fund should’ 
be taken into account in computing the capital for the purpose of allowing abate- 
ment under the Business Profits Tax Act, 1947, for the chargeable accounting period, 
contending that as these were reserves that appeared in the balance-sheet as of 
December 31, 1948, they were reserves on January 1, 1949, and must be taken into 
- account in computing the capital according to the Act. The Commissioner on the 
other hand contended that the reserves were not sanctioned till June 27, 1949, and, 
therefore, prior to that date they could not be looked upon as reserves:— 

Held, that the shareholders by passing a resolution on June 27, 1949, did not decide 
that the amounts should constitute reserves as from that date, but they accepted the 
recommendation of the directors that these amounts should constitute reserves of 
the company as of December 31, 1948, 

that the profits were made by the company at the end of December 31, 1948, and 
from January 1, 1949, the reserves were in existence and could be utilised for the 
working of the company as much as the capital, and 

that, therefore, the amounts transferred to the reserve fund could be: taken into 
account in computing the capital for the purpose of allowing abatement under the 
Act for the relevant accounting period. 

Commr. of I. T. Bombay v. Century Spg. Ete. Cot and Commissioner of Income-tax, 
Bombay City, Bombay v. India United Mills Ltd., Bombay, referred to. 

Tue Aryodaya Ginning and Manufacturing Co., Ltd., Ahmedabad (assessee), 
was a limited liability company and it made up its accounts at the end of De- 
cember every year. The balance sheet of the assessee as at December 31, 1948, 
showed profit of Rs. 28,56,997-14-2 for the year 1948. There was a earry-for- 
ward of the profit and loss account from the preceding year amounting tc 
Rs, 37,948-11-9. The total profit available with the assessee as at December 31. 
1948, was appropriated by the assessee in the following manner :— _ 


Rs. 
To depreciation fund Ga i ae ; 2,290,000 0 0 
Towards provision for income-tax, corporation tax and 
business profits tax T ii a 12,50,000' 0 0 
To reserve fund me Ca m Sa 11,08,000 0 0 
To dividend reserve fund z Si re °. 1,50.000 0 0 
° To dividend payments y . >: e 67.812 & 0 
To charity account ae ja pi a 5,000 0 0 
To carry-forward to next year’s account os ne 89,134 1 11 
*Decidad. Angust 28, 1956. I. T. Reference 2 (1955) Income-tax Reference No. 46 of 
No. 18 of 19586. 1954, decided hy Chagla C.J. and Tendolkar J. 
1 (1953) 56 Bom. L. R. 742, 8.0. 24 I.T.R. on February 18, 1955 (Unrep.). e 
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The directors of the assessee company made their report on April 27, 1949, 


and of June 27, 1949, the shareholders of the assessee company passed #he 
balance-sheet as at December 31, 1948. 


= The assessee was assessed to business profits tax for the chargeable account- 
ing period January 1, 1949 to March 31, 1949, and the assessee contended that 
the aforesaid reserves were created as on the date of the balance-sheet, #e. 
December 31, 1948, and they should, therefore, be taken to have been in æxis- 
tence as on January 1, 1949, for the purpose of computation of capital under 
the Business Profits Tax Act. The Income-tax Department, on the other hand, 
contended that these reserves were in fact created when the shareholders passed 
the balance sheet on June 27, 1949, and, therefore, they could only be taken into 
account after June 27, 1949. The Appellate Tribunal held that as the direc- 
tors considered the balance-sheet as at December 31, 1948, and that the profits 
were in existence on that date, the reserves should be considered to have come 
sis existence as at the date of the balance-sheet, observing in its order as fol- 
OWS :— >% 

“The first question which arises is as to the date when a particular reserve is created. 
The directors made the recommendations ear-marking the reserves on April 27, 1949. 
The shareholders passed the balance-sheet of the company as at December 31, 1948, on 
June 27, 1949. The directors and the shareholders deal with the balance-sheet as at 
the date of the balance-sheet. The recommendations or appropriations made by them 
take effect from the date of the balance-sheet. Some time must elapse before a balance- 
sheet can be audited and passed by the shareholders. It may be that the company has 
made heavy losses between the date of the balance-sheet and the date of the share- 
holders’ meeting. If on the date of the balance-sheet there are profits it will be open 
to the sharebolders to declare a dividend as on the date of the balance-sheet. If the 
date of the shareholders’ meeting was to affect the balance-sheet of a company, such 
a position could not arise. We think that we must take into account the position of the 
company as at the date of the balance-sheet. The reserves created by the company, 
therefore, should be taken to be in existence as on January 1, 1949. These funds were 
in fact with the company as on January 1, 1949... 

Amount transferred to income-tax, super-tax and E.P.T. reserves ordinarily is not 
a reserve. It is a provision made for a liability. Sometimes the directors transfer an 
amount in excess of the actual liability. In such a case the excess provision made 
would be a reserve. It is one of the accepted methods employed by the accountants to 
create a secret reserve. Provision for liabilities is made far in excess of the actual Ua- 
bilities. The Income-tax Officer should, therefore, ascertain the appellant’s liability to 
the taxing authoritles in respect of the profits of the year of account. If it is found 
that the provision made falls short of the liabilities so ascertained, no part of the amount 
is to be treated as amount transferred to reserve. If, on the other hand, it is found 
that the provision made far exceeds the actual lability, the express provision should 
be taken as a part of the reserves.” 

The following anestion of law was referred to the High Court :— 

“Whether on the facts and in the circumstances of the case the amount transferred 
to the reserve funds out of the profits for the calendar year 1948 should be taken into 
account in computing the capital for the purpose of allowing abatement under the Busi- 


- ness Profits Tax Act for the chargeable accounting period 1-1-1949 to 31-3-1949?” 


The reference was heard. 


M. P. Amin, Advocate General, for the applicant. 
N. A. Palkhivala, for the respondent. 


L , 
Coaga C.J. The assessee is a limited company and it makes up its accountg 
at the end of December every year. In the statement of account for the year | 
ended December 31, 1948, the profit for that year was shown at Rs. 28,56,997- 
14.9. To this was added a sum of Rs. 37.948-11-9 being the profit brought for- - 
ward from the last year. The directors made the following appropriations of 
thece nrofits. They allocated a sum of Rs. 2 25,000 to depreciation fund, Rs. 


12,50,000 towards provision for income-tax, corporation tax dnd busimess pro- 
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fits tax, Rs, 11,08,000 to reserve fund, and Rs. 1,50,000 to dividend geserve 
fynd. This left a balance of Rs. 1,61,946 and this amount they recommended 
should be expended in payment of dividend leaving a balance of Rs. 89,134 
which they recommended should be carried forward to next year’s account, 
The directors made their report on April 27, 1949. A general meeting of the 
shareholders was held on June 27, 1949, and they accepted the report and the 
recommendations of the directors. The assessee company was assessed to 
busifiess profits tax for the chargeable accounting period January 1, 1949, to 
March 31, 1949, and the question that arose for consideration was, what was 
the capital of the company for the accounting period? The company’s conten- 
tion was that the paid-up capital should be increased by the amount of re- 
serves which had been constituted by the recommendation made by the directorg 
and accepted by the shareholders and the company made this claim in respect 
of the three amounts of Rs. 12,50,000, Rs. 11,08,000 and Rs. 1,50,000. The Tri- 
bunal accepted the contention of the assessee company with regard to the re- 
serve fund of Rs. 11,08,000 and dividend reserve fund of Rs. 1,50,000. With 
regard to the provision for payment of tax the view taken by the Tribunal was 
that that was a provision made for a liability and did not constitute a reserve, 
but it made a recommendation to the Income-tax Officer that if the amount set 
apart to meet this liability exceeded the actual liability, then to the extent of 
the excess the amount should be treated as reserve. The Commissioner has 
now come on this reference and the question that has been submitted to us for 
our consideration is whether the two sums of Rs. 11,08,000 and Rs. 1,50,000 
constitute a reserve as of January 1, 1949. The rival contentions are that ag 
this was a reserve that appeared in the balance-sheet as of December 31, 1948, 
it was a reserve on January 1, 1949, and must be taken into account in comput- 
ing the capital according to the provisions of the Business Profits Tax Act. 
The contention of the Commissioner on the other hand is that this reserve was 
not sanctioned till June 27, 1949, and, therefore, prior to that date it could not 
be looked upon as reserve. 

Now, there is no doubt in this case that these amounts—and we will deal for 
the time being only with the reserve with regard to the amounts appropriated to 
the reserve fund and the dividend reserve fund—did constitute reserves. The 
only question is as to the date wnen they constituted reserves. It is undoubtedly 
true that the function of the directors under the Companies Act is to make a re- 
commendation as to how the profits should be distributed or allocated and it is 
the right of the shareholders ultimately to decide at a general meeting. There 
were profits made by this company at the end of December 31, 1948, and those 
profits were in the sum of Rs. 28,94,946-9-11 and these profits had to be dealt 
with by the directors and in respect of them recommendations had to be made 
by the directors, and the Company Law provides that dividend must be de- 
clared out of these profits after all the necessary appropriations have been 
made, and therefore the directors proceeded to make the annropriations and 
the appropriations included the taking of a sum of Rs, 11,08,000 to the reserve 
fund and a sum of Rs. 1.50,000 to the dividend reserve fund. Now, when this 
recommendation came before the shareholders at the general meeting, what the 


shareholders accepted and adopted in the form of a resolution was that these 


amounts should constitute reserves as of December 31, 1948. The fallacy underly- 
ing the Commissioner’s contention is that these amounts constituted reserves as 
of June 27, 1949, when the resolution was passed. Although the reso'ntion was 
passed on June 27, 1949, the resolutions obviously had a retrospective effect 
and it referred to the profits of the year ending on Decgmber 31, 1948, to the 
@ppropriations to be made in the balance-sheet as of December 31, 1948, and 
the reserves that should be constituted and shown in the balance-sheet as of 
December 31, 1948. When we look at the balance-sheet of the year ended on 
December 31, 1948, these amounts are shown respectively in the reserve fund 
and the dividend reserve fund. Therefore, the shareholders by passing a resolu- 
tion oh June 27, 1949, did not decide that these amounts should constijute re- 
serves a& from that date. but they accepted the recommendation of the directors 
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eae amounts should constitute reserves of the company as of Decemher 
; I 
The Advocate General says that there must be someone with the requisite 
authority who can decide that a certain amount should constitute reserve. 
The directors under the Companies Act do not have the requisite authority, 
only the shareholders have it, and till somebody has decided to this effect ao 
part of the profits can become reserves. Now, that proposition is perfectly 
sound, but in advancing that argument what is overlooked is that the body of 
shareholders who are the persons with the requisite authority do not merely 
determine that a certain amount should constitute reserve, but they also deter- 
e mine and have the necessary authority for determining that that amount 


should constitute reserve as from a particular date, and in this case there is no ` 


doubt that the general meeting of the shareholders was considering the ac- 
counts for the year ended December 31, 1948, and passing resolutions with 
regard to those accounts. 

Relianeg has been placed on two decisions by the Advocate General. In our 
opinion, neither of these two has any bearing on the question that we have to 
decide on this referenece. The first is a judgment of the Supreme Court re- 
ported in Commr. of I. T. Bombay v. Century Spg. Etc. Co.1 In that case 
the question was whether a sum of Rs. 5,08,637, could be called a reserve, 
aud the Supreme Court held that that amount did not constitute a reserve. 
The facts there were very peculiar. This amount was earmarked by the direc- 
tors for distribution as dividend, it had never been set apart as reserve, and 
the view taken by this Court, which view was not accepted by the Supreme 
Court, was that as that amount constituted undistributed profits, they must be 
looked upon as having been set apart till they were actually appropriated for 
the purpose of payment of dividend. As we have pointed out, that view was 
not accepted by the Supreme Court and the Supreme Court held that nobody 
possessed of the requisite authority had indicated on that date the manner 
of its disposal or destination and the fact that that amount constituted a mass 
of undistributed profits could not automatically make it a reserve. Therefore, 
it will be noticed that in the case before the Supreme Court there was no re- 
serve at all and therefore no question arose as to when the reserve could be 
considered as having been constituted. 

In the other case to which reference is made, which is an unreported decision 
in Comnusstoner of Income-taz, Bombay City, Bombay v. India United Mills 
Lid., Bombay,* the question was whether an amount of profits carried forward 
to the next year could constitute reserve, and we held following the decision of 
the Supreme Court that that amount could not be considered as reserve. There 
again, no portion of the profits had been earmarked for reserve, nor had the 
shareholders accepted the recommendation of the directors that a particular 
amount should be taken to the reserve fund. In the case before us we have this 
distinguishing feature that certain amounts have been earmarked by the direc- 
tors as reserve, and the shareholders have accepted the recommendation and 
passed a resolution at the general meeting. 

On principle, too, the contention put forward by the Commissioner seems to 
us to be untenable. The business profits tax gives to a businessman certain 
abatement in respect of capital utilised by the company, it also gives abatement 
in respect of reserves because reserves are looked upon as standing on the same 
footing as capital. If that be the principle underlying taxation under the 
business profits tax, then it is difficult to understand why a businessman should 
not get the benefit of the reserves actually utilised by the company for the work- 
ing of the company. In this case the profits were made at the end of Decembe 
31, 1948, and from January 1, 1949, the reserves were in existence and could be 
utilised for the working of the company as much as the capital. If that be so, 
‘the mere fact that the shareholders passed a resolution at a later date cannot 


1 (1953) 58 Bom. L. R. 742, S.C., 1954, decided by Chagla C.J. and Tendolkar J., 
.0. 24 LTR. 499. on February 18, 1955 (Unrep.). 
2 ad) Income tax Reference No. 46 of 
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affect the merits of the question or the right of the assessee ‘company to get 
the benefit of the abatement provided by the business profits tax. 

A question has also been sought to be raised by a notice of motion taken out by 
the Commissioner, and what was sought to be argued on this notice of motion by 
the Advocate General was that the Tribunal was in error when it directed the 
Igcome-tax Officer with regard to the sum of Rs. 12,50,000 to permit a part of 
it which was not utilised for meeting the liability with regard to taxation as 
reserve. Toere may be force in the Advocate General’s contention on this point, 
but we do not find that this contention has ever been raised by the Commissioner 
either on his application to the Tribunal to make a reference or in the notice of 
motion taken out before us. The question which the Commissioner suggests? 
shouid be raised on the notice of motion is no different from the question raised 
by the Tribunal itself. The only virtue about the Commissioner’s question is 
that it seeks to Incorporate in the question arguments and facts’ which are al- 
ready set out in the statement of the case. Therefore, in our opinion, the notice 
of motion taken out by the Commissioner must fail. ° 

The result is that we must answer the question submitted to us in the affir- 
mative. The Commissioner to pay the costs of the reference and also the costs 
of the notice of motion. 


Solicitor for the applican¢: N, K. Petigara. 
Solicitors for the respondent: Manilal Kher Ambalal & Co. 


Before the Hon’ble Mr. M. C. Chagla, Chief Justice, and Mr. Justice Tendolkar. 


JADAVJI NARSHIDAS & CO., BOMBAY v. THE COMMISSIONER OF 
INCOME-TAX, BOMBAY CITY II.* 

Indian Income-tax Act (XI of 1922), Secs. 43, 42, 34—Assessee without notice under 
8. 22(2) voluntarily making return admitting his status as agent of non-resident prin- 
cipal—Assessment made on such return without issue of notice under s. 43 whether 
bad in law—Contrast between s. 34 and s. 43. 

The assessee without having been called upon to make a return by a notice under 
s. 22(2) of the Indian Income-tax Act, 1922, voluntarily made a return in which he 
admitted his status as an agent of a non-resident principal. On the question whether 
the assessee having made that return without a notice under s. 43 of the Act being 
served upon him, the assessment made on that return was bad for failure to issue the 
notice under s. 43:— 

Held, that the notice contemplated by s. 43 could not be looked upon as a condition 
precedent to the assumption of jurisdiction by the Income-tax Officer for the pur- 
pose of assessing the assessee as an agent of the non-resident principal and the notice 
under s. 43 could, therefore, be waived by the assessee, and 

that as the assessee in this case had admitted his status as an agent, he had waived 
the notice under s. 43 and a notice under that section was not necessary to be served 
upon him and the assessment made on him was not, therefore, bad in law for want 
of such notice. 

Harakchand Makanji & Co. v. Commr. of Income-tax, Bombay,’ Bhawanji Laxmi- 
das & Co., Bombay v. The Commissioner of Income-tax, Bombay City, Bombay’ and 
Comr. I.T. v. Ramsukh Motilal, referred to. 


Mrssrs. Jadavji Narshidas & Co., Bombay (assessee), submitted a return as 
the agent of a non-resident principal, Narsidas Jaciivan of Bhavnagar. The 
Income-tax Officer made the assessment under s. 28(4) of the Indian Income- 
tax Act. 1922. The assessee appealed to the Appellate Assistant Commissioner 

contending that the assessment made by the Income-tax Officer was bad in law 
as he had not been served with a notice under s. 48 of the Act. The Appellate 


* Denided, Angust 28,1956. I.T. Reforence 1954. decided hv Chagla C.J. and Tendolkar J., 
No. 20 of 195A. on February 17, 1955 (Unrep.). 

1 (1948) 50 Bom. L. R. 315, 8.0. I6 I.T. R. 8 (1954) 57 Bom. L. R. 130, s.o. 27 
119, ° ; I. T. R. 54. 
2 (1955) Income-tax Reference No. 40 of e 
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Assistant Commissioner held that no notice under s, 22(2) was served on the 
assessee* although a direction to issue notice under s. 22(2) wag given by the 
Income-tax Officer. He also found that no notice under s. 43 was issued, but 
held that as the assessee had himself filed the return in the status of an agent, 
he should be presumed to have waived the right to receive the notice under 
s. 43. On appeal the Appellate Tribunal held that service of tne notice hag 
become unnecessary and superfluous as the assessee himself had returned ,his 
income in the status of an agent of the non-resident principal, and observed, in 
its order, as follows :— 

“It ig true that no notice under s. 43 has been issued by the Income-tax Officer but 
ethe assessee himself has filed a return in the status of an agent to the non-resident prin- 
cipal, the Hindu undivided family of Narsidas Jadhavji. At no stage before the Income- 
tax Officer the assessee objected to the assessment being made on the ground that no 
notices under s.°43 had been issued. In Harakchand Makanji & Co. v. Commissioner 
of Income-tax, Bombay City, 1948 LTR. 119, it has been held by their Lordships of the 
Bombay High Court that such a notice need not be served where it is made unnecessary 
and superfluous by the submission of a return admitting the position and status of an 
agent of a non-resident principal. The contention raised by the assessee is, therefore, 
rejected.” 

The following question of law was referred to the High Court:— 

“Whether on the facts and in the circumstances of the case the assessment made by 
the Income-tax Officer on the assessee as the agent of the non-resident principal for the 
iar year 1946-47 is bad in law as no notice under section 43 was served upon 


The reference was heard. 


N. A. Palkhivala, with B. A. Palkhivala, for the applicant. 
M. P. Amin, Advocate General, for the respondent. 


Cuaaua C.J. A very short question arises on this reference whether an as- 
sessment made on the assessee as an agent of a non-resident principal was bad 
in law on the ground that no notice under s. 43 of the Income-tax Act was 
served upon him.: The assessee submitted a return as the agent of the non- 
resident principal. It also appears that a notice under s. 22(2) was directed 
to be issued by the Income-tax Officer, but the contention of the assessee was 
that that notice was not served upon him, apd the assessee before the Income- 
tax Officer did not take up any contention with regard to the failure to serve 
upon him a notice under s. 43. It was only in appeal before the Appellate 
Assistant Commissioner that this contention was raised for the first time. Tne 
Appellate Assistant Commissioner held that no notice under s. 22(2) was 
served on the appellant, but he rejected the contention of the assessee that by 
reason of the failure to serve a notice under s. 43 the assessment was bad. The 
Tribunal took the same view as the Appellate Assistant Commissioner and 
dismissed the appeal to the extent that it related to the question of non-service 
of a notice under s. 43. 

The main contention that Mr. Palkhivala wishes to put forward is that when 
a notice under s. 22(2) has been served, the return madé by the assessee is not 
voluntary, and therefore when he makes the return as an agent, the return 
cannot be looked upon as a waiver of the right of the assessee to have a notice 
served upon him under s. 43. We have not perm‘tted Mr. Palkhivala to raise 
this contention because it is absolutely clear on the record that the assessee’s 
contention before the Appellate Assistant Commissioner and the Tribunal was 
that he had not been served with a notice under s. 99(2). On this contention 
of the agsessee the Appellate Assistant Commissioner actually found as a fact 
that notice under s. 22(2) had not been served and in the statement of the case® 
the Tribunal bas pointed out that there is no evidence of the service of this 
notice. It ig not open to the assessee, because a different fact may help him to 
advance a particular legal argument, to go back upon his own admission and 
the findjng of fact based on that admission and tell us on this reference that 
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we should accept the contention of the Taxing Department that the nogice was 

. Sved and permit him to argue this reference on that basis. Mr. Palkhivala 
says that we must presume that if the Income-tax Officer directed a notice un- 
der s. 22(2) to be served that notice is served upon the assessee. Undoubtedly, 
we would have raised that presumption in the normal circumstances, but when 
the assessee himself stoutly contests the case put forward by the Department 
that he had been served with the notice and actually invites a finding of the 
Appellate Assistant Commissioner, which finding is given in his favour, it is 
rather curious for Mr. Palkhivala now to suggest that we should rely on the 
presumption and not on his client’s own clear admission and the finding of fact 
by the Appellate Assistant Commissioner. 

Therefore, this reference must be argued on the basis that a notice under s. 
22(2) was not served upon the assessee. The fact, therefore, is that without 
having been called upon to make a return by a notice under s. 22(2.) the assessee 
voluntarily made a return and in that return he admitted his status`as an 
agent of a non-resident principal. The question then is, having made that re- 
turn without a notice under s. 43 being served upon him, could he then urge 

. that the assessment made on that return was bad for failure to issue the notice? 
The answer to this question must depend upon whether the notice under s. 43 
is a condition precedent tọ the assumption of jurisdiction by the Tncome-tax 
Officer for the purpose of assessing the assessee as an agent of the non-resident 
principal. The question answers itself when one looks at ss, 42 and 43. It 
is s. 42 that imposes the liability upon the agent. That is the charging section 
with regard to the liability of an agent to pay the tax due by his non-resident 
principal. Section 43 is procedural and it lays down the procedure for deter- 
min'ng who is the agent who has got to meet the liability which has already been 
fixed under s. 42. a 

Now, the contrast between the provisions of s. 34 and s. 43 will be apparent. 
Section 34 makes the service of the notice a condition precedent to the assump- 
tion of jurisdiction by the Income-tax Officer to tax income which has escaped 
assessment. The language of that section makes that clear, and it is only when 
a notice has been made a condition precedent in this sense that failure to serve 
that notice cannot be waived. It cannot be waived because the notice is not 
intended merely for the benefit of the assessee; the Legislature insists upon the 
notice being served as a condition precedent to the exercise of jurisdiction. 
Any condition which is merely for the benefit of a party can in law be waived 
by that party, but when the notice is required for the exercise of jurisdiction, 
then the party upon whom it has to be served cannot waive that notice be- 
cause other questions are involved besides his own benefit or advantage. If, 
therefore, on principle, apart from authorities, the notice under s. 43 has 
nothing whatever to do with the jurisdiction of the Income-tax Officer to tax 
an agent for the liability to pay tax of the non-resident principal, then the 
notice contemplated by that section cannot be looked upon as a condition pre- 
cedent which cannot be waived by the assessee. If the notice can be waived, 
then there cannot be a clearer case of waiver than the one we have before us. 
The assessee submits a return as an agent without being called upon to do so 
under s, 22(2); he admits his status. It is then difficult to understand why a 
notice should be served upon him or why he is prejudiced by the notice not 
being served upon him. Section 43 also provides that after a notice has been 
served an opportunity must be given to the assessee to be heard by the Income- 
tax Officer as to the liability of the agent. That again is necessary when the 
agsessee denies his liability as an agent. But in a case where the liability is 

e‘admitted, neither a notice is necessary nor this opportunity to be hea@d by the 
Ineome-tax Officer would be neressary. 

Turning to the authorities on which reliance has been placed. there is a direct 
decision of this Court reported in Harakchand Makanji & Co. v. Commr. of 
Income-taz, Bombay,' where we held that though the scheme of the Income-tax 
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Act was that the assessment for each year was self-contained and therefore all 
notices Should be served under s. 43 in respect of each assessment year, such 
notice need not be served where it was made unnecessary and superfluous by 
_the submission of a return admitting the position and status of an agent of 
a non-resident. In this case also there was no notice under s. 22(2) and a 
return was made by the agsessee admitting his position and status as an agert 
of the non-resident. It is said by Mr. Palkhivala that a subsequent decision 
throws some doubt as to whether in this case we considered the question as to 
whether a notice under s. 43 is a condition procedent and whether it could be 
waived or not, and the decision relied upon is an unreported decision, Bhawanjs 
eLazmidas G Co., Bombay v. The Commissioner of Income-tax, Bombay City, 
Bombay.' In that case no notice under s. 43 had been served and no return 
was filed by the assessee, and the contention of the Department was that inas- 
much as the setond proviso to s. 43 had been complied with it was not necessary 
to serve a notice under s. 43. We rejected this contention pointing out that 
if the statute laid down two conditions which must be complied with, it was 
not open to the Department to urge that the compliance with one condition 
was sufficient and it was unnecessary to comply with the second. But in the 
judgment we expressly left the question whether the notice can be waived or 
not open and expressed no opinion on it. What, Mr. Palkhivala is relying 
upon is that in this judgment we have referred to the service of notice under 
s. 43 as a condition which must be complied with, and Mr. Palkhivala reads 
a condition to be complied with as ‘‘a condition precedent’’. Now, undoubted- 
ly, the assessment would be bad if notice under s. 43 was not served and that 
notice had not been waived. In that sense a notice under s. 43 is a condition 
which the Legislature has required should be complied with before liability 
can be imposed. But it is not as if every condition cannot be waived. It is 
only those conditions which are conditions precedent, in the sense that they 
are cond'tions precedent to the assumption of jurisdiction, which cannot be 
waived, and if, as we have already pointed out, the notice under s. 43 is not a 
condition precedent to the assumption of jurisdiction, then there is no reason 
why it cannot be waived by the party for whose benefit the condition is re- 
quired by the Legislature. 


Then the third judgment which was referred to is the judgment in Comr., 
I. T. v. Ramsukh Motilal.? We were there dealing with a notice under s. 34 
and we said that whereas s. 22 was a procedural section and the failure to give 
notice or a defect in a notice is a procedural defect, in the case of s. 84 it 
was not a procedural defect but was a failure to comply with a condition pre- 
cedent to the assumption of jurisdiction. It is not possible to suggest that s. 
43 stands on the same footing as s. 34. Section 43 is procedural, whereas s. 34 
is a section dealing with the jurisdiction of the Income-tax Officer and lays 
down the conditions which have got to be complied with before that jurisdiction 
can be assumed. 

Jn our opinion, therefore, the answer to the question submitted to us must 
be in the negative. The assessee must pay the costs. 

Solicitors for the applicant: kustamji & Ginwala. 

Solicitor for the respondent: N. K. Petigara, 


1 (1955) Income-tax Reference No. 40 of 2 (1954) 57 Bom, L,R, 130, s.c, 27 LTR, 
1954, denifed by Chagla C.J. and Tendolkar 54, 
J., on February 17, 1955 (Unrep.). - 4 e 
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Before the Hon'ble Mr. M, C. Chagla, Chief Justice, and Mr. Justice Tendolkar., 


“GIRDHARDAS & CO., AHMEDABAD v. THE COMMISSIONER OF 
INCOME-TAX, BOMBAY NORTH, KUTCH AND SAURASHTRA, 
' AHMEDABAD.* 


Indian Income-tax Act (XI of 1922), Sec. 2(6A)(c)t—Current profits distributed by Uqui- 
* dator to shareholders of company in Uquidation—Whether amount of such profits 
“constitutes dividend within s. 2(6A)(c). ra 


Section 2(6A)(c) of the Indian Income-tax Act, 1922, limits and restricts the dis- 
tribution of only certain type of profits which should be included in the definition of 
dividend. It is not all profits or any profits distributed by the liquidator which con-e 
stitutes dividend. The limitation imposed by the section is that the profits must in 
the first place be accumulated in contradisiinction to the profits being current, and 
in the second place the accumulated profits must be of six previos years and not 
beyond that. 

T. Appayu Chettiar v. Commr. of Inc.-tax,; agreed with. e 
Haridas Achratlal v. Commr. I. T.,* referred to. 


GirpHarDas & Co., Ltd., Ahmedabad (assessee), was a limited liability com- 
pany which went into liqnidation on August 23, 1952. The accounting year 
of the company ended on September 30 every year. The total assessable pro- 
fit of the assessee for the year ending September 30, 1952, amounted to Rs. 
1,10,216, Rs. 98,000 being ascertained as the profit of the assessee prior to the 
date of liquidation and Rs. 12,216 as profit from the date of the liquidation to 
September 30, 1952. Undistributed profits for six years ending September 30, 
1951, amounted to Rs. 50,500. In the assessment year 1949-50 a sum of Rs. 21,142 
was assessed to tax in the hands of the assessee under s. 23A of the Indian 
Inecome-tax Act, 1922. ° 

The liquidator distributed Rs. 15,00,000 to the shareholders of the assessee 
on September 9, 1952, and Rs. 2,25,000 on September 25, 1952. 

The Income-tax Officer for the assessment year 1953-54 arrived at the profits 
available for dividend in the following manner :— 


Surplus profits prior to 30-9-1951 $ Te se ba Rs. 50,500 
Profits taken under s. 23A for the assessment year 1949-50 t Rs. 21,142 
Profits upto date of liquidation (1-10-1951 to 28-8-52) ee a Rs. 98,000 
Rs. 1,69,642 
Less: Tax payable in respect of profits of the year of account .. Rs. 48,532 
Rs. 1,21,110 


On appeal to the Appellate Tribunal the assessee inter alia contended that 
the profit of Rs. 98,000 of the year of account should not be considered to have 
been distributed as dividend by the liauidator and that the total profit which 
could be held to have been declared as dividend could not exceed Rs. 50,500. The 
Tribunal excluded the item of Rs. 21,142 and held that the total profits to the 
date of liquidation which were available for declaration of dividend were Rs. 
99,968 (Rs. 1,21,110 less Rs. 21,142), and, observed in its order, as follows :— 

“Our attention has been drawn by the assessee to a recent decision of the Bombay 
High Court in connection with the ascertainment of the profits prior to the date of the 
liquidation. It appears to us that the definition of the word ‘dividend’ is not quite clear 
to the parties. ‘Dividend’ ordinarily in the commonsense of the word indicates an amount 
distributed by a company to its shareholders out of its profits. We think it is now well 


, established law that a company after going into liquidation d&es not cease to,exist. The 
® status of the entity which is assessed to tax is the same. It may be that in ene case the 


power to administer the company is with the directors and in the other case with the 

liquidator. It may be that a liquidator has to carry on the business for a number of 
* Decided, Angust 24,, 1956. Income-tax 1 (1958) 29 I.T.R. 788. 

Refetenne No. 33 of 1956. 2 (1955) 57 Bom. L.R. 426, s.c. 27 LT.R. 


+t Bators’ Note—The Finance Act, 1955, has 684, 
deleted the proviso to ol. (c) of this seotion. 
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years. That does not mean that such income is not liable to tax or could not be treated 
as divid@nd in the hands of the shareholders. If sub-s. (6A)(c) was.not enacted, ghe 
position would have been exactly the same on the appointment of the Hquidator as it 
was before the date of the liquidation. The Legislature, however, wanted to restrict the 
profits which could be treated as dividend in the case of company which goes into liqui- 
dation. It was, therefore, provided that in the case of liquidation the profits could only 
be taxed up to 6 years prior to the date of the liquidation. In the year in which the 
liquidation takes place the profits will have to be assessed in the hands of the liquidator 
‘and would be covered by sub-s. (6A) and that will be a distribution made by a company 
out of the profits of that year. There could be no question of excluding the profits of 

e the broken period ending with the date of the liquidation as not available for the pur- 
pose of dividend. 

The .Bombay High Court has held that the 6 years exemption is in respect of the 
six preceding years prior to the year in which the liquidation occurs. The restriction, 
therefore, is only in respect of the profits which have not been assessed in the hands of 
the liquidater. *As far as the profits of the year of account in which the liquidation takes 
place are concerned, those profits will be assessed in the hands of the company and after 
the appointment of the liquidator. There could be no qtiestion of exempting any profits 
of a broken period. As we have stated hereinbefore it may be that the liquidator has 
to carry on a business for a number of years ànd in those years profits are made. It 
will be open to the liquidator to distribute those profits and the distribution so made 
would be, in the hands of the recipient, a dividend liable to tax. We think it could not 
be urged that the profits made by the liquidator after the date of the liquidation could be 
styled as capital accretion in the hands of the shareholders. Sub-section (6A)(c) was 
originally designed to give a certain relief to the assessee by restricting the profits of the 
preceding years only to six years. 

In the present case the total profits of the six years prior to the date of the liquida- 
tion are agreed to be Rs. 50,500. This sum was admittedly available with the assessee 
company for distribution. In the assessment year 1949-50 a sum of Rs. 21,142 was assess- 
ed to tax in the hands of the assessee company under s. 23A of the Income-tax Act. The 
amount was held to be deemed to be the income of the assessee. But the assessee had 
never received it. The amount would be included in some of the later dividends received 
by the assessee company from a private limited company. How could this amount be 
added as the amount available for dividend in the hands of the assessee company is 
difficult for us to understand. In ascertaining the figure of Rs. 50,500 the income-tax 
authorities have taken into account -the taxes ‘paid. In other words, they have not taken 
the assessed figure but the détual amount which could be declared as dividend. We 
think that the Income-tax Officer ‘was wrong in holding that the profit which was assess- 
ed In the asségstnent year’ 1949-50, under s. 23A could be treated as the profit available 
for dividend “irithe hands of the assessee company.” 

|, The following question of law was referred to the High Court :— 
Whether on the facts and circumstances of the case the distribution of Rs. 98:000 
‘being ‘the profits from 1-10-1951 to 23-8-1952 to the shareholders is the distribution of 
dividend within the meaning of Section 2(6A)?” 

The following question raised by the Department was also referred to the 
High Court :— 

“Whether on the facts and im the ‘cireumstahces of the case the sum of Rs. 21,142 
assessed in the hands of the ‘assessee?undér Section 23A in the assessment year 1949-50 
could be taken as accumulated profits for the purpose of ascertaining the aad mo 
the dividend declared’ by the: nadate in the year of account?” 


The reference was heard. 


` N. As 'Palkhivala, for the: abria ! ‘ 
Œ N. Joshi, with M. P. Amin, ara General, ‘for the respondent. 


€ 


© CrHacua C.J. The agsessee company went anit: liouidation on August 23, 
-1952. Its accounting year ended on:September 30, 1952, and we are concerned 
with the assessment year 1953-54. Prior to liquidation the profits made by 
the coftpany were Rs. 98,000. The accumulated profits of the company a 
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six years prior to its previous year were Rs. 50,500 and the Income-tax Officer 
computing its profits also included a sum ot Rs. 21,142 woch was a notional 
profit under s. 23A of the Income-tax Act. 

Now, the liquidator distributed Rs. 15,00,000 to the shareholders on Septem- 
ber 9, 1952, and Rs. 2,25,000 on September 25, 1952, and the ques- 
imon that arose was whether in making this distribution he vad distributed 
Rs.e98,000 as part of the dividend of the company which was liable to tax as 
dividend. There was.no dispute as to the sum of Rs. 50,500. It was conceded. 
by tue company that that amount fell within the definition of ‘‘dividend’’ in 
s: 2(6A)(c). With regard to the notional dividend of Rs. 21,142 the Tribunal 
overruled the contention of the Department and held that as the income was’ 
only notional, it was not available for distribution and therefore it was not in 
fact distributed by the liquidator. The real controversy centered round the 
sum of Rs. 98,000. Admittedly, these were profits of the current year, admit- 
tedly they were distributed by tne liquidator, and the Tribunal contrary to the 
contention of the assessee came to the conclusion that this amount Yonstituted 
dividend and it was distributed as dividend by the liquidator. The question 
assumed importance because if this amount was distributed as dividend, then 
the company would become liable to the payment of tax on excess dividend. 
When we turn to the definition of ‘‘dividend’’ contained in s. 2(6A), it is clear 
that the case does not fall under cl. (a). That clause states: 

“any distribution by a company of accumulated profits, whether capitalised or not, 
if such distribution entails the release by the company to its shareholders of all or any 
part of the assets of the company.” 


Inthe first place, looking to the scheme of this sub-section, this distribution re- 
fers to the distribution by a company which is not in liquidation. Further, it 
refers to a distribution of accumulated profits, and what we are dealing with 
here is not accumulated profits but current profits. Then turning to cl. (c), 
which is the only clause which has any application, it states: 

“any distribution made to the shareholders of a company out of accumulated profits 
of the company on the liquidation of the company: 

Provided that only the accumulated profits so distributed which arose during the 
six previous years of the company preceding the date of liquidation shall be so included.” 


Therefore, when the company goes into liquidation and a distribution is made 
out of accumulated profits, which accumulated profits are restricted to six pre- 
vious years, then that distribution would be dividend. Therefore, under s. 
2(6A)(c) the Legislature has limited and restricted the distribution of only 
certain type of profits which should be included in the definition of dividend. 
It is not all profits or any profits distributed by the liquidator which constitute 
dividend. The limitation imposed by the Legislature is that the profits must 
in the first place be accumulated in contradistinction to the profits being cur- 
rent, and in the second place the accumulated profits must be of six previous 
years and not beyond that. It seems to us that on the clear language used -by 
the Legislature it is not possible to take any other view of this sub-section. 


What is urged by Mr. Joshi is that the definition of ‘‘dividend’’ in s. 2(6A) 
is an Inclusive definition and not an exhaustive definition and therefore if he 
could satisfy us that what is distributed is dividend independently of s. 2(6A4) 
he must succeed. In a sense the definition of ‘‘dividend’’ in s. 2(6A) gives 
to dividend an extended meaning. It constitutes something which is not 
dividend as artificial dividend and therefore Mr. Joshi is right that if any 

articular distribution can fall within the ordinary nfeaning of ‘‘dividend’’, 

ethe definition given in s. 2(64) will not exclude that distribution frém being 
dividend. But can it possibly be said that under the ordinary meaning of 
‘*dividend’’ what the liquidator distributed was dividend! It is well settled 
‘law that when a company goes, into liquidation, the distinction between ‘capital 
and- profits disappears and everything that.the liquidator distributes is the 
. assets of the company which is in liquidation.. Therefore, if we exabude the 
definition under g. 2(6A), ûnder the ordinary law what the liquidator would be 
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distributing would be assets of the company which is in liquidation. Al the 
profits ef the company, accumulated or current, and for whatever period, dis- 
tributed by the liquidator would be a distribution by him of the assets of fhe 
company. Tne Legislature therefore had to step in and mark out a portion of 
these assets distributed by the liquidator as artificially constituting dividend. 
Therefore, we must strictly construe s. 2(6A) as carving out of the assets dis- 
tributed by the liquidator a certain portion as constituting dividend. If that 
be the true view of the law, then independently of s. 2(64)(c) no part of*the 
assets distributed by the liquidator can ever be dividend under the ordinary 
law, and if in order to succeed the Department must come within the ambit of 
e 2(6A) (c), then it is clear that this is not a case of a distribution of accumu- 
lated profits of the company for six previous years preceding the date of 
liquidation. i 

This view of the law was indicated by us in Hartdas Achratlal v. Commr. 
I. T.t At p. 429, we stated: 

“... The, contention of the Advocate General is that once the company goes into 

liquidation, the duty of the Liquidator is to realise the assets of the company and the 
assets of the company so realised do not bear any particular impress. They are neither 
profits nor capital, and according to the Advocate General the intention of the Legisla- 
ture was that when these assets are distributed, they should be looked upon as dividends 
and liable to tax. It is impossible to accept that contentfon because the Legislature has 
clearly subjected only particular kinds of assets distributed by the Liquidator to tax. 
It is not all assets distributed by the Liquidator which are liable to tax or which can 
fall in the category of dividend as defined by section 2(6A). It is only those assets dis- 
tributed by the Liquidator which are referable to accumulated profits of the six previous 
years preceding the date of liquidation that fall in the category of dividend and are 
liable to tax.” 
And on the same page we referred to an old English decision, Commissioners 
of Inland Revenue v. Burrell,2 which case laid down that when the liquidation 
of a company begins, all distinction disappears and there are only surplus: as- 
sets and the shareholder only gets this money in that character and that: money 
no longer bears the character of profits which are liable to tax; and it was be- 
cause of this view that the Conrt held that the surplus assets on- liquidation 
distributed to a shareholder were not liable to: income-tax. We also pointed 
out that it was because of this decision that the Legislature incorporated sub- 
el. (c) in s. 2(6A) of the Income-tax Aot. : 

We find that the Madras High Court has taken the same view as we took of 
the law in T. Appavw Chettiar v. Commr. of Inc. taz? and the decision of ‘the 
Madras High Court is directly in point because they held that assuming that 
the distribution by the liquidator was out of accumulated profits of the com- 
pany, the proviso to sub-cl. (c) of s. 2(6A) excluded the profits which accrued 
to it in its year of account ending with March 31, 1947. The view, therefore, 
of the Madras High Court was that current profits could not be included in 
the expression ‘‘accumulated profits’ used in s. 2(6A)(c), and if current pro- 
fits were distributed, they did not constitute dividend. Mr.. Joshi says that 
there is no- reason or logie why profits of the current year distributed by .the 
liquidator should not constitute dividend and:-should not be liable to tax in 
the hands of the shareholder as dividend. Jt is always a mistake to try and 
look for logic or reason in the provisións of any taxing statute. It may be 
that the Legislature did not waiit to subject all the assests distributed-by the 
liquidator to tax and ‘therefore it enacted that only those assets which*repre- 
sented accumulated profits of six previous years should be artificially ‘looked 
upon a dividends ang be liable to tax as dividend. jac a 

Another question has been submitted to us by the Tribunal’ Which was raiseth 
by ‘the ‘Commissioner, and Mr. Palkhivala has a preliminary objection to take 
yi the raising of this question. His contention is that the application for a 

Veeference was made by the assesvde’and it.was on that application that a ques- 

1 (1985) 57 Bom. L.R. 425, s0. 27 LTR. 2 (1924) 9 Tax Cas. 27. 
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tion of law was submitted to us. As the Commissioner had made ng appli- 
cajion for refexence, it was not open to the Commussioner on his application to 
ask for a referenece of a question of law which according to him arose from the 
order of the Tribunal. Now, this point was considered by us in The Commis- 
stoner of Income-tax, Bombay South v. The Banthia Bank Ltd., Panvel,' and: 
we said tere: 

e... Whoever may be the party who asks for a reference, once a reference is deter- 
mined upon, all questions of law which arise out of the order of the tribunal can be 
referred to the High Court for its determination. Questions may be suggested either 
by the party which wants a reference or by the party which is content with the decision 
of the tribunal. Once the decision of the tribunal is assailed and is to come before the® 
' High Court, there is no reason why the party that loses should be given the sole right 
of suggesting questions of law that arise from the order of the tribunal. It is equally 
open to the winning party to point out to the tribunal that other questions of law arise 
from the order made by the tribunal which may well be considered by the High Court...” 
It is obvious that taere may be cases where a winning party would We seriously 
prejudiced if it was precluded from raising a question of law merely because 
it had not made an application for a reference and the reference was asked 
for at the instance of the losing party. The winning party can never apply 
for a reference. But it may happen that if the Court takes a particular view 
on the reference asked for by the losing party, certain other questions of law 
may arise which may have to be decided in the interest of the winning party. 
Therefore, it would not be proper to shut out a party before the Tribunal 
from raising & question of law which clearly arises from the order of the Tri- 
bunal merely because it so happens that it has not made an application for ‘a 
reference. In this particular case, undoubtedly, the Commissioner could have 
made an application for a reference, but there may be cases, as we have just 
pointed out, where the Commissioner could not have made an application for 
a reference because he had won before the Tribunal. We, therefore, overrule 
the preliminary objection taken by Mr. Palkhivala. Coming to the question 
raised by the Commissioner, which deals with the sum of Rs. 21,142 to which 
reference has been made, in our opinion, the Tribunal was right in the view that 
it took that that amount cannot be considered to have been distributed when the 
distribution was made by the liquidator, and’ therefore that amount cannot pos- 
sibly bear the impress of dividend in any view of the case. a 

The result is that we will answer the question raised at the instance of the 
assessee in the negative, and the quéstion raised at the instance of the Commis- 
sioner also in the negative. The Commissioner must pay the costs of the 
reference. O = 

Solicitors for the applicant: Manilal Kher Ambalal & Co. 

Solicitor for the respondent: N. K. Petigara. 


Before the Hon'ble Mr. M. C. Chagla, Chief Justice, arid Mr. Justice Tendolkar. 


THE ARUNA MILLS LTD. v. THE COMMISSIONER OF INCOME-TAX, 
BOMBAY NORTH, KUTCH AND SAURASHTRA, AHMEDABAD.® 
Indian Income-tax Act (XI of 1922),' Secs. 18A, 10(2)(xv)—Assessee receiving .qs 
interest Rs. 7,519 on advance tax under s. 18A(5)—Interest of Rs. 4,554 paid by 
assessee for default under: s. 18A(7)(a)—Whether assessee liable to tar anly on 
difference between amounts of interest received by him .and paid by him—Receipt 
of interest and payment of interest by assessee whether constitute single transaction 

—Whether payment of interest by assessee falls within amBit of s. 10(2) (xv). 

The agsessee under s. 18A(5) of the Indian Income-tax Act, 1922, received inte- 
rest in the sum of Rs. 7,519 in respect of advance payment of tax. The assessee, 
however, had committed default under s. 18A(7) of the Act, by his failure to pay 


1 (1950) Inoome-tax Reference No. 20 of * Decided, August 24,1946, Income-tax Re- 
1950, decided by Chagla C J. and Tendolkar J., ference No. 25 of 1956. 4 
on OctoBer 10, 1950 (Unrep.). , 
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tax in proportion to the instalments in which the tax was payable, and he had to 
pay®Rs. 4,554 by way of interest. The Taxing Department brought the sum of 
Rs. 7,519 to tax as the income of the assessee for the relevant assessment year 
the agssessee contended that this sum should be reduced by the sum of Rs. 4,554 as 
the assessee had only received Rs. 7,519 less Rs. 4,554, which was its real income 
and was, therefore, liable to pay tax on the difference between the two amounts:— , 
Held, that the receipt of interest by the assessee under s. 18A of the Act and 
payment of interest by the assessee under that section could not be looked upon as 
constituting a single transaction, 
that the payment of interest by the assessee did not fall within the ambit of 
e “Hs. 10(2)(xv) of the, Act, and 
that, therefore, the assessee was liable to pay tax on the amount of Rs. 7,519 and 
was not entitled to claim a set off of Rs. 4,554 against the interest of Rs. 7,519. 
Westminster Bank, Ltd. v. Riches,’ referred to. 


Tue Aruna Mills Ltd., Ahmedabad (assessee), was assessed to Income-tax 
and super*tax amounting to Rs. 10,73,696-10-0 and Rs. 5,05,037-8-0 respective- 
ly in respect of its total income for the assessment year 1949-50. On the basis 
of thig assessment the Income-tax Officer for the assessment year 1952-53, under 
y. 18A (1) of the Indian Income-tax Act, 1922, required the agsessee to pay 
quarterly to the credit of the Central Government en June 15, 1950, September 
15, 1950, December 15,'1950 and March 15,1951, an amount equal to one quarter 
of Rs. 14,57,210. The assessee did not pay the amount as required but under 
$. 18A (2) of the Act estimated its income and paid the tax so estimated which 
came to Rs. 4,91,201. The assessee on this amount received interest amounting 
to Rs. 7,519 in accordance with the provisions of s. 18A (5). The assessee was 
‘ultimately assessed on a ‘total income of Rs. 13,387,991 and the Income-tax Officer 
iui the assessmént order observed as follows :— 

‘While making the regular assessment I find that the assessee has under sub-section 
(2) ‘of section 18A underestimated the tax payable and thereby reduced the amount pay- 
able in the first two instalments. I, therefore, direct that the assessee should pay simple 
interest’ at 6 per cent. per annum as provided under section 18A(7) of the Indian Income- 
tax Act” a 
The interest came to Rs. 9,108 but this was reduced by the Commissioner to 
Rs. 4,554 under s. 33A (2). 

_ The assessee claimed that it was entitled to claim a deduction of Rs. 4,554 
under s. 10(2) (iii) or s. 10(2) (av) of the Act and that in any case this amount 
should be adjusted against the income received of Rs. 7,519 and only the balance 
should be brought to tax. The Appellate Tribunal held that the provisions of 
g: 10(2) (iii) or s. 10(2) (xv) were not applicable as the interest paid by the 
assessee was not interest paid on any capital borrowed for the purposes of the 
business within the meaning of s. 10(2) (iii) nor was it an expenditure incurred 
.wholly and exclusively for the purposes of the business of the assessee, and 
observed. in its order, as follows :— 

, .,.The assessee company in the alternative claimed that it is entitled to claim this 
allowance under s. 10(2)(xv) of the Act. According to the assessee company it esti- 
mated the income of its business in accordance with the above-mentioned provi- 
„visions and as it failed to estimate it properly and paid less advance tax, therefore, 
on the deficiency it was ‘liable to pay this interest which is an expense of the business 
carried on by it. In our opinion, the payment of the tax or advance. tax is not an 
expense of the assessee but merely arises from its statutory liability. In the first case 
-it amounts to a sharing of the profits between the assessee and the State and in the latter 
case the liability to pay “interest arises on account of the statutory default on the part 
of the assessee company which by no stretch of imagination can be said to be an expensy 
of the business carried on by the assessee company.” 

, The following questions. of law were referred to the High Court:— 

“(1). Whether on the facts and in the circumstances of the case the assessee was 
entitled to claim a deduction of Rs. 4,554, representing interest paid under s. 18A(7) of 

®@ 
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the Indian Income-tax Act either under s. 10(2)(iii) or s. 10(2)(xv) of the Indian 
Income-tax Act or otherwise? . 

™ (2) If the ahswer to the first question is in the negative, whether in any case the 
asseasee is entitled to claim a set off of this amount against the interest of Rs. 7,519 
received under s. 18A(5) of the Indian Income-tax Act?” 


e The reference was heard. 


X. A. Palkhivala, for the applicant. 
M. P. Amin, Advocate General, for the respondent. 


CHAGLA C.J. This reference raises the question with regard to the liability ə 
of the assessee company to pay tax on interest received by it in respect of 
advance payment of tax. Under s. 18A(5) the assessee company received inte- 
rest im the sum of Rs. 7,519 in respect of advance payment of tax.* Under s. 18A 
the assessee company, which is under a statutory obligation to make this advance 
payment, received interest which is calculated at the rate -meationed in 
sub-s. (9) from the date of payment till the date of assessment, and this 
amount aggregated to Rs. 7,519. There is also provision under sub-ss. (6) and 
(7) for payment of interest by the assessee if under sub-s. (6) it fails to pay 
advance tax which is less than 80 per cent. of the‘ tax which it is ultimately 
assessed to pay, and if under sub-s. (7) it fails to pay the tax in proportion to 
the instalments in which the tax is payable; and a lability arose upon the 
assessee company to pay interest at 6 per cent. it having committed default 
under sub-s. (7) of s. 18A and the amount of this liability was assessed 
at Rs. 4,554. In the assessment year 1952-53 the Taxing Department brought 
the sum of Rs. 7,519 to tax as the income of the assessee company. The assessee 
company did not contest the position taken up that this amount represented 
the income of the assessee company and was liable to tax, but the contention 
put forward was that this sum should be reduced by the sum of Rs. 4,554 which 
was the interest which the assessee company was liable to pay and which it had 
paid. What was argued was that in substance the assessee company had only 
received Rs. 7,519 less Rs. 4,554, that that was the real income of the assessee, 
and the assessee was lible to pay tax on this amount of about Rs. 3,000. 
This contention was rejected by the Tribunal and the assessee company has now 
come before us on this reference. 

Now, if we consider these two amounts separately, then the assessee company 
has to satisfy us that the sum of Rs, 4,554 was a permissible deduction under 
the Income-tax Act. Mr. Palkhivala realised the difficulty of putting forward 
his client’s ease from this aspect and therefore the first argument advanced 
by him was that we must look at the payment of interest by the assessee com- 
pany and the receipt of the interest by the assessee company as a single indi- 
visible transaction, and when we look at it from that point of view the trans- 
action resulted in the assessee company receiving a sum of about Rs. 3,000 
which alone is liable to tax. He said it is not proper to sever this transaction, 
to tax Rs. 7.519 and not to allow any credit to the assessee company for the 
‘amount of Rs. 4,554 which it has paid by way of interest. In.our opinion, 
there is no relationship whatever between the receipt of interest by the. asseagee 
company under the provisions of s. 18A and the payment of interest by the 
assessee under the provisions of that section. When we. lock at the scheme 
of s. 18A it becomes apparent that the Legislature in-enacting that section has 
made a very vital departure from the scheme of the Income-tax Act. As is 
well known. und2r the Income-tax Act an-asses8ee pays tax on the income of 
bis previous year. What s. 18A does is, to. ‘provide for payment of tax in 

*recpect of the enrrent year, and. therefore the Legislature looked upon this 
provision as a statutory advance by the tax payer of the tax which ordinarily 
he would have been liable to pax after the end of the year. Inasmuch as this 
pbligation was cast upon the assessee to make this advance payment, the Lepis- 
lature provided that he should receive interest at 2 per cent. originally and 
now ate4 per cent. The Legislature had also to provide that this advance tax 
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was paid by tax payers all over the country, and as an inducement it was pro- 
vided tMat if the assessee failed to pay this advance tax, he woyld be liable,to 
pay interest at the rate of 6 per cent. Therefore, the liability to pay interest 
arose from the failure of the assessee to make the statutory advance. lt was 
the consequence of the default committed by him to discharge his statutory 
obligation. Now, it is difficult to understand what connection there is between 
the advance tax paid by the assessee by his discharging his statutory obligajion 
and receiving interest, and the failure of the assessee to make that statutory 
advance. In the first case, he is being paid interest for making the advance 
payment. In tue second case, he is made to pay interest for failure to make 
ethe advance. There is no connection between these two positions and it is 
impossible to accept Mr. Palkhivala’s contention that the facts with which 
we are concerned in this case, viz. the advance made by the assessee on which 
he received interest, and the failure by the assessee to carry out the provisions 
of s. 18A (7), are so connected as to constitute one transaction. The result of 
each of these’ facts must have separate and independent legal consequences. 
The receipt of interest undoubtedly constitutes income. The failure to pay 
interest must be examined on its own merits or demerits and we have to decide 
whether the failure to make the advance and the necessary consequence of 
having to pay interest entitles the assessee to any relief or reduction under 
the provisions of the Income-tax Act. 

Reliance was placed by Mr. Palkhivala on the statutory assessment form 
which is prescribed and which contains a column with regard to advance pay- 
ment of tax, and this form contains the various headings under which interest 
is payable by the assessee and also the heading of interest payable by Govern- 
ment under s. 18A (5) and then at the end of it we find ‘‘Net amount of inter- 
est payable by assessee/Government.’? So the net amount is the result of 
computation of interest payable by the assessee and the interest payable by 
Government. What is urged by Mr. Palkhivala is that the very fact that this 
form mentions ‘‘net amount’’ means that for the purpose of tax you have to 
take the net amount and not the individual items of interest payable by the 
assessee and interest payable by Government. What is urged is that this net 
amount constitutes the quantum of income on which tax is attracted. Now, 
this form does not in any way suggest that the net amount arrived at consti- 
tutes income. The net amount is ascertained merely as a matter of computa- 
tion, because if there is an amount payable by the assessee, then the amount is 
added to the tax; if the amount is payable by Government then the amount is 
deductible from the tax payable under the assessment order. But the ques- 
tion as to whether this net amount is income or what portion of it is Income 
has to be decided when the interest becomes the subject-matter of assessment 
in the following year, and that is exactly what happened in this case. After 
the fact was ascertained that the net amount of Rs. 3.000 and odd was pay- 
able by Government, the question then arose in the following year, whrn the 
assessee was assessed, as to whether the whole sum of Rs. 7,519 received by 
the agsessee was liable to tax or the sum of Rs. 7,519 reduced by the sum of 
Rs. 4.554. In our opinion, there is not much substance in the contention that 
this form in any way helps us to determine the nature or the quality of the 
amount received and paid by the assessee as and by way of interest under 
s. I8A. 
` Tt is then said that from the commercial and technical point of view the 
payment of interest by Government and the payment of interest by the assessee 
stands on the same fgoting. Mr. Palkhivala savs that hoth constitute inte- 
rest in Whe technical sense and you cannot tax interest which ‘is received with; 
out giving erədit for the interest which is paid out by the assessee. Our at 
tention was drawn to the definition of ‘‘interest’’ which was given by Lord 
Wright in a judgment of the Honse of Lords reported in Westminster Bank, 
Lid. v. Riches. Lord Wright favs (p. 189): 

u the essence of interest is that it is a payment which becomes due becayse the 
j ' 1 (1947) 28 Tax Cas. 159. , o 
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creditor has not had his money at the due date. It may be regarded either as ņepresent- 
ing the profit he might have made if he had had the use of the money, or conversely 
thè loss he suffered because he had not that use. The general idea is that he is entitled 
ta compensation for the deprivation. From that point of view it would seem immaterial 
whether the money was due to him under a contract express or implied, or a statute, 
qr whether the money was due for any other reason in law.” 


Therefore, Mr. Palkhivala urges that inasmuch as the advance tax was due by 
the assessee under s. 18A and as he failed to make that payment, he became 
liable to pay interest and that liability must be looked upon as compensation 
to Government and that compensation must be characterised as technical inte- 
rest as understood in commercial circles. The difficulty that Mr. Palkhivala’ 
finds himself in is that if we were to apply the same test to the interest recei- 
ved by the assessee and paid by the Government, then this test suggested by 
Mr. Palkhivala can have no application. If there is a liability upon the 
assessee to pay tne tax and he pays interest because he does not, discharge that 
liability, then it is difficult to understand why Government should pay inte- 
rest to the assessee because all that the assessee does is to discharge his statu- 
tory obligation. It is clear, therefore, that the provision for interest in this 
Act is not for compensation for use of the money belonging to the creditor 
which a debtor has, but the payment of interest is for an entirely different 
consideration which we have already referred to and which we will again 
restate. The whole basis of s. 18A is that Government was not entitled to the 
tax which the assessee was called upon to pay. The payment which would 
have been due at a later date was being accelerated and for that purpose Gov- 
ernment was paying interest to the assessee. As against that, Government 
having imposed a statutory obligation upon the assessea to make this accele- 
rated payment had to make some provision for default in making this pay- 
ment. Mr. Palkhivala has been at pains to point out to us that the payment 
of interest is not in the nature of penalty and he has drawn our attention to 
an independent provision for penalty contained in s. 18A (9). Now, although 
it is true that failure to pay advance tax is not a penalty in the sense of the 
default carrying with it any mens rea or subjecting the defaulter to any 
Severe punishment, it is equally true that the interest which the assessee has 
to pay, if not penalty, is in the nature of penalty. The very fact that whereas 
Government pays the assessee interest at the rate of 2 or 4 per cent. and the 
assessee has to pay 6 per cent. interest goes to show that Government wanted 
to enact some provision whereby the assessees would bè induced to make the 
advance payment and be deterred from committing a default by fear of the 
consequence. Therefore; it is erroneous to suggest that when an assessee com- 
mitting a default under s. 18A has to pay Interest at the rate of 6 per cent. 
to Government, all that he does is to make compensation to Government in 
the ordinary commercial sense. What he pays is characterised as interest, but 
it is equally the consequence which he has to suffer for failing to discharge his 
statutory obligation. 
If, therefore, the payment by the assessee of interest and the payment by 
Government to the assessee of interest cannot be looked upon as constituting 
a single transaction, we must proceed to examine the payment of: interest: by 
{he assessee independently, and when we do so it is suggested in the first in- 
stance that the payment falls within the ambit of s. 10(2) (sv). It is difficult 
to understand how, when a businessman commits default in discharging his 
statutory obligation, the consequences ‘of that default could constitute an ex- 
penditure exclusively made for the purpose of his business. Realising this 
etiifficulty Mr. Palkhivala was driven to urge that this liability was® incurred 
- by reason of a mistake committed bv an employee of the assessee company. and 
if that is so he was prenared to satisfy us on authority that the case would fall 
under s. 10/2){zv). There is nothing to suggest in the statement of the case 
that the default committed by the assessee was due to any mistake or negli- 
gene on the part of its employee and we have not permitted Mr. Pgl¥hivala 
to elab@rate-this contentione It was also suggested that apart from s. 10(2) (av), 
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deduction should be permitted on the principles of commercial expediency. 
But Mr? Palknivala frankly conceded that if we were against him with regagd 
to his argument about s. 10(2) (sv), the position would be the same with 
regard to this head of his contention. 

He has drawn our attention to an observation of the Tribunal in the state- 
ment of the case that the so-called ordinary principles of commercial accoun> 
Ing are not found to be defined in any Code and the Tribunal is unable to 
understand as to what are those principles. Now, we have had occasion to 
point out in several decisions that what the Income-tax Act purports to tax 
is business profits and business profits are the true profits of a business as 
eascertained according to commercial principles. There may be an expendi- 
ture or there may be a loss which may not be an admissible loss under any 
of the provisions of s. 10(2) and yet such an expenditure or loss would have to 
be allowed in brder to determine what were the true profits of a business, and 
it is the duty of every one who has anything to do with taxing business people 
to understend® what are the principles of commercial expediency. Unless one 
understands these principles it is difficult to make a proper assessment on a 
business or on a business man. But this question does not arise here because 
as already pointed out no further aspect of the case has to be considered under 
this head different from what we have already congidered under s. 10(2) (æv). 

A rather faint argument was advanced that the income of Rs. 7,519 which 
has been brought to tax falls under s. 12 and under s. 12(2) the payment of 
interest of Rs. 4,554 should be allowed. It is difficult to understand why the 
assessee company had to commit default and pay Rs. 4,554 im order to earn 
the interest of Rs. 7,519. He could have earned the same interest with the 
same ease and perhaps with a clearer conscience if he had not committed the 
default and was liable to pay the sum of Rs. 4,554. 

Mr. Palkhivala did not press the point which he had urged before the Tri- 
bunal and which forms part of the question referred to us, that his case fell 
under s. 10(2) (ni). 

Therefore we must answer both the questions in the negative. 
to pay the costs. 


Solicitors for the applicant: Daphtary Ferrewa & Divan. 
Solicitor for the respondent: N. K. Petigara. 


The assessee 


APPELLATE CIVIL. 


Before Mr. Justice Shah and Mr. Justice Vyas. 
DEOLAL BULAKHI SAITWAL v. KADU TOTARAM MAHAJAN.? 
Bombay Tenancy and Agricultural Lands Act (Bom. LXVII of 1948), Secs. 34(2A) (1) (2) 
(3),t 24, 25—‘Land held’, meaning of expression in s. 34(2A), cls. (1), (2) & (3)— 
Whether expression means land of which possession is sought. 

The expression ‘land held’ in els. (1), (2) and (3) of s. 34, sub-s. (2A), of the Bom- 
bay Tenancy and Agricultural Lands Act, 1948, means ‘land possessed for personal 
cultivation.’ 

Section 34 of the Act lays down a test which should guide the Courts in cases In 
which a landlord asks for possession of his land from a tenant on the ground of 
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Apnvlioation No. 496 of 1958. 

+The relevant portion of the section runs 
thus :— 

B4. ndlord’s right tê determine protected 
tenancy. — (2-4) If the landlord bona fids 
requires the land for any of the purposes 
specified in sub-section (7) then his right to 
terminate the tenancy shall be subject to the 
following conditions, namely :— 

(1) The land held by the protected tenant 
on | ds in the record of rights in the 
name of the landlord on the first day of January 


(2) If the land held by the landlord is in 
area equal to the agricultural] bolding or less, 
the landlord shall be entitled to terminate the 
tenancy of the protected tenant in respect of 
the entire area of such Jand. ee 

(3) If the land held by the landlord is 
more than the agricultural holding in area, 
the right of the landlord to terminate the 
tenancy of the protected tenant shall be 
limited to an area which shall, after such 
termination, leave with the tenant half the 
area of the Jand leased. , e 
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bona fide personal cultivation, and the test is how much other land (ie. the land 

other than the land of which the possession is sought) of the landlord was in pbssession 
N of the landlord for personal cultivation at the date of the notice. When the landlord 

sets the Tenancy law in motion and applies to a Tenancy Court under s. 34 for recover- 

ing possession of his land from his tenant under any of the provisions of s. 34, this 
e cTucial test must not be lost sight of. 


The facts appear in the judgment. 


Y. V. Chandrachud, for the petitioner. 
k. A. Jahagirdar, amicus curiae, for the opponents. 


Vyas J, This is an application under art. 227 of the Constitution of India’ 


by Deolal Bulakhi Saitwal, the original landlord, and it is made against the 
order of the Revenue Tribunal, by which order the Revenue Tribunal confirm- 
ed the orders passed by the Mamlatdar and the Prant Officer. 


The applicant applied under s. 34 of the Bombay Tenancy and Agricultural 
Lands Act to the Mamlatdar of Raver to recover possession of the snit lands 
S. Nos. 236/1-2 and 822/2 of Raver on the ground that he bona fide required 
these Jands for personal cultivation. The Mamlatdar, upon the evidence before 
him, came to the conclusion that the landlord’s requirement was bona fide and 
that the income of the suit lands was the main source of the income of the land- 
lord for his maintenance. He, however, took the view that since the area of 
the lands, of which the possession was sought by the landlord, exceeded 16 acres 
of jirayat land which is the area of an agricultural holding, the landlord was 
entitled to recover possession of only half the portion of the suit lands for his 
personal cultivation, leaving the remaining half in the possession of the tenants 
for enltivation by them. This order of the Mamlatdar was confirmed in appeal 
by the Prant Officer. Upon the Jandlord going in revision before the Revenue 
Tribunal, the Tribunal also confirmed the orders passed by the Courts below. 
It ig in these circumstances that the landlord has come to this Court under 
art, 227 of the Constitution of India contending that he is entitled to recover 
possession of the entire suit lands, whose area is 16 acres 23 gunthas, from the 
tenants. 


The point which arises in this application is a short one, and the point is as 
to the construction of the expression ‘land held by the landlord’ which occurs 
in el. (3) of sub-s. (24) of s. 34 of the Tenancy Act. It would appear from the 
order passed by the Mamlatdar, which order was confirmed in appeal by the 
Prant Officer and in revision by the Revenue Tribunal, that the construction 
which all the Courts put upon the words ‘land held by the landlord’ was ‘land 
owned by the landlord’. Mr. Chandrachud for the petitioner-landlord chal- 
lenges that construction and contends that the expression ‘land held by the land- 
lord’ in cl. (3) of sub-s. (24) of s. 84 means ‘land possessed by the landlord for 
persona] cultivation’ and does not mean ‘Jand owned by the landlord’. On the 
other hand, Mr. Jahagirdar for the tenants contends that the term ‘land’ which 
is to be found in els. (1), (2) and (3) of sub-s. (24) means ‘land of which the 
possession is sought or claimed by the landlord’; and it is clear that if we ac- 
cept Mr. Jahagirdar’s contention, the present application of the landlord must 
fail, since in this case the area of the land of which the possession is sought by 
the landlord exceeds the area of an agricultural holding, that is, it exceeds 16 
acres of jirayat land. 


Mr. Jahavirdar says that the word ‘land’ in cls. (4), (2) and (3) of sub-s. 

2A) of s. 34 must have the same connotation as the werd ‘land’ in t e open- 
We words of sub-s. (24). Sub-section (24) opens with the words: ‘“‘If the 
landlord bona fide requires the Jand’’; and it is contended by Mr. Jahagirdar 
that in this phrase the word ‘land’ must mean ‘the land of which the possession 
is sought by the landlord’. Mr. Jahagirdar then says that the Legislature 
could not have intended to use the same word in different places in the same 
sub-section in different senses and contends that the term ‘land’ in els. (2) ,$2) and 
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(3) of sub-s, (24) must be construed to mean ‘the land of which the possession 
ig sougl® by the landlord.’ In our view, the construction which Mr. Jahagpr- 
dar is contending for is against the scheme of s. 34. It is clear that the Legis- 
lature enacted s. 34 with the intention of laying down a test which should guide 
the Courts in cases in which a landlord asks for possession of his land from a 
tenant on the ground of bona fide personal cultivation, and the test laid down 
is how much other land (i.e. the land other than the land of which the pos- 
session is sought) of the landlord was in possession of the Jandlord for personal 
cultivation at the date of the notice. When the landlord sets the Tenancy law 
in motion and applies to a Tenancy Court under s. 34 for recovering possession 
wf his land from his tenant under any of the provisions of s. 34, this crucial 
test must not be lost sight of. We are accordingly of the view that the word 
‘land’ in els. (2) and (3) of sub-s. (24) of s. 34 must be construed to mean not 
the land of wich the possession is sought by the landlord, but the other land 


of the landlord possessed by him for personal cultivation at the date of the 
notice. e °’ 


Besides, 1f, as Mr. Jahagirdar says, the Legislature had intended that the 
word ‘land’ in cls. (1), (2) and (3) of sub-s. (24A) of s. 34 should connote the 
land of which the possession is sought by the landlord, it is difficult to under- 
stand why in order to denote the same land the Legislature should have used 
different phraseology in the first three clauses of sub-s. (24). In cl. (1), the 
phraseology is ‘land held by the protected tenant’. In els. (2) and (3), the 
words used are ‘land held by the landlord’. If Mr. Jahagirdar’s contention 
has any force, 1.e. if the Legislature’s intention had been that the word ‘land’ 
in all the above clauses of sub-s. (24) was to mean ‘the land of which the pos- 
session is sought by the landlord’, the Legislature would have simply used the 
word ‘land’ in these clauses instead of using the words ‘land held by the pro- 
tected tenant’ in cl. (1) and the words ‘land held by the landlord’ in els. (2) 
and (3). If Mr. Jahagirdar’s construction of the word ‘land’ in els. (1), (2) 
and (3) of sub-s. (24) were to be accepted, it must follow that the words ‘held 
by the protected tenant’ in cl. (1) and the words ‘held by the landlord’ in 
els. (2) and (3) are wholly redundant. We cannot imagine that the Legislature 
which uses words after due care and deliberation used words which, upon Mr. 
Jahagirdar’s construction, would be wholly unnecessary. 


There is another reason also why we are of the opinion that Mr. Jahagirdar’s 
contention cannot be accepted. The expression to be construed in els. (2) and (3) 
of sub-s. (2A) is ‘land held by the landlord’ and not merely ‘land’. A plain 
reading of the clauses would show that the Legislature could not have used the 
expression ‘land’ in the two clauses as meaning ‘land of which possession is 
claimed by the landlord.’ If we put the construction suggested by Mr. Jaha- 
girdar upon the word ‘land’ in els. (2) and (3) of sub-s. (2A), it would be 
impossible to give a reasonable meaning—indeed any meaning at all to the ex- 
pression ‘land held’. One and the same piece of land could not bear two 
conflicting or contradictory descriptions. In the context of the two clanses, 
no land could at the same time be the land f which the possession is sought by 
the landlord and yet be the land held by the landlord. In cl. (3) of sub-s. 
(2A) the Legislature has used the expression ‘land held by the landlord’ as 
distinguished from ‘land leased’ and the two expressions do not appear to 
refer to the Jand of the same category. It would be meaningless to say that the 
land, which is in the possession of a tenant and of which the possession is sought 
by the landlord, is held by the landlord for cultivation; and yet that would b 
the inesfapable position upon the construction suggested by Mr. Jahagirdar. ° 

In our view, the word ‘held’ which qualifies ‘land’ in els. (1), (2) and (3) 
of sub-s. (2A), must, on a proper construction, mean ‘possessed for cultivation’. 
The Courts below have construed it to mean ‘owned’, but in our Judgment it js 
an erroneous construction. The Legislature could not have intended that the 
expressfon ‘Pand held’ which occurs in el. (1) and,the same expressiow which 
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is used in cls, (2) and (3) should have different meanings. They must have 
intended that if must have the same uniform meaning in cls. (J), (2) &nd (3). 
Now, let us turn to el. (1), and el. (1) reads: 

“The land held by the protected tenant on lease stands in the record of rights in the 
name of the landlord on the first day of January 1952 as the superior holder.” 


It is elementary that a land which is held by a tenant is held on lease. It is 
noteowned by a tenant. The tenant has no title to it, but he is in possession 
thereof for cultivation. This position is so absolutely beyond controversy that 
it is unnecessary to elaborate upon it. Clearly, therefore, the expression “land 
held by the protected tenant’ in cl. (1) could only mean and must mean ‘land 
in possession of the tenant for cultivation’, There is no reason to imagines 
that, while using the same expression ‘land held’ by the landlord in cls. (2) and 
(3), the Legislature could have intended to give a different meaning to it. The 
same expression, wherever it may occur in the same section, must have been 
intended to have the same meaning unless a contrary intention is clear from 
the context or otherwise. In our opinion, the Legislature used the*expression 
‘land held’ in cls. (1), (2) and (3) of sub-s. (24) with the intention that it 
must have the same uniform meaning throughout, namely, ‘land possessed for 
cultivation’. 

In this connection, it is significant to note that cls. (2) and (3) of sub-s. 
(24) do not speak of a landlord holding land, but the words used are ‘land 
held’. If els. (2) and (3) of sub-s. (24) had contained the expression ‘land- 
lord holding land’ and if an occasion had arisen to construe that expression, it 
might have been necessary to turn to the Land Revenue Code or the Transfer 
of Property Act for construction of the express‘on, since the Tenancy Act does 
not contain the definition of the expression ‘holding land’, and in that case an 
argument might have been available that the word ‘land’ should be construed 
to include the land which may be in possession of a tenant and of which the 
actual possession ig sought by the landlord. But such is not the position in this 
case and we are not called upon to decide what the word ‘land’ might have 
meant in the expression ‘landlord holding land’. The words used in cls. (1), 
(2) and (3) of sub-s. (2A) of s. 34 are ‘land held’ and we are of the view that 
in the context of the provisions of s. 34 read as a whole, the expression ‘land 
held’ must mean ‘land possessed for cultivation’. 

Upon the above construction of the expression ‘land held’, cl. (2) of sub-s. 
(2A) would mean that if the land possessed for personal cultivation by the 
landlord is in area equal to an agricultural holding or less, the landlord would be 
entitled to terminate the tenancy of the protected tenant in respect of the entire 
land of which the possession is sought by the landlord. Clause (3) of sub-s. (2A) 
would mean that if the land which is in possession of the landlord for cultivation 
is more than the area of an agricultural holding, then the landlord would be en- 
titled to terminate the tenancy of the protected tenant only in respect of half the 
area of the land of which the possession is sought by the landlord. It may be not- 
ed that in this particular case, at the date upon which the notice was sent by the 
landlord to the tenants, the landlord was not in possession of any land at all 
for personal cultivation. Clearly, therefore, upon the construction put by us 
upon the words ‘land held’ in cls, (1), (2) and (3) of sub-s. (24), it must 
follow that the landlord would be entitled to recover possession of the entire 
land of which the possession is sought by him from his tenants. 

If we turn to ss. 24 and 25 of the Act, it would appear that we are fortified 
in the construction which we have put upon the expression ‘Jand held’ in cls. 
et), (2) and (3) of sub-s. (2A) of s. 84. In both the $s. 24 and 25, the words 
e“used are ‘‘where any tenancy of any land held by any tenant is te ated... 

ete. ete.’? There is no doubt that in these sections also, the expression ‘land 
held’ must mean ‘the land possessed for cultivation.’ . 

It is for the reasons stated above that we have come to the conclusion that 
the expression ‘land held’ which occurs in cls. (1), (2) and (3) of s. 34, sub-s. 

(2A), must be given the meaning ‘land possessed for personal cultiwation’. 
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Accordingly, the application is allowed and it is directed that the landlord 
shall reeover possession of both the survey numbers as prayed by him. Singe 
the tenants have not appeared in this case, there will be no order as to costs. 
We cannot part with tuis case without expressing our gratefulness to Mr. Jaha- 
girdar who kindly consented to appear for the tenants amicus curiae and who 
rendered valuable assistance to us. ° 
Application allowed. 


INCOME-TAX REFERENCE. 
Before the Hon’ble Mr. M. C. Chagla, Chief Justice, and Mr. Justice Tendolkar. 


“KESHAVLAL PREMCHAND v, THE COMMISSIONER OF INCOME-TAX, 
BOMBAY NORTH, KUTCH AND SAURASHTRA, AHMEDABAD.” 
Indian Income-thx Act (XI of 1922), Sec. 24(1)—Whether proviso to s. 24(1) inserted 


by Act XIV of 1953 enacts a substantive provision—Basic principles adopted by 
Court in construing proviso to section. 


The first proviso to s. 24(1) of the Indian Income-tax Act, 1922 [inserted by Act XIV 
of 1953] enacts a substantive provision dealing with the mode of computing the profits 
and gains chargeable under the head “Profits and gains of business, profession or 
vocation”, and it provides that in computing these profits and gains, the loss sustained 
in a speculative transaction must not be taken into account except to the extent of 
the amount of profits and gains, if any, in any other business consisting of a specu- 
lative transaction. 

A. proviso to a section, which is in fact and in substance a proviso, can only operate 
to deal with a case which but for it would have fallen within the ambit of the section 
to which the proviso is a proviso. The section deals with a particular field and the 
proviso excepts or takes out or carves out from that field a particular portion and, 
therefore, before a proviso can have any application, the section itself must apply. 
The proviso cannot deal with any other field than the field which the section itself 
deals with. The proviso as far as possible must be given a meaning so restricted as 
to bring it within the ambit and purview of the section itself. If a proviso is capable 
of a wider connotation and is also capable of a narrower connotation, if the narrower 
connotation brings it within the purview of the section, then the Court must prefer 
the narrower connotation rather than the wider connotation. But a Legislature may 
enact a substantive provision in the garb or guise of a proviso, and if the Court is 
satisfied that the language used in the so-called proviso is incapable of making it 
applicable to the section, then the Court, if the proviso has a clear meaning, must 
look upon the proviso as a substantive provision enacted by the Legislature and give 
effect to it as such. 

Commissioner, I. T. v. Murlidhar Mathurawala,* Mohanlal Hiralal v. Commr. of 
Inc.-Tax, Commr. of Inc.-Tax v. C. P. Syndicate, Commr. of Inc.-Tax v. Hira Mall 
Narain Dass, Parasram Jethanand v. Commr. of Inc.-Tax; M. & S. M. Railway v. 
Bezwada Municipality, Rer v. Dibdin’ and Dormer vy. Newcastle-upon-Tyne Corpo- 
ration, referred to. 

Mishrimal Gulabchand of Beawar, In re’ and Raghunath Prasad v. Commr. of Inc.- 
Taz,” dissented from. 


ONE Keshavlal Premchand (assessee) contracted to purchase 100 bales of 
Egyvtian cotton on July 25, 1952, from the India Corporation Ltd. On August 
7, 1952, the assessee found that the price of cotton was declining and he, there- 
fore. released himself from the obligation to take delivery of the goods by pay- 
ing Rs. 19,723 to the India Corporation Ltd. as loss arising out of the transaction. 
The assegsee claimed th’s amount as loss suffered by him and wanted to deduch 

© 
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Reference No. 29 of 1956. 6 (1944) 47 Bom. L. R. 587, P.O. 
1 (1948) 50 Bom. L. R. 866, s. c. 16 L T. 7 p90] P.D. 57. E, 

R. 146. 8 [1940] 2 K. B. 204. 
2 (1952) 22 T. T. R. 448. 9 (1949) 18 T. T. R. 76. ? 
3 (1942) 22 I. T. R. 498. 10 (1955) 281. T. R. 45. 
4 (1968) 241. T, R. 199, r z a 
L, R.—60. ° 


è 
946 THE BOMBAY LAW REPORTER. [VÔLI LVII. 


it from the income determined under the head ‘business’ for the assessment year 
1953-54, the ‘ previous year’ being from October 31, 1951 to October 3%, 1952. 

-TA Income-tax Officer held that the loss of Rs. 19,723 was loss under speculation 
and that there was no income from speculation during the year of account, and 
therefore he carried it forward in terms of s. 24(2) of the Indian Tneome-tax 
Act, 1922, to be set off against income from speculation. The assessee’s claim to 
deduct the loss from other i income brought to charge under the head ‘business’ 
was thus negatived. An appeal to the Appellate Assistant Commissioner was 
dismissed. The Appellate Tribunal also dismissed the appeal, observing in its 
order, as follows :— 

“The next line of argument taken up by the learned Advocate is that special treatment® 
meted out to speculative transactions by means of the second proviso to s. 24(1) did not 
debar allowance of the loss under the main provisions of s. 24(1) of the Act itself. This 
point has come up before the Tribunal on a number of occasions. We held that the second 
proviso was in fact a substantive provision although styled as a proviso and also that the 
Legislature had in fact intended it as a special treatment for speculative ‘trarfsactions and 
by the mere fact that it was enacted as a proviso, they did not misfire.” 


The following questions of law were referred to the High Court :— 


“(1) Whether, on the facts and in the circumstances of the case, the transactions of 
purchase and sale of 100 bales “of Egyptian Cotton Karnak by the assessee was a specu- 
lative transaction within the meaning of section 24{1) of the Indian Income-tax Act, and 

(2) Whether the assessee is entitled to a set off of the loss amounting to Rs. 19,723 
against his other business income fallmg under section 10 of the Act?” 


The reference was heard. 


N. A. Palkhivala, with B. A. Palkhivala, for the applicant. 
M. P. Amin, Advocate General, with G. N. Joshi, for the respondent. 


Cuaaua C.J. The question that we have to consider and decide in this refer- 
ence lies in a very narrow compass, although it has given rise to a very interest- 
ing debate at the Bar. There was a loss of Rs. 19,723 in a speculative business 
carried on by the assessee in the year of account and the assessee’s contention 
was that he was entitled to take this loss Into account in arriving at the profits 
and gains of his business. The Taxing Department rejected that contention on 
the ground that by reason of the first proviso to s. 24(1) of the Income-tax Act 
the assessee was not entitled to take into consideration a speculative loss, and that 
contention has been upheld by the Tribunal. The assessee also had raised an 
issue before the Tribunal that this was not a speculative loss, but that issue 
has not been pressed before us by Mr. Palkhivala. 

Now, s. 24(1) deals with set off of a loss in computing aggregate income and 
ay is now well settled, the scheme of that section is to entitle an assessee to 
claim a set off in respect of a loss under one head aga'nst a profit under another 
head, and the proviso to that section which was incorporated in the Income- 
tax Act in 1953 is to the following effect : 

“Provided that in computing the profits and gains chargeable under the head ‘Profits 
and gains of business, profession or vocation’, any loss sustained in speculative transac- 
tions which are in the nature of a business shall not be taken into account except to the 
extent of the amount of profits and gains, if any, in any other business consisting of spe- 
culative transactions:” 


Mr. Palkhivala’s contention is that this section only refers to a case where an 
assessee is claiming the right to set off a loss which he has suffered under one 
& cad against a profit which he has earned under another head. Thgs section 
* has no application when the assessee wishes to adjust or set off a loss against a 
profit under the same head, and the whole of Mr. Palkhivala’s argument is 
this that as in this case the assessee is claiming to set off his speculative loss 
against his business profits under the same head, he is not claiming the right 
conferred upon him by s. 24(1) and, therefore, the proviso has no application. 
It is sgid that the proviso would only come into operation in those ads where 
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the assessee seeks to come within the ambit of s. 24(1), but if the assessee does 
not clafm any rights conferred upon him under s. 24(1), it is not permissiple 
to the Taxing Department to take the view that a liability can be imposed 
upon the assessee under a proviso to s. 24(1), 

Mr. Palkhivala has drawn our attention to the basic principles which have 
been well settled by now, waich a Court adopts in construing a proviso to% 
section. A proviso, which is in fact and in substance a proviso, can only epe- 
rate to deal with a case which but for it would have fallen within the ambit 
of the section to which the proviso is a proviso. The section deals with a 
particular field and the proviso excepts or takes out or carves out from that 
eficld a particular portion, and tnerefore it is perfectly true that before a pro- 
viso can have any applicat.on, the section itself must apply. It is equally true 
that the proviso cannot deal with any other field than the field which the sec- 
tion itself dedls with. The duty of the Court also must be to give to the 
proviso as far as possible a meaning so restricted ag to bring it within the 
ambit ande purview of tae section itself. If a proviso is capable of a wider 
connotation and is also capable of a narrower connotation, if the narrower con- 
notation brings it wituin the purview of the section, then the Court must prefer 
the narrower connotation rather than the wider connotation. But—and this 
is equally clear—a Legislature may enact a substantive provision in the garb 
or guise of a proviso, and if the Court is satisfied that the language used in the 
so-called proviso is incapable of making it applicable to the section, tnen the 
Court, if the proviso has a clear meaning, must look upon the proviso as a 
substantive provision enacted by the Legislature and give effect to it as such. 

In order to emphasise these principles Mr. Palkhivala referred to various 
decisions of this Court and also certain English cases. It will be sufficient if 
we just glanced at them as briefly as possible. He first referred to a judgment 
of this Court in Commissioner, I. T. v. Murlidhar Mathurawala,’ where we 
were cons dering a different proviso to s. 24(1), and in that judgment we point- 
ed out tuat the proviso can have no application unless in the first place the 
section itse:f was applicable. What was sought to be contended there was 
that s. 24(1) did not merely apply to-a set off as between two different heads, 
but it also applied to a set off in respect of the same head. We rejected that 
contention pointing out that the language of the proviso which we were con- 
stru’ng was capable of being construed so as to bring it within the field cover- 
ed by the section itself, and we also sounded a note of warning that a section 
cannot be construed in the light of the proviso to that section, because really 
the attempt of the Taxing Department was to extend the scope of s. 24(1) 
by asking us to look at the language of the proviso. This decision of ours has 
been followed by various High Courts. The Nagpur High Court has followed 
it in Mohanlal Hiralal v. Commr. of Inc.-Taz,® and in Commr. of Inc.-Tazx v., 
C. P. Syndicate; the Punjab High Court has followed it in Commr. of Inc.- 
Tax v. Hira Mall Narain Dass;* the Madras High Court has followed it in 
Parasram Jethanand v. Commr. of Inc.-Tac.5 A discordant note has been 
struck by the Allahabad High Court, where it has not followed this decision, 
in Mishrimal Gulabchand of Beawar, In re, and in Raghunath Prasad v. 
Commr. of Inc.-Tax.' The view taken by the Allahabad High Court seems to 
be that the proviso to s. 24(2) which we were construing and which could be 
construed as a proviso should not be restricted to a proviso to that section, 
hut may be Jooked upon as a proviso to another section of the Income-tax Act. 
With respect, we adhere to the view we took in Commissioner, I. T. v. 
Murlidhar Mathurawaja, and which view, we are happy to note, has been 
accente® by the three High Courts to which reference has just been made. es 

Mr. Palkhivala also referred to the well known dictum of Lord Macmillan 
in the decision of the Privy Council in M. & 8. M. Railway v. Bezwada Muni- 
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cipality,! and the learned Law Lord at p. 589, with the terseness for which he 
wag famous, states: - 
‘...The proper function of a proviso is to except and deal with a case which would 
otherwise fall within the general language of the main enactment, and its effect is con- 
fined to that case. Where, as in the present case, the language of the main enactment is 
ckear and unambiguous, a proviso can have no repercussion on the interpretation of the 
malig enactment, so as to exclude from it by implication what clearly falls within its 
express terms.” 
Reference was also made to Craies on Statate Law at p. 202 where the learned 
author cites the case of Res v. Dibdin,® and the observations of Lord Justice 
Moulton (p. 125): sa 
“The fallacy of the proposed method of interpretation is not far to seek. It sins against 
the fundamental rule of construction that a proviso must be considered With relation to 
the principal matter to which it stands as a proviso. It treats it as if it were an indepen- 
dent enacting clause instead of being dependent on the main enactment. The Courts, as 
for instance in such cases as Ex parte Partington’ In re Brocklebank: Ex parte Dunn & 
Reburn‘ and Hill v. East and West India Dock Co.’ have frequently pointed out this 
fallacy, and have refused to be led astray by arguments such as those which have been 
addressed to us, which depend solely on taking words absolutely in their strict literal 
sense, disregarding the fundamental consideration that they appear in a proviso.” 


The learned author also refers to a case of Dormer v. Newcastle-upon-Tyne 
Corporation,® where, although the section of the Act was to the effect ‘‘Pro- 
vided that nothing in the Act shall authorise the corporation of Newcastle- 
on-Tyne to commit a nuisance’’, the proviso was read in a restricted sense 
und it was held that it was only a proviso to a group of sections which pre- 
ceded the section in which the proviso appeared and was not a proviso to the 
whole enactment. 


Now, really, there is no dispute about the principles for which Mr, Palkhi- 
vala is contending and undoubtedly the Legislature having enacted a proviso 
to s. 24(1) prima facie we must look upon it as a proviso and not as a substan- 
tive enactment. Therefore, our first effort must be to see whether this enact- 
ment can be fitted in appropriately with the language of the section itself so 
as to constitute a proviso. It is only when we fail in this attempt that we 
must then consider whether what the Legislature was aiming at was not to 
enact a proviso to s. 24(1), but a substantive enactment, although the Legis- 
lature gave to that substantive enactment the nomenclature of a proviso. 

When we turn to the proviso, it is clear that the key words which have to 
be construed are, ‘‘in computing the profits and gains chargeable under the 
head ‘Profits and gains of business, profession or vocation’’’, and when we 
look at the scheme of the Act it is clear that these words can bear only one 
interpretation. ‘‘Total income’’ is defined in s. 2(15) as’ an amount of in- 
come, profits and gains referred to in sub-s. (1) of s. 4 computed in the manner 
laid down in this Act. Section 3, which is the charging section, charges 
to tax total income of the previous year, and s. 4 deals with the appli- 
cation of the Act and applies it to the different sources from which total in- 
come is dérived. Section 6 deals with the heads of income chargeable to 
income-tax, and the heads at present are five among which is, ‘‘Profits and 
gains of business, profession or vocation’. When we come to the head of 
business, profession or vocation, which is s. 10, sub-s. (1) makes the tax pay- 
able by an assessee under this head in respect of profits and gains of any busi- 
ness, profession or vocation carried on by him, and sub-s. (2) provides that 
uch profits or gains shall be computed after making tħe following alJlowances, 

eand then follow the various allowances. Section 16(1) deals with exemptions 
and exclusions which have to be provided in computing the total income, and 
«q, 16(3) deals with notional income which is to be added in computing the 
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total income. Chapter ILI in which these sections appear is headed ‘‘Taxable 
Income”’, and then comes Chapter IV which deals with deducttons and assess- 
ment, and then we come to s. 24 which deals with set off of loss in computing 
aggregate income. It is, therefore, clear that the question of set off only arises 
after the profits and gains of a business, profession or vocation have been 
computed in the manner laid down in Chapter III. The process of computh- 
tion as understood by the Income-tax Act is antecedent to the question of*the 
right of the assessee to claim any set off under s. 24. The question of set off 
only. arises when there is a loss under one head, the loss having been arrived 
at in the manner of computation laid down in Chapter III, and there is a 
“profit under another head, tue profit having been arrived at in the manner 
laid down in Chapter IIT. 

Therefore, it is impossible to accept Mr. Palkhivala’s contention that when 
the Legislature referred in the proviso to the computation of profits and gains 
chargeable under tae head ‘Profits and gains of business, profession or voca- 
tion’, the Legislature was referring to the loss to be ascertained for the pur- 
pose of a set off under s, 24(1). It was entirely unnecessary to compute the 
profits and gains of a business, profession or vocation for the purpose of 
s. 24(1) because that had already been done under s. 10(2). If it was intend- 
ed to convey by the proviso that the resultant logs in the business had to be 
ascertained, then the language used by the Legislature would have been very 
different from tne language actually used. Mr. Palkhivala wants to para- 
phrase the proviso to mean that in the loss suffered in a business if there is 
any loss due to a speculative transaction, then that loss cannot be set off against 
another head. Now, to do this is not to paraphrase the proviso but to re-write 
it and`to substitute an entirely different provision for what the Legislature 
has done. It is clear, therefore, on the language of the proviso itself and on 
the scheme of the Act, that the Legislature in enacting the so-called proviso 
was enacting a substantive provision dealing with the mode of com- 
puting the profits and gains chargeable under the head ‘‘Profits and 
gains of business, profession or vocation’’, and what the Legislature provi- 
ded was that when you compute these profits and gains, the loss sustained 
in a speculative transaction must not be taken into account except to the ex- 
tent of the amount of profits and gains, if any, in any other business consisting 
of a speculative transaction. It ig-not as if the proviso has no connection 
whatever with s. 24(1). In one sense it has because what is available for 
being set off is the resultant profit or loss under s. 24(1) and the proviso sets 
out the mode of arriving at the resultant profit or loss in the computation of 
profits and gains of a business, profession or vocation. 

Mr. Palkhivala says that the proviso to s. 24(1) can and should only be 
looked at as an abridgement of the right of set off given to the assessee under 
s. 24(1) and that abridgement can only deal with the question of setting off 
a loss under one head against a profit under another head. It is true that the 
proviso, as we have construed it, does not deal with the abridgement of the 
right of the assessee to set off a loss under one head against profit under 
another head, but it does in one important sense abridge the right of the 
assessee to set off under s. 24(2) and that abridgement consists, if one might 
so put it, in the quantum of profit or loss which can be set off and the pro- 
viso really deals with the quantum of profit or loss on which the assessee can 
rely for the purpose of claiming a set off under s. 24(1) against another head. 
Therefore, although in the larger sense the proviso is a substantive enactment, 
it cannot be said that she Legislature in placing it after s. 24(1) in the shape 
and forth of a proviso has done something for which there is absolutely 1¥e 
justification. 

One may also consider, and one is entitled to consider, the mischief that was 
aimed at by the Legislature in enacting this proviso. One might take judi- 
cial notice of the fact that in recent times business men have been known to 
buy spepulative losses in order to reduce their profits and clearly the Legisla- 
ture was aiming at that mischief and that mischief could only besrem@&ved by 
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preventing the assessee from reducing his profits by these speculative losses, 
and that is exactly what the Legislature has done in enacting the proviso. 
Mr. Palkhivala drew our attention to the anomaly of the Taxing Department 
taxing the gains of a speculative business and not giving any reduction for 
speculative losses. Apart from the fact that tue taxing statute is full of ano- 
males, we do not think that in this particular case the anomaly is very 
serfous. If, as we have already pointed out, the object of the Legislature was 
to prevent this buying of speculative losses in order artific.ally to reduce 
profits, then whatever anomaly it might have created, the only way the’ mis- 
chief could have been defeated was by enacting the proviso in the manner in 
which the Legislature has done. ` 7 

In our opinion, therefore, the Tribunal was right when it held that the 
assessee was not entitled to deduct the sum of Rs. 19,728, being the losses from 
speculation, from its business profits. Tue answers therefore to the questions 
submitted to us will be: Question (1) was not pressed for tae purpose of this 
reference. Question (2) in the negative. The assessee to pay the costs of 
the reference. l 


Solicitors for the applicant: Rustamji & Ginwala. 
Solicitors for the respondent: N. K. Petigara, 


Before the Hon’ble Mr. M. C. Chagla, Chief Justice, and Mr. Justice Tendolkar. 


THE COMMISSIONER OF INCOME-TAX, BOMBAY CITY I, BOMBAY v. 

NARSEE NAGSEE & CO.* i . 

Business Profits Tax Act (XXI of 1947), Secs. 11, 14—Indian Income-tax Act (XI of 1922), 

Sec. 22(1)—Eaxcess Profits Tax Act (XV of 1940), Secs. 13, 15—Notice issued to 

assessee under s. 11 of Business Profits Tax Act four years after close of accounting 

period of assessee—Validity of such notice—Assessment made after issue of notice 
whether validly made. p 


The assessee’s assessment for the year of account November 13, 1947, to October 31, 
1948, was completed by the Income-tax Officer on February 17, 1953. On January 12, 
1953, the Income-tax Officer issued a notice under s. 11(1) of the Business Profits Tax 
Act, 1947, against the assessee in respect of the chargeable accounting period Novem- 
ber 13, 1947, to October 31, 1948. The assessee filed a return under protest but the 
Income-tax Officer overruled the protest and completed the assessment. On the 
question whether the Income-tax Officer had jurisdiction to assess the assessee under 
the Business Profits Tax Act by issue of a notice on January 12, 1953, under s. 11 (1) 
of the Act in respect of the relevant accounting period and whether the assessment 
could be considered to have been validly made:— 

Held, that as the notice in this case was issued four years after the close of the 
accounting period, the notice was beyond the time mentioned in s. 14 of the Business 
Profits Tax Act, and hence the notice was not a valid notice under s. 11 of the Act 
and the assessment was, therefore, not validly made. 

Quere: What is the proper period of time within which the notice must be issued 
under s. 11 of the Business Profits Tax Act, 1947? 


THE income-tax assessment of Narsee Nagsee & Co., Bombay, (assessee), 
for the year 1949-50, the year of account being November 13, 1947, to 
October 31, 1948, was completed by the Income-tax Officer on February 17, 
19538. The Income-tax Officer issued on January 12, 1953, a notice in respect 

¿Pf the chargeable accounting period November 13, 1947, to October e31, 1948, 
to the assessee under s. 11(1) of the Business Profits Tax Act, 1947. This 
notice was served on January 21, 1953. <A return under the Business Profits 
Tax Act was filed by the assessee under protest contending that the assessment 
‘to be made in pursuance of the notice would be invalid in view of s. 14 of the 
Business Profits Tax Act. This contention was rejected by the Income-tax 
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Officer who completed the assessment under s. 12(1) of the Act on November 
30, 1983, On appeal the Appellate Assistant Commissionere held that phe 
Business Profits 'l'ax assessmenc levied by the Income-tax Officer was invalid 
under s. 14(1) of the Act. The Appellate Tribunal on appeal dismissed the 
appeal, observing, in its order, as fo.lows:— 

“As far as we can make out the scheme ot the Act is that the notice under s. 11 În 
respect of a chargeable accounting period should be issued before the commencemerf of 
the next chargeable accounting period. If no such notice is issued, profits would be con- 
sidered to have escaped assessment and action has to be taken under s. 14 of the Act. 
If, however, a notice is issued betore the commencement of the next chargeable account- 

*ing period, it cannot be said that profits have escaped assessment even though business 
profits tax assessment may not have been made. In such a case a fresh notice under 
s. 14 of the Act is not necessary after the commencement of the next chargeable account- 
ing period. 

Section 11(1 ) and s. 14 of the Business Profits Tax Act have to be read together. In 
the present“case, inasmuch as no notice was issued before the commencement of the next 
chargeable accounting period, it must be held that business profits liable under the Busi- 
ness Profits Tax Act had escaped assessment. A notice under s. 14 was, therefore, neces- 
gary, but inasmuch as the notice that was issued was after the period of four years com- 
mencing from October 31, 1948, we must hold that the notice that was issued was not 
validly issued. In this connection, Mr. Pandit brought to our notice that in the Excess 
Profits Tax Act the words ‘within five years of the end of the chargeable accounting 
period in question’ occurring in s. 15 of the Excess Profits Tax Act were deleted by an 
amendment of the Excess Profits Tax Act made by Act XXII of 1947. The words ‘within 
four years of the end of the chargeable accounting period in question’ were, however, 
not deleted from s. 14 of the Business Profits Tax Act. The scheme of the Business 
Profits Tax Act is similar to the scheme of the Excess Profits Tax Act. There is, there- 
fore, something to be said for the non-deletion of the words occurring in s. 14 of the 
Business Profits Tax Act. 

There is always a distinction between profits which have escaped assessment and 
profits which have been under-assessed. Profits which have escaped assessment would 
mean profits which have not been assessed at all or which are not under assessment, 
whereas profits which have been under-assessed would mean that profits were assessed 
but under~assessed for some reason or other. If, therefore, a notice under s. 11 is not 
issued in time, it appears to us that action has to be taken under s. 14 of the Business 
Profits Tax Act.” ` 

The following questions of law were referred to the High Court :— 


“(1) Whether the Income-tax Officer had jurisdiction to assess the assessee firm 
under the Business Profits Tax Act by issue of a notice under Section 11(1) of the Busi- 
ness Profits Tax Act on 12-1-1953 in respect of the chargeable accounting period 
13-11-1947 to 31-10-1948 without having recourse to Section 14 of the Business Profits 
Tax Act? 

(2) If the answer to Question No. 1 is in the negative, whether the B.P.T. assessment 
could be considered to have been validly made?” 


The reference was heard. 


G. N. Joshi, with M. P. Amin, Advocate General, for the applicant. 
N. A. Palkhivala, with J. P. Pandit and Miss N. F. Damania, for the respon- 
dent. 


CHagua C.J. The assessee company’s assessment to income-tax for the assess- 
ment year 1949-50 which corresponded to the previous year S.Y. 2004 (Novem- 
ber 13,°1947, to October 31, 1948) was completed by the Income-tax Offic® 
on February 17, 1958. On January 12, 1953, the Income-tax Officer 
issued a notice under s. 11(1) of the Business Profits Tax Act, 1947, 
against the assessee company in respect of the chargeable accounting 
period November 13, 1947, to October 31, 1948. The assessee company 
filed agreturn under protest. The protest was overruled by the Income-tax 
-Officer and he completed the assessment. On appeal by the assessee c®mpany, 


> 
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the Appellate Assistant Commissioner held that the assessment was ingalid in 
view of s. 14(4) of the Business Profits Tax Act. The Income-tax Officer 
appealed to the Appellate Tribunal and the Appellate Tribunal took the same 
view as the Appellate Assistant Commissioner. The Commissioner of Income- 
tax has now come on this reference, 

° Section 11(1) which deals with the issue of notice for assessment under the 
Business Profits Tax Act, 1947, provides : 

“The Income-tax Officer may, for the purposes of this Act, require any person whom 
he believes to be engaged in any business to which this Act applies, or to have been so 
engaged during any chargeable accounting period, or to be otherwise liable to pay busi- 
ness profits tax, to furnish within such period, not being less than forty-five days from? 
the date of the service of the notice, as may be specified in the notice, a return in the 
prescribed form and verified in the prescribed manner setting forth (along with such other 
particulars as may be provided for in the notice) with respect to any chargeable account- 
ing period specified in the notice, the profits, taxable profits of the businesg or the amount 
of deficiency, if any, available for relief under section 6:” ° 
The whole of Mr, Joshi’s argument on behalf of the Commissioner is that the 
Legislature has not provided any limitation of time with regard to the issue 
of this notice. It is pointed out that the notice may be issued with regard to 
any chargeable accounting period and the notice may be issued at any time, 
and what is urged is tuat if s. 11 does not limit the jurisdiction of the Income- 
tax Officer to issue such a notice for any specific period of time, the Court 
cannot import into the section a provision which the Legislature did not think 
fit to incorporate. It is perfectly true that if we were to read s. 11 by itself, 
it would be difficult to resist the point of view put forward by Mr. Joshi. 
The notice is issued on January 12, 1953, it is for the chargeable accounting 
period November 13, 1947, to October 31, 1948, and there is no reason why on 
a construction of s. 11 by itself we should take the view that the notice which 
has been issued more than four years after the end of the chargeable account- 
ing period is not a proper or valid notice. It is also pointed out by Mr, Joshi, 
and that is a proposition to which Mr. Palkhivala also subscribes, that the lia- 
bility to pay tax arises not by reason of any notice issued under s. 11 but by 
reason of s. 4 which is the charging section. Therefore, at the close of the 
chargeable accounting period if the assessee company had made any business 
protits which were liable to tax, then the liability to pay that tax arose by 
reason of the provisions of s. 4, and what Mr. Joshi urges is that if there 
‘was a liability, that liability could be enforced at any time under s. 11. It is 
also pointed out that it is not helpful to consider the provisions of the Income- 
tax Act because the provisions of that Act and the Business Profits Tax Act 
are not in part materia. It is said that under s. 22(2) of the Income-tax Act 
by reason of the language used by the Legislature a notice has to be issued 
before the close of assessment year, and if a notice is not issued, then the 
assessment would be bad if the Income-tax Officer wishes to assess the assessee 
to tax under that section. If the notice is not issued within time, then resort 
would have to be made to the provisions of s. 34 of the Income-tax Act. But 
it is pointed out that under s. 11 there is no obligation to make a return as 
there is under s. 22 of the Income-tax Act by reason of the publie notice under 
sub-s. (1), and therefore there being no obligation to make return, the obli- 
gation to make a return only arises when a notice is served by the Income-tax 
Officer under s. 11, and therefore it is said that the scheme of s. 22 of the 
Income-tax Act and the scheme of s. 11 of the Business Profits Tax Act are 
ent'rely different and s. 11 must be construed in the ligkt of the language used 
of, the Legislature in that section and not in the light of the ptovisions 
of s. 22 of the Income-tax Act and the authorities which are based upon the 
language used in that section. 

In our opinion, every Act must be construed as a whole and the duty of the 
Court, must be as far as possible to reconcile the various provisions of a statute. 
Th‘s obligation, in our opinion, is all the greater in the case of a taxjng sta- 
tute. Therefore, we must took at the various provisions of the Business Pro- 
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fits Tax Act in order to decide what is the true effect to be given to the lan- 
guage used in s. 11, and in this connection the most relevant section which 
must come up for our consideration is s. 14. That section deals with profits 
escaping assessment or profits which have been under-assessed or cases where 
the assessee has obtained excessive relief, and the Income-tax Officer has been 
given the jurisdiction to issue a notice in respect of these profits provided tle 
notice 1s issued within four years of the end of the chargeable accounting 
period. Therefore, it is clear from s. 14 that the Legislature did not intend 
to put an assessee to the peril of an indefinite apprehension with regard to the 
payment of tax in respect of profits made under tue Business Profits Tax <Act. 
“The intention of the Legislature was clear that after four years of the end 
of the chargeable accounting period the assessee should not be proceeded 
against even if profits had escaped assessment or his profits had been under- 
assessed or he had obtained a relief to which he was not entitled. Inasmuch 
as 8. 11 does not indicate any period of time with regard to the issuing of a 
notice, wotld it or would it not be right for us to import into s. 11 the consi- 
deration which led the Legislature to fix a limitation of time for the purpose 
of issuing a notice under s. 14% If we were not to do that, we would arrive 
at this rather extraordinary conclusion that the Legislature while saving the 
subject from harassment of proceedings with regard to escaped assessment or 
under-assessment, permitted that harassment with regard to the very initia- 
tion of proceedings after the lapse of four years. It is contended that the 
period of four years mentioned in s. 14 supplies an important indication of 
what the period of limitation should be with regard to the issue of a notice 
under s. 11. If income which has escaped assessment can only be taxed with- 
in four years by reason of s. 14, then it must inferentially follow that income 
must escape assessment at some point of time anterior to the period of four 
years mentioned in s. 14. 

Now, it is well settled that income escapes assessment when the process of 
assessment has not been initiated with regard to the taxing of that income. 
The lability having arisen by reason of the charging section, the next stage 
under the taxing statute is to assess that income to tax or to quantify the tax 
which that income is liable to bear, and if for any reason the income has not 
been assessed to tax, then that income has escaped assessment. In one sense it 
may be said that as soon as the liability arises and there is no assessment, the 
income has escaped assessment because no proceedings have been taken for 
the purpose of assessing that income to tax, and the Legislature under s, 14 
has provided that when income has escaped assessment, that income should not 
be brought to tax four years after the end of the chargeable accounting period. 
According to Mr. Joshi, if the liability arises, then proceedings can be initia- 
ted under s. 11 at any time and it is not necessary to characterise the income 
which has not been brought to tax as income which has escaped assessment. 
Mr. Joshi says that whether the notice under s. 11 is issued after four years 
or 20 years or 50 years, it is still initiation of proceedings and assessment of 
the income to tax. In our opinion, looking to the provisions of s. 14 there 
must be some point of time with regard to the income of an assessee when it 
could be said of that income that it has escaped assessment, and whatever the 
inner l'mit of time may be, there can be doubt that the outer limit of time 
as suggested by the Legislature in s. 14 must be four years. Therefore, when 
four years elapsed after the close of the chargeable accounting period, it could 
certainly be said of the income of the assessee that it had escaped assessment. 
It is possible logicallyeto take the view, as has been attempted to be taken b 
the Tribunal, that as the period of limitation under s. 14 commenced rdf» 
the end of the chargeable accounting period, the notice under s. 11 should be 
issued before that period, and the argument is this that just as limitation in 
the ordinary sense does not commence before the cause of action has accrued, 
similarly under s. 14 limitation with regard to escaped assessment or under- 
assessment cannot commence unless it could be said that the income has 
escaped assessment or there has been an under-assessment. There re difi- 
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culties in taking this logical view, because in the first place s. 11 itself pro- 
vides that the notice must be with regard to the return to be made *for the 
chargeable accounting period, and looking to the clear language of s. 11, the 
view taken by the Tribunal cannot be justified, because if the return has to 
be made of the chargeable accounting period, obviously the notice cannot be 
served before the end of the chargeable accounting period. If this logical view 
were to be pressed, it might also be said that not only the notice must be 
issued at least within four years mentioned in s. 14, but the assessment order 
itself must be completed within four years, because it may well be gaid that 
as 8. 14 does not merely refer to escaped assessment but also to under-assess- 
ment or the assessee obtaining relief to which he is not entitled, that questions 
cannot possibly arise unless the order of assessment has been made within the 
four years contemplated by s. 14. But on this reference we do not propose 
to enter into this more interesting field and decide tue larger question as to 
what is the proper period of time with which the notice must be issued 
under s. 11. We wish to confine our decision to the facts is toi? case, and 
on the facts of this case the most significant and salient fact is that the notice 
has been issued four years after the close of the chargeable accounting period, 
and as that notice is beyond the time mentioned in s. 14, in our opinion the 
notice is not a valid notice,under s. 11. 

We may also point out that although the Legislature has not imposed any 
limitation of time with regard to the issue of a notice under s. 11 and al- 
though as a canon of construction it may be said that if the Legislature has 
not imposed any limitation it is not for the Court to restrict the power con- 
ferred by the Legislature upon the Income-tax Officer, it is well settled that 
if statutory powers are conferred upon an authority, the Court must hold that 
those stautory powers must be exercised reasonably, and, in our opinion, if 
statutory power is conferred upon the Income-tax Officer to issue a notice for 
the purpose of assessment under s. 11, that power must be exercised reason- 
ably, and looking to the provisions of s. 14 it could not be gaid that when the 
Income-tax Officer issued this notice four years after the close of the chargeable 
accounting period he was exercising his statutory authority in a reasonable 
manner. 

Mr. Joshi suggested that as the income-tax assessment was not completed 
till February 17, 1953, the Income-tax Officer could not know what the busi- 
ness profits were and, therefore, he could not issue the notice till the time 
when the income-tax assessment was completed. As a matter of fact the notice 
here is issued about a month before the completion of the income-tax assess- 
ment. But what Mr. Josni overlooks is that under s. 11 it is not necessary 
that the Income-tax Officer should have reason to believe that a business hag 
made profits. It is sufficient if he believes that an assessee ig engaged in any 
business, Therefore, on the return being made bythe assessee the Income-tax 
Officer came to know, as he must come to know, that the assessee was carrying 
on a business and there was nothing to prevent the Income-tax Officer from 
issuing a notice under s. 11. We find it difficult to accept the view that by 
reason of the inaction of the Income-tax Officer and by reason of the want -of 
diligence on the part of the Income-tax Officer to issue a notice under s. 11 
within reasonable time, the assessee should be penalised, and although he 
would be entitled to the protection under s. 14, that protection should be 
taken away from him by holding that although proceedings for escaped assess- 
ment cannot be taken under s. 14, proceedings for the first time can be ini- 
tiated under s. 11. ° 

e? Another aspect of the case might also be looked at. There ig fhalogous 
legislation in the Excess Profits Tax Act and s. 13 corresponds to s. 11 and 
s. 15 corresponds to s. 14. Now, originally in the Excess Profits Tax Act there 
was a period of five years set out in s. 15 corresponding to the period of four 
years in s. 14 of the Business Profits Tax Act. By Act XXII of 1947, s. 15 of 
the Excess Profits Tax Act was amended by Parliament and the period of five 
years was deleted from s..15, with the result that a notice with regard to 
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escaped, assessment could be issued under s. 15 without any limitation of time. 
The Business Profits Tax Act was passed in the same year and,as a mattey of 
fact it was Act XXI of 1947. It was a statute which preceded the amendment 
uf tue Excess Profits Tax Act. Therefore, while the Legislature in the Busi- 
ness Profits Tax Act kept a limit of time under s. 14, that very Legislature in 
an analogous legislation removed the limitation of time which originally w&s 
found in s. 15 of the Excess Profits Tax Act. In our opinion, this clearly imdi- 
‘cates that’as far as the Busness Profits Tax Act was concerned the Legislature 
was anxious that business profits should not be brought to tax at any point of 
time without any limitation and that some protection should be given to the 
“agsessee, and the protection suould be that after the lapse of a eertain period 
of time the profits should not be liable to tax if the taxing authorities were 
not diligent enough to take the necessary proceedings. 

Whichever way one looks at it, the position is not free from difficulty. But 
as this is a taxing statute, if we can reconcile s. 11 and s. 14 and reconcile it 
in a manntr which is beneficial to the subject, then it is our duty to do so. We 
do not and cannot accept the argument of Mr. Joshi that we must construe 
x. 11 independently of any other section of the Act. After all s. 11 is only one 
section of the Business Profits Tax Act. We cannot ignore or shut our eyes 
to the other sections, and if the other sections help us to construe s. ll in a 
reasonable manner, it is our duty to do so. It is in this light that we have 
come to the conclusion that the Tribunal was right in coming to the conclusion 
that it did. 

We will, therefore, answer question (1) in the negative, after deleting the 
words ‘‘without having recourse to section 14 of the Business Profits Tax Act’’ 
from it. We will also answer question (2) in the negative. The Commissioner 
to pay the costs of the reference. 


Solicitor for the applicant: N. K. Petigara. 
Solicitor for the respondent: J. P. Pandit. 


APPELLATE CIVIL. 


Before the Hon’ble Mr. M. C. Chagla, Chief Justice, and Mr. Justice Tendolkar. 
DIALDAS PARMANAND KRIPALANI v. P. S. TAL WALKAR.*® 


Sales-Tax Laws Validation Act (VII of 1956)—Constitution of India, Art. 286; Seventh 
Schedule, List I Entry 42, List II Entry 54—Bombay Sales Tax Act (Bom. III of 1953), 
Secs. 8, 9, 10, 46—Whether Act VII of 1956 valid—Whether Act imposes tax on sales 
or purchases—Power to provide otherwise under art. 282(2) whether can be exercised 
retrospectively—Article 286(2) whether deals with any condition precedent before 
State Legislature can legislate—Meaning of expression “levied” in s3. 2 of Act. 


The Sales-Tax Laws Validation Act, 1956, is valid. 

The word “levied” in s. 2 of the Sales-Tax Validation Act, 1956, means any step 
taken or any proceeding initiated for the ultimate purpose of determining the liability 
of an assessee to pay tax. 

United States v. Heinszen; Rafferty v. Smith, Bell & Co. Punjab Province v. 
Daulat Singh; Saghir Ahmad v. The State of U.P.’ Wilkerson v. Rahrer,’ Bhikaji 
Narain Dhakras v. The State of Madhya Pradesh? and Sir Byramjee Jeejeebhoy v. 
Province of Bombay," referred to. 

The Bengal Immunity Company Limited v. The State of Bikar” explained. 


One Dialdas (petitioner) who carried on business of dealing in curios, novels 
goods, piece goods etc. at Bombay was a registered dealer under the Bombay 


*Decided, Angust 10, 1956. Special Civil 4 [19551 1 S. C. R. 707. 


Application No. 988 of 1956. 5 (1891) 140 U.S. 545, 85 Law edn. 572. 
1 (1907) 206 U.S. 870, 51 Law edn. 1098. 6 [1955] 2 S. C. R. 589. 
2 (1821) 257 U.S. 226, 66 Law edn. 208. 7 [1989] 42 Bom. L. R. 10, T.B. 
' -B (1946) 48 Bom. L. R. 448, P.O. 8 [195512.S. C. R. 6083, à © 
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Sales Tax Act, 1953. For the period commencing from April 1, 4954, to 
March 31, 1955, the petitioner elected as from February 23, 1955, to pay tax 
ou his sales instead of his purchases in exercise of the option conferred under 
s. 10A of the Act. In the course of assessment for this period, P. S. Talwal- 
kar, Sales Tax Officer (respondent No. 1), called upon the petitioner to show 
cause why the purchases amounting. to Rs. 2,55,534-5-6 made by the petitio- 
ness from persons outside the State of Bombay prior to February 23, 1955, 
should not be subjected to purchase tax under s. 10 of the Act. The petitio- 
ner contended that these purchases were not liable to tax under the Act as 
they were made in the course of inter-State trade or commerce. Respondent 
No. 1 rejected the petitioner’s contention and imposed purchase tax on thf 
amount of Rs. 2,55,534-5-6. The petitioner applied to the High Court under 
arts. 226 and 227 of the Constitution of India for an appropriate writ or 
direction or order to quash the order of assessment passed y respondent 
No. 1. 


The petition was heard. 


N. A. Palkhivala and F. N. Kaka, with H. K. Shah, S. P. Mehta, P. B. 
Chhugani and R. V. Patel, for the petitioner. 

M. P. Amin, Advocate General, G. N. Joshi and H. M. Seervai, with Little 
& Co., for respondents Nos. 1 and 2. 

M. C. Setalvad, Attorney General, and G. N. Joshi with N. B. Vak, for 
respondent No. 3. 


Cuaata C.J. This petition challenges the validity of Act VII of 1956 
being an Act passed by Parliament. The petitioner carries on business of 
dealing in curios, novelty goods, piece goods ete. at Bombay and he is a regis- 
tered dealer under the Bombay Sales Tax Act, 1953. For the period commen- 
cing from April 1, 1954, to March 31, 1955, the petitioner elected as and from 
February 23, 1955, to pay tax on his sales instead of tax on his purchases. In 
the course of assessment for this period he was taxed on his purchases from 
persons outside the State of Bombay from April 1, 1954, to February 23, 
1955, on the sum df Rs. 2,55,534-5-6. The petitioner’s contention was that 
these purchases were not liable to tax under the Sales Tax Act, as they were 
made in the course of inter-State trade or commerce. 

In order to understand the contentions of the parties, it is necessary in the 
first place to look at the provisions of the Constitution and to consider what 
ave the powers of the State Legislature and of Parliament with regard to 
imposing tax on sales and purchases. Turning first to the legislative compe- 
tence of Parliament, we find entry 42 in List I of the Seventh Schedule which 
deals with Inter-State trade and commerce. Turning to List IL which deals 
with the legislative competence of the State Legislatures, under entry 54 
power is conferred upon the State Legislature to legislate with regard to taxes 
on the sale or purchase of goods other than newspapers. Article 286 imposes 
a restriction on the legislative competence of the State Legislature and the 
restriction falls under four different heads. The State Legislature is pre- 
vented from imposing tax on the sale or purchase of goods where such sale or 
purchase takes place outside the State, or in the course of the import of the 
goods into, or export of the goods out of, the territory of India, and from 
impos'ng a tax on the sale or purchase of any goods where such sale or pur- 
chase takes place in the course of inter-State trade or commerce, and from 
imposing a tax on the sale or purchase of any such gpods as have been de- 
dred by Parliament by law to be essential for the life of the community. 
It will be noticed that the restriction with regard to taxing sale or purchase 
which is outside the State and a sale in course of import of goods into, or 
export of the goods out of, the territory of India, is absolute. With regard 
to a sale which takes place in the course of inter-State trade or commerce, the 
restri¢tion is not absolute because cl. (2) of art. 286 enables Parliament by 
law to eprovide otherwise. Therefore, if Parliament removes the iction, 
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or, in the language of the Supreme Court, removes the ban, then the legisla- 
tive competence of the Legislature may extend even to tax sales which take 
place in the course of inter-State trade or commerce. With regard to essen- 
tial goods also the restriction is not absolute because the Legislature may tax 
goods which are essential for the life of the community, and if the bill has 
been reserved for the consideration of the President and has received his 
assent, then the tax can be validly imposed. Reference may be made to he 
Explanation to art. 286 which explanation, as the explanation itself says, is 
intended for the purpose of sub-cl. (a) and that explanation introduces a 
legal fiction and by that legal fiction a sale is deemed to have taken place in 
ébe State in which the goods have actually been delivered as a direct result 
of such sale or purchase for the purpose of consumption in that State. There- 
fore, if we find a State in which goods have been delivered for consumption, 
then by reasoh of this explanation and by reason of the legal fiction intro- 
duced into this explanation, that State, which might be called, as has been 
called by mhe Supreme Court, the delivery State, becomes the State in which 
the sale is deemed to have taken place. 

Now, the construction of this explanation led to considerable difficulties and 
a case went up to the Supreme Court from this High Court where the Supreme 
Court had to consider the effect of this explanation, and the decision of the 
Supreme Court is to be found in The State of Bombay v. The United Motors 
(India) Ltd.1 What the Supreme Court in effect did was to apply the expla- 
nation not merely for the interpretation of art. 286(1)(a) but also for the pur- 
pose of interpretation of cl. (2) of art. 286, and the view taken was that if a 
sale was within the State, by reason of the explanation that sale was not affected 
by the restriction contained in cl. (2) of art. 286. To use the language of the 
learned Chief Justice (at p. 1085): 

“ ..We are of opinion that the operation of clause (2) stands excluded as a result 
of the legal fiction enacted in the explanation, and the State in which the goods are 
actually delivered for consumption can impose tax on inter-State sales or purchases. 
The effect of the Explanation in regard to inter-State dealings is, in our view, to invest 
what, in truth, is an inter-State transaction with an intra-State character in relation to 
the State of delivery,...” 


This question was later reconsidered by the Supreme Court and the Supreme 
Court in The Bengal Immunity Company Limited v. The State of Bihar,® 
came to a contrary conclusion, and what the Supreme Court held was 
that the explanation cannot be extended to cl. (2) of art. 286 and it cannot 
control or limit the ambit of cl. (2). In other words, the view taken by the 
Supreme Court was that each of the restrictions to which attention has been 
drawn is separate and independent and it is not permissible to read into cl. (2) 
of art. 286 the words of the explanation which on the face of it are only in- 
tended for the purposes of the restriction contained in art. 286(1) (a). 

Now; it is a matter of historic knowledge that States in India had been sub- 
jecting to tax, sales or purchases which although inter-State in character 
satisfied the terms of the explanation. In other words, if there was deli- 
very of goods for consumption in a particular State, that State purported to 
tax that sale although the nature and character of that sale was inter-State. 
The Government of India was faced with this situation that the States had 
imposed this tax on the basis of the earlier Supreme Court judgment and 
they had collected the tax, and to give effect to the recent judgment of the 
Supreme Court might have led to a serious economic crisis all over the coun- 
try. In, order to mee? the situation Parliament enacted Act VII of 1956, 
The Act followed upon an Ordinance No. III of 1956 which was promulgatéde 
on January 30, 1956. The Act is in terms substantially identical with the 
Ordinance and in construing the Act we must constantly keep before us the 
background and the reasons which led Parliament to put this legislation on 


1 [198}S. C. R. 1069, s.c. 55 Bom. L. R. 2 [1955] 2 S.C. R. 608. : 
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the statute book. The Act is a validating Act and what it validates is the 
law of a Stata imposing or authorising the imposition of tax on the®sale or 
pufchase of any goods where such sale or purchase took place in the course 
or inter-State trade or commerce during the period between April 1, 1951, 
and September 6, 1955. It will be noticed that the validation is for a specific 
purpose and for a specific period. The laws of the State are validated in go 
fareas they impose a sale or purchase tax where such sale or purchase took 
place in the course of inter-State trade or commerce, and the laws are validated 
to the extent that’ they imposed a tax during the period mentioned in the Act, 
viz. between April 1, 1951, and September 6, 1955, and the Act makes it clear 
that no law snall be deemed to be invalid or ever to have been invalid merely bye 
reason of the fact that such sale or purchase took place in the course of inter- 
State trade or commerce. Therefore, the validation is not to go beyond the parti- 
cular incidence in the law which taxes a sale or purchase in the cburse of inter- 
State trade or commerce, and the validation proceeds further to validate all 
taxes levied or collected or purporting to have been levied or cdllected during 
the aforesaid period. 

The Act has been challenged on various grounds and we will proceed to deal 
with the various grounds which have been very ably and very strenuously put 
forward before us by Mr. Ralkhivala. The first contention is that Parliament 
hus no competence to legislate with regard to sales or purchase tax. It is pointed 
out rightly that the power of tne State Legislature to legislate with regard to 
taxes on purchase or sale arises from the Constitution itself. It is the Constitu- 
tion that confers the power upon the State Legislature. It is not a power that 
is conferred upon the State Legislature by Parliament, nor does the State Legis- 
Jature act as a delegate or an agent of Parliament in legislating with regard to 
sales or purchase tax. It is, therefore, said that Parliament can only validate 
such law as it can itself pass, and if Parliamen{ cannot enact a sales or purchase 
tax Act, much less can it validate the imposition of such a tax. In advancing 
this argument what is overlooked is the true nature and character of the law 
passed by Parliament. It is erroneous to suggest that in placing Act VII of 1956 
on the statute book, Parliament was legislating with regard to the imposition 
of a tax on sales or purchases. Parliament was exercising its legislative compe- 
tence witn regard to a power which ig expressly conferred upon it by the Consti- 
tution. Under art. 286(2) it is only for Parliament to remove the restriction 
upon the legislative competence of the State Legislature to tax inter-Stat2 sales 
or purchases and it is in the exercise of that power that Parl’ament has passed 
this Act. It is true that the language used by Parliament is ‘‘ Validation of 
State laws.” But implicit in the validation is the clear object of Parliament to 
remove tne ban and the restriction placed upon the State Legislature by -art. 
286(2) and which removal could only be brought about by Parliamentary legis- 
lation. Therefore, the leg'slative function that Parliament was performing in 
passing this Act was not imposing any tax on sales or purchases, nor trespass- 
ing upon the State field, but acting under art. 286(2) and providing by legis- 
lation that the restriction upon the competence of the State Legislature shall 
be removed and trat the legislative competence, as it were, restored without this 
particular restriction. 

It'is then urged that Parliament cannot validate what the Conctitu‘ion 
prohibits and it is said that the Constitution having prohibited the State Legis- 
lature from taxing inter-State sales which took place in the course of inter- 
State trade or commerce, Parliament cannot remove that prohibit’on. There 
is a clear fallacy underlying this argument. There isgno prohib‘tion against 
æ State Legislature imposing a tax upon gales or purchases which t&e place 
yn the course of ‘nter-State trade or commeree. There is a restriction. but the 
Constitution itself provides for the removal of that restriction. This is not a 
case where there is a total proh’bition as in the case of Part ITI from any Legis- 
lature contravening any fundamental right. That prohib’'tion undoubtedly 
cannot be removed by Parliament and it can only be removed by an, amend- 
ment of the Constitution itgelf. But it is stretching the meaning of the expres- 
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sion “‘prohibition’’ to say that when the Constitution places a restriction which 
can be ¢emoved by Parliament itself, that when Parliament ac{s pursuant to 
that power, it is doing something in violation of the Constitution, = « 

It is then said that the principle of validation is the same as the principle 
of ratification and the doctrine of validation can only apply where an act has 
been performed by an agent without authority and the principal makes good 
that lack of authority by confirming or validating the act of the agent, and it 
is pointed out that if the State Legislature is not the agent of Parliament, the 
doctrine of validation cannot apply to the relationship subsisting between 
Parliament and the State Legislature under the Constitution. Attention was 
rawn to two American cases, United States v. Heinszen’ and Rafferty v. 
Smith, Bell N Co.,2 where the doctrine of ratification is explained. In one case 
the President of the American Republic passed a law with regard to the Philip- 
pine Island without the sanction of the Congress, and in the other case the 
Philippine Legislature passed a law without the sanction of the Congress, and 
in both the cases the Congress ratified the act of the President and the Legis- 
lature, and what the Supreme Court of America held was that the ratification 
or validation was proper. In our opinion, the doctrine of ratification has no 
application to the question that we have to consider. As we have already 
pointed out, this is not a case where Parliament, is purporting to ratify or 
validate the act of its agent. This is a case where Parliament is legislating 
under an express power conferred upon it by the Constitution, and once the 
true nature of Parliamentary legislation is understood, then no question of rati- 
fication can possibly arise. 

It is then said that although the Act may validate the State legislation, it 
does not lift the ban or remove the restriction, and unless that has been done, 
the power of the State Legislature to impose the tax cannot arise. We have 
already pointed out as to what is the true nature and character of Parliamen- 
tary legislation, and in our opinion by necessary intendment by pass‘ng this Act, 
if not in express terms, Parliament did intend to and succeeded in carrying out 
that intention of lifting the ban or removing the restriction placed upon the 
State Legislature under art. 286(2), 

It is then urged that even if Parliament was functioning under art. 286(2), 
that legislative function can only be exercised prospectively and not retros- 
pectively. Now, it is a well established canon of construction in Constitutional 
cases that if the Constitution confers sovereign power upon a Legis'ature, with- 
in its own ambit the power to legislate on a particular topie can be exercised 
iu all its aspects. The Legislature may legislate prospectively or retrospec- 
tively and it cannot possibly be suggested that Parliament is not sovere*on 
within its own ambit. Therefore, if the power to provide otherwise under 
art. 286(2) was conferred upon a sovereign Legislature, that power can he 
exercised not only prospectively but also retrospectively. Faced w'th this 
Mr. Palkhivala suggested that even so the language of art. 286(2) itself mares 
it clear that the legislative power conferred upon Parl‘ament by that article 
can only be exercised prospectively. He said that the construction of the words 
used precludes a construction which gives power to Parlament retrospectively 
to lift the ban, and for this purpose reliance was placed upon a decision of the 
Privy Council reported in Punjab Province v. Daulat Singh.3 The Privy 
Council there was considering s. 298 of the Government of India Act. Sub- 
section (1) of s. 298 contained a general prohibition to the effect that: 

“No subject of His Majesty domiciled in India shall on grounds only of releion, 
place of birth, descent, cglour or any of them be ineligible for office under the Crown 
in India,@or be chiles on any such grounds from acquiring. holding or disposing of 
property or carrying on any occupation, trade, business or profession in British India.” 
Then there was exception under sub-s. (2) and that was to the following effect: 

“Nothing in this section shall affect the operation of any law which— 

(a) prohibits, either absolutely or subject to exceptions, the sale or mortgage of 


1 (1907) 206 U. S. 870, 51 Law edn. 1098. 8 (1946) 48 Bom. L. R. 448, P. c. 
2 (1921) 257 U. S. 226, 66 Law edn. 208. è ` è 
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agricultural land situate in any particular area, and owned by a person belonging to 
some class recognised by the law as being a class of persons engaged in or connegted with 
agrigulture in that area, to any person not belonging to any such class;...” 


The Punjab Legislature passed a law with regard to past sales or mortgages; 
in other words, the Punjab Legislature retrospectively wanted to exempt sa‘es 
oy mortgages under sub-s. (2) from the operation of s. 298(1), and the question 
that the Privy Council had to consider was whether the attempt of the Punjab 
Legislature was lawful, and the Privy Council accepts the view of Mr. Justice 
Varadachariar that the word ‘‘prohibit’’? can only mean the forbidding of a 
transaction, and such a direction is appropriate only in respect of transactions 
to take place subsequently to the date of the direction, and cannot include ar» 
attempt to reopen or set aside transactions already completed, or to vacate 
titles already acquired. Therefore, the decision of the Privy Council turned 
on the construction of the word ‘‘prohibit’’ used in the Government of India 
Act. When we turn to our Constitution, the language used by the Constitu- 
tion-makers is ‘Parliament may by law otherwise provide.’’ Tlereeis nothing 
in the word ‘‘provide’’ which necessarily suggests only futurity. ‘‘Provide’’ 
is a colourless word and it may include both retrospective and prospective 
legislation. It is, therefore, difficult to understand how the construction of a 


particular word in the Government of India Act can help us in the construction 


of an entirely different word used in the Constitution. It should also be borne 
in mind that the prohibition the Privy Council was considering was against 
the State Legislature and the prohibition was contained in the Government of 
India Act which Act could have been modified by the British Parliament. We 
are here dealing not with the legislative competence of a subordinate 
Legislature. We are dealing here with the legislative competence of the sove- 
reign Parliament of India, and even assuming that on the language such a cons- 
truction was possible, it would be totally opposed to all conceptions of the sove- 
reignty of a Legislature to hold that a sovereign Legislature has not the legis- 
lative competence to legislate retrospectively as much as prospectively. 

It is finally said that art. 286(2) contains a cond'tion precedent and there- 
fore that condition precedent must first be complied wita before the State 
Legislature can impose a tax contemplated by that article. It is urged that 
Parliament has reversed the process which the Constitution has laid down 
and according to Mr. Palkhivala the process is first the lifting of the ban or 
the removal of the restriction by Parliament and then the State legislat'on. But 
here we have a State legislat‘on and then a subsequent lifting of the ban. In 
our opinion it is a mistake to look upon the provision of art, 286(2) as a con- 
dition precedent. We start with the legislative competence of the State Legis- 
lature; that is an undisputed fact. Jf the State Leg‘slature were to pass a 
Jaw taxing inter-State sales, that law cannot be challenged on the ground of 
competence. But what the Constitution has done is to have placed a limitation 
or restriction upon that power, and once that restriction is removed, the com- 
petence is unquestioned and undisputed. Therefore, art. 286(2) deals not with 
any condition precedent, nor with the compliance of any condition, before the 
State Legislature can legislate, but it deals with a restriction or a ban which 
bas to be removed in the manner laid down by that article in order to male 
the law passed by the State Legislature valid. Therefore, if Parliament could 
remove the restriction antecedent to the State legislation, equally so it could 
remove the ban retrospectively and validate a law which was only invalid be- 
cause the ban had not been |'fted and the restriction had not been removed. 

The next head of Mr. Palkhivala’s arguments is on the basis that the Parlia- 


" wentary legislation is a valid legislation. His contention is that ev@n if the 


“ban was retrospectively lifted, the State Jaw which was unconstitutional and 
therefore dead should have been re-enacted or re-vitalised, and as the State 
Legislature has not re-enacted the law, therefore no reliance can be placed on 
the validating Act in the absence of something which would become effective 
by reason of the validation. For the purpose of this argument strong reliance 
is placed on, the doctrine of American law which was enunciated by the Sup- 
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reme Court in Saghir Ahmad v. State of U.P.1 Mukherjee J. at p. 728 
quotes €rom the learned author Professor Cooley from his work op Constitutional 
Limitations: — 
“...a statute void for unconstitutionality is dead and cannot be vitalised by a subse- 
quent amendment of the Constitution removing the constitutional objection but must 
be re-enacted.” ° 


Now, there are three answers to this contention. The first, and what seenfs to 
us to be conclusive, is that the Constitution itself provides the machinery for 
curing the defect which was to be found in the original State legislation. If 
the Constitution provides for removal of the defect, it is impossible to suggest 
ethat the Act which can be set right and from which a defect can be removed is 
dead and requires revitalising. Mr. Seervai drew our attention to an American 
case which has given effect to this principle and that is Wilkerson v. Rahrer.? 
The conflict drose between an Act of the Congress and an Act of the Kansas 
Legislature and what the Supreme Court held was that it was not necessary, 
after the passage of the Act of Congress of August 8, 1890, to re-enact the law 
of Kansas of 1889, forbidding the sale of intoxicating liquors in that State, in 
order to make such State law operative on the sale of imported liquors. At’ 
p. 577 Chief Justice Fuller, in his judgment, states: 

“Congress did not use terms of permission to the State to act, but simply removed 
an impediment to the enforcement of the state laws in respect to imported packages in 
their original condition, created by the absence of a specific utterance on its part. It 
imparted no power to the State not then possessed, but allowed imported property to 
fall at once upon arrival within the local jurisdiction.” 

The second answer is that if the Act is dead as suggested by Mr. Palkhivala, 
then the power which we have held Parliament possesses to legislate retros- 
pectively is meaningless. You only legislate retrospectively when you want to 
give effect to something you are doing at a point of time antecedent to your 
legislation, and if Parliament was retrospectively validating the law or lifting 
the ban or removing the restriction, then that power could not be exercised if 
ihe law which it was seeking to validate was dead and had to be re-enacted. 
Then the removal of the restriction by Parliament would be prospective and 
the State Legislature would have to re-enact the law. The final answer is that 
it is incorrect to suggest that the State law we are considering is unconstitu- 
tional. The doctrine of Professor Cooley, assuming it is a valid doctrine appli- 
cable to India, a point we will presently consider, only applies to unconstitu- 
tional laws and it is impossible to suggest that the State laws imposing tax on 
purchases and sales which take place in the course of inter-State trade or com- 
merce were unconstitutional laws. As already pointed out, they were passed 
by a Legislature which was competent to legislate on that topic. They did not 
contravene any fundamental right embodied in Part III. The only defect in 
the law was that it was passed, as it were, without the prior sanction or per- 
mission of Parliament. Such a law cannot be described as an unconstitutional 
law. The Supreme Court in a subsequent judgment, Bhikaji Narain Dhakras 
v. The State of Madhya Pradesh, has considered the question whether an un- 
constitutional Act is dead or not. At p. 599 Mr. Justice Das, Acting Chief 
Justice as he then was, points out the distinction that is observed by American 
Constitution-writers between pre-Constitution and post-Constitution laws, but 
he goes on to say that American authorities can have no application to our 
Constitution apart from this distinction of pre-Constitution and post-Con- 
stitution laws. Of course, that decision turned on the construction of art. 13 
which rendered void laws to the extent of such inconsistency and on that the - 
Supreme Court held that they were not dead for all purposes. But althoudhe 
we are not dealing with art. 13, it will be difficult to hold that by reason of the 
absence of Parliamentary legislation under art. 286(2) the State legislation 
was dead for all purposes. It did not operate to the extent that it imposed a 


1 [1955] 18. C. R. 707. 3 [1955] 2S. C. R. 589, 
2 (1881) 140 U. S. 545, 35 Law edn. 572. 
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tax not Justified by the Constitution and when the ban was lifted that irregu- 
larity was set right and the law could operate to tax the sales with regard to 
whith Parliament had passed the necessary legislation. 


It is then urged by Mr. Palkhivala that on the construction of the provisions 
of the Sales Tax Act there is no charge upon sales which are inter-State sales. 
Turning to the Bombay Act, the charging sections are ss. 8, 9 and 10. Sections 8 
an@® 9 deal with sales tax and s. 10 with purchase tax, and in the definition of 
‘‘gale’’ which is contained in s. 2(13) the Explanation to art. 286 is incorpo- 
rated. In other words, by reason of the charging section and by reason of the 
definition of ‘‘sale’’ accompanied by the provisions of the Explanation, it is 
clear that the Legislature charged to tax sales within the State including those” 
sales which may be outside the State but by the legal fiction of the Explanation 
were deemed to be sales within the State. Now, s. 46 exempted, from tax ex- 
pressly sales outside the State of Bombay or in the course of the import of the 
goods into the territory of India, or the export of the goods ‘out of such terri- 
tory, or (b) in the course of inter-State trade or commerce, except if so far as 
Parliament may by law otherwise provide, and what is urged by Mr. Palkhi- 
vala is that inasmuch as when the Act was passed Parliament had not otherwise 
provided, inter-State sales and purchases were exempted. In our opinion, the 
proper view to take of thiselegislation is that there was an imposition of tax 
on all sales including inter-State sales, but the imposition on inter-State sales 
was not effective until the restriction under art. 286 was removed, and that is 
exactly what s. 46(b) provided. It did not exempt inter-State sales or pur- 
chases altogether, but the tax was to operate upon the sales or purchases if 
Parliament by law so provided, and, therefore, when the restriction was re- 
moved retrospectively, we must read this Act and construe it as if before the 
passing of the Act Parliament had provided that the State Legislature may 
impose tax on inter-State sales and purchases. Therefore, reading the charg- 
ing sections and s. 46 and the validating Act, there can be no doubt that on 
the validating Act being passed the inter-State sales and purchases were sub- 
jected to tax and they came within the operation of the charging ss. 8, 9 and 10. 

What is finally urged by Mr. Palkhivala under this head is that everything 
being conceded, even so the validating Act can only validate what is invalid, 
and he says that if he can satisfy us that there is nothing invalid in the Bombay 
Sales Tax Act, then the validating Act cannot apply to the Bombay Act. It is 
pointed out that s. 46 does nothing more than reproduce the provision of the 
Constitution and Mr. Palkhivala rather indignantly says that it is patently im- 
possible for anyone or any Court to suggest that a section which embodies a 
provision of the Constitution can be invalid and can be validated by the vali- 
dating Act. It is also said that what is illegal or what was illegal was not the 
law but the exaction by the executive. If the law reproduced the provision of 
the Constitution, then the executive had to act according to the provisions of 
the Constitution, and if the executive failed to do so and imposed tax which was 
not justified, then what should have been validated was the action of the exe- 
cutive and not the law itself. Mr. Palkhivala says that the Bombay Legislature 
has passed a perfectly proper piece of legislation, it has introduced all the 
proper principles of the Constitution into it, and so there was nothing wrong 
in it, nothing to cure and nothing to validate. Now, whatever force there may 
be in this argument, we are concluded by the recent decision of the Supreme 
Court in The Bengal Immunity Company Limited v. The State of Bthar,' 
which was considering the Bihar Act which embodied s. 33 which is 

. almost identical in terms with s. 46 of our Act, and as this decision has been 
e@nsiderably canvassed by both sides and both sides have put forward fheir own 
views as to exactly what the Supreme Court decided, it is perhaps necessary 
to look into it in some detail. The petitioner in that case was a person non- 
resident in Bihar and he was challenging the imposition of tax by the Bihar 
Government, and the Bihar Sales Tax authorities, as appears from p. 616, 
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maintained that under s. 33, which was substantially based on art. 286 of the 
Constfintion and was inserted in the Act by the President’s Adaptation Qrder - 
promulgated on April 4, 1951, all sales in West Bengal or any other State 
under which the goods had been delivered to the State of Bihar as a direct 
result of the sale for the purpose of consumption in that State were liable. to 
Bihar Sales Tax. Therefore, this was the contention of the Bihar Sales Tax 
authorities. What is urged by My. Palkhivala is that four questions ‘were 
raised by the Supreme Court as requiring decision, and the fourth question 
was that on a true construction of the Act itself it does not apply to the sales 
sought to be taxed, and Mr. Palkhivala points out that the Supreme Court has 
left this question undecided. At p. 664 it is stated in the judgment: 

_“In the view we have taken on question (A) it is not necessary for us, on this occa- 
sion, to discuss the other questions (B), (C) or (D).” 
And (D) is.fhe fourth question relevant for this discussion. What Mr. Palkhi- 
vala has overlooked is the passage at p. 667 of the judgment, where after inter- 
preting aft. 286 and after dissenting from the earlier decision of the Supreme 
Court, the learned Acting Chief Justice says: 

“,..In view of the interpretation we have put upon article 286 it must follow that 
the charging section of the Act read with the relevant definitions cannot operate to tax 
inter-State sales or purchases and it must be held that*as Parliament has not otherwise 
provided, the Act, in so far as it purports to tax sales or purchases that take place in 
the course of inter-State trade or commerce, is unconstitutional, illegal and void.” 


Therefore, what was declared to be unconstitutional, illegal and void were the 
charging sections of the Act read with relevant definitions, and as the Bihar 
Government purported to tax under the charging section the Supreme Court 
held that the chaging section was illegal or inoperative to the extent that it 
was contended that by that charging section inter-State sales could be taxed. 
In other words, the view of the Supreme Court was that the charging section 
of the Act could not operate to tax inter-State sales and therefore the relevant 
section was invalid. And when we turn to the final order which is at p. 841 
the Supreme Court makes it clear by directing that, 

“|. until Parliament by law provides otherwise, the State of Bihar do forbear and 

abstain from imposing Sales Tax on out-of-State dealers in respect of sales or purchases 
that have taken place in the course of inter-State trade or commerce even though the 
goods have been delivered as direct result of such gales or purchases for consumption in 
Bihar.” 
Therefore, the flaw or the defect which the Supreme Court found in the Bihar 
Act was the failure by Parliament providing otherwise within the meaning of 
art, 286(2), and the injunction was to last only so long as Parliament had not 
so provided. It was as a result of this judgment that Parliament stepped in, 
provided otherwise, removed the restriction, lifted the ban, and validated the 
charging séction so as to make it operative upon inter-State sales. Therefore, 
in our opinion, it is entirely untenable to urge and it is not possible to contend 
in view of the Supreme Court decision that the law which we are considering is 
a valid law and it is only the executive action that was unjustified and which 
ought to have been validated. 


- The final contention put forward is with regard to the proper interpretation 
tu be placed upon the expression “levy and collection’’ used in s. 2 of Act VII 
of 1956. Now, frankly, the matter is’ not free from difficulty. It is quite 
possible to take the view for which the Attorney General, the Advocate General 
and Mr. Seervai have contended. There is great force in the arguments put, 
forward by these learned counsel. But there is equal force in what has b 
urged by My. Palkhivala and Mr. Bhagwati. Now, we must look upon Act VII 
of 1956 as validating a law imposing a tax. It may, therefore, as far as cons- 
truction is concerned, fall in the same category as a taxing statute, and it is 
well settled that if there is any doubt or ambiguity as to the construction, the 
benefit of the doubt or construction must go to the subject. If Parliament or 
the State Legislature imposed a tax or intended to gollect any moneys due as a 
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result of an imposition of tax, then clear words must be used which would gender 

. the gubjęct liable. What has happened in this petition is that the assessment 
order has been passed on February 29, 1956, and the contention of Mr. Palkhi- 
vala is that inasmuch as the order of assessment: is passed after the period spe- 
cified in the Act, viz. between April 1, 1951, and September 6, 1955, the assess- 
mênt order is not a valid order and no action can be taken pursuant to that 
order. What is said by counsel appearing on behalf of the Union of India, the 
State of Bombay and the State of Bihar is that the first part of s. 2 validates 
the law imposing the tax, and once that is done, any action taken under a valid 
jaw cannot be challenged. If the Sales Tax Act validly imposes a tax on inter- 
State sales and purchases by reason of the validating Act, then it is not open 
to the assessee to challenge any proceedings taken under that Act, and if the 
assessment order was made under a valid law, then the attempt to challenge it 
on the ground that it was passed after September 6, 1955, is a futile attempt. 
It is also pointed out that the latter part of s. 2 which provides: . 

“and all such taxes levied or collected or purporting to have been levied or collected 
during the aforesaid period shall be deemed always to have been validly levied or collected 
in accordance with law”, 
are not words of limitation. It is said that ‘‘and’’ only means with the result 
or consequences and Parlianfent merely points out some of the results or con- 
sequences that would follow upon the validation of the State law. It is also 
said that a Legislature very often ex majore cautela uses words which ought 
not to be construed as words of limitation or detracting from the generality of 
expressions used earlier in the provision of the law. It is also said that the 
expression ‘‘levied or collected’’ is a comprehensive expression describing the 
result of the imposition of the tax. Mr. Palkhivala points out that whereas 
the first part validates the imposition of tax by the Legislature, the second part 
validates what the executive has done pursuant to the law, and that proper 
effect must be given to both parts of s. 2, and the validation with regard to the 
action of the executive is limited to the levy or collection within the period 
specified. It is quite clear that Act VII of 1956 contains a limited provision 
with regard to the removal of the restriction under art. 286(2). The removal 
is limited to the law imposing a particular kind of tax and is also limited with 
regard to the period, and therefore it is said that even with regard to executive 
action what is validated is the action taken within the period specified in s. 2. If 
the action taken is subsequent to that period, then it does not afford any pro- 
tection. Now, the expression ‘“‘levy’’ contains many connotations and what 
particular connotation should be given to that word would depend upon the 
context. Mr. Justice Kania in Sir Byramjee Jeejeebhoy v. Province of Bombay" 
at p. 56 construed ‘‘levy’’ in the context of the Income-tax Act to mean ‘‘take 
necessary steps to collect.’’ And we also find this expression used in two articles 
of the Constitution, arts. 269 and 270, which deal with the power of the Union 
Government. Article 269 deals with the duties and taxes which shall be levied 
snd collected by the Government of India, and art. 270 deals with the taxes on 
income other than agricultural income which shall be levied and collected by 
the Government of India. 

Therefore, ‘‘levy’’ in our opinion in this context must mean any step taken 
or any proceeding initiated for the ultimate purpose of determining the liabi- 
lity of the assessee and finally collecting the tax. In every taxing statute the 
various processes are the imposition of the tax by the Legislature itself, the 
determination of the quantum of tax to which the subject is liable for which 

e ugually a machinery is set up, and finally a machinery for the summary re- 
@overy of the tax. The first question that we have to consider is, would this 
gection apply if no step whatever had been taken by the taxing authority 
between the period specified in s. 2 and the proceedings were initiated for the 
first time after September 6, 1955? In our opinion, it would not be true to 
say of proceedings initiated after September 6, 1955, that it was a tax levied, 
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leave alone collected, between April 1, 1951, and September 6, 1955. We are 
not pYepared to accede to Mr. Palkhivala’s contention that not only gous} the 
proceedings be initiated before September 6, 1955, but the liability determined 
by a proper assessment order, and he says that as the assessment order in this 
case was made after September 6, 1955, there is no liability upon the petitioner. 
In our opinion, the relevant factor to consider is not the making of the assess- 
ment order, but any proceeding which starts,as it were, the process of lev¥ing. 
We find it difficult to believe that Parliament wanted to give authority to the 
State—and that is what it really comes to—merely because the law imposed the 
tax as between April 1, 1951, and September 6, 1955, to start levying that tax 

e after September 6, 1955, because what the Attorney General and the Advocate 
General and Mr. Seervai are contending for is that the State under this Act 
has the legal authority to start levying a tax after the period mentioned in 
Act VII of 1956. To accept the contention of these learned counsel would be 
not to give proper effect to the latter part of s. 2. We would only be concen- 
trating oft What Parliament has enacted in the first part and ignoring the 
words used in the second part of s. 2. Therefore, in our opinion, a tax cannot 
be validly levied under the charging section of the Bombay Act if there has 
been no levy till September 6, 1955, and we have made it clear in our judgment 
that “‘levy’’ means any proceedings taken for the purpose of ascertaining the 
liability of the assessee to pay tax. 

The Bihar Act which came up before the Supreme Court has also come up 
before us for consideration and the Bihar Government is before us justifying 
the imposition of tax under that Act. Now, excepting for a few distinguishing 
features, to which we shall presently refer, the position of the two Acts is 
identical, and what we have said in our judgment with regard to the Bombay 
Act would also apply to the Bihar Act. With regard to the Bihar Act, which 
is Act XIX of 1947, it came into force on June 21, 1947, and s. 33, which cor- 
responds to s. 46 of our Act, was incorporated in the Act by the Adaptation 
gt Laws (Third Amendment) Order passed on April 4, 1951, and it was put 
into force from January 26, 1951. Therefore, the position is that although the 
Act is a pre-Constitution Act, on January 26, 1951, after the Constitution 
came into force the constitutional provision embodied in ari. 286 was incor- 
porated in that Act. Now, what is said about this Act is that whatever might 
be the position with regard to the Bombay Act, there was no lifting of the ban 
under the validating Act as far as this Act was concerned, because the Act 
was passed as far back as 1947. In putting forward this contention what is 
ignored is the: competence of the Provincial Legislature under the Government 
of India Act. Under the Government of India Act the Bihar Legislature was 
competent to tax all sales including sales which were effected in the course of 
inter-State trade or commerce. Therefore Act XIX of 19-47 was passed by a 
competent Legislature. Section 33, to use the language of tlie Supreme Court, 
imposed a conditional ban which prevented the charging section from operat- 
ing to tax certain sales which came within the ban and that ban was lifted on 
April 1, 1951, and once that ban was lifted, under the charging section the 
inter-State sales and purchases could be taxed. 

Now, on this petition we have proceeded on the basis that certain facts are 
established and the facts on which we have proceeded to consider this petition 
are that the goods were delivered and were intended for consumption in the 
State of Bombay. It is on that basis that the purchase tex has been challenged 
by the petitioner on the ground that the purchase was in the course of inter. 
State trade or commerce. Now, having held that the validating Act is valide 
and thee sales and purchases can be taxed by reason of the validating Acti 
would be open to the petitioner to establish any questions of fact which would 
not render him liable to pay tax even though the Sales Tax Act has been duly 
and properly validated. These questions can only be agitated before the Tri- 
bunals set up under the Sales Tax Act itself and not before us. We only say 
this in order not to prejudice the right of the petitioner to put forward his 
contentions at the proper time and before the proper authority. * © 


166 THE BOMBAY LAW REPORTER. vor. Font. 


Therefore, as far as this petition is concerned, the petition in view pf our 
judgme must fail and must be dismissed. l 

The petitioner to pay the costs of the respondents. . Costs fixed at Rs, 1,000 
for each party. 


Petition dismissed. 


—— m MŘ ‚ȘĖõ 


INCOME-TAX REFERENCE. 


Before the Howble Mr. M. C. Chagla, Chief Justice, and Mr. Justice Tendolkar. 


MACHINERY MANUFACTURERS CORPORATION LIMITED v. 
THE COMMISSIONER OF INCOME-TAX, BOMBAY CITY I, BOMBAY.* 


Indian Income-tax Act (XI of 1922), Sec. 10(2) (vi)—Factory building completed and 
plant and machinery installed therein before end of year of account of assessee com- 
pany started for manufacturing machines—Actual production of machinery started 
four or five months after end of year of account of assessee company—Essential pre- 
production operations carried on before end of year of account—Assessee whether en- 
titled to initial depreciation allowance in respect of factory under s. 10(2)(vi)— 
Necessary conditions before assessee becomes entitled to initial depreciation allowance 
under s. 10(2)(vi). 

The assessee company after its incorporation in 1946 did the business of selling in 
India certain textile machinery manufactured by an American company. Under an 
agreement with the American company the assessee wanted to manufacture and sell 
these machines in India and it, therefore, set up a factory. The building of the 
factory was completed before March 31, 1950, and the major portion of the plant and 
machinery was also installed in this factory before that date. The actual production 
of the machinery started four or flve months after March 31, 1950, but up to that 
date certain essential pre-production operations had been carried out. For the year 
of account of the assessee ended on March 31, 1950, the assessee claimed initial de-» 
preciation allowance in respect of the factory under s. 10(2)(vi) of the Indian Income- 
tax Act, 1922:— 

Held, that on the facts of the case, the factory was not used for carrying on the 
business of making textile machinery in the year of account, and, therefore, the 
assessee was not entitled to initial depreciation allowance under s. 10(2)(vi) of the 
Act. 

The three conditions that are necessary before an assessee becomes entitled to 
initial depreciation allowance are: (1) A business must be carried on ‘hy the assessee, 
(2) for the purpose of this business a building must be erected in the year of account 
and (3) the building must be used for the purposes of the business. It is only when 
all these three conditions are complied with that the assessee can claim an allowance 
under s. 10(2)(vi) of the Indian Income-tax Act, 1922. 

General Corporation Ltd. v. Commer. of Inc.-tax, distinguished. 

Liquidators of Pursa Ltd. v. Commr. of Inc.-tax* and Western India Etc. Co. v. 
Commr. I.T., Bombay,’ referred to. 


Tue Machinery Manufacturers Corporation Ltd., Bombay (assessee), which 
was Incorporated on May 15, 1946, started doing the business of selling textile 
spinning machinery manufactured by H. & B. American Machine Co. of the 
United States of America. This business commenced sometime in the middle 
of 1947 and continued in the year of account ended March 31, 1950. Under an 
arrangement with the American company, the assessee wanted to manufacture 
such machinery in India and for this purpose it set up a®*factory. The factory 
Wilding was completed before March 31, 1950, and a major part of the plant 
and machinery was installed before that date. Production of the machinery, 
however, started four or five months after March 31, 1950. The assessee claimed 
for the assessment year 1950-51 initial depreciation allowance in respect of the 

* Decided, September 12, 1956. Income- 2 (1954) 25 I.T.R. 265, s.c. 


tax Reference No. 27 of 1956. 3 (1954) 56 Bom. L.R. 732. A 
1 (1998) 8 TAR. 350. ; 
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factory building under s. 10(2) (vi) of the Indian -Income-tax Act, 1922. The 
Incom&tax Officer rejected the claim. An appeal. to the Appellate Assistant 
Commissioner was dismissed. The Appellate Tribunal also dismissed tHe appeal 
preferred to it, observing, in its order, as follows.— 

“As the law stands, it appears to us that the assessee is not entitled to any initial 
depreciation allowance even in the following year when it can be said that the compaĥħy 
commenced carrying on its business. In order to get over this difficulty, we umer- 
stand that the Central Board of Revenue has issued instructions to Income-tax Officers 
to grant depreciation allowance in the year in which the business is carried on or 
in the year in which newly erected building is used for the purpose of the business, even 

*though the building may have been completed in an earlier year... 

We are satisfied that the assessee is not entitled to any depreciation allowance in 
respect of this building, because it was not used for the purposes of the business which 
in fact was not carried on in the year of account. If any such instructions, as have been 
referred to, earlier, have not been issued, we think that this is a suitable case where 
relief might be given by Government.” 


`” The following question of law was referred to the High Court :— 
“Whether the assessee company is entitled to initial depreciation allowance?” 
The reference was heard. g 
M. R. Parpia, with M. B. Baadkar, for the applicant. 
G. N. Joshi, with M. P. Amin, Advocate General, for the respondent. 


CHacua ©. J. The assessee company was incorporated on May 15, 1946. 
After incorporation the business that the assessee company did was to sell in 
India certain textile spinning machinery made by H. & B. American ‘Machine 
Co. of United States of America. There was also an arrangement with this 
American company by which the assessee company was to manufacture these 
machines in India and sell them, and for this purpose the assessee company set 
up a factory. The building of the factory was completed before March 31, 1950, 
the major portion of the plant and machinery was also installed in this factory, 
but the actual production of textile machinery was not started till four or five 
months after March 31, 1950. We are concerned with the year of account of 
the assessee company which ends on March 31, 1950, and for that year of account 

“the assessee company claimed initial depreciation within the meaning of 
s. 10(2) (vi) of the Income-tax Act. That depreciation was not allowed by the 
Taxing Department and the disallowance was upheld by the Tribunal, and the 
substantial reason for this disallowance was that the assessee company did not 
carry on the business of manufacturing textile machinery in the year of 
account, and inasmuch as it did not carry on this business, it was not entitled 
to initial depreciation within the meaning of s. 10(2) (vi). 

Section 10(2) (vt) deals with three different kinds of depreciation, The first 
is normal depreciation and that normal depreciation is given in respect of 
“such” buildings, machinery, plant or furniture being the property of the 
assessee. ‘‘Such’’ is equated with what appears in s. 10(2)(w), viz. that it 
must be a building, machinery, plant or furniture used for the purposes of the 
business. The second part of s. 10(2) (vi) deals with initial depreciation and 
that is where the buildings have been newly erected or the machinery or plant 
is new, and this initial depreciation is given in respect of the year of erection 
as far as buildings are concerned and the year of installation as far as machi- 
nery or plant are congerned. The second part of s. 10(2) (vi) makes it clear 
that tifis initial depreciation is a further sum, a sum in addition to dig” 
normal depreciation permissible under cl. (vt) and it is clear that the 
building, machinery or plant referred to in this part of cl. (vt) are the 
same building, machinery or plant which have been referred to in the earlier 
part of cl. (vi). In other words, just as for the purpose of being entitled to 
norma] depreciation the building, machinery or plant must be used for the pur- 
pose of the business, similarly in order to be entitled to initial deprecigtion the 
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building, machinery or plant must be used for the purpose of the bysiness, 
Now, the building, machinery or plant must be used for the purposeof the 
busihess ‘and the business contemplated is the business, the profits of which are 
being assessed to tax, because s. 10(1) provides that the tax shall be payable by 
the assessee under the head ‘‘Profits and gains of business, profession or voca- 
tien’’ in respect of the profits and gains of any business, profession or vocation 
carmed on by him, and it is in respect of this business that under sub-s. (2) 
various allowances are permissible, and one of the allowances is the allowance 
referred to in el, (vt) in respect of depreciation. Therefore, the scheme of 
s. 10(1) and (2) is clear, To start with there must be a business which is being 
carried on for the purpose of earning profits and those profits are being assessed ® 
to tax. It is in respect of that business that the assessee claims various allow- 
ances under s. 10(¢) and one of the allowances is depreciation, whether normal 
or initial. Therefore, in order that the assessee can be entitled to depreciation 
under s. 10(4) (vi) he must carry on a business which should yield profits and in 
respect of which allowance can be claimed. It is not necessary thaf the busi- 
ness should in fact yield profits. The carrying on of a business may result in 
loss; but the particular activity carried on by the assessee must be such as must 
be calculated to yield profits. The test is not the actual making of the profits; 
the test is whether the nature of the activity is such as possibly to yield profits 
to the assessee. 

In this case, although the factory building was erected in the year of account, 
the question that we have to ask ourselves is whether the factory was used in 
connection with a business which was carried on within the meaning of s. 10(1), 
the expression ‘‘carrying on’’ having the connotation which we have already 
suggested that expression should have in order to bring the business within the 
ambit of s. 10(1). The facts are clear and undisputed. What has been relied 
upon by Mr. Parpia on behalf of his client is that one hundred workers, perma- 
nent and temporary, were engaged in this factory in the year of account, that 
a license was obtained for working the factory, that certain parts of the building 
were used for certain purposes and that certain tools were tested in order to 
satisfy the company whether they would be proper for the ultimate purpose of 
manufacturing the textile machinery. To sum up this activity, what was done 
upto the end of the year of account was certain pre-production operations which 
had to be carried out before the actual production started, and to use the lan- 
guage of Messrs. A. F'. Ferguson & Co. from whom the assessee company obtained” 
a letter in this connection: 

“While the actual manufacture of the parts did not start during the year, the buildings 
were in actual use due to installation, trial runs and proving of the wide range of machine 
tools, This is a prerequisite of actual manufacture and time involved was nearly ten 
months.” 

Therefore, the activity indulged in by the assessee company was—and we will 
assume that in favour of the assessee company—an activity which was essen- 
tial and pre-requisite before the actual manufacture could start, and on these 
Facts the question is whether it could be said of the assessee company that it car- 
ried on business in the year of account. Now, none of the activities referred to 
was an activity which was calculated to produce profits. The activities which 
were calculated to produce profits did not start till four months after the close of 
the year of account. The profit making process, which is the essential ingredient 
of the carrying on of the business, only came into play when the work of produc- 
tion started some time after March 31, 1950. Till March 31, 1950, however neces- 

sary and essential the activities of the assessee company were, however important 
¿t®was to test tools and to do other things which had to be done befor® actual 
manufacture started, these processes and activities had no connection with the 
making or yielding of profits. 

What Mr. Parpia has emphasised is that initial depreciation is a permissible 
allowance if the building is erected in the year of account, and what is emphasis- 
ed by ‘him is that the Legislature wanted to give an impetus to businessmen and 
industr@listseto start new factories and to put up new machinery and therefore 
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this initial depreciation was given, and what is said is that the test and the main 
test iai@ down by the Legislature is that a new building should be eregted in 
the year of account, and if such a building is erected, then the assesse& saduld 
not pe deprived of tuis depreciation. Now, it is fallacious to suggest that the 
only condition laid down by the Legislature is that the building should be erect- 
ed in the year of account. The furtner condition laid down by the Legislature 
is that the building must have been used for the purpose of the business in «he 
year of account. Therefore, the three conditions that are necessary before an 
agsessee becomes entitled to initial depreciation allowance are: (1) A business 
must be carried on by the asseasee, (2) for the purpose of this business a build- 
éng must be erected in the year of account, and (8) the building must be used 
for the purposes of the business. It is only when all these three conditions are 
complied with that the assessee can claim an allowance under this section. We 
are fully consdious of the anomaly and inconvenience which is likely to be caused 
to an assessee by putting this interpretation upon s. 10(2)({vw). In this very 
case, because the building was completed at the end of the yeur of account and 
it did not go into production for four months thereafter, the assessee company 
cannot claim this allowance in the year of account because it did not carry on 
business, nor can it claim this allowance in the subsequent year of account 
because the building was not erected in that yeas of account. Therefore, as 
Mr. Parpia rightly says, if our interpretation is right there must be a syn- 
chronization between the erection of the building and the carrying on of the 
business, and if there is any time lag between the erection of the building and 
the carrying on of the business, then the assessee would be deprived of this 
allowance. 

Now, as we have had occasion often to point out, it is futile both for the Tax- 
ing Department and for the assessee to look for logic in the provisions of the 
Tneome-tax Act. Undoubtedly, if a construction which can legitimately be 
placed upon the Income-tax Act can avoid anomalies and inconsistencies, we 
should prefer that interpretation rather than the one which leads to anomalies 
and inconsistencies, and also if an interpretation can be legitimately put which 
would benefit the subject as against the Taxing Department, we would accept 
that interpretation in preference to the other. But, in our opinion, looking to 
the scheme of s. 10(2) it is not possible for us to put the construction suggested 
by Mr. Parpia. 

In the first place, he says that we must give a very wide meaning to the 
expression ‘‘used for the purpose of the business’’, and he says that on the 
facts of this case we should hold that the factory was used for the purposes of 
the business. Now, the difficulty is not in putting a wide construction upon 
the expression ‘‘used’’ which we are prepared to do, but the difficulty lies in 
the expression ‘‘purposes of the business. Faced with this Mr. Parpia says 
that we must construe ‘‘carrying on’’ differently when we are approaching 
s. 10(2) (vi) and consider the question of initial depreciation from the con- 
struction we would put when we consider s. 10(1) and the carrying on of the 
business in. connection with the other clauses of s. 10(2). That, in our opinion, 
is a contention impossible to accept. If the words ‘‘earried on by him’’ in 
s. 10(1) are the governing words which apply to all allowances claimable uuder 
s. 10(2), then we cannot possibly give one meaning to that expression when we 
ure dealing with one allowance and a different meaning to it when we are deal- 
ing with another allowance. Therefore, if a business is not carried on for the 
purpose of one of the several allowances mentioned in s. 10(2), it is equally 
uot carried on for the purpose of the allowance mentioned in cl, (vt). 

With regard to the meaning of the expression ‘‘carrying on™’ there canifé 
be much doubt because the Supreme Court in Inquidators of Pursa Ltd. v. 
Commr. of Inc.-Tax,! has considered the scheme of s. 10(2) (tv) and s. 10(2) (w), 
(oi) and (ott), and at p. 272 the learned Judges point out: 

“The words ‘used for the purposes of the business’ obviously mean used for the 
+ 


1 (1954) 25 LT.R. 265, 8.c., - 0 
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purpose of enabling the owner to carry on the business and earn profits in the business: 
In othey words, fhe machinery or plant must be used for the purpose of that*business 
whith is*actually carried on and the profits of which are assessable under Section 10(1).” 


It is said by Mr. Parpia that even so the assessee company was carrying on busi- 
ness in the year of account because it was selling textile machinery even if it 
Had not started any factory, and Mr. Parpia says that if this business was car- 
rie& on by the assessee company, then it is sufficient to enable it to claim an 
allowance under s. 10(2), and it is further urged by Mr. Parpia that we-cannot 
separately consider the business of selling textile machinery and of manu- 
facturing it. Now, in the first place, no connection has been suggested between 
selling imported textile machinery and manufacturing it in India. Mr. Parpia 
says that from the very start when the agreement was entered into with the 
American company, the assessee company contemplated manufacturing textile 
machinery. Now, to contemplate a thing is not the same as doing it, and how- 
ever deep the contemplation and however solemn the resolve, the gctual pro- 
duction and the actual manufacture, as already pointed out, did not start till 
after: March 31, 1950. Therefore, the only business that was carried on upto 
March 31, 1950, was the business of selling textile machinery. It is clear that 
in order to claim initial depreciation with regard to this factory, the factory 
must have some relation to*the business carried on by the assessee company. 
The factory had no such relation because the factory was being erected for the 
purpose of doing a different business by the assessee company which had not 
yet started. In this very case before the Supreme Court to which reference 
has been made, a similar question arose, because there the assessee was doing 
both the business of selling sugar and also manufacturing sugar, and the ques- 
tion that the Supreme Court had to consider was with regard to the sale of the 
machinery and plant of this company, and after bolding that ‘‘the sale of the 
machinery and plant was not an operation in furtherance of the business car- 
ried on by the company but was a realisation of its assets in the process of 
gradual winding up of its business which eventually culminated in the volun- 
tary liquidation of the ecompany’’, the Supreme Court considered this question 
from another aspect, and this is what the learned Judges say (p. 275): 

“|,.Even if the sale of the stock of sugar be regarded as carrying on of the business 
by the company and not a realisation of its assets with a view to winding up, the machi- 
nery or plant not being used in the accounting year at all and in any event not having 
had any connection with the carrying on of that limited business during the accounting 
year, Section 10(2)(vii) can have no application to the sale of any such machinery or 
plant.” 

Therefore, in the case before us, the factory or the building in respect of which 
the assessee company is claiming depreciation must have a connection with the 
limited business which the assessee company was doing in the year of account, 
viz. the selling of textile machinery. It was not doing the more comprehensive 
business which it contemplated, viz. the manufacture and sale of textile machi- 
nery. Therefore, for the purpose of deciding whether the assessee company is 
entitled to this allowance we have not to consider a business which the assessee 
company contemplated carrying on or a business with regard to which prepara- 
tion had been made and which was proposed to be carried on later on, but we 
have only to consider that limited business which was actually carried on in the 
year of account. . 
Mr. Parpia strongly relied on a judgment of this Court in Western India Etc. 
Co. v. Commr. I. T., Bombay.’ That judgment, in our opinion, far from help- 
e ing Mr. Parpia’s contention, really goes against him. What we were there con- 
efiering was the expression ‘‘setting up of a business” used in s. 2(11) and 
we pointed out that there was a difference between setting up of a business and 
the commencement of a business, and at p. 736 we said: 

“The distinction is this that when a business is established and is ready to com- 

mence, business, then it can be said of that business that it is set up. But before it is ready 
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to commence business it is not set up. But there may be an interregnum, there may bes 
an interv&l between a business which is set up and a business which is, comm aa 
Now, here we have to consider not the setting up of the business but the cém- 
mencement of the business, and even if the business was set up in the sense that 
the building of the factory was complete and part of the machinery was install- 
ed, there was an interregnum between the setting up and the ultimate commence® 
ment of the business which took place four months after the close of the year 
of account. 

Mr. Parpia also referred to a decision of the Madras High Court reported in 
General Corporation Ltd. v. Commsr. of Inc.-tux.1 Tne facts there were entirely 
@ifferent from the facts we have before us. There actual business of mining 
went on, that business was discontinued, and after discontinuance it was resum- 
ed, and the first thing that was done in order to resume the business was a cer- 
tain amount of prospecting work and the expenses of this prospecting work 
were claimed as expenses of a business which was carried on, and the Court held 
that although actual mining operation had not started, the expenses of the pros- 
pecting work were permissible allowances. Now, apart from the fact that in this 
case a business had already commenced, it was carried on, and it had to be 
temporarily suspended, the other important fact which the judgment clearly 
sets out is that one of the objects of the company was to search for, win, work 
and get mica. Therefore, even when it was prospecting or searching for mica, 
the company was carrying on business within the meaning of its objects as. 
contained in the memorandum of association. Finally, as Mr. Justice Madhavan 
Nair says (p. 355): 

“It ig not necessary to discuss the various illustrative cases brought to our notice as 

the decision whether the business was being carried on must depend in each case on 
its own facts and not on any general theory of law.” 
Therefore, we must decide the case before us on the facts which have been esta- 
blished, and on the facts established we agree with the Tribunal that the factory 
was not used for the purpose of the business which in fact was not carried on 
in the year of account. 

The result, therefore, is that the question submitted to us must be answered 
in the negative. 

Before we part with this reference, we must draw the attention of the Taxing 
Authorities to the obvious injustice which the assessee company has suffered by 
reason of what we must consider to be a lacuna in the law. If the intention of 
the Legislature was to give an impetus to an assessee who sets up new buildings 
and installs new machinery, then there is no reason why this particular assessee 
should not get the benefit of initial depreciation. There is no reason on prin- 
ciple why this assessee should have got the benefit of initial depreciation if it 
had completed its building a few months before the year of account and had 
eommenced production. We, therefore, request the authorities to sympathetic- 
ally consider the case of the assessee and to give such relief as they think proper. 


The assessee to pay the costs of this reference. 


Solicitors for the applicant: Minocher Hiralal & Co. 
Solicitor for the respondent: N. K. Petigara. 
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~ N j Before Mr. Justice Shah. 
AMBU RAMA MHATRE v. BHAU HALYA PATIL. äi 


Bombay Agricultural Debtors Relief Act (Bom. XXVIII of 1947), Secs. 24, 6—Transfer 
” of Property Act (IV of 1882}, Sec. 91—Respondent claiming in debt adjustment appli- 
* cation that transfer of land by him and others in nature of mortgage—Lower Courts 
holding that transaction a mortgage and respondent alone a debtor within Act— 
Whether impugned transaction could be declared mortgage to extent of interest of 
respondent in property and debt scaled down and award Umited to such oe 
Respondent whether entitled to redeem entire property. 

The respondent and others filed a debt adjustment application alleging that a 
were agricultural debtors or agricultural labourers within the meaning of the Bombay 
Agricultural Debtors Relief Act, 1947, and claimed that the transfer of certain lands 
under a sale deed by the father of the respondent and others was in, the nature of a 
mortgage. The lower Courts held that the transaction was in the nature of a mort- 
gage, that the respondent was alone a debtor within the meaning of the Act and the 
other applicants were not debtors and that the respondent was entitled to redeem the 
mortgage in its entirety. It was contended that the respondent alone being a debtor, 

. the impugned transaction dbuld be declared a mortgage to the extent of his interest 
in the property and that the mortgage debt could be scaled down to the extent of a 
fraction of the debt equal to the fractional interest which the respondent had in the 
property, and that the rest of the debt could not be scaled down under the Act:— 

Held, that as the respondent was one of the co-mortgagors, he was liable for the 
whole debt jointly and severally, and he was entitled to redeem the entire property 
on payment of the debt declared to be due under the mortgage, and 

that, therefore, the Court had to take an account of the entire debt due under the 
mortgage even though some of the mortgagors were not debtors within the meaning 
of the Act, and that the scaling down had also to be of the entire debt and the award 
had also to relate to the entire debt and could not be limited to the fractional interest 
of the respondent in the property encumbered by the mortgage, and 

that on payment of the amount declared to be due under the Act, the respondent 
was entitled to redeem the mortgage in its entirety and to obtain possession of the 
property. 

A debtor having the right under s. 24 of the Bombay. Agricultural Debtors Relief 
Act, 1947, to show that a transaction whereby property is transferred is in the nature 
of a mortgage, that right cannot be limited to the debtor's interest in the property 
subject to the mortgage. Under s. 24 it is open to the Court having regard to the 
circumstances connected therewith to declare a transfer by the debtor, or by 
any other person from whom he has inherited the right, to be in the nature of a 
mortgage. There is nothing in the section to support the view that the declaration of 
the real nature of the transfer will be limited to the interest which the debtor has in 
the property transferred. In ita very nature a mortgage is an indivisible transfer and 
it cannot be partially a mortgage and partially a sale or transfer of another character. 

V. Ramaswami Ayyangar v. T. N. V. Kailasa Thevar, distinguished. 
Venkatavadhanulu v. Ramayya, referred to. 





Re [ 

Halya Mahadu Joma Mangalya 
| | l 

Bhau Jakhu Bemtya Bhiva 


e Certain lands belonged to four brothers, Halya, Mahadu, Joma and Man- 

galya, as their ancestral and joint family property, and on October 12, 1911, 
*Doecidsd, Angust 8, 1956. Civil Revision Civil Judge, Juntor Division, at Pen, in D.A.B. 

Application No. 1482 of 1955, from the No, 682 of 1947. 

decl-ion of V.N. Palekar, District Judgs, at 1 [1951] S.C.R. 292, 

Kolaba, in B.A. D.R. Appeal No. 85 of 1954, 2 [1954] Mad. 158, š 

modifying the deoree passed by §. N. Panes: 
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the four brothers jointly passed a sale-deed in respect of these lands in favour 
of their treditor one Hussein Maner for Rs. 1,137-4-0. Te these, lands 
were sold to one Ambu (appellant No. 1) on December 20, 1938, and #1943 
Ambu sold one of these lands to Changu (appellant No. 2) and gifted another 
land to his daughter, who was the mother of one Kousalyabai (appellant No. 3). 
Subsequently out of the four joint vendors of the lands the first three diede 
Halya left a son Bhau, Mahadu left a son Jakhu and Joma left surviving hy, 
two sons Bemtya and Bhiva. . 

In July 1947, Bhau, Jakhu, Bemtya, Bhiva and Mangalya (applicants), 
claiming to be agricultural labourers under s. 24(2) of the Bombay Agricultural 
Debtors Relief Act, 1947, made an application against appellants Nos, 1 and 2 
aiid the mother of appellant No. 3, to declare the transaction dated October 12, 
1911, in the nature of a mortgage and for redemption and possession of the 
lands. The appellants denied that the applicants were agricultural labourers 
and they also denied that the transaction in dispute was in the nature of a 
mortgage. “During the pendency of the application appellant No. 3’s mother 
died and appellant No. 3 was brought on the record. The trial Judge held that 
out of the five applicants Bhau alone was an agricultural labourer and he made 
an award declaring Bhan a debtor and directing the appellants to put him in 
possession of the lands. R 

On appeal the District Judge confirmed the finding of the trial Court that the 
transaction in dispute was in the nature of a mortgage but he set aside the 
award and remanded the case to the lower Court to ascertain whether Bhau 
was entitled to redeem and recover possession of his joint one-fourth share in 
the lands or the entire lands including the share of the other co-applicants who 
were held to be non-agricultural labourers. The trial Judge on remand held 
that Bhau was entitled to redeem the whole mortgage and that Rs. 1,100-6-0 
were due on the mortgage and he made a fresh award accordingly. On appeal 
against the award the District Judge modified the award by substituting the 
figure Rs. 1,200 in place of Rs. 1,100-6-0 but in other respects he confirmed the 
award, observing, in his judgment, as follows :— 

“The Jearned pleader for the appellants has submitted in the alternative that when 
ihe others are held to be non-debtors, then, in so far as they are concerned, the transac- 
tion remains a sale and hence the creditors would be the owners of their shares. There- 
fore, what remains is only the equity of redemption concerning the share of the appli- 
cant. This could be redeemed by him. Here again, I think that the argument cannot be 
accepted. When the Court finds that the transaction was a mortgage, it means that as 
between applicant No. 1 and the creditors the entire transaction was a mortgage. It 
would be, therefore, wrong to say that it would be a mortgage only in so far as it concerns 
the 1/4th share of applicant No. 1. The mortgage should be redeemed in part only if 
after the mortgage the mortgagee becomes entitled to a part of the property. In the 
present case this is not so. Hence I think that applicant No. 1 would be entitled to 
redeem the entire mortgage.” — 


Appellants Nos. 1 and 3 appealed. 


M. M. Virkar, for the applicants. 
M. M. Virkar, for opponent No. 1. 


SHAH J. Bhau Halya Patil, whom I will hereafter refer to as ‘‘respondcnt 
No. 1”, and four others filed Debt Adjustment Application No. 682 of 1947 in 
the Court of the Civil Judge, Junior Division, at Pen, against four creditors for 
adjustment of their depts, alleging that they were agricultural debtors or agri- 
cultural® labourers withi 
Relief Act. The applicants claimed that the transfer of lands S. No. 51 Po? 
Hissas Nos. 3 and 4, S. No. 90 Pot No. 1 and S. No. 155 Pot Nos. 2 and 3 under 
a sale-deed executed on October 12, 1911, by Halya Patil—father of 
respondent No. 1—and certain other persons, in favour of one Shaikh 
Husain Shaikh Sileman, for Rs. 1,137-4-0 was in the nature of a mortgage and 
the trafisferees from Shaikh Husain Shaikh Sileman acquired the yightyonly of 
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mortgagees. The application was resisted by the transferees from Shaikh Hu- 
sain. The learned trial Judge held that the sale-deed was in the nat&re of .a 
mortgdge and*that the transferees from Shaikh Husain were not protected by 
s. 25(2) of the Bombay Agricultural Debtors Relief Act and that they were 
transferees merely of mortgagee rights, and he made an award declaring that 
vespondent No. 1 alone was a debtor and directing the transferees from Shaikh 
ee ic put respondent No. 1 in possession of the lands conveyed under the 
sale-deed. 

_ In appeal to the District Court at Alibag the finding as to the nature of the 
Impugned transaction was affirmed but the award was set aside and the pro- 
ceedings were remanded to the trial Court to ascertain whether respondent No. d 
was entitled to redeem the entire mortgage. The learned trial Judge on remand 
held that respondent No. 1 was entitled to redeem the mortgage in its entirety. 
He held that Rs. 1,100-6-0 were due under the mortgage, and*made a fresh 
award on that finding. 

Against that award an appeal was preferred to the District Court at Alibag 
aud in appeal the learned District Judge partially modified the award by sub- 
stituting Rs. 1,200 for Rs. 1,100-6-0, but in all other respects he confirmed the 
award made by the trial Court. Against the order passed in appeal this revi- 
sion application has been filed by two of the transferees from Shaikh Husain. 

The principal contention urged in support of this revision application is that 
when on the findings of the Courts below respondent No. 1 alone was a debtor, 
an order declaring that the impugned transaction, in its entirety was in the 
nature of a mortgage and enabling respondent No. 1 on payment of the amount 
declared to be due under the mortgage to an order for redemption of the 
mortgage and for possession of the entire property, could not in law be passed. 
It was urged that respondent No. 1 alone being a debtor, the impugned trans- 
action can be declared a mortgage to the extent of his interest in the property 
and that in any event the mortgage debt can be scaled down to the extent of a 
fraction of the debt equal to the fractional interest which respondent No. 1 
has in the property, and that the rest of the debt cannot be sealed down under 
the Bombay Agricultural Debtors Relief Act. 

Now, the original sale-deed was executed by Halya Balu—father of respon- 
dent No. 1—Mahadu, Joma Balu and Sakhi widow of Balu. This transaction 
was ostensibly in the form of a sale-deed. The Courts below have held that the 
transaction was in the nature of a mortgage but they have held that respondent 
No. 1 was alone a debtor within the meaning of the Bombay Agricultural 
Debtors Relief Act and the other applicants were not debtors. The transaction 
incorporated in the sale-deed, dated October 12, 1911, being in the nature of a 
mortgage, respondent No. 1 as one of the mortgagors has the right to redeem 
the mortgage in its entirety. That is clear from the terms of s. 91 of the Transfer 
of Property Act which provides that ‘‘any person who has any interest ‘in, or 
charge upon, the property mortgaged or in or upon the right to redeem the 
same’’ has the right to redeem the property. - But under the provisions contain- 
ed in the Evidence Act evidence to vary the terms of a document which is in 
the form of a sale-deed, cannot be led to prove that the parties to the deed 
intended to create a mortgage. An agricultural debtor, notwithstanding 
any provision to the contrary contained in any law, or custom or contract, is 
under s. 24 of the Bombay Agricultural Debtors Relief Act entitled to show 
that a transfer of land is in the nature of a mortgage, even though such trans- 
fer is in form ea transaction of a different character. A debtor having the right 
to show that a transaction whereby property is transferrgd is in the nature of a 


” mortgage, that right cannot, in my judgment, be limited to the debtor’ interest 


“in the property subject to the mortgage. Under s. 24 of the Bombay Agricultural 
Debtors Relief Act it is open to the Court having regard to the circumstances 
connected therewith to declare a transfer by the debtor, or by any other person 
from whom he has inherited the right, to be in the nature of a mortgage. There 
is nothing in the section to support the view that the declaration of the real 
nature gf the transfer will be limited to the interest which the debtor ha& in the 
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property transferred. In its very nature a mortgage is an indivisible transfer 
and it qgnnot be partially a mortgage and partially a sale or transfer of another 
character. The contention that the right of respondent No. 1*as a dfbtoy is 
limited to obtaining a declaration that to the extent of his interest only in the 
property there is a mortgage outstanding in favour of the transferees 
from Shaikh Husain cannot be accepted. The declaration to be made 
by the Court must be a declaration that the entire transaction, dazed 
October 12, 1911, is in the nature of a mortgage. If the impugned transaction 
be held to be in the nature of a mortgage, the Bombay Agricultural Debtors 
Relief Act makes it obligatory upon the Court to take an account of the trans- 
Sean in the manner prescribed by s. 22 of the Act. After taking accounts the 

ourt is required to determine certain particulars prescribed by s. 27 and to 
ascertain the paying capacity of the debtor, and to scale down the debts. After 
the amount of debts due by the debtor are ascertained, the Court makes an 
award under s. 32 of the Act. 

As respqndant No. 1 is one of the co-mortgagors he is liable for the whole 
debt jointly and severally with the other mortgagors, and he is entitled to 
redeem the entire property on payment of the debt declared to be due under 
the mortgage. The account of the transaction will, therefore, embrace the en- 
tire debt, and the scaling down must also be of the entire debt, and the award 
must also relate to the entire debt and cannot be Ifmited to the fractional inte- 
yest of the debtor in the property encumbered by the mortgage. It cannot be 
disputed that when a mortgage is created jointly on property in which several 
persons are interested each of the mortgagors is liable in the absence of a con- 
tract to the contrary to pay the entire debt, and the liability of a mortgagor 
is not proportionate to the extent of his interest in the mortgaged property. 
The Court has, therefore, to take an account of the entire debt due under the 
mortgage even though some of the mortgagors are not debtors within the meaning 
of the Bombay Agricultural Debtors Relief Act, and an award must be made in 
respect of the entire debt. Once an award is ‘made, the debtor is entitled, on 
payment of the amount declared to be due under the Bombay Agricultural 
Debtors Relief Act, to redeem the mortgage in its entirety and to obtain pos- 
session of the property. 

I agree with the view of the learned appellate Judge that: 

“when the Court finds that the transaction is a mortgage though expressed in the 
form of a sale-deed, it amounts to a finding of a single mortgage. It can be redeemed 
only as a whole...But once it is found that it is a mortgage, then even one mortgagor 
can redeem it.” 

Mr. Limaye on behalf of the petitioners has invited my attention to a judg- 
ment of the Supreme Court reported in V. Ramaswamt Ayyangar v. 
T. N. V. Kaasa Thevar,' in support of the contention that where by a statute 
dealing with adjustment and scaling down of liabilities of certain classes of 
debtors relief is intended to be given to persons who fall within that class and 
not to other persons, if a debt is scaled down, the benefit of that scaling down 
eannot be obtained by persons who did not satisfy the requirement of the statute. 
Now, in Ramaswamt Ayyangar’s case, a sult was filed to enforce a mortgage 
executed by defendant No. 1 for himself and on behalf of defendants 
Nos. 2 to 7. A preliminary mortgage decree was passed against defendant No. 1 
and defendants Nos. 3 to 7 for Rs. 1,08,098 and interest, and the suit was dis- 
missed against defendant No. 2. Appeals were preferred against that decree 
by the plaintiff and defendants Nos. 3 to 7 and during the pendency of the 
appeals the Madras Agriculturists’ Relief Act, 1938, was enacted by the Legis- 
lature, @nd on the application filed by defendants Nos. 2 to 7 the amount of the ° 
decree was scaled down to Rs. 49,255 and interest thereon at 6 per cent. fron? 
October 1, 1937, in so far as defendants Nos. 2 to 7 were concerned, but qua 
defendant No. 1 the decree for the full amount decreed by the trial Court was 
maintained. Under the preliminary decree the amounts declared were not paid. 


e 1 [1951] S.C.R. 292, 
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and a decree absolute for sale was passed. Thereafter, there was a settlement 
of the decree. Under the settlement the decree-holder agreed toe receive 

- Rs. 24000 fr8m defendant No.--2'and to release him and his share in 
the mortgaged property. Likewise the decree-holder eereed to receive 
Rs. 48,000 from defendants Nos. 3 to 7 and to release them and their 
share of the mortgaged property. The amount payable by defendant No. 1 was 
settled at Rs. 37,500 and that amount was to be paid by one Yacob Nadar and 
on payment of that amount the decree against defendant No. 1 was to be assign- 
ed to the said Yacob Nadar. Defendants Nos. 2 to 7 paid the amounts agreed 
to be paid by them and got released their shares in the property mortgaged. 
Yacob Nadar, however, did not pay the amount, but defendant No. 1 paid 
Rs. 3,215 in Court and filed an application praying that as the amount deposited 
by him together with the payments already made by defendants Nos. 2 to 7 
completely wiped off the debt due under the decree as scaled down, full satis- 
faction may be recorded and the property of defendant No. 1 be exonerated 
from liability for the mortgage debt. This application was rejected by the 
Subordinate Judge. On appeal to the High Court of Madras it was held that 
defendant No. 1 was entitled to the benefit of the scaling down in favour of 
defendants Nos. 2 to 7 as the mortgage debt was one and indivisible. Against 
the decree passed by the Madras High Court an appeal was preferred to the 
Supreme Court and their Lordships of the Supreme Court held that the ratio 
decidendi of the cases in which it was held that a purchaser of mortgaged 
properties was entitled to the benefit of a decree which had been scaled down, 
even though the purchaser himself was not an agriculturist, was not applicable 
to the case before them. Their Lordships observed that under the provisions 
of the Act, there was no objection to a decree for a reduced amount being passed 
against an agricultural debtor, while the same relief was not given to his co- 
debtors, and defendant No. 1 was, therefore, not entitled to claim the benefit of 
the scaling down of the decretal debt in favour of defendants Nos. 2 to 7. The 
Supreme Court, therefore, reversed the decree passed by the Madras High Court 
and restored the decree passed by the learned trial Judge. 


Mr. Limaye placed strong reliance upon the following observations made by 
Mr. Justice Mukherjea (p. 299): 

“ ..Thus in case of a mortgage debt when the loan has been advanced to more than 
one person, if one of the debtors happens to be an agriculturist while others are not, the 
agriculturist debtor would certainly be entitled to have his debts scaled down under 
the provisions of the Act in spite of the provision of general law which prevents a mort- 
gagor from denying the liability of the interest which he owns in the mortgaged property 
to satisfy the entire mortgage debt. There is, therefore, nothing wrong in law in scaling 
down a mortgage decree in favour of one of the judgment-debtors, while as regards others 
the decree is kept intact,” 


and contended that the scaling down of the mortgage debt must be limited to 
the extent of the interest of the mortgagors who are agricultural debtors and 
the debt cannot be scaled down to the extent of the interest of the non-agricultural 
dehtors. It is, however, to be noted that in Ramaswamy Ayyangar’s case a 
preliminary decree was expressly passed against defendant No. 1 whereby his 
lability was fixed at Rs. 1,08.098 and the liability of defendants Nos. 2 to 7 
was reduced to Rs, 49,255. Thereafter defendants Nos. 2 to 7 paid amounts 
which they had asreed under the settlement with the deeree-holder to pav and 
they got released their shares in the mortgaged property. Defendants Nos. 2 
to 7 only redeemed their shares in the property and did not redeem the entire 
e pponerty on payment of the amount declared to be due uħder the mortamge. De- 
*endant No. 1 who was ordered to pay Rs. 1,08,098 then applied to the Court 
and sought to redeem by paying the balance of the amount remaining due by 
defendants Nos. 2 to 7 in order to obtain full benefit of the scaling down, and 
defendant No. 1 elaimed that the decree be marked satisfied. Evidently 
the liability of defendant No. 1 being for Rs, 1,08,098, the decree against him 
could yot bg satisfied by, payment of an amount less than the Amount 
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directed, to be paid by him. It was held, having regard to the terms of the 
decree and the provisions of the Act which. provided for adjvstufent of labwlity 
of debtors and also the adjustment of the ‘decree, that defendant No. 1 could 
not claim benefit of the scaling down of the debt in favour of defendants Nos. 
2 to7. The Supreme Court held that the unity of the mortgage was broken up 
by a term implicit in the decree and the settlement between the decree-holger 
and defendants Nos. 2 to 7. Their Lordships observed that it was a ‘plain im- 
plication’ of the decree that on payment of the amount directed to be paid by 
defendants Nos. 2 to 7 their interest alone in the mortgaged property would 
not be liable to be sold. It is evident that if under the preliminary decree de- 
Pendant No. 1 desired to redeem the mortgage, he had to pay Rs. 1,08,098, aud 
if defendants Nos. 2 to 7 desired to redeem the mortgage, they had to pay 
Rs. 49,255. It, also appears from the observations made at page 300 that under 
s. 14 of the Madras Agriculturists’ Relief Act which proviles for separation 
of a debt incurred by a Hindu family, some members of which were agricul- 
turists while others were not, afforded a clear indication that the splitting up 
of a debt in certain circumstances was in accordance with the scheme of the Act. 
But under the Bombay Agricultural Debtors Relief Act there is no provision 
whereby debts Jointly due, can be split up between promisors who are debtors 
within the meaning of the Act and promisors who are non-cebtors. There is 
nothing in the Judgment of the Supreme Court which supports a general pro- 
position that in a mortgage suit where some of the mortgagers are entitled to 
the benefit of a special statute like the Madras Agriculturists’* Relief Act and 
the rest are not, the right of the former is limited to redeeming only their frac- 
tional interest in the property and not the mortgage in its entirety. V. Rama- 
swami Ayyangar’s case, therefore, has, in my judgment, no application to the 
facts of the present case. 

Reliance was also sought to be placed upon Venkatavadhanulu v. 
Ramayya.' That was a case in which the mortgagee filed a suit against 
the mortgagors some of whom were agriculturists entitled to the benefit 
of the Madras Agriculturists’ Relief Act and some were non-agricul- 
‘turists, and it was held by a full bench of the Madras High Court, rely- 
ing upon the Supreme Court judgment referred to earlier, that discharge 
of a debt as scaled down by the agriculturist mortgagor did not extin- 
guish the debt against the non-agriculturist mortgagor. In this case I 
am not called upon to decide the: question whether the debt due by non-agricul- 
tural debtors may be deemed to be discharged by redemption of the morteage 
by respondent No. 1. The case does not negative the right of respondent No. 1 
to redeem the entire mortgage on payment of the debt declared to be due by 
him under the award. 

Reliance was also sought to be placed by Mr. Limaye upon s. 6 of the Bombay 
Agricultural Debtors Relief Act. Sub-section (1) of s. 6, in so far as it ig 
material, provides: 

“If the payment of a debt due by a debtor is guaranteed by a surety or if a debtor 
is otherwise jointly and severally liable for any debt along with any other person and if 
the surety or such other person is not a debtor, the debtor may make an application under 
section 4 for relief in respect of such debt and the Court may after consideration of the 
facts and circumstances of the case proceed with the adjustment of debts under this Act 
so far as such applicant is concerned.” 

Relying upon the expression ‘‘in go far as such applicant is concerned” Mr. 
Limaye contended that jurisdiction is conferred upon the Court to adiust only 


a fractio® of the debt due by the debtor. There is, in my view, no warrant for e 


such a contention. The Legislature has by s. 6 provided that in the case of a 
joint lability the debt will be adjusted gua the debtor leaving it to the creditor 
or the debtor to take such proceedings as are open to him for enforcement of 
the liability of the non-debtors. Sub-section (2) of s. 6 was also sought to be 
relied upon. That sub-section provides that in the event of adjustment 
e = 
1 [1954] Mad. 15m Š j 
L.R.—62. 
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being made under sub-s. (1) a surety shall be discharged from liaþility in 
respect of debts or portion of the debts of such debtor which are extinguished 
ander the provisions of the Act and the surety shall not be entitled to proceed 
against the debtor in respect of such debts or portion. In other words, when the 
peony of tue principal debtor is extinguished, to that extent the liability of 
the surety also is extinguished and the surety cannot proceed against the debtor 
in respect of that portion of the debt which has been extinguished. That sub- 
section also can, in my Judgment, have no bearing on the question to be de- 
cided in this case. 

In my view, the learned District Judge was right in holding that respondent 
No. 1 was entitled to redeem the mortgaged property on payment of Rs. 1,200 
declared to be due by him. 

Rule is, therefore, discharged with costs. : 


Rule discharged. 


SUPREME COURT. 


Present: The Howble Mr. S. R. Das, Acting Chief Justice, Mr. Justice Bhagwati, 
Mr. Justice Jdgannadhadas, Mr. Justice B. P. Sinha and Mr. Justice Jafer Imam. 


THE STATE OF BOMBAY v. R. 8. NANJI.® 


Bombay Land Requisition Act (Bom. XXXIII of 1948), Sec. 5—Road Transport Corpora- 
tions Act (LXIV of 1950), Secs. 19, 14—Premises requisitioned for housing an officer of 
State Road Transport Service—Whether such requisition for a “public purpose’. 


The State of Bombay, by an order, requisitioned under s. 5 of the Bombay Land Re- 
quisition Act, 1948, certain premises specified therein, stating that the premises were 
requisitioned “for a public purpose, namely, for housing an officer of the State Road 
Transport Corporation which is a public utility service.’ On the question whether 
the requisition was for a public purpose or not:— 

Held, that providing living accommodation for its employees was a statutory acti- 
vity of the Corporation and it was essential for it to provide such accommodation 
in order to ensure an efficient working of the road transport system and, therefore, 
the requisitioning of the premises to advance and insure that activity must be re- 
garded as for a public purpose and the ‘order was, therefore, validly passed under 
the Act. 

It is impossible to precisely define the expression ‘public purpose’. In each case 
all the facts and circumstances will require to be closely examined in order to deter- 
mine whether a ‘public purpose’ has been established. Prima facte the Government 
is the best judge as to whether ‘public purpose’ is served by issuing a requisition 
order, but it is not the sole judge. The Courts have the jurisdiction and it is their 
duty to determine the matter whenever a question is raised whether a requisition ord 
is or is not for a ‘public purpose’. = 

Hamabai Framjee Petit v. Secretary of State for India, The State of Bombay v. 
Bhanji Munji? and The State of Bombay v. Ali Gulshan explained. 


Onr R. S. Nanji (petitioner) who was, the tenant of a flat in “*Kothari 
Building” situated at Sandhurst Bridge in Bombay was served with a requisi- 
tion order on May 12, 1952, which was in the following.terms :— 
> “Whereas on Inquiry it is found that the tenant of the part of the building specified 
below has not actually resided therein for a continuous period of six months immediate- 


ly preceding the date of this order. 


* Decided. January 17. 1956. Civil Appeul 2 [1985] I 8. C. R.777, 8.0. 57 Bom. L. R. 
No. 235 of 1954. from Bombav. 595. 

1 Cg) Le R. 42 I.A. 44, sc. 17 Bom. 3 [1953] 2 8. C. R. 867, 8.0. 58 Bom. L. R. 
L.R. 100. ° 
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Now,, therefore, in exercise of the powers conferred by sub-section(1) of section 5 
of the Bombay Land Requisition Act, 1948 (Bom. XXXII of 1948), the* Governrfient of 
Bombay is pleased to requisition the said part of the building for a public purpose, name- 
ly, for housing an Officer of the State Road Transport Corporation which is a public 
utility service. 


On May 13, 1952, the petitioner was served with another order whereby the 
State of Bombay (respondent) allotted the said flat to one M. M. Shah of the 
State Road Transport Corporation, Worli, Bombay. The petitioner filed a 
petition in the High Court for a writ of mandamus or a direction or order in 
the nature of mandamus under art. 226 of the Constitution of India ordering 

e respondent to forbear from enforcing the requisition and allotment orders. 
The application was heard by Tendolkar J. who set aside the impugned order, 
observing, in the course of his judgment, as follows :— 


TENDOLK4R J. Turning next to the purpose for which the requisition is 
made, it is admitted that the State Road Transport Corporation is a public 
utility concern. But what is urged on behalf of the petitioner is that provi- 
ding residential accommodation to one of its officers is not necessarily a public 
purpose. Now, the Bombay State Road Transport Corporation was formed 
under the Road Transport Corporations Act, 1948, but as this Act was decla- 
red to be ultra vires, Parliament passed the Road Transport Corporations Act, 
1950, and under the said Act the Corporation was deemed to have been validly 
constituted from its very inception. There can be little doubt that the Corpo- 
ration serves an essential public purpose because it is established for the pur- 
pose of development and co-ordination of road transport. The only question 
is whether providing accommodation to every servant of the Corporation is a 
publice purpose. 

Now, in my judgment in Nazmuddin J. Bhimani v. State of Bombay re- 
ported “under the report of the case of Bhanjee Munjee v. Bombay State’ I had 
occasion to consider the circumstances under which providing of accommoda- 
tion for an individual may constitute a public purpose; and the conclusion f 
arrived at was thus stated by me (p. 695): 

“...from a review of these decisions two principles emerge: (1) that requisition 

for an individual or for a limited number of individuals can be a public purpose only 
if public interest is directly and vitally served by such requisition and (2) prima facte 
the Government are the best judges of what is a public purpose and the Court will be 
most reluctant to interfere unless obviously the decision of the Government is unsus- 
tainable or unreasonable.” 
What I have got to consider, therefore, is whether requisitioning the premises 
concerned for accommodating an officer of the State Road Transport Corpo- 
ration directly or vitally serves any public interest. Now, since the Corpo- 
ration is a public utility concern, there can be no doubt that providing accom- 
modation for the Corporation as such would serve a publie purpose; and it 
may conceivably be that if it were established that for the efficient conduct of 
the work of the Corporation it were essential that any one or more office-hearers 
should live on or near the premises of the Corporation, providing residential 
accommodation for them may possibly be a publie purpose. But it seems to 
me extremely d'fñcult to hold that providing accommodation for every servant 
of the Corporation is a publie purpose. 


Reliance has been placed on behalf of the Government on the provisions of 
s. 43 of the Road Transport Corporations Act, 1950, which enacts that all . 
officers ahd servants of the Corporation shall he deemed to be public gervanitss 
for the purpose of s. 21 of the Indian Penal Code. That. in my opinion, has” 
no relevance to the matter that I have got to consider. They are not public 
servants for all purposes. They are publie servants only for the purpose 
of the Indian Penal Code, and that cannot confer upon them a status of 


. 1 (1952) 54 Bom. L. R. 693, ~ e 
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Government servants, providing accommodation for whom has always been 
held te be a public purpose. ? l í 

Mr. Kantawala for Government has drawn my attention to several sections 
of the said Act in order to persuade me to hold that the Corporation stands 
on the same footing as Government, and that providing accommodation for 
servants of the Corporation stands on the same footing as providing accommo- 
dation for Government officers. The attempt has been to prove that the Cor- 
poration 1s really Government. Reliance has been placed on s. 23, sub-s. (1), 
which provides that the Central and the State Governments may provide 
finance to the Corporation. But, it must be remembered that this is not the 
only method of financing the Corporation, and the subsequent sub-section iff 
s. 23 provides for the issue of a share capital where capital is not provided 
by tne Central Government or the State Government. Then there is in s. 28 
provision for payment of interest and dividend. Then s. 30 provides that after 
the payment of interest and dividend and after making provigion, for depre- 
ciation, reserve and other funds, the net annual profits may be utilised for 
the provision of amenities to the passengers using the road transport services, 
welfare of labour employed by the Corporation and for such other purposes as 
may be preseribed with the previous approval of the Central Government, 
and the balance shall be mede over to the State Government for the purpose 
of road development. Reliance is also placed on gs. 36 to 38 which confer 
powers and control on the State Government over the Corporation. None of 
these provisions will enable me to hold that the Corporation stands in the same 
position as Government. Government may render financial assistance to any 
commercial undertaking in any shape or form. The Legislature has got the 
power to control the dividends of any company, and so'has it the power to give 
powers of control over a company to the State Government if it so chooses. 
By reason of these sections it cannot possibly be held that the Road Transport 
Corporation stands on the same footing as Government. It is a publie utility 
concern such as for instance an educational institution may be. But just as 
in the case of an educational inst*tution it cannot be alleged that providing 
residential accommodation to every person employed in that institution, as 
opposed to any person whose presence on the premises of the educational insti- 
tution, may be essential for the efficient working of that institution, is a public 
purpose, similarly, in my opinion, it cannot possibly be held that providing 
accommodation to every servant of the Road Transport Corporation is a public 
purpose. Providing of such accommodation cannot directly or vitally serve 
any public interest; and since this consideration appears to have been over- 
looked by the Government in coming to this decision that this was a public 
purpose, although prima facte Government are the best Judges of a public 
purpose, I cannot bold that providing accommodation to an officer’ of the State 
Road Transport Corporation is a public purpose. The reauisition, therefore, 
is not for a public purpose and the order of requisition is liable to be set aside. 
The allotment order will necessarily go with it. 


The respondent appealed. The appeal was heard by Chagla C.J. and Shah J. 
who dismissed it, delivering the following judgments on February 26, 1953 :— 


CHAGTA C.J. The very short question that arises in this appeal is whether 
a requisition order passed by the State of Bombay on May 12, 1952, can 
be upheld on the ground“that the house in question was requisitioned for a 
public purpose. The public purpose is indicated in the order itself and that 
e is for hous'ng an officer of the State Road TransporteCorporation which is a 
e Public utilitv service, and Mr. Dalal who appears for the State has done his 
best to satisfy us that housing an officer of a public utility service is a public 
rpose. : 
P Mr Dalal has taken us through the relevant provisions of the Road Trans- 
port Corporations Act, LXIV of 1950, and it is clear from the provisions of 
this Act thať the Government exercises a very wide and extensive control over 
this C@rpordtion. But evan so it is impossible to contend that this Corporation 
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is nothing more than a department of Government, and it is equally impossible 
to contend that the employees of this Corporation are Government servants, 
It is true that under s. 43, members, officers and servants of a Corpor¢tion are 
deemed to be public servants, but they are deemed to be public servants for a 
limited purpose and tnat limited purpose is for the purposes of s. 21 of the 
Indian Penal Code. In order to determine whether a purpose is a public pu?- 
pose or not, what we have to consider is, what is the primary object for which 
the premises were requisitioned. If the primary object is the general benefit 
of the community, then undoubtedly the purpose would be a public purpose, 
but if the primary object is the benefit of an individual or individuals and the 

ublic or the general community only indirectly benefits from the requisition, 
then the purpose will not be a public purpose. The classical definition which 
was given by the Privy Council accepting Mr. Justice-Batchelor’s statement 
of the law stil holds good. As Mr. Justice Batchelor puts it: 

“...it is enough to say that, in my opinion, the phrase, whatever else it may mean, 
must include a purpose, that is, an object or aim, in which the general interest of the 
community, as opposed to the particular interest of individuals, is directly and vitally 
concerned.” 

The interest of the community must not be merely indirectly concerned, but it 
must be directly and vitally concerned. The quastion is, in acquiring these 
premises was the interest of the community directly and vitally concerned? 
It is pointed out that the State Road Transport Corporation, as its objects 
indicate, was started for the purpose of running an important service to the 
State, and the object as set out in s. 3 was for providing an efficient and econo- 
mical system of road transport in the State. Therefore, there can be no doubt 
that as far as the State Road Transport Corporation itself is concerned, it does 
serve public interest. But we are not here concerned with the Corporation. 
The premises are not being acquired for the Corporation or for the purpose of 
the Corporation being able to carry out its objects. The premises are being 
requisitioned for an employee of the Corporation, and the question is whether, 
if Government wants to give facilities and afford conveniences to an employee 
of the Corporation, the object of the. Government can be considered in law 
to be a public purpose. It is difficult to understand how, in providing accom- 
modation to the employee of the State Road Transport Corporation, the Gov- 
ernment is serving directly and vitally the interest of the general community. 
Tt is difficult to controvert the position that the direct and vital benefit that is 
conferred is upon the employee himself. It is only indirectly that the public 
might possibly benefit. Mr. Dalal contends that if you want the Corporation 
to function efficiently, it is necessary to have efficient service, and you cannot 
have efficient service unless you satisfy the employees, and you cannot satisfy 
them unless you see that they are properly housed. The chain of reasoning 
is perfect, but the very chain of reasoning shows that the direct result of 
housing of the employee is not a benefit to the community, but the direct result 
is benefitting the employee himself, and by the chain of reasoning which hag 
been pointed out by Mr. Dalal, indirectly and ultimately the public comes to 
benefit by this requisition. It is pointed out that no distinction can be made 
between housing a Government servant and housing an employee ef a public 
utility service. Mr. Dalal says that if the principle.is accepted that to house 
a Government servant leads to efficiency of government service and that itself 
is public purpose, equally so must the principle be accepted that to house an 
employee of the Corporation would lead to the efficient working of the Corpo- 
ration and therefore wjll benefit the public. 
Now, Xith regard to housing a Government servant, the Privy Council Me 
Hamabai Framjee Petit v. Secretary of State for India’, to which reference 
has been made, came to accept. the position that in India at least it has always 
been understood that housing Government servants was a public purpose and 
the Privy Council bowed to the vaster experience that Indian Judges had of 
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Indian conditions and the Privy Council held that housing a government ser- 
vant was a public purpose on the ground that it would lead to the efficiency 
of public service. Whether that decision can be supported on principle or 
not, it was more looked upon as an exception rather than the enunciation of 
a correct statement of the law. Im any case, we are not concerned in this 
gase with the efficiency of public service. An employee of a public utility 
serwice does not belong to the publie service and, therefore, in housing an em- 
ployee of the Corporation it cannot be said that government is considering 
the efficiency of public service. But in any view of the case, we are not in- 
clined to extend the exception to which judicial recognition was given by the 

_ Privy Council. If we were to extend it to the employees of the Corporation, 
it would be difficult in principle to draw the line anywhere at all. How can 
it be urged that employees of municipalities, employees of other public utility 
concerns, employees of schools and colleges, would not equally fall within the 
same principle as the employees of the Corporation? Therefore, although 
housing a government servant has now been recognised for a considerable time 
as serving a public purpose, we do not think that we should apply that prin- 
ciple to the employees of publie utility concerns. 

Mr. Dalal has relied on a judgment of this Court in Alt Gulshan v. Bombay 
State’ and he has poiuted out that in that judgment this Court held 
that housing a member of a staff of a foreign Consulate did constitute a public 
purpose. Undoubtedly, this case does lend considerable support to the con- 
tention of Mr. Dalal, but, in my opinion, the case was really decided on the 
question of the purpose for which the premises were requisitioned not being 
a purpose of the State but a purpose of the Union, and the Court held that as 
the purpose was the purpose of the Union, the government had no authority 
to requisition the premises for that purpose. In that view of the case it was 
unnecessary for the Court to express any opinion as to whether housing an 
employee of a foreign Consulate did or did not constitute public purpose. 

In my opinion, therefore, the learned Judge below was right in taking the 
view that the housing of an officer of the State Road Transport Corporation 
was not a public purpose. The result is that the appeal fails and must be 
dismissed with costs. 


SHAH J. I agree. 

As the question raised is of some importance I propose to state shortly 
the reasons for agreeing with the view of the learned trial Judge. The order was 
passed by the State of Bombay on May 12, 1952, under s. 5(1) of the Bombay 
Land Requisition Act, 1948. The order was in the following terms :— 

“Now, therefore, in exercise of the powers conferred by sub-section (1) of section 5 
of the Bombay Land Requisition Act, 1948, the Government of Bombay is pleased to 
requisition the said part of the building for a public purpose, namely, for housing an 
officer of the State Road Transport Corporation, which is a public utility service.” 
Thereafter, the order set out the description of the part of the building which 
was sought to be requisitioned. That order was passed, as I said, under s. 5(1) 
of the Bombay Land Requisition Act, 1948. Section 5 of the Act in its first 
sub-section provides: 

“If in the opinion of the State Government it is necessary or expedient so to do, the 
State Government may by order in writing requisition any land for the purpose of 
the State or any other public purpose.” 

Then follows the proviso with which we are not concerned in the present 
` appeal. Under s. 5 it is evident that it is open to the State Government to 
requisition land either for the purpose of the State or any other public pur- 

pose. In the present case the requisition was not for the purpose of the State. 

but was for the purpose of providing housing accommodation to an officer of 
the State Road Transport Corporation which was called ‘a public utility ser- 
vice’, Normally, when an order is passed by the State Government in exer- 
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cise of the powers conferred upon it under the provisions of the Bombay Land 
Requisifion Act requisitionng certain property, and it ıs stated that tye pur- 
pose for which the property is sought to be requisitioned i$ a public pur- 
pose, this Court is prepared to accept, uf prima facie the purpose can be regard- 
ed as a public purpose, that the purpose is one wnich falis within the class 
known as a public purpose. Similarly, if the purpose can reasonably be rę- 
garded as a purpose of the State and it has been so designated in the order, 
then this Court would be prepared to accept that designation in the order and 
to proceed on that footing. But the order of the government ıs not conclu- 
sive. If it appears that a purpose is called a public purpose, but that desig- 
nation appears unsustainable or unreasonable, this Court would be entitled 
o go into the question and ascertain waether the purpose can be regarded as 
a public purpose within the normal connotation of that expression. 

Now, in thjs case the State Government has stated that the public purpose 
was for housing an officer of the State Road Transport Corporation which is 
a public utility service. It is undeniable that the State Road Transport Cor- 
poration, which has been constituted under Act LXIV of 1950, the Road Trans- 
port Corporations Act of 1950, is a publie utility concern. A reference to the 
various provisions of the Act does indicate that it was mtended thereby to 
provide amenities and facilities to persons making use of road transport ser- 
vices, and the Act was passed for providing bett&r and more adequate facili- 
ties for users of road transport. Undeniably, therefore, the State Road 
Transport Corporation may be regarded as a public utility concern. But the 
mere fact that the State Road Transport Corporation is a public utility con- 
cern, everything which is likely to conduce to a more efficient working of that 
Corporation cannot necessarily be regarded as a public purpose. If for pro- 
viding offices or godowns or amenities which are directly for the benefit of the 
State Road Transport Corporation, the Government seeks to requisition pro- 
perty, it may be said that the Government is seeking to requisition property 
for a public purpose. But in the present case what is sought to be done is not 
to requisition property for the direct benefit of the Corporation, but for the 
benefit of an individual employee of the Corporation. Tnat cannot be regard- 
ed, in my judgment, as a purpose of the State Road Transport Corporation 
which would be regarded as a public purpose. 

It is, however, urged by Mr. Dalal on behalf of the appellant, the State of 
Bombay, that so far as the State Road Transport Corporation is concerned, it 
is, to use the expression used by Mr. Dalal, ‘as good as a Department of the 
State’. He has further urged that in any case making provision for housing 
officers of a public utility service must be regarded as a public purpose. Deal- 
ing with the two arguments separately, and first referring to the argument 
as to whether the State Road Transport Corporation can be regarded as a 
department of the Government and consequently any provision made for the 
housing of an officer of that Corporation. can be regarded as making provision 
for the housing of a Government servant and therefore a purpose of the State 
or a public purpose, in my view on a perusal of the various provisions of the 
Road Transport Corporations Act of 1950 it is evident that that argument is 
plainly unjustified. It is true that the State Government is entitled to exer- 
cise considerable control over the Corporation. It has control over its incor- 
poration, it has control over its management, even its funds and the appoint- 
ment of its officers and the discharge of its officers. But that does nut mean 
that the Corporation constituted by the State is a department of the State. 
Section 38 of the Act indicates that the Corporation, apart from the other pro- 
visionseof the Act, is*an independent body over which the Government main- 
tains a control. If the Corporation is not and cannot be regarded as a dengri 
ment of the Government, the mere fact that by reason of s. 43 of the Road 
Transport Corporations Act, 1950, the officers of a State Transnort Cornora- 
tion mav be regarded as public servants within the meaning of s. 21 of the 
Indian Penal Code, cannot, in my view, be a sufficient eround for holdine that 
those efficers are officers of the Government. Again, if the State Road Trans- 
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port Corporation is not a department of the Government of Bombay, the mere 
fact that the State has control over that Corporation cannot alter tke posi- 
tion ofthe employees so as to convert them into employees of the Government 
of the State of Bombay. Therefore, in my view there is no substance in the 
first argument. It is true that so far as the authorities of this Court and the 
authorities of the Privy Council are concerned, making provision for housing 
of officers of a State Government, is regarded as a public purpose. Under the 
provisions of the Bombay Land Requisition Act, 1948, that view may be either 
Justified on the ground that it is a purpose of the State or that for a long time 
making provision for housing of employees of a Government has been regarded 
as a public purpose inasmuch as making such a provision redounds to the pub- 
lie benefit by helping the Government to maintain efficiency of its service an 
its employees. But if the employees of the State Road Transport Corporation 
cannot be regarded as employees of the Government, then the,consideration 
that the provision of housing Government employees is regarded as either a 
purpose of the State or any other public purpose, cannot .ingmy view 
assist the argument of the counsel for the appellants. Undoubtedly 
the State Road Transport Corporation may be regarded as a publie 
utility service, and it may be that the efficient performance of service 
by the officers of that corporation confers some indirect benefit upon the public, 
but what is contemplated by‘s. 5 of the Bombay Land Requisition Act of 1948 
by the use of the expression ‘‘public purpose’’ is that the aim or object must 
be to confer a direct and vital benefit upon the public at large, i.e. the general 
public, and not upon individual members of the public. At best the benefit 
that is conferred by providing accommodation to an officer of the State Road 
Transport Corporation is a benefit upon that Corporation, and not upon the 
general public; and it is impossible to contend that merely because some bene- 
fit is being conferred upon the Corporation by providing adequate facilities 
to its officers or employees, and an indirect benefit is thereby conferred upon 
the general public, that therefore the purpose of requisition must be regarded 
‘ag a public purpose. In my view the benefit which is intended to be conferred 
by the requisition which is challenged in the present case was a benefit to an 
individual and not to the general public. Consequently the order must be re- 
garded as having been passed for a purpose other than a public purpose. I 
agree, therefore, with the order made by Mr. Lord the Chief Justice. 


Petition for leave to appeal to the Supreme Court was dism‘ssed by the High 
Court on July 2, 1953. The respondent’s petition for special leave to appeal 
to the Supreme Court was granted by the Supreme Court on March 22, 1954. 


MW. C. Setalvad, Attorney General of India, with B. Sen and R. H. Dhebar, 
for the appellant. 

Sri Narain Andley, J. B. Dadachanjt and Rajinder Narain, for the respond- 
ent. 


Imam J. By an order dated May 12, 1952, hereinafter referred to as the 

impugned order, the Government of the State of Bombay requisitioned under 
s. 5 of the Bombay Land Requisition Act, 1948 (Bombay Act X XXIII of 
1948), hereinafter referred to as the Requisition Act, the premises specified 
therein. The impugned order, so far as it is relevant to the present appeal, 
stated, 
“Now, therefore, in exercise of the powers conferred by sub-section (1) of section 5 
of the Bombay Land Requisition Act, 1948 (Bombay Act XXXII of 1948) the Govern- 
«ment of Bombay is pleased to requisition the said part of the bilding for a puldlic pur- 
ose, namely, for housing an Officer of the State Road Transport Corporation which is 
a public utility service.” 

The respondent filed a writ application under art. 226 of the Constitution 
in the Bombay High Court and the application was heard by Tendolkar J. 
who set aside the impugned order. Against his decision the appellant appeal- 
ed and a divisjon bench of the said Court affirmed the decision of Tendobkar J. 
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The present appeal is by special leave against the decision of the High Court. 

The principal ground upon which the impugned order was set aside was 
that the requisition was not for a public purpose and therefore® could not have 
been validly made under s. 5 of the Requisition Act, 

On behalf of the appellant, the Attorney-General has urged that in the cir- 
cumstances of the present case, the requisition was for a public purpose awd 
the impugned order had been wrongly set aside by the High Court. In sup- 
port of his submission he relied upon certain provisions of the Road Transport 
Corporations Act, 1950 (LXIV of 1950), hereinafter referred to as the Act, 
the decision of the Privy Council in the case of Hamabai Framjee Petit v. 
Secretary of State for India’ and the decisions of this Court in The State of 
“Bombay v. Bhanji Munji? and The State of Bombay v. Ali Gulshan.2 On the 
other hand, Mr. Andley, on behalf of the respondent, contended that to requi- 
sition the premises to house an employee of the State Road Transport Corpora- 
tion, herein oer referred to as the Corporation, could not be regarded as a 
public puypoge because that was a matter in which the general interest of the 
community was not directly and vitally concerned. He urged that although 
their Lordships of the Privy Council rightly approved the observations of 
Batchelor J. concerning the expression ‘public purpose’, they erred in their 
decision in Hamabat’s case. In any event, Hamabas’s case could be distin- 
guished as in that case there was a scheme for cofistructing houses for Govern- 
ment servants generally and not procuring residential accommodation for one 
particular individual. The validity of the impugned order was also questioned 
by him on the ground that nothing had been established to prove that by 
housing an officer of the Corporation in the requisitioned premises the needs 
or the purposes of the Corporation would be served or that it would contribute 
to the efficiency of the officer concerned. 

Before Tendolkar J. two points had been raised (1) that no enquiry, as 
required by s. 5 of the Requisition Act, was held and (2) that the impugned 
order was invalid as the requisition was not for a public purpose. The former 
question was decided against the respondent while the latter was decided in 
his favour. In appeal, the first point does not appear to have been put for- 
ward as there is no reference to it in the judgments of the learned Judges 
of the division bench. In this Court the only point argued was as to whether 
the requisition was for a public purpose or not. Before proceeding to consi- 
der that question it is necessary to make'some reference to the purpose for 
which the Corporation is established, its composition, the extent of control 
exercised by the State Government over it and its activities, 

It was not disputed before us that the Corporation is a public utility con- 
cern and is governed by the ‘provisions of the Act. The purpose for which 
the Corporation was created may be gathered from the provisions of s. 3 of 
the Act which enables a State Government to establish a Road Transport Cor- 
poration having regard to the advantages offered to the public, trade and in- 
dustry by the development of road transport, the desirability of co-ordinating 
any form of road transport with any other form of transport and the desira- 
bility of extending and improving’ the facilities for road transport in any area 
and of providing an efficient and economical system of road transport service. 

The Corporation consists of a Chairman and members appointed by the State 
Government who are removable by that authority. Where capital is sub- 
scribed by the issue of shares under s. 23 of the Act provision is made for the 
representation of the shareholders in the Corporation and the manner in which 
they are to be elected in accordance with rules to be framed under the Act. 
Its Chigf Executive Officer or General Manager and its Chief Accounts Officers 
are to be appointed by the State Government. The other officers and servant#® 
are to be appointed by the Corporation, but the conditions of appointment and 
service and the scales of pay shall be determined by regulations made under 
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the Act subject to the provisions of s. 34, which authorises the State Govern- 
ment to Issue directions and general instructions to the Corporation ang these 
nn te may include directions relating to the recruitment and conditions 
of service, 

The Corporation is under the effective control of the State Government. In 
addition to what has already been mentioned when referring to the composition 
of the Corporation, the capital of tne Corporation may be provided by the 
Central and State Governments in such proportion as is agreed between them. 
When no such capital is provided, the Corporation may raise capital, as is 
authorised by the State. Government, by issue of shares. These shares are 
guaranteed by that Government. The budget of the Corporation has to be 
submitted to tne State Government for approval and its accounts are to be 
audited by an auditor appointed by that Government. The. balance of the 
net profits, after providing for various matters mentioned in s. 3p of the Act, 
is to be made over to the State Government for the purpose of road develop- 
ment. The Corporation can be superseded by the State Gavernmept or that 
Government may, after an enquiry under s. 36, authorize a person by notifica- 
tion in the official gazette to take over the Corporation and administer its affairs 
during the period the notification is in force. 

The activities of the Corporation are manifold in pursuit of which there 
is a statutory duty to so exercise its powers as to provide, secure or promote 
the provision of an efficiant, adequate, economical and properly co-ordinated 
system of road transport in the State or part of it and in any extended area 
(vide s. 18 of the Act). The powers of the Corporation are stated in s. 19 of 
the Act. These powers, although not exhaustive, cover a wide field. Parti- 
cular reference need be made only to some of them. Section 19(1) provides: 

“Subject to the provisions of this Act, a Corporation shall have power— 

(a) 

(b) . 

(c) to provide for its employees suitable conditions of service including fair 
wages, establishment of provident fund, living accommodation, ‘places for rest and re- ` 
creation and other amenities”. : 

Section 19(2) excluding the explanation to cl. (a) and some clauses with 
which we are not immediately concerned, states, 

“Subject to the provisions of this Act, the powers conferred by sub-section (1) shall 
include power— 
(a) to manufacture, purchase, maintain and repair rolling stock, vehicles, appli- 
ances, plant, equipment or any other thing required for the purpose of any of the acti- 
wities of the Corporation referred to in sub-section (1); ` 
(b) to acquire and hold such property, both movable and immovable, as the Cor- 
poration may deem necessary for the purpose of any of the said activities, and to lease, 
sell or otherwise transfer any property held by it;... oe 
(d) to purchase by agreement or to take on lease or under any form of tenancy 
any land and to erect thereon such buildings as may be necessary for the purpose of 
carrying on its undertaking;” 
The provisions of the Act read as a whole lead us to the conclusion that if 
+he premises specified in the impugned order had been requisitioned for the 
Corporation, the requisition would have been for a public purpose. Indeed 
the learned Judges of the High Court were of this opinion and Mr. Andley 
did not contend to the contrary. According to him, in this case, the requisi- 
tion was not for the Corporation but for an employee of the Corporation and 
for his convenience which could not be a public purpose. 
° Jhe expression ‘publie purpose’ has been considered *in many case® and it 
ùs unnecessary to refer to them except the three cases cited by the Attorney- 
General. In Hameabat’s case’ the observation of Batchelor J. to the effect 
‘(p. 47): 

i Soa ei definitions are, I think, rather to be avoided where the avoidance is possi- 
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ble, and I make no attempt to define precisely the extent of the phrase ‘public purposes’ 
in the ease; it is enough to say that, in my opinion, the phrase, whatever else it may 
mean, must include a purpose, that is, an object or aim, in which thè general injerest 
of the community, as opposed to the particular interest of individuals, is directly and 
vitally., concerned” 
received the approval of the Privy Council. Their Lordships, however, rejest- 
ed the contention that there cannot be a ‘public purpose’ in taking land if ahat 
land when. taken is not in some way or other made available to the public at 
large. This contention had been raised because the Government had resumed 
lands, which had been tne subject of a lease and a sanad, the terms of which 
«permitted the Government to resume the lands for any public purpose, with 
a view to erect thereon dwelling houses for the use of Government officials as 
their private residence on adequate rent. The concluding portion of the judg- 
jee of thee Privy Council is important and needs to be quoted. It stated 
p. 47): ; 

“ ..But here, sð far from holding them to be wrong, the whole of the learned Judges, 
who are thoroughly conversant with the conditions of Indian life, say that they are 
satisfied that the scheme is one which will redound to public benefit by helping the 
Government to maintain the efficiency of its servants. From such a conclusion their 
Lordships would be slow to differ, and upon its own statement it commends itself to 
their judgment”. i 
In Bhanji Munji’s case’ the requisition was for housing a person having no 
housing accommodation. After considering the affidavits, the facts and the cir- 
cumstances of the case, Bose J. observed (p. 785): 

“.,.The Constitution authorizes requisition for a public purpose. The purpose here 
is finding accommodation for the homeless. If therefore a vacancy is allotted to a per- 
gon who is in fact homeless, the purpose is fulfilled”. 

In Ali Gulshan’s case? the requisition was for the purpose of housing a mem- 
mer of the staff of a foreign Consulate. This Court held that the requisition 
was for a State purpose, which it is needless to say must be regarded as a pub- 
lic purpose. An examination of these and other cases leads us to the con- 
clusion that it is impossible to precisely define the expression ‘public purpose’. 
In each case all the facts and circumstances will require to be closely examined 
in order to determine whether a ‘public purpose’ has been established. Prima 
facie the Government is the best judge as to whether ‘public purpose’ is served 
by issuing a requisition order, but. it is not the sole judge. The Courts have 
the jurisdiction and it is their duty to determine the matter whenever a ques- 
tion is raised whether a requisition order is or is not for a ‘public purpose’. 
The cases of Hamabai, Bhanji Munji and Ali Gulshan. are merely illustrative. 
In each of them primarily the person directly and vitally concerned would be 
the person to whom the residential accommodation would be allotted with 
which prima facie the general interest of the community would not be directly 
concerned at all. We must regard Hamabat’s case as a decision to the effect 
that the general interest of the community was directly and vitally concerned 
with the efficiency of the Government servants because it would be to its benefit 
to have such servants and, therefore, providing living accommodation for them 
was a public purpose. The decision In Bhanji Munji’s case must be read as 
one in which the general interest of the community was directly and vitally 
concerned with prevention of lawlessness and disease and to house the home- 
less in order to avoid such a contingency was a public purpose. In Ali Gul- 
shan’s case a State purpose was served because the State Government was inte- 
rested in its own trade or commerce and in the efficient discharge of his duties 
by a foreign Consul who would be concerned with such trade or commerces * 

In the present case it is possible to construe the impugned order as a requl- 
sition on behalf of the Corporation as it does not name any individual for 
whom the requisition is being made. In other words the requisitioned pre- 
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mises were at the disposal of the Corporation to house one of its officers to be 
named jater on. Apart from that, there is a statutory power in the Cerpora- 
tion ginder s. T9(1)(c) of the Act to provide living accommodation for its 
employees and under s. 14 the Corporation appoints such number of its officers 
and servants as it considers necessary for the efficient performance of its func- 
tiqns. It may be assumed, therefore, that the Corporation appoints only such 
officgrs as are needed for the efficient discharge of its functions and that the 
State Government was requested to requisition some premises as living accom- 
modation for one of them whose posting at Bombay was necessary. Indeed 
the affidavit of Mr. Nadkarni, Accommodation Officer of the Government of 
Bombay, states that the official of the Corporation has to perform his duties, 
in Bombay. Having regard to the provisions of s. 19(2)(a) and (b) of the 
Act, the power in the Corporation to provide living accommodation for its 
employees must be regarded as one of its statutory activities under s. 19(1). 
Tne word ‘acquire’ may include the power to purchase by agreement but is 
wide enough to enable the Corporation to request the State Gevemnment to 
acquire property under the Land Acquisition Act (I of 1894) in order to 
provide living accommodation for its employees. The activities of the Corpo- 
ration under s. 19(7) are so interlinked with its successful functioning as a 
Road Transport Corporation that requisitioning or acquisition of property to 
advance and ensure those activities must be regarded as for a public purpose. 
It would not be sufficient to merely establish the Corporation. It has to have 
an adequate and efficient staff, living accommodation for whom would be an 
absolute need of the Corporation. Its officers have to be efficient in the dis- 
charge of their duties, for upon them depends the successful working of the 
road transport system upon which the public must rely and thus it would 
be directly and vitally concerned with the efficiency of the employees of the 
Corporation. It was suggested that a line must be drawn somewhere, other- 
wise there was no guarantee to what lengths the powers of requisition might 
be exercised by the Government. It is sufficient to say that each case would 
have to be decided upon the facts and the circumstances appearing therein. 
Here the Corporation is a publie utility concern and the general interest of 
the community is directly and vitally concerned with its activities and its 
undertaking. A breakdown in the organisation of the Corporation, leading 
to dislocation of the road transport system, would create a chaotic condition to 
the detriment of the interest of the community. Providing living accommo- 
dation for its employees is a statutory activity of the Corporation and it is 
essential for it to provide such accommodation in order to ensure an efficient 
working of the road transport system and it must, therefore, be held that the 
impugned order was validly passed under the Requisition Act. __ 

In the result the appeal is allowed and the decision of the High Court is 
set aside. 

Costs in the appeal in this Court shall be paid by the appellant to the res- 
pondent as directed by the order granting special leave. Each party, how- 
ever, will bear his own costs in the High Court. 

Appeal allowed. 
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Present: The: Howble Mr. S. R. Das, Chief Justice, Mr. Justice Jagannadhadas, 
Mr. Justice Venkatarama Ayyar, Mr. Justice B. P. Sinha and Mr. Justice Jafer¢ Imam. 


LAWRENCE JOACHIM JOSEPH D’SOUZA v. THE STATE OF 
BOMBAY.” 


Constitution of India, Art. 22(5) and (6)—Preventive Detention Act (IV of 1950)—Whetter 
detaining authority bound to communicate to detenue, when furnishing grounds, geci- 
sion not to disclose facts and ambit of such non-disclosure. 


Under art. 22 (5) and (6) of the Constitution of India, there is no obligation on the 
detaining authority to clearly communicate to the detenue, at the time when the 
e grounds are furnished, the decision not to disclose the facts as well as the ambit of 
the non-disclosure. The necessity for such a communication would arise only if 
the detenue, feeling the grounds to be vague, asks for particulars. An obligation to 
communicate the decision not to disclose facts considered prejudicial to public inte- 
rest may well be implied in such a situation. But in the absence of any such' request 
by thé detenue the non-communication of the decision cannot be held to have ham- 
pered his constitutional right of representation and an obligation to communicate 
cannot be implied in these circumstances. 

State of Bombay v. Atma Ram Sridhar Vaidya,’ referred to. 

Quere: Whether art. 22(6) of the Constitution, of India overrides the constitu- 
tional right to be furnished particulars under art. 22(5) to the extent of denying all 
particulars and leaving the grounds absolutely vague. 


AN order of detention under s. 3(1)(a)(2) of the Preventive Detention Act, 
1950, was passed against Lawrence Joachim Joseph D’Souza (petitioner) by 
the Government of Bombay on June 8, 1955. The grounds of detention were 
served on the petitioner along with the order of detention. The petitioner 
challenged the validity of the order under art. 226 of the Constitution of India 
before the High Court, contending that the order was made mala fides, that it 
was vague and that the grounds furnished did not afford adequate opportunity 
to the petitioner to make an effective representation under art. 22(6) of the 
Constitution. The petition came up for hearing before Chagla C.J. and Desai 
J. who dismissed it on August 9, 1955. In the course of his Judgment Chagla 
C.J. observed as follows :— 


CHacua C.J. Mr. Parpia raised a rather important and interesting ques- 
tion that the privilege which the detaining authority can claim under art. 22(6) 
should be claimed at the time when the grounds are furnished and it must be 
mentioned in the grounds themselves, and inasmuch as when the grounds were 
furnished no privilege was claimed, it was not open to the detaining authority 
to claim the privilege by this affidavit. It is perfectly true that the detaining 
authority must claim privilege at the time when the grounds are being furnished 
to the detenu and the reason for this is obvious. The constitutional obligation 
upon the detaining authority is to communicate to the detenu all material facts 
and it is at that point of time that the detaining authority must apply its mind 
to the question of privilege, because nothing can be withheld from the detenu 
which is not covered by privilege, and, therefore, if anything has been wrongly 
withheld without the application of the mind of the detaining authority to the 
question of privilege, it would tend to vitiate the order. But art. 22(6) does 
not state that the fact that the privilege was claimed or that the detaining autho- 
rity applied its mind to the question of privilege should be stated in the order 
itself or in the communication to the detenu containing the grounds, and there 
is nothing in the affidavit of Mr. Bambawale to suggest that it is now that the 
detaining authority is claiming privilege or applying its mind to the anestion 
of privilege. It is true that again the language is not proper and Mr. Bamba- - 
wale has used the present tense. ‘‘It is not in the public interest to disclose 
these details’’. But really the meaning is clear that at no time it was in public 
interest to disclose the details referred to in the particular paragraph of the 
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affidavit and there is nothing to suggest that this question was not considered 
by the detaining authority at the time when the grounds were furnished, 

"  Apfplicetion for leave to appeal to the Supreme Court was rejected by the 

High Court. Special leave to appeal to the Supreme Court was granted to the 

petitioner. i 


M. R. Parpia, J. B. Dadachanji and 8. N. Andley, for the appellant. 
mM. C. Setalvad, Attorney-General for India, and B. Sen, with R. H. Dhebar, 
for the respondent. 


JAGANNADHADAS J. ` This is an appeal by special leave against the Judgment 
of the High Court of Bombay dismissing an application made to it under art. 226° 
of the Constitntion. These proceedings relate to the validity of an order of 
detention passed by the Government of Bombay on June 8, 1955, against the 
appellant before us, who is an advocate of the High Court of Botnbay having 
a standing of about thirty years. He was in the Indian Air Force as an emer- 
gency Commissioned Officer between 1943 to 1948 and thereafter “on extension 
for another four years until he attained the age of 55. It appears that he 
was also interested in journalism and in public affairs. On his own showing, 
he was concerned over the political future of Goa and ‘was opposed to any 
attempts at intimidation of Indian residents of Goan origin by other political 
groups and has freely expressed these views in his Journalistic articles’’, He 
was arrested on June 9, 1955, and is in detention since then under the im- 
pugned order, which runs as follows: 

“No. P. D. A. 1555A. 
Political and Services Department, 
Secretariat, 
Bombay, 8th June, 1955. 
ORDER 
Whereas the Government of Bombay is satisfied with respect to the person known 
as Shri Lawrence Joachim Joseph DeSouza of Bombay, that with a view to preventing 
him from acting in any manner prejudicial to the relations of India with the Portucuese 
Government and to the Security of India, it is necessary to make the following Order:— 
Now, therefore, in exercise of the powers conferred by sub-clause (1) of clause (a) 
of sub-section (1) of section 3 of the Preventive Detention Act, 1950 (Act IV of 1950) 
. the Government of Bombay is pleased to direct that Shri Lawrence Joachim Joseph 
DeSouza of Bombay, be detained. 
By Order and in the name of the 
Governor of Bombay. 
Under Secretary to the 
Government of Bombay. 
Political and Services Department”. 


In pursuance of s. 7 of the Preventive Detention Act, 1950 (Act IV of 1950) 
(here’nafter referred to as the Act), the grounds of detention, also dated June 
8, 1955, was served on him along with the order of detention. The validity 
of the order is challenged on the following contentions: 

1. The order of detention was mala fide. It was passed for the ulterior 
purpose of preventing his freedom of speech and freedom of professional acti- 
vity in the sphere of Goan affairs by reason of his known views in this behalf. 

2. The detaining authority, in exercising its power, fa‘led to apply its mind 
to the existence or otherwise of the Jegitimate objects of detention. 

3. The grounds of detention are vague. : : 

- 4 The &aim of the State that no particulars of the grounds could be fufnished 
if public interest is unsustainable and in any case mala fide. 

The last two have been urged before us not only as independent points but as 
reirforeing the first two. 

The challenge to the validity of the order based on the attack of mala fides 
and non-annlicaton of the mind of the detaining authoritv. have been urged 
before ug withegreat insistence. We have been taken elaborately into what 19 
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claimed to be the relevant previous background of events. This part of the 
arguments raises, what ultimately are questions of fact, which shave beén fully 
considered by the High Court. It is, therefore, enough to state, in “its broad 
outlines, the background, which is alleged as follows : 

(1) (a) There was a sudden search by the police on August 24, 1954, at the 
appellant’s place for alleged possession of illicit liquor which, in fact, was, not 
found. But under the guise thereof the police seized and carried away a mass 
of documents, papers and printed material of the appellant as also a type- 
writer belonging to him. 

(b) On the same day, a search was carried out by the police also at his 

“residence at Mahim but nothing was found. 

(c) Immediately following the searches, the appellant was taken into illegal 
police custody and interrogated, and physically assaulted, and threatened. The 
above high-handed action of the police, by way of search and seizure, was the 
subject-matter of, challenge by the appellant by means of a writ application in 
the High Court in which the police officers concerned filed affidavits virtually 
admitting the appellant’s allegations relating to seizure of papers, ete. The 
State itself could not support the said high-handedness. As a result, the High 
Court directed on November, 3, 1954, the return forthwith of all the papers 
and articles seized. Notwithstanding that order, the materials so illegally 
seized were returned only on or about January 2, 1955. 

(2) When one Joaquim Carlos, a Portuguese soldier attached to Goan 
forces, was arrested on a charge of entering Indian territory without the requi- 
site authority, the appellant rendered professional assistance to him and ob- 
tained an order of release on bail from the Chief Presidency Magistrate, Bom- 
bay, which was foiled by the police by removing him away to Sawantwadi 
before the requisite sureties could be obtained at Bombay. The trial was burt- 
ried through and the said Carlos was convicted. But on appeal, filed by the 
appellant, before the Sessions Judge. the conviction was set aside and retrial 
ordered. These events happened between February to April, 1955. 

(3) Between April, 1955, to June, 1955, there occurred certain incidents 
which were inspired and instigated by the members of the Goan Action Com- 
mittee who were agitating against Portuguese hold over Goa. There was a 
raid on certain pro-Portuguese presses by some private persons, in the course 
of which heavy damage was caused. There was also an assault on himself 
(appellant) by a gang of persons of whom some were employees of the Goan 
Action Committee. In respect of these two incidents private compla‘nts had 
been filed by or on behalf of the affected persons. The attitude and behaviour 
of the police in respect of these complaints were clearly indicative of their 
being in league with the Goan Action Committee. 

The appellant’s counsel strongly urged that the bona fides of the detaining 
authority is to be judged with reference to the above background of events 
and that viewed in that light the vagueness of the grounds and the belated claim 
of privilege under art. 22(6) of the Constitution strengthen his contention. 
He also relied on what are urged as being certain discrepancies in the affidavits 
of the Under-Secretary and the Chief Secretary filed in the High Court in 
these proceedings. It is strongly urged that the order of detention was made 
without any real application of mind by the detaining authority, that the 
authority acted merely at the instance of the police who were in league with 
the Goan Action Committee, and that the police procured the detention order 
for the purpose of suppressing the freedom of the appellant, to ventilate his 
point ef view on the Goan polities and to take up professionallv the canse af 
persons in the position of Carlos. We have been taken through all the matetigls 
relating to the above allegations and have given our consideration to the same. 
It is enongh to sav that we are unable to see any reason for disagreeing with 
the conclusion of the High Court to the effect that the material is not enonch 
to make out that the detaining authoritv was acting otherwise than hona fide. 
We aq!so agree with the view of the High Court that, what has’ got to be made 
out is not the want of bona fides on the part of.the police. bit wawt of bona 
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fides, as well as the non-application of mind, on the part of the detaining autho- 
rity, viz. the Government, which for this purpose must be taken to be differ- 
ent fron» the police. It is also clear tHat the allegation of non-application of 
mind by the detaining authority is without any basis, in view of the affidavit 
“of the Chief Secretary. 
. _°The further points that remain for consideration are those which relate to 
theecomplaint of vagueness of the grounds furnished and the alleged unsus- 
tainable claim for non-disclosure under art. 22(6) of the Constitution on be- 
half of the detaining authority, to get over the alleged vagueness. To appre- 
ciate the points thus raised, it is necessary to have an idea of the grounds of 
detention as furnished. They are to be found from the relevant communica” 
tion to the detenue which is as follows: 


“In pursuance of section 7 of the Preventive Detention Act, 1950 (Act IV of 1950) 
you are hereby informed that the grounds on which a detention order has been made 
against you, by the Government of Bombay under sub-clause (i) of clause ¢a) of sub- 
section (1) of section 3 of the said Act are that: With the financial help given by the 
Portuguese authorities you are carrying on espionage on behalf of the Portuguese Gov- 
ernment with the help of underground workers. You are also collecting intelligence 
about the security arrangements on the border area and you make such intelligence 
available to the Portuguese authorities. These activities which are being carried on 
by you with the object of causing further deterioration in the relations between the 
Portuguese Government and the Indian Government over the question of Goan National 
Movement, are prejudicial to the security of India and to the relations of India with 
Portugal. 

2. If you wish to make a representation against the order under which you are 
detained, you should address it to the Government of Bombay and ‘forward it through 
the Superintendent, Arthur Road Prison, Bombay. 

3. You are also informed that you have a right to claim a personal hearing before 
the Advisory Board and that you should communicate to Government of Bombay as 
soon as possible your intention of exercising or not exercising that right”. 

The objection by the appellant relating to this is contained in para. 15(¢) of 
his application before the High Court. It is as follows: 

“The grounds are not specific and no particulars of the activities alleged to have 
been carried on by the petitioner are given, viz. the particulars such as the length of 
period for which the petitioner is alleged to have carried on the so-called espionage 
activities or the details of financial aid alleged to have been received by the petitioner 
from the Portuguese authorities or the names of any of the so-called underground 
workers alleged to be aiding the petitioner or any details of intelligence alleged to 
have been collected by the petitioner or made available by him to the Portuguese 
Government”, 

The answer thereto of the Under-Secretary to the Government of Bombay is in 
para. 12 of his affidavit dated July 25, 1955, and is as follows: 

“With reference to paragraph 15, clause (g), I submit that it is not necessary to 
mention particulars of the espionage activities carried on by the petitioner or the details 
of the financial aid received by him or the names of the persons aiding the said peti- 
tioner. It is not in public interest to disclose these details; nor is it necessary to men- 
tion these matters to afford the petitioner reasonable opportunity to make a represen- 
tation”. 

Now the question as to whether the grounds furnished are vague or not, is 
ultimately a question that has to be determined on a consideration ‘of the cir- 
cumstances of each case, as was pointed out bv this Court in the State of Bom- 
vay v. Atma Ram Sridhar Vaidya! in the following passage (p. 184): 

e e contention that the grounds are vague requires some clarification. ...If the 
ground which is supplied is incapable of being understood or defined with sufficient 
certainty it can be called vague. It is not possible to state affirmatively more on the 
question of what is vague. It must vary according to the circumstances of each case. ` 
...If on reading the ground furnished it is capable of being intelligently understood 
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and is sufficiently definite to furnish materials to enable the detained person to make 
a representation against the order of detention it cannot be called vague”. 


In the*present case the detenue has been intimated why, in the opinion of the 
Government the activities of the appellant are considered prejudicial to the 
security of India and to the relations of India with Portugal. They are the 
following : . 

1. With the financial help given by the Portuguese authorities, he is carry- 
ing on espionage on behalf of the Portuguese Government with the help of - 
underground workers. = 

2. He is collecting intelligence about the security arrangements on the 
border area and making such intelligence available to the Portuguese authori- 
‘ties, 

3. He is carrying on these activities with the object of causing further 
deterioration in the relations between the Portuguese Government and the 
Indian Government over the question of the Goan National Movement. 

It is trye that these allegations are not as precise and specific as might have 
been desired. But having regard to the nature of the alleged activities of the 
appellant, it is not unlikely that no more could be gathered or furnished. In this 
‘context it is relevant to notice that the appellant himself does not appear to 
have felt that the grounds furnished were so vague as to hamper him in his 
right to make a representation under art. 22(5) and s. 7 of the Act. It does 
not appear that he applied to the Government to be supplied with particulars 
of the grounds furnished to him. Such a right to call for particulars has been 
recognised in the case in the State of Bombay v. Atma Ram Sridhar Vaidyat 
as fowing from his constitutional right to be afforded a reasonable opportunity 
to make a representation to the Board. In that case it has been stated that 

“if the grounds are not sufficient to enable the detenue to make a representation, 

the detenue...if he likes, may ask for particulars which would enable him to make the 
representation”. 
The fact that he had made no such application for particulars is, therefore, a 
circumstance, which may well be taken into consideration, in deciding whether 
the grounds can be considered to be vague. In the circumstances and having 
regard to the fact that what is alleged is espionage activity at a time when 
relations between the two Governments on the affairs of Goa were somewhat 
delicate, we are inclined to think, with the High Court, that the grounds cannot 
be considered to be vague. 

Assuming, however, that the grounds furnished in this case are open to the 
challenge of vagueness, the further question which arises is whether the vali- 
dity of the order of detention can be sustained by reason of the claim, in public 
interest, of non-disclosure of facts made by the Under-Secretary to the Govern- 
ment of Bombay by means of his affidavit filed in the High Court. Now it has 
been held in Atma Ram Sridhar Vaidya’s case’ by the majority of the Court, 
that the constitutional right of a detenue under art. 22(5) comprises two dis- 
tinct components. 

J. The right to be furnished grounds of detention as soon as may be; and 

2. The right to be afforded the earliest opportunity of making a representa- 
tion against his detention, which implies the right to be furnished adequate 
particulars of the grounds of detention to enable a proper representation 
being made. 

These rights Involve corresponding obligations on the part of the detaining 
authority. It follows that the authority is under a constitutional obligation to 
furnish reasonably definite grounds, as well as adequate particulars then and 
there, œ shortly ther@sfter. But the right of the detenue to be furnished e 
particulars, is subject to the limitation under art. 22(6) whereby disclosure “of 
facts considered to be against public interest cannot be required. It is, how- 
ever, to be observed that under art. 22(6) the facts which cannot be required 
to be disclosed are those ‘‘which such authority considers to be against public 
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interest to disclose’. Hence it follows that both the obligation to furnish 
particulars and the duty to consider whether the disclosure of any fects in- 
volved therein 1s against public interest are vested in the detaining authority, 
not in any other. It was accordingly attempted to be argued in the High 
Court that the claim of non-disclosure made in the affidavit of the Under- 
Secretary indicated a decision for non-disclosure by the Under-Secretary him- 
selfs and that too at the time of filing the affidavit. On this assumption it was 
contended that the claim for non-disclosure was invalid. The High Court, 
however, on a consideration of the material, felt satisfied that what was stated 
in the affidavit related to the decision of the detaining authority itself, taken 
at the time. The learned Judges expressed their conclusion as follows: ò 
_ “There is nothing in the affidavit of Mr. Bambawala to suggest that it is now that 
the detaining authority is claiming privilege or applying its mind to the question of pri- 
vilege. ...The meaning is clear that at no time it was in public interest to disclose 
the details referred to in the particular ‘paragraph of the affidavit and there is nothing 
to suggest that this question was not considered by the detaining atithority ®t the time 
when the grounds were furnished”. 
No argument has been addressed to us how this conclusion is incorrect. But 
what has been urged before us is that the decision not to disclose the facts as’ 
well as the ambit of the nop-disclosure must be clearly communicated to the 
detenue at the time when the grounds are furnished. It is urged that if the 
detenue is furnished information, at least to that extent, it will enable him to 
present to the Advisory Board his difficulties in making a proper representa- 
tion and to convey to it a request for obtaining the requisite particulars from 
the State under s. 10 of the Act for their own information and consideration. 
We are unable to imply any such obligation under art. 22(5) and (6). The 
necessity for such a communication would arise only if the detenue, feeling 
the grounds to be vague, asks for particulars. An obligation to communicate 
the decision not to disclose facts considered prejudicial to public interest may 
well be implied in such a situation. But in the absence of any such request by 
the detenue, the non-communication of the decision cannot be held to have 
hampered his constitutional right of representation and an obligation to com- 
municate cannot be implied in these circumstances. In the present case there 
is no merit in this contention. If the appellant had exercised his right to ask 
for particulars, at the time, from the detaining authority, there can be no 
doubt that he would have been furnished then the very information which has 
been supplied in para. 12 of the Under-Secretary’s affidavit in answer to para. 
15(g) of the appellant’s petition, both of which have been already set out 
above. oa 
A faint suggestion has been made in the course of the arguments before 
us that the decision not to disclose particulars is mala fide and that such mala 
fides has to be imputed in a case where no particulars are at all furnished. 
It is suggested that the power not to disclose facts considered against public 
interest cannot be so exercised as to nullify the constitutional right of the 
detenue for being afforded a proper opportunity of representation. Such a 
contention as to the mala fide exercise of the power is untenable in the present 
ease having regard to the nature of the grounds on which the detention is 
based and the nature of activities imputed therein to the appellant. It is un- 
necessary, therefore, to deal in this case with a theoretical contention as to 
‘whether or not art. 22(6) of the Constitution overrides the constitutional right 
to be furnished particulars under art. 22(5) to the extent of denying all parti- 
,culars and leaving the grounds absolutely vague. ; 
e will the contentions raised before us fail and this appeal is dismisséd. 


Appeal dismissed. 


1956.P @ HARI GAWALI v. DY. COMB, OF POLIOE (S.C.) 995 


Present: The Honble Mr. S. R. Das, Chief Justice, Mr. Justice Jagannadhadas, 
Mr. Jugtice Venkatarama Ayyar, Mr. Justice B. P. Sinha and Mr. Justice Jafer Imam. 


HARI KHEMU GAWALI v. THE DEPUTY COMMISSIONER OF POLIUE, 
BOMBAY.* 


Bombay Police Act (Bom. XXII of 1951), Sec. 57—Constitution of India, art. 19(1)(d) ang 
(e)—Whether s. 57 imposes unreasonable restrictions on right to reside in and mgve 
freely in any part of India—Constitutional validity of section. 

Held by a majority: Section 57 of the Bombay Police Act, 1951, does not contra- 
vene cls. (d) and (e) of art. 19(1) of the Constitution of India and the provisions of 
that section do not impose unreasonable restrictions on individual right to reside in 
and move freely in any part of India. 

Jagannadhadas J. (dissenting).—“In my view though the procedural portion of the 
law providad in ss. 59 and 61 of the Act may not be open to serious criticism, the 
substantive portion of the law relating to content of the power as provided under s. 57 
of the Act aannot be held to be in the nature of reasonable restriction of the funda- 
mental right, for three reasons. 

1. Clause (a) of s. 57 of the Act not being confined to offences serious in their 
nature or with reference to the attendant circumstances within the Chapters specified 
therein, prevention of the repetition thereof cannot be considered a reasonable res- 
triction. It is in excess of what may be considered justifiable. 

2. The previous commission of an offence of the category specified, without any 
reference to the time, environment and other factors has no rational relation to the 
criterion of ‘reasonableness in the interest of the public’. 

3. The exercise of the power not being limited by the consideration of non-avail- 
ability of witnesses is also not rationally related to the criterion of ‘reasonableness 
in the interest of the public’. 

For all the above reasons I consider that s. 57 of the Act is constitutionally invalid.” 

Gurbachan Singh.v. The State of Bombay,’ Dr. N. B. Khare v. The State of Delhi’ 

-= and State of Madras v. V. G. Row» referred to. 


The facts appear in the principal Judgment. 


Purshottam Trikamdas, with V. R. Upadhya, J. B. Dadachanji and 8. N. 
Andley, for the petitioner. 

M. C. Setalvad, Attorney-General for India, and B. Sen, with R. H. Dhebar, 
for the respondents. 


SINHA J. This petition under art. 32 of the Constitution challenges the 
vires of certain provisions of the Bombay Police Act, XXII of 1951, which 
hereinafter will be referred to as ‘‘The Act’’, with particular reference to s. 57 
under which the externment order dated November 8, 1954, was passed against 
the petitioner by respondent No. 1, the Deputy Commissioner of Police, Crime 
Branch (I), C.I.D., Greater Bombay. Respondent No. 2 is the State of Bom- 
bay. The petitioner, who claims to be a citizen of India, was born in Bombay 
and had been, before the order of externment in question, residing in one of 
the quarters of the City of Bombay. He keeps bullock carts for carrying on 
his business of transport and cows for selling milk. The petitioner alleges 
that the Prohibition Police of the city instituted twelve prohibition cases 
against him which all ended either in his discharge or acquittal. An ‘‘extern- 
ment order”? was passed against him in August 1950. That order was set 
aside by the Government in December 1950, on appeal by the petitioner. In 
December 1953 an order of detention was passed against him under the Pre- 
ventive Detention Act, 1950, and he was detained in the Thana district prison. , 
He moved the High Court of Bombay under art. 226 of the Constitution against s 
the said order of detention. He was released from detention before the said 
petition was actually heard by the High Court. Thereafter, the petitioner 
along with others was charged with possession of liquor. The case went on 
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for about two years when he was ultimately discharged by the Presidency 
Magistrate on February 24, 1955, as the prosecution witnesses were ot pre- 
sentson the dat® fixed for hearing of the case. On the night of October 9, 1954, 
the petitioner was arrested along with his companions a little after midnight 
by members of the police force designated ‘‘Ghost Squad’’, which was a special 
wing of the Crime Branch of the C.I.D., on the allegation made by the police 
that they Were seen running away on the sight of a police van and that they 
were chased and arrested and were found in possession of knives and other 
weapons. In October 1954 the petitioner was served with a notice under s. 57 
read with s. 59 of the Act. It is convenient at this stage to set out the said 
notice in extenso, which is exh. A to the petition filed in this Court :— : 


Notice under section 59 of the Bombay Police Act, 1951. A 


Name, address & age: Hari alias Dada Khemu Gawali, Hindu, aged about 37 years. 
Occupation: Bullock cart owner. 
Residence: Room No. 45, Ist floor, Haji Kassam Chawl, Lamington Road. 

Under s. 59 of the Bombay Police Act, 1951 (Bombay Act XXII of 1951), you are here- 
by informed that the following allegations are made against you in proceedings against 
you under s. 57 of the said Act. 

In order to give you opportunity of tendering your explanation regarding the said allega- 
tions, I have appointed 11 amon 25-10-1954 to receive your explanation and to hear 
you and your witnesses, if any, in regard to the said allegations. I, N. P. Paranjapye, 
Superintendent, C.BI, C.I.D. therefore require you to appear before me at H.P.O. 
Annexe I (place) on the said date viz. 25-10-1954 at 11 am. for the said purpose and to 
pass a bond in the sum of Rs. 500 with one surety in like amount for your attendance 
during the inquiry of the said proceedings. Should you fail to appear before me and to 
pass the bond as directed above, I shall proceed with the inquiry in your absence. Take 
note: 

Allegations:— 

1. That you have been convicted of offences as per particulars mentioned below:— 


Serial Court & Date of Section Sentence Police Station & 
No. District Conviction of law Case No. 
1. H.C. Bombay 14-10-1938 304/109 6 yrs. ' Nagpada PS 
i I. P. C. R.L C.R. No. 127/38 
324/109 2 yrs. 
FPG R.I. (Concurrently). 


2. That you were arrested on 29-3-1948 in connection with Nagpada P.S.C.R. No. 273 
of 1948 u/s 143, 147, 148, 149, 353, IP.C. wherein you along with one Ramchandra Ish- 
warbhai and others committed rioting and criminal assault on a public servant, viz. a 
police constable No. 4459/D to deter him from the execution of his lawful duties but 
you were discharged in the said case due to lack of sufficient evidence. 

3. That you were again arrested on 2-5-1948 in connection with Nagpada P.S.C.R. 
No. 353 u/s 143, 144, 146, 147, 148, 149, 324, LP.C. wherein you along with one Rajaram 
Khemu Gawli and 7 others committed rioting armed with deadly weapons, viz. lathis, 
sodawater bottles etc. and caused hurt to one Gopal Khemu Gawli but you were dis- 
charged in the said case for want of sufficient evidence. 

4, That you were again arrested on 3-6-1949 in connection with Nagpada PS.C.R. 
No. 336 of 1949 u/s 143, 147, 149, 225, 225-B, 332, IP.C. wherein you along with one 
Shri Vithal Baloo and others committed rioting, assaulted a public servant, viz. a police 
officer (Shri S. K. Kothare) ‘to deter him from the lawful discharge of his duties and 
made 3 persons in the lawful custody of the police to escape, but were oe in 

e the said case for want of sufficient evidence. ° 

e ° 5. That now you have been arrested on 9-10-1954 at about 12-50 a.m. m the com- 
pany of 7 others, viz. (1) Amir Masud, (2) Francis Sherao @ China, (3) Antoo Narayan, 
(4) Abdul Wahab Abdul Gafoor, (5) Laxman Rama, (6) Narayan Tukaram and (7) 
Rajaram Vishnoo out of whom persons mentioned at Nos. 1 and 6 are previous convicts 
and that at the time of arrest you and persons mentioned at Nos. 1, 2, 3 and 4 were 
armed with déadly weapons to wit, clasp knives, iron bar and a lathi, and- hus you 
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were reasonably suspected to be out to commit an offence either against property or 
person; Ånd that you are likely again to engage yourself in the commission of a similar 
offence falling either under Chapter XVI or XVII of the Indian Penal Code. 


i Sd. N. P. Paranjapye 
y Superintendent of Police, Crime e 
Branch (D, CID. e 
LTL of Hari @ Dada Khemu Gawli 


The petitioner appeared before the Superintendent on November 8, 1954, with 
his counsel and filed a long petition containing allegations running into 16 
paragraphs showing cause against the order of externment proposed to be pass- 
ed against him. That petition is exh. B. The petitioner accepted the correct- 
ness of the allegation contained in the first paragraph of exh. A set out above, 
but denied the truth of the other allegations made therein against him which 
he characterised as based on ‘‘old prejudice and suspicion”. As regards his 
conviction referred to in the first paragraph aforesaid, he stated :— 

‘I had unfortunately a conviction in 1938 when I was a mere youth. I have 
lived a clean and honourable life ever since’’. 

Then he goes on to make reference to the other cases charged against him and 
claimed that he had been “discharged in those cases for want of sufficient 
evidence’’. 

Respondent No. 1 aforesaid ultimately passed the order of externment which 
is exh. C to the petition, on November 8, 1954. After reciting the previous 
conviction which was for offences under Chap. XVI, Indian Penal Code, and 
that the petitioner was likely again to engage in the commission of similar 
offences and saying that he was satisfied about the matters contained in the 
previous notice, respondent No. 1 directed the petitioner under s. 57 of the Act 
to remove himself outside the limits of Greater Bombay within two days from 
the date of the final order in the case pending against him, as noted in the 
order, for a period of two years from the date of the order, and not to enter 
or return to the said area of Greater Bombay without the permission in writ- 
ing of the Commissioner of Police, Greater Bombay, or the Government of 
Bombay. The petitioner preferred an appeal to the Government of Bombay 
against the said order of externment. But the appeal was dismissed. Sub- 
stantially on those allegations this Court has been moved under art. 32 of the 
Constitution. 

Respondent No. 1 bas sworn to the affidavit filed in this Court to the effect 
that the petitioner has been fully heard by the authorities before the order 
impugned in this case was passed. It is further stated in the affidavit that in 
the previous case in which the petitioner had been convicted he had been found 
guilty along with his brother Rajaram of having caused the death of a person 
who had given evidence against them in a previous trial. Respondent No. 1 
further stated in the affidavit that the material examined by him before pass- 
ing the order impugned showed that since 1948 the petitioner had been resort- 
ing’ to violence and was concerned in a number of cases involving acts of vio- 
lence, namely :— ' 

1. In March 1948 a police constable was assaulted. Though the petitioner 
was one of the persons concerned with the crime, he was not charge-sheeted 
because sufficient evidence was not forthcoming against him. 

2. In April 1948 the petitioner’s brother had charged him and eight others 
with having thrown sodawater bottles and used lathis. The Presidency Magis- 
trate, 17h Court, Mazgaon, Bombay, had to adjourn the case several times e 
for recording evidence of witnesses who remained absent and ultimately tle 
Court refused to grant further adjournment for the production of witnesses 
and the case ended in a discharge for want of evidence, 

3. In May 1949 the police had arrested three persons including Rajaram 
aforesaid, the petitioner’s brother, for being concerned in sale of illicit liquor. 
While hose arrested persons were being taken to the police lorry for being 
taken to the police station, the petitioner and other persons forcibly #escued 
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those arrested persons from the custody of the police. But the case ultimately 
failed%in Augyst 1950 because the witnesses failed to turn up to give evidence 
agatnst the accused including the petitioner. . l 

4. At about 12-50 a.m. on October 9, 1954, the Special Squad, Crime Branch, 
C.I.D., Bombay, while proceeding on their rounds noticed the petitioner and 
seven others armed with an iron bar and lathi. On seeing the police van, they 
sterted running away and were chased and arrested by the police force. On 
arrest the petitioner and his other associates were found carrying ‘‘clasp 
knives”. The petitioner and three of the seven arrested persons were found 
smelling of alcohol. The petitioner was placed on his trial for offences under 
the Bombay Prohibition Act and the Bombay Police Act. He was acquitted 
by the learned trial Judge because of discrepancies in the evidence of some of 
the prosecution witnesses. The respondent further averred that after exam- 
ining all the material against him in the light of his previous cofviction under 
ss. 304/109 and 324/109, Indian Penal Code, he was satisfied that the petition- 
er was likely again to engage in the commission of offencés similfr to those 
for which he had been previously convicted. Accordingly he passed the order 
of externment against the petitioner, as set out above. 

In support of the petition which was heard along with Petitions Nos. 439 
and 440 of 1955 (in which the orders impugned had been passed under s. 56 
of the Act and which are being disposed of by a separate judgment) the 
leading argument by Shri Purshottam raised the contentions,—(1) that s. 57 
of the Act contravened cls. (d) and (e) of art. 19(1) of the Constitution and 
that the provisions of that section imposed unreasonable restrictions on the 
petitioner’s fundamental rights of free movement and residence; and (2) that 
the order passed under s. 57 against the petitioner is illegal inasmuch as it is 
based on vague allegations and inadmissible material, for example, on orders 
of discharge or acquittal. Each of the two broad grounds has been elaborated 
and several points have been sought to be made under each one of those 
heads. It has been contended that the police have been vested with unlimited 
powers in the sense that any person whom they suspect or against whom they 
have their own reasons to proceed can be asked to remove, not only from any 
particular area, like Greater Bombay, but from the entire State of Bombay. 
Even if one order does not ask a person to remove himself out of the entire 
State, each authority within its respective local jurisdiction can ask a parti- 
cular person to go out of that area, so that that person may find himself wholly 
displaced without any place to go to. Unlike the law relating to preventive 
detention, there is no provision for an Advisory Board which could examine 
the reasonableness of the order proposed to be passed or already passed, so 
that there is no check on the exercise of power by the police authorities under 
the Act, however flagrant the abuse of the power may have been. It is also 
contended that the provisions as regards hearing by the police authorities and 
appeal to the State Government are illusory. The police is both the prosecutor 
and the judge and the remedy provided by the Act is a mere eye-wash. It is 
also pointed out that all kinds of offences have been clubbed together which 
have no rational connection with one another. Reliance was placed on certain 
observations made by this Court in a number of decisions, viz. Chintaman Rao 
v. The State of Madhya Pradesh’; State of Madras v. V. G. Row?; Thakur 
Raghubir Singh v. The Court of Wards, Ajmer? ; Messrs. Dwarka Prasad Lar- 
mi Narain v. The State of Uttar Pradesh*; and Ebrahim Vazir Mavat v. The 
State of Bombay®. 

Section 57 of the Act which is particularly impugned, in this case ig, in these 
terms :— 

z “ Removal of persons convicted of certain offences. If a person has been convicted— 
(a) of an offence under Chapter XO, XVI or XVII of the Indian Penal Code, or 
(b) twice of an offence under section 9 or 23 of the Bombay Beggars Act, 1945, or under 


1 [1950] 8.C.R. 759. 4 [1954] 8.C.R. 803. 
2 [1952] 8.08. 597. 5 [1954] 8.C,R. 938. 
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the Bombay Prevention of Prostitution Act, 1923, or 
(c) #hrice of an offence within a period of three years under section 4 or 12A of the 
Bombay Prevention of Gambling Act, 1887, or under the Bombay Prohibition Act, «1949, 
the Commissioner, the District Magistrate or the Sub-Divisional Magistrate 
specially empowered by the State Government in this behalf, if he has reason 
to believe that such person is likely again to engage himself in the commission of an 
offence similar to that for which he was convicted, may direct such person to renove 
himself outside the area within the local limits of his jurisdiction, by such route and 
within such time as the said officer may prescribe and not to enter or return to the 
area from which he was directed to remove himself. 
o Explanation.—For the purpose of this section ‘an offence similar to that for which 
a person was convicted’ shall mean— 
(i) in the case of a person convicted of an offence mentioned in clause (a), an offence 
ieee under any of the Chapters of the Indian Penal Code mentioned in that clause, 
(ii) in the ease ôf a person convicted of an offence mentioned in clauses (b) and (c), 
sa offence falling under the provisions of the Acts mentioned respectively in the said 
uses”. 
In order to attract the provisions of this section, two essential conditions must 
be fulfilled, viz. (1) that there should have been, a previous conviction under 
Chap. XII, XVI or XVII, Indian Penal Code, or two previous convictions 
under the Acts mentioned in el. (b), or three previous convictions within a 
period of three years under the Acts mentioned in cl. (c); and (2) that the 
authority named should have reason to believe that a person coming within the 
purview_of any of the cls. (a), (b) and (c) is likely again to engage himself 
in the commission of an offence similar to that for which he had been pre- 
viously convicted; that is to say, for an offence falling under any of the three 
Chapters mentioned in cl. (a), or if he had been twice convicted under the 
Beggars Act, or the Prevention of Prostitution Act, or thrice convicted under 
the Prevention of Gambling Act or the Prohibition Act; so that, a previous 
conviction for ‘‘offences relating to coin and Government stamps’’ has been 
equated with one for ‘‘offences affecting the human body’’ (Chap. XVI) or 
‘‘offences against property’? (Chap. XVII) of the Indian Penal Code. Chap- 
ter XII contains ss. 230 to 263(A). Chapter XVI contains s. 299 to s. 377 
and Chap. XVII contains s. 378 to s. 462 of the Code. In other words, one 
convicted for counterfeiting coin may in terms of the impugned s. 57 be said 
to have engaged himself in the commission of a similar offence if he is likely 
to use criminal force or to commit theft or extortion or robbery or dacoity or 
criminal misappropriation of property or criminal breach of trust. It has, 
therefore, been rightly pointed out on behalf of the petitioner that the range 
of the offences referred to in cl. (a) of s. 57 is very wide indeed and that it is 
difficult to point out any rational basis for clubbing them together. A person 
convicted under Chap. XII, Indian Penal Code, of counterfeiting Indian coin 
or Government stamps may rightly be called the enemy of public finance and 
revenue, but is far removed from a person who may be convicted of murder or 
other offences against human body or against private property. But the 
Legislature in its wisdom has clubbed all those offences together and it is not for 
this Court to question that wisdom provided the provisions of the Act do not 
impose unreasonable restrictions on right to freedom. Conviction under the 
Bombay Beggars Act and the Bombay Prevention of Prostitution Act have 
been clubbed together under cl. (6) and similarly previous convictions under 
the Bopbay Preventiqn of Gambling Act and Bombay Prohibition Act have 
been clubbed together. So the previous convictions under the three clarges 
aforesaid have been placed in three different categories. F 
Article 19 of the Constitution has guaranteed the several rights enumerated 
under that article to all citizens of India. After laying down the different 
rights to freedom in cl. (1), cls. (2) to (8) of that article recognise the right 
of the State to make laws putting reasonable restrictions on those rights-in the 
interest of the general public, security of the State, public order, dgpency or 
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morality and for other reasons set out in those sub-clauses, so that there has 
to be & balance between individual rights guaranteed under art. 19@) and 
the éxigehcies of the State which is the custodian of the interests of the gene- 
ral public, public order, decency or morality and all other public interests 
which may compendiously be described as social welfare. For preventing a 
bfeach of the public peace or the invasion of private rights the State has some- 
times to impose certain restrictions on individual rights. It, therefore, be- 
comes the duty of the State not only to punish the offenders against the penal 
laws of the State but also to take preventive action. ‘‘Prevention is better 
than cure’’ applies not only to individuals but also to the actiyities of the State 
in relation to the citizens of the State. The impugned s. 57 is an instance of 
the State taking preventive measures in the interest of the public and for safe- 
guarding individual’s rights. The section is plainly meant to prevent a per- 
son who has been proved to be a criminal from acting in a way Which may be 
a repetition of his criminal propensities. In doing so the State have to 
curb an individual’s activities and put fetters on his Poole eedea of 
movement and residence in order that the greatest good of the greatest num- 
ber may be conserved. The law is based on the principle that it is desirable 
in the larger interests of society that the freedom of movement and residence 
of a comparatively fewer number of people should be restrained so that the 
majority of the community may move and live in peace and harmony and 
carry on their peaceful avocations untrammelled by any fear or threat of vio- 
lence to their person or property. The individual’s right to reside In and 
move freely in any part of the territory of India has to yield to the larger 
interest of the community. That the Act is based on sound principle cannot 
be gainsaid. Now the only question is whether the provisions of the impugned 
section are not justified in the larger interest of the community, or, in other 
words, whether they impose a larger restriction than is reasonably necessary 
to meet the situation envisaged by the section. From that point of view we 
shall now examine the other arguments advanced to show that the provisions 
of the impugned section are unreasonable restrictions on individual right to 
reside in and move freely in any part of India. 

It has been observed by this Court in the case of Gurbachan Singh v. The 
State of Bombay! as per Mukherjea J. (as he then was) (p. 742) :— 

“| ,.It is perfectly true that the determination of the question as to whether the 
restrictions imposed by a legislative enactment upon the fundamental rights of a citizen 
enunciated in art. 19(1)(d) of the Constitution are reasonable or not within the mean- 
ing of cl. (5) of the article would depend as much upon the procedural part of the law 
as upon its substantive part; and the court has got to look in each case to the circum- 
sfances under which and the manner in which the restrictions have been imposed”. 
In this case the attack against s. 57 of the Act is directed both against the pro- 
cedural part of the law and the substantive part. It has been contended that 
the person dealt with under s. 57 may be directed to remove himself altogether 
outside the limits of the State of Bombay because the Act extends to the whole 
of the State of Bombay. The provisions of s. 57 can be applied either by the 
Commissioner of Police for Greater Bombay and other areas for which a Com- 
missioner may be appointed under s. 7 or by the District Magistrate or a Sub- 
Divisional Magistrate specially empowered by the State Government in that 
behalf. Any one of the aforesaid authorities has power to direct an individual 
dealt with under s. 57 to remove himself outside the area within the local limits 
of his jurisdiction. Hence none of those authorities has the power to direct 
ethat person to remove himself outside the entire State of Bombay. ‘Tlwe situa- 
woh envisaged by the argument that a person may be called upon to remove 
himself out of the limits of the entire State of Bombay would not ordinarily 
arise because the idea underlying the provisions of ss. 55 to 57 is the ‘‘ dispersal 
of gangs and removal of persons convicted of certain offences’’ as would appear 
from the sub-heading II in Chap. V, which is headed ‘‘special measures for main- 
e 1 [1952] §,C.R. 787, 8.0. 54 Bom. L.R. 849. ° 


e a 


1950") § HARI GAWALI ù. DY. COMB. OF POLIO (s.0.)—Stnha J. 1001 


tenance of public order and safety of State”. A gang of criminals or potential 
crimin@ls operates or may intend to operate within certain loca) limits 4nd the 
idea behind the provisions of s. 57 is to see to it that a person with? previous 
conviction who may have banded together with other such persons should be 
disbanded and hounded out of the limits of his ordinary activities, his associates 
also are to be similarly dealt with, so that the gang is broken up and the diffe- 
rent persons constituting it may be removed to different parts of the Statè so 
ag to reduce their criminal activities to the minimum. Unless a person makes 
himself so obnoxious as to render his presence in every part of the Bombay 
State a menace to public interest including public peace and safety, every Com- 
missioner of Police or District Magistrate or Sub-Divisional Magistrate would 
not think of acting in the same way in respect of the same person. Hence, in 
our opinion, there is no substance in this argument. It may be mentioned in 
this connecti6n that previous to the enactment of the impugned Act there was 
the Bombay District Police Act, IV of 1890, which applied to the whole Presi- 
dency of Bombay except the Greater Bombay (omitting all references to Sind) 
and the City of Bombay Police Act, IV of 1902, applied to the City of Bombay 
except certain specified sections which applied to the whole of the Presidency 
of Bombay; so that the two Acts aforesaid covered the whole of the State of 
Bombay as it was constituted after Independence.» The two Acts aforesaid were 
repealed by the impugned Act which consolidated the law for the regulation of 
the Police Force in the State of Bombay which appears from the following pre- 
amble of the Act— 

“Whereas it is expedient to amalgamate the District and Greater Bombay Police 
Forces in the State of Bombay into one common Police Force and to introduce uniform 
methods regarding the working and control of the said Force thoughout the State”. 
Broadly speaking, s. 46 of Act IV of 1890 and s. 27 of Act IV of 1902 corres- 
pond to the provisions of ss. 56 and 57 of the Act. 

It was next contended that unlike Preventive Detention laws there was no 
provision in the impugned law for an Advisory Board which could scrutinise 
the material on which the officers or authorities contemplated by s. 57 had taken 
action against a person. It cannot be, and has not been laid down, as a univer- 
sal rule that unless there is a provision for such an Advisory Board such a 
legislation would necessarily be condemned as unconstitutional. The very fact 
that the Constitution in art. 22(4) has made specific provision for an Advisory 
Board consisting of persons of stated qualifications with reference to the law 
for Preventive Detention, but has made no such specific provision in art. 19 
would answer this contention. In this connection reference may also be made 
to the decision of this Court in the ease of Dr. N. B. Khare v. The State of 
Delhi! which dealt with the constitutionality of the Hast Punjab Publie Safety 
Act of 1949 with reference to the provisions of art. 19 of the Constitution, In 
that legislation there was a provision for an Advisory Board whose opinion, 
however, had no binding force. The Act was not struck down by this Court. 
On the other hand, in the case of State of Madras v. V. Œ. Row,? s. 15(2)(b) 
of the Indian Criminal Law (Amendment) Act, 1908, as amended by the 
Indian Criminal Law Amendment (Madras) Act, 1950, was held to be unconsti- 
tutional as the restrictions imposed on the fundamental right to form associa- 
tions were not held to be reasonable in spite of the fact that there was a provi- 
sion for an Advisory Board whose opinion was binding on the Government. 
Hence it cannot be said that the existence of an Advisory Bord is a sine qua 
non of the constitutionality of a legislation such as the one before us. 

It was next contended that the proceedings are initiated by the police and it 
is the police which is the judge in the case and that therefore the provisi®mp 
of the Act militate against one of the accepted principles of natura] justice that 
the prosecutor should not also be the Judge. In order to appreciate this argn- 
ment reference has to be made to the provisions of s. 59 of the Act. It provires 
that before action is taken under ss. 55, 56 or 57 of the Act, the author ity 
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entrusted with the duty of passing orders under any one of those sections 
or anys officer above the rank of an Inspector authorised by that offécer or 
autherityeshall inform the person proceeded against in writing ‘‘of the general 
nature of the material allegations against him’’ in order to give him a reason- 
able opportunity of explaining his conduct, If that person wishes to examine 
awy witnesses, he has to be given an opportunity of adducing evidence. That 
pergon has the right to file a written statement and to appear in the proceeding 
by an advocate or attorney for the purpose of tendering his explanation and 
adducing/evidence. If the person fails to appear or to adduce evidence, the 
authority or officer has the right to proceed with the enquiry and to pass such 
order as may appear fit and proper. It is thus clear that the criticism against, 
the procedure laid down in s. 59 is not entirely correct. The evidence or mate- 
rial on the basis of which a person may be proceeded against under any one of 
the ss. 55, 56 or 57 may have been collected by police officers of the rank of an 
Inspector of Police or of lower rank. The proceedings may be initiated by a 
police officer above the rank of Inspector who has to infornt the person pro-- 
ceeded against of the general nature of the material. allegations against him. 
But the order of externment can be passed only by a Commissioner of Police 
or a District Magistrate or a Sub-Divisional Magistrate specially empowered 
by the State Government in that behalf. Hence the satisfaction is not that of 
the person prosecuting, if that word can at all be used in the context of those 
sections. The person proceeded against is not prosecuted but is put out of the 
harm’s way. The Legislature has advisedly entrusted officers of comparative- 
ly higher rank in the police or in the magistracy with the responsible duty of 
examining the material and of being satisfled that such person is likely again 
to engage himself in the commission of an offence similar to that for which he 
had previously been convicted. The proceedings contemplated by the impugn- 
ed s. 57 or for the matter of that, the other two ss. 55 or 56 are not prosecutions 
for offences or judicial proceedings, though the officer or authority charged 
with the duty aforesaid has to examine the information laid before him by the 
police. The police force is charged with the duty not only of detection of 
offiences and of bringing offenders to justice, but also of preventing the com- 
mission of offences by persons with previous records of conviction or with 
criminal propensities. As observed by Patanjali Sastri, C.J. in the case of 
State of Madras v. V. G. Row,' ‘‘externment of individuals, like preventive 
detention, is largely precautionary and based on suspicion’’. To these observa- 
tions may be added the following words in the judgment of Patanjali Sastri 
C.J., (supra) with reference to the observations of Lord Finlay in Rez v. 
Halliday? :— 
“The court was the least appropriate tribunal to investigate into circumstances of 

suspicion on which such anticipatory action must be largely based”. 
Tt is thus clear that in order to take preventive action under s..57 of the Act the 
Legislature has entrusted police officers or magistrates of the higher ranks to 
examine the facts and circumstances of each case brought before them by the 
Criminal Investigation Department. But the Legislature has provided cer- 
tain safeguards against tyrannical or wholly unfounded orders being passed by 
the higher ranks of the police or the magistracy. 

It was next contended that the provisions relating to hearing any evidence 
that may be adduced by the police or by the person proceeded against and right 
of appeal to the’ State Government conferred by s. 60 of the Act are illusory. 
We cannot agree that the right of appeal to the State Government granted to 


the person proceeded against by an order under s. 57 ig illusory because it 1s 


expected that the State Government which has been charged with the uty of 
examining the material with a view to being satisfied that circumstances existed 
justifying a preventive order of that nature, will discharge its functions with 
due care and caution. Section 61 has provided a further safeguard to a person 
dealt with under s. 57 by providing that though an order passed under s. 55, 


1 [1952] S.C.R, 507, 609. 2 [1917] A. C. 260, 260. ‘ 
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s. 56 or s. 57, or by the State Government under s. 60 on appeal, shall not be 
called an question in any Court, he may challenge such an order in a Court on | 
the ground (1) that the authority making the order or any officer auth6rised 
by it had not followed the procedure laid down in s. 57, or (2) that there was 
no material before the authority concerned upon which ‘it could have based its 
order, or (3) that the said authority was not of opinion that witnesses wêre 
unwilling to come forward to give.evidence in public against the person “pro- 
ceeded against. In this connection it was argued on behalf of the petitioner 
that s. 59 only required the general nature of the material allegations against 
the person externed to be disclosed and that, as it did not further provide for 
eparticulars to be supplied to such a person, it would be very difficult for him 
to avail of at least the second ground on which s. 61 permits him to get the 
matter judicially examined. But in the very nature of things it could not have 
been otherwise. The grounds available to an externee had necessarily to be 
very limited in their scope, because if evidence were available which could be 
adduced fn publit, such a person could be dealt with under the preventive gec- 
tions of the Code of Criminal Procedure, for example, under s. 107 or s. 110. 
But the special provisions now under examination proceed on the basis that 
the person dealt with under any of the ss. 55, 56 or 57 is of such a character as 
not to permit the ordinary laws of the land being,put in motion in the ordinary 
way, namely, of examining witnesses’ in open Court who should be cross-exa- 
mined by the party against whom they were deposing. The provisions we are 
now examining are plainly intended to be used in special cases requiring spe- 
cial treatment, that is, cases which cannot be dealt with under the preventive 
sections of the Code of Criminal Procedure. Reliance was placed on a number 
of decisions of this Court referred to above on behalf of the petitioner to show 
that the terms of s. 57 impugned in this case could not come within the permis- 
sible limits laid down by the Constitution in cl. (5) of art. 19. But arguments 
by analogy may be misleading. It has been repeatedly said by this Court that 
it is not safe to pronounce on the provisions of one Act with reference to deci- 
sions dealing with other Acts which may not be im pari materia. The case 
nearest to the present one is the decision of this Court in Gurbachan Singh v. 
The State of Bombay,' where s. 27(1) of the City of Bombay Police Act was 
under challenge and the Court upheld the constitutionality of that section. If 

anything, s. 57 impugned in this case provides a surer ground for proceeding 
pn a potential criminal in so far as it insists upon a previous conviction at 
least. At least in cls. (b) and (c) it insists upon more than one previous order 
of conviction against the person proceeded against, thus showing that the 
authority dealing with such a person had some solid ground for suspecting that 
he may repeat his criminal activities. It has not been contended before us that 
the decision of this Court referred to above does not lay down the correct law 
or that it was open to challenge in any way. We do not think it necessary 
therefore to consider in detail the other cases relied upon on behalf of the 
petitioner. 


It now remains to consider the legality of the order itself. The bona fides 
of the order have not been questioned. What has. been urged against the lega- 
lity of the order impugned is that it is based on previous orders of discharge 
or acquittal. It is said that those orders were passed because there was not 
sufficient evidence to bring the charge ‘home to the accused. The insufficiency 
of the evidence itself may have been due to witnesses not being available to 
depose in open Court or they may have been overawed and their testimony 
tampered with. These are all matters which cannot be examined by this Couré 
in an objective way, when the Legislature has provided for the subjective sfti- 
faction of the authorities or officers who have been entrusted with the duty of 
enforcing those special provisions of the Act. It cannot be laid down as a 
general proposition of law that a previous order of discharge or acquittal can- 
not be taken into account by those authorities when dealing with persons under 


° 
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any one of the provisions we have been examining in this case. It is not for us 
. to examine afresh the materials and to be satisfied that the order impugned is 
correft. But the materials placed on the record of this case in ‘the affidavit 
sworn. to by the officer who was responsible for the order impugned show at least 
ee thing, namely, that the petitioner has not been a victim of an arbitrary 
order. 
For the reasons aforesaid, in our opinion, no grounds have been made out for 
issuing any writ or direction to the authorities concerned or for quashing ‘the 
orders impugned. The application is, therefore, dismissed. 


JAGANNADHADAS J. I regret I am unable to persuade myself to agree withe 
the view, which has commended itself to the majority of the Court, as to the 
constitutional validity of s. 57(a) of the Bombay Police Act, 1951 (Bombay 
Act XXII of 1951) (hereinafter referred to as the Act). This is’ a provision 
which prima facie infringes the fundamental right of a citizen under art. 19(1) 
(d) and (e) of the Constitution. It can be supported only if, having regard 
to all the circumstances, it is possible to reach a satisfactory conclusion that the 
imposition of the restrictions as provided hereunder is in the interests of the 
general public and reasonable. The fact that our Constitution which declares 
fundamental rights also permits a law of preventive detention under very limit- 
ed safeguards and that such laws have taken the pattern of the exercise of 
power by the Government or by its officers for specified purposes on the basis 
of their subjective satisfaction, has made us prone to reconcile ourselves to 
other kinds of restrictive laws affecting personal liberty though based on the 
subjective satisfaction of executive officers, if only they provide for certain 
minimum safeguards such as supply of grounds, right of representation, and 
the scope for review by a superior authority or by an advisory body. If one is 
to adopt this standard as furnishing the sine qua non of what is a reasonable 
law of preventive restriction of personal liberty, it may be possible to say that 
the proyision under question satisfies the test. But the law of preventive deten- 
tion stands on a very exceptional footing in our Constitution inasmuch as it 
is specifically provided for in the Constitution. The same Constitution has left 
the imposition of other restrictions on personal liberty to be judged by the 
Courts with reference to the standards of reasonableness, in the interests of the 
public. While undoubtedly the above three safeguards may be taken as the 
minimum required to satisfy the standard of reasonableness, I am not prepared 
to assume that they are sufficient. It appears to me that the constitutional vali- 
dity of laws of preventive restriction, as opposed to the laws of preventive 
detention, have to be judged with reference to standards which this Court has 
generally accepted as regards the validity of restrictions on the other funda- 
mental rights under art. 19(1) of the Constitution. As repeatedly held by 
this Court, a proper balance must be struck between the fundamental right of 
the citizen and the social control by the State in order to evolve the permissible 
restriction of the fundamental right under the Constitution. 

Now there can be no doubt that the ordinary provisions in the Criminal Pro- 
cedure Code enabling the executive to take preventive measures are often enough 
felt inadequate, particularly in large cities and towns wherein there are loose 
congregations of population. In a general way therefore it may be said that to 
arm the executive officers with powers for preventive action against commission 
of offences is not in itself unreasonable. Section 57 of the Act appears in 
Chap. V of the Act headed ‘‘Special measures for maintenance of public order 
and safety of State” and is under the sub-head II ‘‘Digpersal of gangs and 
regoval of persons convicted of certain offences’’. The substantive provisions 
under head IT are ss. 55, 56 and 57. Section 55 relates to control and dispersal 
of gangs. Section 56 relates to removal of persons about to commit offences 
and s. 57 relates to removal of persons previously convicted of certain offences. 


Sections 56 and 57 of the Act run as follows: | 
«56, *Whenevér it shall appear in Greater Bombay and other areas for which a 


Commissioner has*® been appointed under s. 7 to the Commissioner and in othe” area 
ad ° 
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or areas to which the State Government may, by notification in the Official Gazette, ex- 
tend the provisions of this section, to the District Magistrate, or the Sub-Qivisional 
Magistrate specially empowered by the State Government in that behalf (a) that the 
movements or acts of any person are causing or calculated to cause alarm, danger or 
harm to person or property, or (b) that there are reasonable grounds for believing that 
such person is engaged or is about to be engaged in the commission of an offence jn- 
volving force or violence or an offence punishable under Chapter XII, XVI or XVM of 
the Indian Penal Code, or in the abetment of any such offence, and when in the opinion 
of such officer witnesses are not willing to come forward to give evidence in public 
against such person by reason of apprehension on their part as regards the safety of 
their person or property, or (c) that an outbreak of epidemic disease is likely to result 
“from the continued residence of an immigrant, the said officer may, by an order in 
writing duly served on him or by beat of drum or otherwise as he thinks fit, direct such 
person or immigrant so to conduct himself as shall seem necessary in order to prevent 
violence and alarm or the outbreak or spread of such disease or to remove himself out- 
side the agea withjn the local limits of, his jurisdiction by such route and within such 
time as the said officer may prescribe and not to enter or return to the said area from 
which he was directed to remove himself. 

57. If a person has been convicted— 

(a) of an offence under Chapter XI, XVI or XVII of the Indian Penal Code, or 

(b) twice of an offence under section 9 or 23 of the Bombay Beggars Act, 1945, or 
under the Bombay Prevention of Prostitution Act, 1923, or 

(c) thrice of an offence within a period of three years under section 4 or 12A of the 
Bombay Prevention of Gambling Act, 1887, or under the Bombay Prohibition Act, 1949, 

the Commissioner, the District Magistrate or the Sub-Divisional Magistrate 
specially empowered by the State Government in this behalf, if he has reason to 
believe that such person is likely again to engage himself in the commission of an 
offence similar to that for which he was convicted, may direct such person to remove 
himself outside the area within the local limits of his jurisdiction, by such route and 
within such time as the said officer may prescribe and not to enter or return to the 
area from which he was directed to remove himself. 

Explanation—For the purpose of this section “an offence similar to that for which 
a person was convicted” shall mean— 

(i) in the the case of a person convicted of an offence mentioned in clause (a), 
an offence falling under any of the Chapters of the Indian Penal Code mentioned in 
that clause, and 

(i) in the case of a person convicted of an offence mentioned in clauses (b) and 

(c), an offence falling under the provisions of the Acts mentioned respectively in the 
said clauses”. 
Section 58 of the Act provides that a direction made under ss. 56 and 57 not to 
enter a particular area shall be for such period as may be specified thereunder 
and shall in no case exceed a period of two years from the date on which it is 
made. This Court has, in Gurbachan Singh v. The State of Bombay! pro- 
nounced on the constitutional validity of s. 27(1) of the City of Bombay Police 
Act of 1902 (Bombay Act IV of 1902) “which, word for word, is almost the 
same as s. 56 of the Act above quoted omitting (c) thereof. As I understand 
that judgment, the view of the Court as to the reasonableness of that provision 
_ jg based on the fact that under the said section it is essential for the exercise of 
the power, that in the opinion of the officer concerned, witnesses are not willing 
to come forward to give evidence in public against the person concerned by 
reason of apprehension on their part as regards the safety of their own person 
or property. This is clear from the following passage of the report (p. 743) : 

“ @The law is certainly an extraordinary one and has been made only to meet those 
exceptional cases where no witnesses for fear of violence to their person or profegty 
are willing to depose publicly against certain bad characters whose presence in certain 
areas constitutes a menace to the safety of the public residing therein”. 

The provisions of s. 57 of the Act are totally different. This section can be 


1 [1952] S.C.R. 737, s.o. 54 Bom. L. R. 849 . 
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invoked without the requirement of non-availability of witnesses or of any 
opinions in that behalf being ‘arrived at by the officer concerned. Al ¢hat is 
sufficent for the use of this section is that the person concerned should have 
been previously convicted of certain specified offences and that the officer con- 
cerned has reason to believe that such person is likely again to engage himself 
ine the commission of a similar offence. The powers under this section can, 
therefore, be invoked in every case where there is likelihood of repetition of 
offence by a person who has been previously convicted of a similar offence if 
the offence is of the specified categories, even though witnesses may be willing 
to come forward. I am not prepared to accept the idea that in such a situation 
it would be right or reasonable to clothe executive officers with the power to, 
take preventive action restraining the liberty of the citizen instead of taking 
the chance of the offence being committed and leaving the deprivation of his 
liberty to the ordinary channels of criminal prosecution and punishment. It is 
true that in some matters anticipatory prevention is better than ex post facto . 
punishment. But in a State where personal liberty is a guaranteed funda- 
mental right, the range of such preventive action must be limited to a. narrow 
compass. What may be called the police power of the State in this behalf must 
be limited by the consideration that the offence likely to be committed is of a 
serious nature, that the likelihood of its commission is very probable, if not im- 
minent, and that the perpetrator of the crime, if left to commit it, may go un- 
punished under the normal machinery on account of witnesses not being will- 
ing to come forward. Section 151 of the Criminal Procedure Code authorises 
a police officer to arrest any person when he knows of his design to commit any 
cognizable offence and to send him to the nearest Magistrate for such action 
which he considers fit or as may be feasible under ss. 107 to 110 of the Criminal 
Procedure Code. Section 57 of the Act constitutes a very wide departure from 
such a provision and there must be clear justification for so serious an encroach- 
ment on personal liberty as is contemplated therein. A provision of the kind 
might not only be justified but may be called for, if confined to serious offences 
—sgerious either because of their nature or of the attendant circumstances—and 
if witnesses are likely to be terrorised. I am unable to see why a person who 
may have previously committed any offence of a minor character and in ordi- 
nary circumstances, under Chap. XII, XVI or XVII of the Indian Penal Code, 
should not be left alone to the ordinary channels of prosecution. It appears to 
me that the proper balance between the fundamental right and social control 
is not achieved by vesting the power in executive officers in such wide terms as 
in s. 57 of the Act. Such a provision would lead to serious encroachment on 
the personal liberty of a citizen. While, of course, abuse of power is not to be 
assumed to test its reasonableness, neither is a power given in wide terms and 
prima facie unreasonable, to be considered reasonable on an assumption of its 
proper use. 

I am also unable to see that the fact of previous commission of any such 
offence without any limitation as to the period of time that may have elapsed, 
or the circumstances with reference to which such an offence may have been 
committed, is any relevant consideration to justify restriction on personal 
liberty by way of preventive action. I am not aware that there is any accepted 
theory of criminology which justifies the view that a person who has committed 
an offence has any inherent tendency to repeat a similar offence—apart from 
environment, heredity or the like. In a trial for the commission of an offence 
prior conviction is ruled out as inadmissible. On an evaluation of the tendency 
to repeat a crime, I do not see how it is permissible material except in cases 
where repeated previous commission of offences indicates a habit. It hfs been 
said that the power under s. 57 of the Act will be exercised only when the officer 
eoncerned has before him not merely the fact of previous conviction but other 
material on the basis of which he has reason to believe that the person concern- 
ed is likely to engage himself in the commission of the offence. But this ulti- 
mately «is a question of subjective satisfaction. It is not open to review by a 
Court. Vg would be difficult to postulate how far such a factor, as previous 
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conviction, might have prejudiced a fair consideration of the other material 
before éhe officer. To my mind the law which permits subjective satisfaction 
to prevail on such material must be considered unreasonable.” In my view, 
therefore, though the procedural portion of the law as provided in ss. 59 and 
61 of the Act may not be open to serious criticism, the substantive portion of 
the law relating to content of the power as provided under s. 57 of the Aet 
cannot be held to be in the nature of reasonable restriction of the fundameatal 
right, for three reasons. 

1. Clause (a) of s. 57 of the Act not being confined to offences serious in 
their nature or with reference to the attendant circumstances within the Chap- 
ters specified therein, prevention of the repetition thereof cannot be considered 
a reasonable restriction. It is in excess of what may be considered justifiable. 

2. The previous commission of an offence of the category specified, without 
any reference to the time, environment and other factors has no rational rela- 
tion to the criterion of ‘‘reasonableness in the interest of public’’. 

3. Theeexercise of the power not being limited by the consideration of non- 
availability of witnesses is also not rationally related to the criterion of 
‘‘yeasonableness in the interest of the public.’’ 

all the above reasons I consider that s. 57 of the Act is constitutionally 
invalid. 


Petition dismissed. 


Present: The Hon’ble Mr. S. R. Das, Chief Justice, Mr. Justice Jagannadhadas, Mr. Justice 
Venkatarama Ayyar, Mr. Justice B. P. Sinha, and Mr. Justice Jafer Imam. 


BHAGUBHAI DULLABHBHAI BHANDARI v. THE DISTRICT 
MAGISTRATE, THANA.* 

Bombay Police Act (Bom, XXII of 1951), Sec. 56—Constitution of India, art. 19—Validity of 
s. 56—Whether word “witnesses” in s. 56 mean all witnesses before the police—Sec- 
tion 56 whether contemplates witnesses other than members of police. force and 
employees and officers of Customs Department. 

Section 56 of the Bombay Police Act, 1951, is constitutionally valid. 

Gurbachan Singh v. The State of Bombay, followed. 

The word “witnesses” in s. 56 of the Bombay Police Act, 1951, should not be inter- 
preted to mean each and every witness before the police. 

If the officer concerned is satisfied that witnesses of whatever description they may 
be, are not willing to come out in the open, one of the essential conditions of the appli- 
cation of s. 56 of the Bombay Police Act, 1951, is fulfilled and it is no more necessary 
for them to stop to consider as to which class of persons those witnesses may come 
from. Therefore it cannot be contended that the section contemplates witnesses other 
than members of the police force and employees and officers of the Customs Depart- 
ment, 


The facts appear in the principal judgment. 


H. J. Umrigar and R. A. Govind, for the petitioner in Petition 439 of 1955. 

J. B. Dadachan#i, (amicus curtae), for the petitioner in Petition 440 of 1955. 

M. C. Setalvad, Attorney-General for India, and B. Sen, with E. H. Dhebar, 
for respondents in both Petitions. 


SINHA J. These petitions under art. 32 of the Constitution challenge the 
constitutionality of some of the provisions of the Bombay Police Act, XXII of 
1951 (Which hereinafttr will be referred to as ‘‘The Act’’), with special refe- 
rence to s. 56, as also of the orders passed against the petitioners externing them 
under that section of the Act. 

In Petition No. 439 of 1955 Babubhai Dullabhbhai Bhandari is the petitioner 
and the District Magistrate of Thana, the Deputy Superintendent of Police 

* Decided, May 8,:1956. Petitions Nos. 489 1 [1952] S.C.R. 787, s.c. §4 Bom. AR. 849. 
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and Sub-Divisional Police Officer, Bhiwandi Division, Bhiwandi, District Thana, 
and the State of Bombay are respondents Nos. 1, 2 and 3, The petitioner is 
a citjzen of India and carries on trade in grass at Bhilad, a railway stf#tion on 
the Western Railway. On January 21, 1955, the Deputy Superintendent of 
Police and Sub-Divisional Police Officer, Bhiwandi Division, served a notice 
upder s. 56 of the Act in the following terms :— 
e ° “No. Ext. 3/1 of 1955 
Office of the S.D.P.O. Bhiwandi, 
Bhiwandi, dated 21-1-1955. 


(I) I, Shri C. V. Bapat, Deputy Superintendent of Police and Sub~Divisional Officer 
Bhiwandi Division, District Thana, do hereby issue a notice to you, Shri Bhagu Duba] 
Bhandari alias Bhagwanbhai Dulla Bhai Jadhav of Bhilad District Thana, that it is pro- 
posed that you should be removed outside the District of Thana and you should not 
enter or return to the said district for a period of two years from the date of the 
order to be made under section 56 of the Bombay Police Act, 1951, for the follow- 
ing reasons:— > o œ 

(II) Evidence is forthcoming that your following activities have caused and are 
calculated to cause alarm, danger and harm to person and property in Bhilad and the 
surrounding areas:— 

(1) You have been dealing in smuggled foreign liquor and maintained a veil of 
secrecy by criminal intimidation and physical violence to the villagers and other right 
thinking persons. 

(2) Your activities have been in continuation of your similar activities for the last 
five years, given as under:— ; 

(a) You criminally assaulted persons with the help of your associates and did vio- 
lent acts in order to strike terror into the hearts of the villagers, so that they should 
not challenge you or your men. 

(b) You have been criminally assaulting and intimidating Central Excise and Cus- 
toms officials with the help of your gang, so as to stop them from looking into your 
anti-national, anti-social and illegal activities. As a result of your unlawful and dan- 
gerous activities you are held in terrific awe by the Central Excise and Customs Officers 
and men and villagers in Bhilad area who are continuously labouring under grave appre- 
hension of danger to their person and property. 

(c) You and your associates were and are making use of criminal intimidation against 
the villagers in order to prevent them from having recourse to legal means. 

(Il) That you and your associates are also understood to be in possession of un- 
licensed firearms which has been causing considerable alarm and spreading a feeling of 
insecurity of life and property in the mind of villagers from Bhilad and neighbouring 
villages and Central Excise and Customs employees. 

(IV) The witnesses are not willing to come forward and to give evidence against 
you by reason of apprehension of danger and harm to their person and property. 

(V) Now, I, Shri C. V. Bapat, Deputy Superintendent of Police and Sub-Divisional 
Police Officer, Bhiwandi Division, District Thana, in exercise of the authority conferred 
upon ‘me under section 59 of the Bombay Police Act, 1951 by the District Magistrate, 
Thana under his number MAG. 2/EX dated 17-1-1955 do hereby direct you to appear 
before me at 11 am. on 27-1-1955 at Dahanu in the office of the Sub-Divisional Police 
Office, Dahanu for tendering your explanation regarding the said allegation. You are 
also entitled to appear before me by advocate for the’ purpose of tendering your expla- 
nation and examining witnesses, produced by you. 

Signed and sealed this day of 21st Jan. 1955. 


a ~c.cbletdessweteas 
é Deputy Superintendent of Police 
è Sub-Divisional Police Officer, Bhiwandi. 


© 
To 

Shri Bhagu Dubal Bhandari @ Bhagwanbhai Dullabhai 
Jadhav of Bhilad, District Thana”. 


By that notice, the petitioner was called upon to appear before the said police 


officer on Janugry 27, 1955, in order to enable the former to offer such explana- 
= e 
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tion and examine such witnesses as he may be advised. In pursuance pf that 
notice ¢he petitioner appeared before the police officer aforesaid and the hear- « 
ing of his case took place on different dates. The petitioner claims to ‘have E 
examined seven ‘‘respectable persons’’ to testify on his behalt. Ultimately on 
July 11, 1955, an order was passed by the District Magistrate of Thana exterp- 
ing the petitioner outside the Thana District. The order of externmen{ is 
exh. D to the petition and contains the recitals that after considering the evi- 
dence before him and the explanation offered by the petitioner the District 
Magistrate of Thana (respondent No. 1), was satisfied that the petitioner ‘‘en- 
gages in giving threats and assaulting Central Excise and Customs Officials, 
men and residents of Bhilad and surrounding villages and indulges in illicit 
traffic of foreign liquor from Daman’’ and that in his opinion ‘‘witnessess are 
not willing to come forward to give evidence in public against the said 
Shri Bhagubhai Dullabhbhai Bhandari alias Bhagwanbhai Dullabhbhai Jadhav 
of Bhilad by reason of apprehension on their part as regards the safety of 
their persôn gnd property’. It is this order which is challenged as illegal and 
ultra vires and against which the petitioner has moved this Court for an appro- 
priate writ, direction or order against the respondents, prohibiting them, 
their servants and agents from acting upon or taking any steps in enforce- 
ment, furtherance or pursuance of the said ordereand from interfering in any 
manner with the petitioner’s right to reside in Bhilad and carry on his busi- 
ness. The petitioner had preferred an appeal to the Government against the 
said order of externment. But the appeal was dismissed on September 9, 1955. 
Against the said order the petitioner moved the High Court of Judicature at 
Bombay under art. 226 of the Constitution, but the said application was also 
dismissed in limine by the High Court by its order dated November 7, 1955. 

The District Magistrate of Thana, respondent No. 1, has sworn to the affi- 
davit filed in this Court in answer to the petition. He swears that he had 
passed the externment order complained against after perusing the police re- 
ports and going through the explanation offered by the petitioner and the 
statements of the witnesses produced by him and on hearing his advocate. He 
further states in the affidavit that the general nature of the material allegations 
against the petitioner was given to him, that the material given to him was 
clear and by no means vague. Only the names of the persons who had given 
the information against the petitioner were not disclosed to him inasmuch as 
those persons were not prepared to come out in the open and depose against 
him in publie as witnesses. He was satisfied that witnesses were unwilling to 
come forward to give evidence in public against the petitioner. He also affirms 
that the petitioner’s movements and acts were not only causing alarm, danger 
or harm to personal property of the general public round about Bhilad, but 
also that his movements and acts were causing danger and alarm to 
publie servants of the police force and the Central Excise who were doing very 
responsible work at Bhilad which is on the borderline of the Indian territory 
adjoining Daman area which is Portuguese territory. He admits that the 
petitioner was discharged by the Judicial Magistrate, First Class; Umbergaon, 
because the witnesses did not appear and depose against him for fear of the 
petitioner. 

In Petition No. 440 of 1955, Kunwar Rameshwar Singh is the petitioner and 
the respondents are— 

1. Shri W. K. Patil, Deputy Commissioner of Police, Crime Branch (I) 
C.I.D., Greater Bombay, 

2. The Commissioner of Police, Greater Bombay, and 

3. e State of Bombay. a 
The petitioner is a citizen of India and claims to be a ‘‘social worker” eon- 
nected with several social organisations. He alleges that his main social acti- 
vity has been the improvement of the lot of prostitutes and singing girls in cer- 
tain quarters of Bombay. On November 2, 1954, the petitioner was served with 
a notice under s. 56 read with s. 59 of the Act (exh. A to the petition) setting 
out thé allegations against him and calling upon him to explain *thgggematters. 
L. R.—¢4 
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In purguance of the said notice the petitioner appeared before the Supgrinten- 
dent, of Policesto show cause against the proposed action against. him. Ulti- 
z mately on January 4, 1955, the Commissioner of Police, respondent No. 2, 

passed an order to the effect that the petitioner should remove himself from 


the limits of Greater Bombay within seven days. That order is marked exh. H 
and is to the following effect :— 


p Order of Externment 


(Section 56 of the Bombay Police Act, 1951) 
Police Station: Nagpada No. 7/c/48/1955. 

Whereas the Commissioner of Police, Greater Bombay, has directed by his ordef, 
dated the 13th August, 1954 and 11th December 1954, made under sub-section (2) of 
section 10 of the Bombay Police Act, 1951 (Bombay Act XXII of 1951) that the powers, 
functions and duties under the said Act shall also be exercised by the Deputy Commis- 

‘sioners of Police, Greater Bombay. ° e œ 

And whereas evidence has been placed before me, Deputy Commissioner of Police, 
Crime Branch (I), against the person known as Kunwar Rameshwar Singh, to the fol- 
lowing effect:— 

L That since October, 1953 in the locality known as Falkland Road, Foras Road, 
Sukhalaji Street, Bapty Road, Wamathipura and the areas adjoining thereto in Greater 
Bombay his movements and acts are causing alarm and harm to the persons residing 
in, carrying on business in, or visiting the said locality in that; 

(i) He with assistance of his associates some of them being Sk. Makbool Sk. Hussain, 
Abdul Rahiman, Suleman alias Sapad, Ahmad Yusuf alias Ahmed Dalal, Shafi and others, 
extort money from women residing in and carrying on business either as prostitutes or 
singing girls in the said locality on threats of assault and of causing bodily injury to 
them; 

(ii) That he with the assistance of the said associates assault or threaten with as- 
sault the aforesaid women who do not comply with his demands for money; 

(iii) That in order to compel the aforesaid women to pay him the money demanded 
by him he also posts his associates at or near the places of business of the aforesaid 
women and prevent customers from entering the rooms of such women; 

(iv) That he with the assistance of his associates extort money from shopkeepers, 
hotel-keepers, merchants and hawkers carrying on business in the said locality and from 
rent collectors of buildings occupied by the aforesaid prostitutes and singing girls by 
assaulting them or threatening them with assault and dislocation of business; 

(v) That he causes damage to the property of the said hotel-keepers and hawkers 
of the said locality who do not pay him money demanded by him; 

(vi) That he accosts persons visiting the rooms of singing girls in the said locality 
for the purpose of entertainment and demand money from them under threats of assault 
and of preventing them from visiting the said locality; 

(vii) That he has committed several acts of the nature mentioned above; 

IL That witnesses to the above incidents are not willing to come forward to give 
evidence in public against him as they apprehend that they will be assaulted by him 
and/or by his associates if they do so. 

And whereas I have heard the said person and considered the explanation tendered 
by him and also the evidence given by the witnesses produced by him and have heard 
his counsel; 

And whereas after considering all the evidence and explanation detailed above, I am 
satisfied that:— 

The movements and acts of Kunwar Rameshwar Singh since October, 1953, are 

* causing alarm and harm to the persons residing in, carrying on business in er visiting 
he locality known as Falkland Road, Foras Road, Sukhalaji Street, Bapty Road, Kama- 
thipura and the areas adjoining thereto in Greater Bombay and that he indulges in 
activities mentioned above. 

And whereas in my opinion witnesses are unwilling to come forward to give evi- 
dence,in public against the said person by reason of apprehension on their part as re- 
gards the safety of their persons; a 

Novtasrefore, in exercise of the,powers vested in me under section 56 of the said 
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Act, L Shri W. K. Patil, Deputy Commissioner of Police, Crime Branch (I) C.LD., Greater 
Bombayg hereby direct that the said Kunwar Rameshwar Singh shal] remove’ himself . 
outside the limits of Greater Bombay by Central Riy. (route) within seven days* from 
the date of service of this order and I further direct that he shall not enter the said™ 
area of Greater Bombay for a period of two years from the date of this order without 
a permission in writing from the Commissioner of Police, Greater Bombay,,or the GoV- 
ernment of Bombay. l 2 
Sd. W. K. Patil, 
Dy. Commissioner of Police, 
Crime Branch (I) C.LD. Greater Bombay”. 
The order quoted above is a self-contained one and discloses the nature of the 
allegations against him which he had been called upon to explain. The peti- 
tioner preferred an appeal to respondent No. 3, the State of Bombay. But his 
appeal was Wismissed on January 17, 1955. The petitioner challenged the 
validity of the said order passed by the respondents by a petition under art. 226 
of the Corfstifutioh to the Bombay High Court, but it was dismissed on March 
14, 1955, after hearing. The judgment of the High Court is exh. D. The 
learned Judge of the Bombay High Court who dealt with the petition has set 
out briefly the main allegations of the petitioner, and the affidavit in answer 
to the petition sworn to by respondent No. Jd here. The learned Judge 
observed in the course of his judgment that in view of the averments in the 
petition and those in the affidavit in reply it was impossible for him to hold 
that the Deputy Commissioner of Police knew that witnesses were willing to 
give evidence against the petitioner. The petitioner went up on Letters Patent 
Appeal and a division bench consisting of the Chief Justice and another Judge 
of the Bombay High Court dismissed the appeal holding that once the opinion 
has been formed by the authority that witnesses were unwilling to give evidence 
in public against the petitioner, the Court could not go behind that opinion. 
They also negatived the plea of want of bona fides in respondent No. 1, who 
had initiated the proceedings. 

The petitioner removed himself outside the limits of Greater Bombay. 
Having come to know that a warrant of arrest had been issued against him 
in a certain pending case before the Presidency Magistrate, Fourth Court, at 
‘Girgaum, Bombay, on April 6, 1955, the petitioner entered Greater Bombay to 
attend Court but he was arrested under the Act for committing a breach of 
the externment order. He was prosecuted before the Presidency Magistrate, 
Sixth Court, at Mazgaon, Bombay, for an offence under s. 142 of the Act. He 
was convicted by the Magistrate and sentenced to nine months’ rigorous im- 
prisonment by a judgment dated September 8, 1955. The Magistrate’s judg- 
ment is exh. F to the petition. The learned Magistrate overruled the peti- 
tioner’s contention that the order of externment passed against him was illegal, 
relying chiefly upon the judgments of the High Court referred to above, 
upholding the constitutionality of that order. As regards his defence that he 
had entered Greater Bombay in obedience to the warrant issued against him, 
the learned Magistrate observed that as a matter of fact, according to the state- 
ment of the petitioner’s counsel before him he had taken that step ‘‘to test the 
validity of the order’’. Secondly, the learned Magistrate has rightly pointed 
out that the petitioner should have obtained the previous permission of the 
Police Commissioner before returning to Bombay, as otherwise the order of 
externment would be rendered nugatory. The learned Magistrate also observed 
in the course of his judgment that no allegations of mala fides had been made 
against, the police officers who had initiated the proceedings against the 
petitioner. Ps 

The petitioner went up in appeal to the High Court of Bombay which by 
its judgment dated October 5, 1955, upheld the conviction and the sentence. 
The judgment of the High Court is exh. G to the petition. A division bench 
of the Bombay High Court repelled the contention on behalf of the appellant 
that the order of externment was invalid, relying chiefly upom the previous 
judgmènt of that very Court upholding the constitutionality of ‘the gary order 
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impugned. Another matter referred to in the judgment of the High Court 
is ratotr significant. On behalf of the appellant reliance had been placed upon. 
a letter alleged to have been sent to the petitioner by the Secretary to the 
Chief Minister granting permission to him to return to Bombay in order to 
see the Home Secretary. It was found on enquiry by the learned Government: 
Paeader who intimated to the Court that the alleged letter had not been signed 
by the Secretary to the Chief Minister and that no such letter had actually been 
serit to him. On that statement being made, the petitioner’s counsel did not 
press his contention that his return was after permission. The petitioner moved 
this Court for special leave to appeal against the said judgment of the High 
Court in Petition No. 601 of 1955. One of the grounds in the petition was that 
the High Court should have held that the externment order was illegal and 
that, therefore, the petitioner’s entry was lawful. A Constitution Bench of 
this Court by its order dated November 21, 1955, dismissed the petition for 
special leave to appeal. This completes the statement of the case made on 
behalf of the petitioner. 8 
In answer to this petition Respondent No. 1 has sworn to the affidavit filed 
in this Court. It is necessary to state in some detail the facts stated in this. 
affidavit which furnish the background to the whole case against the petitioner. 
The petitioner is said to be a native of Balrampur, District Gonda, Uttar Pra- 
desh. After passing his school examination in 1940, he joined the then Royal 
Indian Navy in 1942. In the year 1946 while he was attached to S.S. Talwar 
in Bombay, he was ‘‘released from service’. In 1947 he joined the B.B. & C.I. 
Railway as a clerk and was removed from his post in July 1947 for having made 
baseless allegations against his superior officer. Im 1949 he made an attempt 
to enter the police force of Greater Bombay, but that failed as he was found 
to be unreliable. Subsequently, in August 1950 he joined the State Transport 
Department as a clerk but had again to be removed from that post in April 
1951. Later on, the petitioner obtained accommodation in Bombay on a false 
representation that he was a refugee from Pakistan. He was prosecuted and - 
convicted and sentenced to pay a fine of Rs. 30 or three months’ rigorous im- 
prisonment in default. His appeal from that order of conviction and sentence 
to the High Court of Bombay was dismissed by a division bench in Septemher 
1954. On a similar false representation he had obtained from the Custodian 
of Evacuee Property two shops in Bombay. Necessary proceedings had to 
be taken against him for evicting him from those shops. After his removal 
from Government jobs as aforesaid, the petitioner ‘‘came forward’’ as a social 
worker directing his activities mainly to ‘‘the redlight district’’ in certain 
quarters of Greater Bombay inhabited by over 10,000 public women. Along 
with his associates he started a no-rent campaign and resorted to violence with 
the help of so-called volunteers who were themselves bad characters, externees, 
drunkards and persons with previous convictions. With the help of associates 
like those he moved in the ‘‘redlight district’’ and realised money from his 
victims by threat and intimidation. Thus by all questionable means the peti- 
tioner started extorting moneys by harassing the inmates of that district and 
those who frequented those quarters. The rest of the long affidavit running 
into 29 paragraphs is devoted to denying the allegations made by the petitioner 
that he had been a victim of police combination against him or that the pro- 
cedure laid down by the law had not been followed or that the petitioner had 
not a fair and full opportunity of explaining his case to the authorities. The 
affidavit further asserts that witnesses who had given their statements to the 
„police against the petitioner were not willing to come forward openly to depose 
inst him and some of those witnesses who did turn up were prevailed upon 
y the petitioner to change their original statements made during the prelimi- 
nary inquiries. On those averments it was submitted by respondent No. 1 
that the proceedings against him were regular and in accordance with the pro- 
visions of the Act and that there was no merit in his contentions. 
Theke two petitions were heard along with Petition No. 272 of 1955 which 
is being dljgposed of by a separate judgment. In that case the order impugned 
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had been passed under s. 57 of Act. Sections 56 to 59 of the Act are closely 
connected. The common arguments addressed to us by Shri Purushottam 
challenging the validity of ss. 56 to 59 have been dealt with in that judgment 
and need not be repeated here. It is only necessary to deal with the provi- 
sions of the section impugned in these two cases, namely, s. 56 of the Act, 
which is in these terms :— ° 

“ Whenever it shall appear in Greater Bombay and other areas for which a Com®nis- 
sioner has been appointed under section 7 to the Commissioner and in other area or 
-areas to which the State Government may, by notification in the Official Gazette, extend 
the provisions of this section, to the District Magistrate, or the Sub-Divisional Magis- 
frate specially empowered by the State Government in that behalf (a) that the move- 
ments or acts of any person are causing or calculated to cause alarm, danger or harm 
to person or property, or (b) that there are reasonable grounds for believing that such 
person is engaged or is about to be engaged in the commission of an offence involving 
force or violence or an offence punishable under Chapter XO, XVI or XVI of the 
Indian Penal Gode,*or in the abetment of any such offence, and when in the opinion 
of such officer witnesses are not willing to come forward to give evidence in public 
-against such person by reason of apprehension on their part as regards the safety of 
their person or property, or (c) that an outbreak of epidemic disease is likely to result 
from the continued residence of an immigrant, the said officer may, by an order in 
writing duly served on him or by beat of drum or otherwise as he thinks fit, direct such 
person or immigrant so to conduct himself as shall seem necessary in order to prevent 
-violence and alarm or the outbreak or spread of such disease or to remove himself out- 
side the area within the local limits of his jurisdiction by such route and within such 
time as the said officer may prescribe and not to enter or return to the said area from 
which he was directed to remove himself”. 

In order to attract the operation of the section quoted above with special 
reference to the portions relevant to these cases, it is necessary (1) that the 
Commissioner, the District Magistrate or the Sub-Divisional Magistrate specially 
empowered by the State Government in that behalf, as the case may be, should 
‘be satisfied that the movements or acts of any person are causing or calculated 
-to cause alarm, danger or harm to person or property, or that there are reason- 
able grounds for believing that such person is engaged or is about to be engaged 
in the commission of an offence involving force or violence or an offence punish- 
able under Chap. XII, XVI or XVII, Indian Penal Code, or in the abetment 
of any such offence, and (2) that in the opinion of such officer witnesses are not 
willing to come forward to give evidence in public against such person by reason 
of apprehension on their part as regards the safety of their person or property. 
“When the officer concerned is satisfied about these two essential matters, he 
may direct such person to remove himself outside the local limits of his juris- 
diction and not to return to the said area for a period not exceeding two years 
as laid down in s. 58. But before passing such orders the person proceeded 
against under s. 56 has to be given an opportunity of explaining matters against 
him by adducing such evidence as he may tender after he has been informed 
in writing as to the ‘‘general nature of the material allegations against him.’’ 
Such a person ig entitled to appear before the officer by an advocate or 
attorney for the purpose of tendering his explanation and evidence. 

Tt has not been contended on behalf of the petitioners that they had not 
“been given the opportunity contemplated by s. 59. But grievance was sought 
+o be made of the fact that particulars of the evidence against the petitioners 
and of their alleged activities have not been given to them. That argument 
has beep dealt with in the judgment in the other case. It is necessary there- 
fore to deal only with the particular arguments advanced on behalf of ec 
petitioner peculiar to his ease. z 

In Petition No. 439 of 1955, it was said that this Court had laid down in 
-the case of Gurbachan Singh v. The State of Bombay,’ as follows (p. 743) -— 

“|The law is certainly an extraordinary one and has been made only to meet those 


1 [1952] S.C.R. 787 s.o. 54.Bom. L.R. 849. 


1014 THE BOMBAY LAW REPORTER. [vof. “VIL. 


exceptional cases where no witnesses for fear of violence to their person or property are 
willing to depose publicly against certain bad characters whose presence in certain areas. 
constitutes a menace to the safety of the public residing therein”. t 


The words ‘‘no witnesses’’ have been emphasized as supporting the argument 
that unless all the witnesses before the police are unwilling to give evidence in 
open Court the provisions of s. 56 cannot be taken recourse to. In our opinion 
it is reading too much into. the observations of this Court quoted above, made 
by Mukherjea, J. (as he then was). The learned Judge did not mean to lay 
down, and we do not understand him as having laid down, that unless each 
and every witness is unwilling to give evidence in open Court, the provisions 
of s. 56 are not available to the police. The words of s. 56 quoted above dg 
not lend themselves to that extreme contention. If such an extreme interpre- 
tation were to be put on that part of s. 56, it is not difficult to imagine a 
situation where it will become almost impossible to apply that section to any 
case. 

It was next contended on behalf of the petitioner in this wasee that the sec- 
tion contemplates witnesses other than members of the police force and em- 
ployees and officers of the Customs Department. It is said that it is the duty of 
the police force as of the employees of the Customs Department to brave all 
danger and to come out in the open even against desperate criminals to give 
evidence against them in Coutt and to subject themselves to cross-examination. 
That is a counsel of perfection which every member of the police force or every 
employee of the Customs Department may not be able to act up to. Further- 
more, the terms of the section do not justify any such restricted meaning be- 
ing given to the word ‘‘witness’’. Hence, In our opinion, there is no justif- 
cation for the contention that members of the police force and employees and 
officers of the Customs Department must always come in the open and give 
evidence against criminals or potential criminals. If the officer concerned is 
satisfied that witnesses of whatever description they may be, are not willing to 
come out in the open, one of the essential conditions of the application of 
s. 56 is fulfilled and it is no more necessary for them to stop to consider as 
to which class of persons those witnesses may come from. 

In Petition No, 440 of 1955 the Jearned counsel for the petitioner had a more 
uphill task in view of the fact that this very order impugned had been 
examined in the criminal prosecution against the petitioner by the Presidency 
Magistrate and by the High Court on appeal and the petition for special leave to 
appeal to this Court had been refused. But it was argued on behalf of the 
petitioner that s. 56 itself was invalid as contravening the provisions of art. 
19 of the Constitution—an argument which has already been dealt with by 
this Court in Gurbachan Singh v. The State of Bombay, referred to above. 
In that case, Mukherjea J. (as he then was) delivered the judgment of the 
Court after examining the constitutionality of s. 27(1) of the City of Bombay 
Police Act (Bom. IV of 1902). The operative words of that section are almost 
exactly the same as those of s. 56 of the Act. It is not, therefore, necessary 
to re-examine the constitutionality of those very provisions in this case. It 
is,enough to point out that no attempt was made in this Court to shake the 
authority of that decision. 

Shri Dadachanji, who appeared on behalf of the petitioner in this case faint- 
ly suggested that the petitioner had been proceeded against under the penal 
section of the Act notwithstanding the fact that he had entered Greater Bom- 
bay in order to look after the case pending against him in which a warrant of 
arrest had been issued. But that is a closed chapter so far as the Courts includ- 
Sng this Court also are concerned inasmuch as his convittion stands odufirmed 
@& a result of the refusal of this Conrt to grant bhim special leave to appeal 
from the judgment of the Bombay High Court. He further contended that 
his conviction for his having entered Greater Bombay itself is an indication of 
the unreagonableness of the restriction and of the law under which the order of 
externment had been passed against him. But if the petitioner had only taken 
the course indicated by the law, namely, of obtaining the previous permission 
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of the prescribed authority, he could have avoided the’ prosecution and the 
ee It must, therefore, be held that there is no merit in this contention 
o © . í 7 
For the reasons aforesaid it must be held that s. 56 of the Act $ ndt un- 
constitutional and that the orders passed against the petitioners are not in 
valid. These applications must stand dismissed. 


e 

JAGANNADHADAS J. In view of the decision of this Court in’ Gurbathan 
Singh v. The State of Bombay,1 I agree that these petitions should be dismissed. 

But I think it right to add that if the matter were res integra, I should 
have felt difficulty in upholding the validity of s. 56(b) of the Bombay Police 
eAct, 1951 (Bombay Act XXII of 1951) in so far ag it did not demarcate the 
application thereof to the more serious classes of offences falling within the 
specified Chapters, serious either because of the nature of the offence contem- 
plated or the circumstances under which it is to be committed and so forth. I 
should also have felt difficulty in holding a provision to be reasonable which 
clothes thè eXecutive officers with an authority to extern a person for so long a 
period as two years. It has been said that there is a power of cancellation at 
any time vested in the officer concerned. Even so, I should have thought that 
the vesting of a power to extern a person out of his home for so long a period 
without the obligation to review the order at some stated periodical intervals, 
say once in three months or six months, is prima facie unreasonable. Extern- 
ment might appear on the surface not to be as serious an interference with 
personal liberty as detention. But in actual practice it may be productive of 
more serlous injury to the person concerned—or the rest of his family if he is 
the earning member. An externed person is virtually thrown on the streets of 
another place where he has got to seek his livelihood afresh. He has to start 
in a new society with the black-mark of externment against him and may be 
driven thereby to more criminality. On the other hand, in the case of a person 
under detention, the State normally takes or is bound to take care of him, and 
in appropriate cases provides also for his family. 

In view, however, of the previous decision of this Court which is binding 
on me, I am prepared to accept the validity of s. 56 of the Bombay Police 
Act, 1951, and of the orders of externment passed thereunder in these two 
cases. 

Petitions dismissed. 





Present: The Howble Mr. S. R. Das, Chief Justice, Mr. Justice Bhagwati and 
Mr. Justice Venkatarama Ayyar. 


MEHTA PARIKH & CO. v. THE COMMISSIONER OF INCOME-TAX, 
BOMBAY.* 

Practice (Civil)—Appeal—Questions of fact—Conclusions of fact based on facts proved 
or admitted—Circumstances under which Court entitled to interfere with such infer- 
ences from facts proved. 

Facts proved or admitted may provide evidence to support further conclusions to 
be deduced from them, which conclusions may themselves be conclusions of fact and 
such inferences from facts proved or admitted could be matters of law. The Court 
would be entitled to intervene if it appears that the fact finding authority has acted 
without any evidence or upon a view of the facts, which could not reasonably be 
entertained or the facts found are such that no person acting judicially and properly 
instructed as to the relevant law would have come to the determination in question. 

Cameron v. Prenlergast;* Bomford v. Osborne? and Edwards (Inspector of Taxes 


v. Bairstow,’ referred to.' ‘ 
The facts appear at 55 Bombay Law Reporter 814. 
1 [1952] S CR. 787, . 1 (1940) 8 LT.R. (Suppl.) 75, 81. 
s.c. 54 Bom. L. R. 849. , 2 (1941) 10 I. T. R. (Suppl) 27, 34. 
* Decided, May 10, 1956. Civil Appeal 8 (1985) 28 I. T.R. 579. 
No. 81 of 1954. ` i ' e ° 
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E. J. Kolah and I.N. Shroff, for the appellant. 
G. N, Joshi, Porus A. Mehta and R. H. Dhebar, for the respondent. E 


Bsaawarı J: Two questions were referred by the Income-tax Appellate 


a to the High Court of Bombay under s. 66(1) of the Indian Income- 
ax Act. 


* (1) Whether there is any material to justify the assessment of Rs. 30,000 (Rupees 
thirty thousand) from out of the sum of Rs. 61,000 (Rupees sixty-one thousand) (for In- 
come-tax and Excess Profits Tax and Business Profits Tax purposes) representing the 
value of high denomination notes which were encashed on the eighteenth day of January 
one thousand nine hundred and forty six, and 

(2) Whether in any event by reason of the orders of the Revenue Authorities nof 
having found that the alleged item was from alleged undisclosed business profits the 
assessment of Rs. 30,000 (Rupees thirty thousand) is in law justified for Excess Profits 
Tax and Business Profits Tax purposes? 

The High Court answered the first question in the affirmative bet refused 
to answer the second question, being of the opinion that even though it had 
asked the Tribunal to refer that question under s. 66(2) of the Act, it? had 
no jurisdiction to do so inasmuch as the appellants had not asked the Tribunal 
to refer the second question and, therefore, no question arose of the Tribunal 
o to raise that question or to submit it for the decision of the High 

urt. 

The appellants are a partnership firm doing business in mill stores at 
Ahmedabad. Their head office is in Ahmedabad and their branch office is in 
Bombay. The Governor-General on January 12, 1946, promulgated the High 
Denomination Bank Notes (Demonetisation) Ordinance, 1946, and. high deno- 
mination bank notes ceased to be legal tender on the expiry of January 12, 
1946. Pursuant to el. 6 of the Ordinance the appellants on January 18, 1946, 
encashed high denomination notes of Rs. 1,000 each of the face value of 
Rs. 61,000. This was done in the calendar year 1946 being the account year 
corresponding with assessment year 1947-48. 

During the assessment proceedings for the year 1947-48 the Income-tax 
Officer called upon the appellant to prove from whom and when the said high 
denomination notes of Rs. 61,000 were received by the appellants and also the 
bona fides of the previous owners thereof. After examining the entries in the 
books of account of the appellants and the position of the cash balances on 
various dates from December 20, 1945, to January 18, 1946, and the nature 
and extent of the receipts and payments during the relevant period, the In- 
come-tax Officer came to the conclusion that in order to sustain the contention 
of the appellants he would have to presume that there were 18 high denomi- 
nation notes of Rs. 1,000 each in the cash balance on January 1, 1946, and that 
all cash receipts after January 1, 1946, and before January 13, 1946, were 
recelved in currency notes of Rs. 1,000 each, a presumption which he found 
impossible to make in the absence of any evidence. He, therefore, added the 
sum of Rs. 61,000 to the assessable income of the appellants from undisclosed 
sources. 

On appeal to the Appellate Assistant Commissioner the appellants produced 
before him affidavits of three persons to show that the appellants had received 
Rs. 20,000, in 1,000 rupees currency notes on December 28, 1945, Rs. 15,000 
in 1,000 rupees currency notes on January 6, 1946, and Rs. 8,500 in 1,000 
rupees currency notes (making Rs. 8,000) on January 8, 1946, thus aggre- 
gating to Rs. 43,500 during the relevant period. The Appellate Assistant Com- 

issioner did not. accept the statements contained in the said affidavés and 
Tae the appeal and confirmed the order of the Income-tax Officer. 

An appeal was taken by the appellants before the Income-tax Appellate 
Tribunal. The Tribunal after taking into consideration all the materials which 
had been placed before the Appellate Assistant Commissioner, including the 
said affidavits, was of the opinion that if it was to accept the appellants’ con- 
tention; it would mean that practically every payment above Rs. 1,000 was 
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received by the appellants in high denomination notes, ali was almost im- 
possible. The Tribunal could not say that the appellants had no high denomi- 
nation notes with them. It accepted the books of account of the aeppdlants 
but thought that the cash balance on January 18, 1946, could not have sixty~ 
one high denomination notes. It came to the conclusion that the appellants 
appeared to have put in high denominatien notes in the cash balance aad 
taken the other notes away. It accepted the appellants’ explanation only im 
regard to 31 notes and directed that the appellants’ assessment for the year 
under reference be reduced by that amount and dismissed the rest of the appeal. 

The appellants applied to the Tribunal for stating a case and referring the 
question of law to the High Court for its opinion under s. 66(12) of the Act. 
The Tribunal rejected the said application holding that no question of law 
arose from its order. The appellants thereupon applied to the High Court 
under s. 66(2) of the Act for an order directing the Tribunal to state a case 
and refer the questions set out in the application. The High Court directed 
the Tribunal.to state a case and refer the two questions of law set out herein- 
above to it for its decision under s. 66(2) of the Act. In stating the case and 
referring the said questions of law to the High Court, the Tribunal pointed 
out that the second question was not urged before the Tribunal at any stage 
and hence it was not dealt with by it in its original order. 

The reference was heard by the High Court &nd the High Court answered 
the first referred question in the affirmative, but did not answer the second 
referred question. The High Court held that there were materials before the 
Tribunal to hold that the sum of Rs. 30,000 represented the income of the 
appellants from undisclosed sources and that the finding of the Tribunal was 
a finding of fact based on materials before it, and even if it was an inference 
drawn by the Tribunal, the inference was based on the facts and materials 
before the Tribunal. The High Court observed that it was impossible to say 
that the inference drawn by the Tribunal from the circumstances was an un- 
reasonable inference or an arbitrary and capricious inference or an inference 
which no judicial tribunal could ever draw, It, therefore, answered the first 
referred question in the affirmative. 

As regards the second referred question, the High Court held that that ques- 
tion was not raised by the appellants in their application for reference under 
s. 66(1) of the Act and, therefore, it had no jurisdiction to ask the Tribunal 
to state a case on a particular question of law, where the appellants themselves 
had never asked the Tribunal to refer such a question to the High Court, and 
that even though it had directed the Tribunal under s. 66(2) to refer the said 
question, as it had no jurisdiction to ask the Tribunal to refer the said ques- 
tion, it was not open to it to answer the second question which had been raised 
by the Tribunal at its instance and refused to answer it. 

On a petition made by the appellants for leave to appeal to this Court, the 
High Court granted a certificate that this was a fit case for appeal to this 
Court and hence this appeal. 

It may be mentioned at the outset that the assessment of the appellants by 
the Income-tax Officer was under s. 23(3) and s. 26-A of the Act. The books 
of account of the appellants were accepted by the Income-tax Officer and the 
only serutiny made by the Income-tax Officer was whether at the relevant date, 
Le. on January 12, 1946, the appellants had in their cash 6] notes of high de- 
nomination of Rs. 1,000 each. The cash book entries from December 20, 1945, 
up to January 18, 1946, were put in before the Income-tax Officer and they 
showed that on December 28, 1945, Rs. 20,000 were received from the Anand 
Textild. and there w&s an opening balance of Rs. 18.395 on January 2, 194& 
Rs. 15,000 were received by the appellants on January 7, 1946, from the Susfiikto 
Textiles and Rs. 8.500 were received by them on January 8, 1946, from 
Meniben, widow of Shah Maneklal Nihalchand. Various other sums were also 
received by the appellants from January 2, 1946, uv to and inclusive of 
January 11, 1946, which were either multiples of Rs. 1,000 or were over 
Rs. 160 and were thus capable of having been paid to the appellants in high 
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denomination notes of Rs. 1,000. There was a cash balance of Rs. 69,891-2-6 
with the appellants on January 12, 1946, when the High Denomination Bank 
Notes (Demonetisation) Ordinance, "1946, was promulgated and it was the case 
of the appellants that they had then in their custody and possession 61 high 
eee notes of Rs. 1,000, which they encashed through the Eastern Bank 
n January 18, 1946. The appellants further sought to support their conten- 
Edy by procuring before the Appellate Assistant Commissioner the affidavits 
uthpady Shyama Shetty, General Manager of Shree Anand Textiles, in 
regad to payment to the appellants of a sum of Rs. 20,000 in Rs. 1,900 cur- 
rency notes on December 28, 1945, Govindprasad Ramjivan Nivetia, proprie- 
tor of Sushiko Textiles, in regard to payment to the appellants of a sum of 
Rs. 15,000 in Rs, 1,000 currency notes on January 6, 1946, and Bai Maniben? 
widow of Shah Maneklal Nihalchand, in regard to payment to the appellants 
of a sum of Rs. 8,500 (Rs. 8,000 thereout being in Rs. 1,000 currency notes) 
on January 8, 1946. The appellants were not in a position 4 to give ’ further par- 
ticulars of Rs. 1 ,000 currency notes received by them duping,thẹọ relevant 
period, as they were not in the habit of noting these particulars "in their cash 
book and therefore relied upon the position as it could be spelt out of the 
entries in their cash book coupled with these affidavits in order to show that 
on January 12, 1946, they had in their cash balance of Rs. 69,891-2-6, the 
61 high denomination curreney notes of Rs. 1,000 each, which they encashed 
on January 18, 1946, through the Hastern Bank. 

Both the Income-tax Officer and the Appellate Assistant Commissioner dis- 
counted this suggestion of the appellants by holding that it was impossible 
that the appellants had on hand on January 12, 1946, the 61 high denomina- 
tion currency notes of Rs. 1,000 each, included in their cash balance of 
Rs. 69,891-2-6. The calculations, which they made involved taking into ac- 
count all payments received by the appellants from and after January 2, 1946, 
which were either multiples of Rs. 1,000 or were over Rs. 1,000. There was 
a cash balance of Rs. 18,395-6-6 on hand on January 2, 1946, which could have 
accounted for 18 such notes. The appellants received thereafter as shown in 
their cash book several sums of monies aggregating to over Rs. 45,000 in mul- 
tiples of Rs. 1,000 or sums over Rs. 1,000, which could account for 45 other 
notes of that high denomination, thus making up 63 currency notes of the 
high denomination of Rs. 1,000 and these 61 currency notes of Rs. 1,000 each, 
which the appellants encashed on January 18, 1946, could as well have been 
in their custody on January 12, 1946. This was, however, considered impossi- 
ble by both the Income-tax Officer and the Appellate Assistant Commissioner 
as they could not consider it within the bounds of possibility that each and 
every payment received by the appellants after January 2, 1946, in multiples 
of Rs. 1,000 or over Rs. 1,000 was received by the appellants in high denomi- 
nation notes of Rs, 1,000 each. It was by reason of their visualisation of such 
an impossibility that they negatived the appellants’ contention. 

It has to be noted, however, that beyond these calculations of figures, no 
further serutiny was made by the Income-tax Officer or the Appellate Assist- 
ant Commissioner of the entries in the cash book of the appellants. The cask 
book of the appellants was accepted and the entries therein were not challenged. 
No further documents or vouchers in relation to those entries were called for, 
nor was the presence of the deponents of the three affidavits considered neces- 
sary by either party. The appellants took it that the affidavits of these parties 
were enough and neither the Appellate Assistant Commissioner, nor the fn- 
come-tax Officer, who was present at the hearing of the appeal before the Ap- 
pellate Assistant Commissioner, considered it necessary to call for them in 
ager to cross-examine them with reference to the statements made by them 
in their affidavits. Under these circumstances it was not open to the Revenue 
to challenge the correctness of the cash book entries or the statements made by 
those deponents in their affidavits. 

This being the position, the state of affairs, as it obtained on January 12, 
1946, had got° ‘to be appreciated, having regard to those entries in thg cash 
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books and the affidavits filed before the Appellate NET Commissioner, 
taking, them at their face value. The entries in the cash books disclosed that, 
taking the number of high denomination notes at 18 on January 2,61946, 
there came in the custody or possession of the appellants after January 2, 1946, 
and up to January 12, 1946, 49 further notes of that high denomination, making 
67 such notes in the aggregate, out of which 61 such notes could be encasked 
by the appellants on January 18, 1946, through the Eastern Bahk. A ‘ere 
calculation of the nature indulged in by the Income-tax Officer or the Appellate 
Assistant Commissioner was not enough, without any further scrutiny, to dis- 
lodge the position taken up by the appellants, supported as it was, by the 
eentries in the cash book and the affidavits put in by the appellants before the 
Appellate Assistant Commissioner. 

The Tribunal also fell into the same error. It could not negative the pos- 
sibility of the appellant being in possession of a substantial number of these 
high denomination currency notes. It, however, considered that it was impos- 
sible for thee appellants to have had 61 such notes in the cash balance in their 
hands on January 12, 1946, and then it applied a rule of the thumb treating 
31 out of such 61 notes as within the bounds of possibility, excluding 30 such 
notes as not covered by the explanation of the appellants. This was pure sur- 
mise and had no basis in the evidence, which was on the vecord of the pro- 
ceedings. ° 

The High Court treated this finding of the Tribunal as a mere finding of 
fact. The position in regard to all such findings of fact, as to whether they 
can be questioned in appeal, is thus laid down by the House of Lords in Came- 
ron v. Prendergast’ (p. 81): 

“...Inferences from facts stated by the Commissioners are matters of law and can 
be questioned on appeal. The same remark is true as to the construction of documents. 
If Commissioners state the evidence and hold upon that evidence that certain results fol- 
low, it is open to the Court to differ from such a holding ”. 

To the same effect are the observations of the House of Lords in Bomford v. 
Osborne? (p. 84): 

“...No doubt there are many cases in which Commissioners, having had proved 
or admitted before them a series of facts, may deduce therefrom further conclusions 
which are themselves conclusions of pure fact. But in such cases the determination in 
point of law is that the facts proved or admitted provide evidence to support the Com- 
missioners’ conclusions”. 

The latest pronouncement of the House of Lords on this question 1s to be found 
in Edwards (Inspector of Taxes) v. Bairstow.2 Viscount Simonds observed 
(p. 586): 

“...For it is universally conceded that, though it is a pure finding of fact, it may be 
set aside on grounds which have been stated in various ways but are, I think, fairly 
summarised by saying that the court should take that course if it appears that the Com- 
missioners have acted without any evidence or upon a view of the facts which could 
not reasonably be entertained”, 
and Lord Radcliffe expressed himself as under (p. 592): 

“...If the case contains anything ex facie which is bad law and which bears upon 
the determination, it is, obviously, erroneous in point of law. But, without any such 
misconception appearing ex facie, it may be that the facts found are such that no person 
acting judicially and properly instructed as to the relevant law could have come to 
the determination under appeal. In those circumstances, too, the court must intervene”. 

It follows, therefore, that facts proved or admitted may provide evidence 
to suBport further tonclusions to be deduced from them, which conclusicps 
may themselves be conclusions of fact and such inferences from facts proged 
or admitted could be matters of law. The Court would be entitled to inter- 
vene if it appears that the fact finding authority has acted without any evi- 
dence or upon a view of the facts, which could not reasonably be entertained 


1 (1940) 8 I. T. R. (Suppl.) 75. 8 (1955) 28 I. T. R. 579. : 
2 1941) 10 I. T.R. (Suppl) 27. 
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or the facts found ae such that no person acting judicially and properly in- 
structed as to the relevant law would have come to the determination in 
“question. , ° 3 

The High Court recognised this position in effect but went wrong in apply- 
ing the true principles of interference with such findings ot fact to the pre- 
sent case. The attempt which was made by the High Court to probe into 
the mind of’ the Tribunal by trying to discard the affidavit of Govindprasad 
Ramjivan Nivetia in regard to the payment of Rs. 15,000 to the appellants in 
15 currency notes of Rs. 1,000 each on January 6, 1946, and thus reducing the 
aggregate sum of Rs. 43,500 to Rs. 28,500 and justifying the figure of Rs. 31,000 
arrived at by the Tribunal was really far-fetched and contrary to the terms of, 
the Tribunal’s order itself, the Tribunal not having given any inkling, what- 
ever, of what was at the back of its mind when it fixed upon the figure Rs. 31,000. 
Really speaking the Tribunal had not indicated upon what material it held 
that Rs. 30,000 should be treated as secret profit or profits from undisclosed 
sources and the order passed by it was bad. The appellants shade futnished ‘a 
reasonable explanation for the possession of the high denomination notes of, the 
face value of Rs. 61,000 and there was no justification for Waving accepted it 
in part and discarded it in relation to a sum of Rs. 30,000. The case was ana- 
logous to the one before the Patna High Court in Chunilal Ticamchand Coal 
Co. v. Commr. of Inc.-Taz,’ afd should have been similarly decided in favour 
of the appellants. 

For the reasons indicated above, we are of the opinion that the High Court 
was in error in answering the first referred question in the affirmative. It 
ought to have answered it in the negative and held that there were no mate- 
rials to justify the assessment of Rs. 80,000 from out of the sum of Rs. 61,000, 
for Income-tax and Excess Profits Tax and Business Profits Tax purposes re- 
presenting the value of the high denomination notes which were encashed on 
January 18, 1946. 

In view of the above it is not necessary for us to go into the question whether 
the High Court ought to have answered the second referred question aiso. 
The answer to the first referred question being in the negative, the very basis 
for Excess Profits Tax and Business Profits Tax disappears and the second 
referred question becomes purely academical. 

The result, therefore, is that the appeal is allowed and the first referred 
question is answered in the negative. The appellants will have their costs here 
as well as in the High Court. 

VENKATARAMA ÅYYAR J. I agree to the order just proposed; but I prefer 
to rest my decision on the ground that the finding of the Tribunal that high 
denomination notes of the value of Rs. 30,000 represented the concealed profits 
of the appellant ig not supported by any evidence, and is, in consequence, 
erroneous in point of law and liable to be set aside. The evidence on record 
has been exhaustively reviewed in the judgment just delivered, and there is no 
need to traverse the same ground again. To put the matter in a nut-shell, 
the accounts of the appellant have been accepted by the Tribunal as genuine, 
and it is impossible to say, having regard to the cash balance as shown therein, 
that the notes in question could not have been included therein. The Tribunal 
observes that it is unlikely that so many high denomination notes would have 
been held as part of the cash on hand for such a large number of days. That, 
no doubt, is highly suspicious; but the decision of the Tribunal must rest not 
on suspicion but on legal testimony. For the respondent, Mr. Joshi contend- 
ed that the cash balance shown in the books could not be accepted true, 
because the appellant had ample tithe to rewrite the accouhts, as the Ordinance 
was issued on January 12, 1946, and the year of account of the assessee was 
the calendar year. Whether the accounts are genuine or not is a pure question 
of fact, and a finding on a question of fact is ás much binding on the Revenue 
as on the subject. 

Appeal allowed. 
1 (1954) 27 I. T. R. 602. e 
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CRIMINAL APPELLATE. 


Before Mr. Justice Dixit and Mr, Justice Vyas. MTR 


THE STATE OF BOMBAY v. BABULAL GAURISHANKAR MISAR.! 


Indian Penal Code (Act XLV of 1860), Sec. 186—“Obstruction”, what constitutes—Actual 
criminal force whether necessary to constitute obstruction—Contempt of C®urt— 
Whether accused committing offence under s. 186 also commits offence of contempt 
of Court. 

To constitute “obstruction” within s. 186 of the Indian Penal Code, 1860, it is not 
necessary that there should be actual criminal force. It is sufficient if there is either 
a show of force or a threat or any act preventing the execution of the process of the 
civil Court. 

The Cqurt, on the application of the plaintiff for execution of his decree against 
the accused, issued a warrant for possession of certain land. The plaintiff accom- 
panie bya bailiff went to the land with a plough and bullocks to obtain possession 
of the land. The accused obstructed the plough by standing before it and by taking 
‘out the yoke pins and driving the bullocks out of the land by beating them. The 
accused stated that they would not give possession of the land at any cost and gave ’ 
in writing their obstruction which was noted on the warrant. The accused were 
prosecuted for an offence punishable under s. 186 of the Indian Penal Code. The 
trying Magistrate acquitted the accused of the offence, holding that the evidence 
proved that the bailiff voluntarily desisted from giving possession after the accused 
gave in writing their resolve not to part with their land, and that accordingly no 
offence under s. 186 was committed:— 

Held, that as it was proved that the accused had resisted the delivery of possession 
by words and objected to the execution of the warrant, they had committed the 
offence under s. 186 of the Code. 

Mt. Darkan v. Emperor, dissented from. 
Emperor v. Suleman,” agreed with. 

If an accused person obstructs a public servant in the discharge of his public 
function, the accused person commits two offences. One offence committed by him 
is the alleged obstruction which comes within s. 186 of the Indian Penal Code and 
the other offence committed by him is the offence of having been guilty of under- 
mining the authority of the Court. Therefore, if an accused person has committed 
an offence within s. 186 of the Code, he would seem to have committed also an 
offence of contempt of Court. 


The facts appear in the judgment. 


H. M. Chokst, Government Pleader, for the appellant, State of Bombay. 
S. G. Samant, (Appointed), for the respondent-accused. 


Drix J. This is an appeal by the State against the acquittal of the accused 
upon a complaint filed against them for an offence punishable under s. 186 of 
the Indian Penal Code. The facts leading up to the prosecution of the accused 
may be shortly stated. 

There is, in the village Chandor of the Chandor Taluka of the Nasik District, 
a field bearing survey No. 131 pot hissa No. 1 admeasuring 40, acres and 19 
gunthas (pot Kharab 34 gunthas) and assessed at Rs, 31-1-0. According to 
the present record, the land is survey No. 131 pot hissa No. 1A admeasuring 27 
acres and 26 gunthas (pot Kharab 28 gunthas) and assessed at Rs. 21-4-0. 
This land originally belonged to accused Nos. 1 to 8 who sold it on December 12, 
1936, to one Dhanji Damodar Sonje of Chandor for Rs. 2,590. The propgrty 
was subsequently given by Dhanji to accused No. 1 who passed a writing Sy 
way of a lease on June 14, 1939. As agreed to in the rent note, accused No. 1 
did not give possession to Dhanji who filed a civil suit (No. 377 of 1943) 

* Decided, August 10, 1956. Criminal Ap- Magistrate, First Class. Pimpalgaon. 
peal No. 257 of 1956, against the ‘order of 1 [1928] A.J.R. Lah. 837, . 
acquittal passed by D. D. Patankar, Judicial 2 (1984) 36 Bom. L.R.,1124. 
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\ 
against ca. No. 1 for possession, and on March 3, 1944, obtained a decree 
in his 


On Octéber 4, *1949, Dhanji filed a darkhast (No. 183 of 1949) to ee the 
“fecree and in that darkhast a notice was issued to accused No. 1. In obedience 
i the notice accused No. 1 appeared before the Court and filed an application 

e Court that there was litigation between him and the decree-holder and 
at the darkhast might be kept pending till the decision of that litigation. 
The litigation ended in favour of the decree-holder, and in appeal the decision 
was confirmed on December 17, 1952. On July 24, 1958, Dhanji applied to the 
Court, requesting that the darkhast be proceeded with and on August 10, 1958, 
the Court ordered to issue a warrant for possession. A warrant was issuede 
and sent for execution, and at this time accused Nos. 2 and 3 obstructed the 
plough by standing before the plough and by taking out the yoke pins and 
driving the bullocks out of the field. They gave in writing theif obstruction 
on August 25, 1953. This was the first obstruction. There was also a second 
obstruction and then on February 10, 1954, upon a warrant beifig issued for pos- 
session against accused Nos. 1 to 8, they again obstructed execution by standing 
before the plough and taking out ‘the yoke pins and driving away the bullocks 
out of the field by beating them. This last obstruction is the subject-matter of 
the present complaint which was filed against the respondents for an offence 
under s. 186 of the Indian Penal Code. At the trial, the decree-holder ex- 
amined Bailiff Rama, a panch witness by name Shankar and himself. He also 
relied upon a writing which was an endorsement upon the warrant for possession, 
signed by accused Nos. 1, 2 and 3. The defence cited three witnesses Including 
a police patil. 

Accused No, 2 filed a written statement in which he denied that they offered 
any obstruction. In para. 10 of the written statement it was stated that he told 
the party from the Bandh that possession should not be taken of the field since 
the field was in their possession for a long time. The statement of accused 
Nos. 1 and 3 was in a similar sense. 


The learned Magistrate acquitted the respondents of the offence, holding 
that the evidence proved that the bailiff voluntarily desisted from giving posses- 
sion after the accused gave in writing their resolve not to part with their land, 
and that accordingly no offence under s. 186 of the Indian Penal Code was com- 
mitted. He concluded the judgment by observing that the respondents would, 
at the most, be liable for contempt of Court and no more. Feeling aggrieved by 
this order of acquittal, the State has come up in appeal. 


Upon this appeal, the learned Government Pleader has argued that the 
learned Magistrate was wrong in taking the view that the present case was not 
covered by s. 186 of the Indian Penal Code. Since this is an appeal from 
an acquittal, we would not be justified in interfering with the order of acquit- 
tal unless there were compelling reasons for us to do so. If upon the evi- 
dence the learned Magistrate has come to a conclusion which is justified, then 
it would not be open to us to interfere with the order of acquittal. To begin 
with, it will be convenient to mention in his own words the view taken by the 
learned Magistrate of the evidence in the case. At page 43 of the record the 
learned Magistrate observed in the course of his judgment as follows: 


“Tt is true that they resisted the delivery of possession by words and objected to 
the execution of the warrant and the bailiff accepted this objection and asked to give 
in writing and therefore returned the warrant unexecuted ”. 


Tf this is the conclusion of the learned Magistrate upon “the evidence, $e fail 
to®see how the case would not fall within s. 186. It may be observed that the 
eonclusion of the learned Judge was that there was resistance by the accused 
to the delivery of possession by words and the accused objected to the execution 
of the warrant. But the learned Magistrate persuaded himself to conclude 
that in.spite of this conclusion all that happened was no more than that the 
bailiff voluntarily desisted from giving possession. In our view, this cenclu- 
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sion-is unsupportable, and we propose to indicate our reasons briefly why we 
say soe ° 

a writing which was given by accused Nos. 1 to 3 was in the’ folfbwing 
words: ; 

“We Babulal Gaurishankar (accused No. 1), Ramprasad Gaurishankar (accuged 
No. 2) and Godubai Gaurishankar (accused No. 3) do hereby give written ‘obstructign to 
the possession that while the police patil, police and panchas came to take possession of the 
land we all came in front of the plough, took out yoke pins, and beat the bullocks by sticks 
and drove them away out of the field. We will not allow to take possession. You do what- 
ever you can. This is our obstruction to the possession. We pass this written obstruction”. 
“This writing is attested by Shankar, the panch who has been examined in this 
ease. It is signed by Babulal and Ramprasad, accused Nos. 1 and 2, and it 
bears the left hand thumb mark of Godubai, accused No. 3. The learned 
Magistrate said, with respect to this writing that the writing was a formal 
endorsements carrying no significance. He also said that the alleged obstruc- 
tion was only a form and not of substance. It is difficult to follow this reason- 
ing in view of the Magistrate’s own conclusion that there was resistence to the 
delivery of possession and the .respondents objected to the execution of the 
warrant, and we think it will not be uncharitable to suggest that the learned 
Magistrate was in two minds, Otherwise, it îs difficult to follow his con- 
clusion at page 43 which has been set out above and to follow his conclusion 
at the end of his judgment which was that the bailiff voluntarily desisted 
from giving possession. "Whatever that may be, it would be necessary to notice 
the evidence in the case. 

To refer briefly to the evidence of bailiff Rama: Rama was the bailiff in the 
Pimpalgaon Court at the material time and he was charged with the duty of 
executing the warrant for possession. He went to the field bearing survey 
No. 131/1 of Chandor with a plough belonging to the decree-holder and with 
bullocks also belonging to him. He said that he began to drive the Wakhar. 
He said that accused Nos. 1 and 2 took out the yoke pins of both the bullocks 
and beat them and drove them out of the field. He said that he was not able 
to drive the plough and the agcused contended that they would not hand over 
possession and asked him to do whatever he liked. It is to be noted that 
according to bailiff Rama, accused No. 3 came in front of the Wakhar. He 
said that it was not true that Punja, a servant of the plaintiff, was driving 
the plough. He said that the servant yoked the bullocks and that he himself 
drove them. Dhanji, the decree-holder gave evidence and he said that on Feb- 
ruary 10, 1954, bailiff Rama came to execute the warrant and he went to the 
field in the company of Shankar who has been examined in this case, Bhau 
Patil and the police patil who has been examined in this case on behalf of the 
defence, and when the party went there, the WakAar, was yoked by a labourer. 
He said that accused No. 3 stood opposite to the Wakhar, that accused Nos. 1 
and 2 took out the yoke pins, one on each side, and drove the bullocks out of the 
field by beating them with sticks. He said that all the three accused stated 
that they would not hand over possession at any cost. He stated that the 
accused said that they would give in writing the obstruction and the obstruc- 
tion was noted on the warrant and the writing was made by Shankar and the 
three accused dictated the contents. He also stated that all the three accused 
came. opposite ( sist mè ). Shankar, the panch, in his evidence stated 
that accused No. 3 stood before the plough and accused Nos. 1 and 2 took out 
the ygke pins of the, two bullocks and drove them out by beating them. The 
accused stated that they would not give possession at any cost. The hallff 
stated that he was not prepared to hear their oral complaint and so the bafliff 
asked the accused to give their say in writing and he said that he wrote the 
endorsement as per what the accused told him. He further stated in his cross- 
examination that Godubai (accused No. 3) was ahead and accused Nos. 1 and 2 
together. He said that accused No. 3 stood before the eta. (plough) and 
it w&s stated that possession would not be handed over. He edmitted that he 
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could not say which yoke pin was taken by which accused. Gowardhan, the police 
patil, wås one of the three witnesses examined by the defence and in his ewidence 
he stated that Phanji Shet’s servant drove the Wakhar. The accused stated 
shat they did not wish to give possession and that immediately they took out 
the yoke pins of the two bullocks and he said that the bailiff asked the accused 
to give in writing the objection raised by them. Now, one of the reasons which 
was iven by the learned Magistrate in support of his conclusion was that there 
was no independent testimony such as of the police constables who were not ex- 
amined in this case. It is true that the police constables have not been ex- 
amined, but it is significant that every material witness has been examined in 
this case. The decree-holder has been examined; the panch has been examinede 
and the bailiff has been examined. If that is so, the mere circumstance that 
the police constables have not-been examined in this case cannot be a sufficient 
reason for discarding the testimony of the three witnesses. What is more is 
that the police patil who was examined by the defence supported the prosecu- 
tion story. It is true that there is a discrepancy as to who took vut*the yoke 
pins. The police patil stated that the three accused took out the yoke pins, 
while the evidence in the case shows that the yoke pins were taken out by accu- 
sed Nos. 1 and 2. But that is, in itself, not a-sufficient discrepancy to discard 
the testimony of the police patil. Another reason which appears to have im- 
pressed the learned Magistrate is that the accused persons, according to the 
prosecution story, dictated the contents of the writing, whereas the writing was 
made by Shankar, the panch. One has not to take the statement too literally. 
What must have happened was that the writing was actually written by Shankar 
which was approved of by accused Nos. 1 to 3. That the writing was approved 
of by accused Nos. 1 to 3 is clear from the fact that accused Nos. 1 and 2 have 
signed the writing in their own hand, while the writing beara the thumb im- 
pression of accused No. 3. 


Mr. Samant appearing for the respondents has contended that this being 
an appeal against an acquittal, we should not lightly interfere with the order 
of acquittal made by the lower Court. In our view, Mr. Samant is right in 
his submission. But what is overlooked is that the learned Magistrate has come 
to what one may fairly describe as inconsistent conclusions upon the main point 
in the case. On the evidence, there is no question that there was an obstruction 
by accused Nos, 1 to 3. Accused No. 3 stood in front of the plough, accused 
Nos. 1 and 2 took out the yoke pins, beat the bullocks and drove the’ bullocks 
away. If this is the state of evidence, it is difficult to understand how one can 
reach the conclusion that the bailiff voluntarily desisted from giving possession. 
Accused No. 2 suggested in his written statement that while standing on the 
Bandh i.e. the boundary of the field, he stated that he would not give possess- 
ton. But we think that the defence is untrue. The defence is certainly incon- 
sistent with the probabilities of the case. Here is a decree-holder who, accom- 
panied by a bailiff and a panch went to the field of accused No. 1 to recover 
possession from the judgment-debtor. The judgment-debtor was present in 
the field and it is idle to suggest that the judgment-debtor would stand upon 
a Bandh and while standing upon the Bandh, he indicated his protest against 
giving possession. Mr. Samant contends that the writing was only a formal 
writing, but the difficulty in accepting the contention of Mr. Samant is that 
the writing is preceded by what happened shortly before the writing took place 
and the writing records the transaction as it took place. For that, the evidence 
is, we think, quite clear. The learned Magistrate was, therefore, wrong in 
coming to the conclusion that the endorsement upon the warrant for possession’ 

emerely a formal writing. In the result, we accept the evidence led. on 
behalf ‘of the prosecution and hold that there was obstruction within s. 186. 


The learned Magistrate appears to have taken the. view that to constitute 
‘‘obstruction’’ within s. 186 there must be use of criminal force and mere 
threats or threatening language is insufficient, and in support of that view, he 
relied upon a decision of the Lahore-High Court reported in Mt. Darken v. 
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Emperor.’ In our opinion, this view appears to us to be entirely wrong. To 
constitaite ‘‘obstruction’’ within s. 186 it is not necessary that,there should be, 
actual criminal force. It is sufficient if there is either a show of force ôr a threat - 
or any act preventing the execution of the ‘process of the civil Court. Thg 
learned Government Pleader has referred to a decision of this Court reported 
in Emperor v. Suleman? and that case is an authority for the proposition, that 
an act preventing a toll contractor or his servant from collecting the dues 
under the provisions of the Tolls on Roads and Bridges Act would amount to 
an obstruction in the discharge of his duty. With respect, we think this is © 
the correct view. There is a further point. The learned Magistrate came to 
he conclusion that while there was no offence within s. 186, the respondents 
might, at the most, be guilty of the offence of contempt of Court. This is, in 
our view, again an inconsistent conclusion. If the respondents were guilty of 
contempt of Court, surely it can hardly be suggested that there was no obstruc- 
tion by the: accused within s. 186. If an accused person obstructs a public 
servant in tht discharge of his public function, the accused person commits two 
offences. One offence committed by him is the alleged obstruction which comes 
within s. 186 and the other offence committed by him is the offence of having’ 
been guilty of undermining the authority of the Court. In our view, there- 
fore, if an accused person has committed an offence within s. 186, he would 
seem to have committed also an offence of contempt of Court. The learned 
Magistrate was, therefore, not right in saying that the respondents had, at the 
most, committed an offence of contempt of Court and had not committed an 
offence within s. 186. For all these reasons, we must set aside the order of 
the learned Magistrate. As I have indicated in the course of this judgment, 
there must be a compelling reason to set aside the ordér of acquittal and one 
of the compelling reasons is that the learned Magistrate himself has in the 
course of his judgment come to the conclusion that the accused persons resisted 
the delivery of possession by words and objected to the execution of the war- 
rant. If this is the view of the learned Magistrate, we fail to see how it would 
follow that the respondents have not committed the offence. The result is that 
this appeal must succeed. 


We, therefore, allow this appeal, set aside the order of acquittal made by the 
learned Magistrate, dated October 22, 1955, and convict the respondents of the 
offence under s. 186. We sentence accused No. 1 Babulal Gaurishankar Misar 
and accused No. 2 Ramprasad Gaurishankar Misar each to suffer rigorous im- 
prisonment for one month. But we sentence accused No. 3 Godubai wife of 
Gaurishankar Misar who appears to be aged 60 to pay a fine of Rs. 50 or, in 
default, to suffer simple imprisonment for two weeks. 


| Appeal allowed: Order of acquittal set aside. 


1 [#28] ALR. Lah. 827. 2 [1984] 36 Bom. L.R. T124, 
L.R.—85. . j 
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lt Present: Mr. Justice Vivian Bose, Mr. Justice Jagannadhadas and Mr. Justice B. P. Sinha. 


JASWANTRAI MANILAL AKHANEY v. THE STATE OF BOMBAY.* 


Indign Contract Act (IX of 1872), Sec. 179—Indian Penal Code (Act XLV of 1860), Sec. 
405—Indian Companies Act (VII of 1913), Sec. 179—Pledgee bank granting overdraft 
facilities to pledgor bank on pledge of securities—Stipulation in contract between 
banks that on pledgor’s default in payment on demand pledgee entitled to sell 
securities in satisfaction of its claim—Pledgor not operating on overdraft—Pledgee 
bank taking loan from third party by pledging these securities—Whether pledgee bank 
entitled to pledge the securities to third party in law and under contract when there 
was no overdraft by pledgor—Whether s. 409, I.P.C. contemplates creation of a techni- 
cal trust—Whether s. 179, Indian Companies Act, 1913, restricts powtr of Court or 
police or private citizen to prosecute offender without requisite sanction. 


d 

Under a contract dated May 14, 1948, the E. Bank agreed to grant the C. Bank 
credit for overdraft up to a limit of Rs. 66,150 and as a security for the overdraft’ Gov- 
ernment securities of the value of Rs. 75,000 were pledged to the E. Bank. It was 
further stipulated that in the event of the pledgor making a default in payment on 
demand of the amount advaħced by way of overdraft with outstanding interest, it 
could be realised by the E. Bank by sale of those securities, and after satisfying the 
pledgee’s dues against the pledgor if there was any outstanding amount, the surplus 
of the sale proceeds should ‘be paid back to the pledgor. The C. Bank had no occa- 
sion to operate on the overdraft, when on February 28, 1949, the E. Bank finding 
itself in an embarrassed financial position took a loan from the CA. Bank of one 
lakh of rupees by pledging these and other securities. On the question whether both 
in law and on a proper construction of the contract between the two banks, the E. 
Bank was entitled to pledge the securities as long as the overdraft agreement sub- 
sisted, irrespective of whether or not there was an actual overdraft by the C. Bank 
on the date of the pledge ie. on February 28, 1949:— 

Held, that the right of the E. Bank to deal with the securities under the agreement 
could arise only if the pledgor either had failed to maintain the proper margin or 
had made default in repayment of the outstanding amount on demand by the E. Bank, 
and as these contingencies had not arisen, the pledgee bank was not entitled to trans- 
fer any interest in those securities in contravention of the terms of the contract, and 

that apart from the terms of the contract, as the pledge had been terminated neither 
by redemption, nor by a lawful sale on the happening of such contingencies as the 
parties contemplated in their agreement or the law allowed, the securities continued 
to be the property of the C. Bank and the E. Bank had no right to deal with them. ' 

When s. 405 of the Indian Penal Code, which defines “criminal breach of trust” 
speaks of a person being in any manner entrusted with property, it does not contem- 
plate the creation of a trust with all the technicalities of the law of trust. It contem- 
plates the creation of a relationship whereby the owner of property makes it over to 
another person to be retained by him until a certain contingency arises or to be 
disposed of by him on the happening of a certain event. The person who transfers 
possession of the property to the second party still remains the legal owner of the 
property and the person in whose favour possession is so transferred has only the 
custody of the property to be kept or disposed of by him for the benefit of the other 
party, the person so put in possession only obtaining a special interest by way of a 
claim for money advanced or spent upon the safe keeping of the thing or such other 
incidental expenses as may have been incurred -by him. 

. There is nothing in s. 179 of the Indian Companies Act®1913, which car be con- 

©  strued as restricting the powers of the Court to take cognisance of an offence or the 

R powers of the police to initiate prosecution or even of a private citizen to move the 
machinery of the criminal Courts to bring an offender to justice. For a prosecution 

for breach of trust even by a director of a company no such condition precedent as 

the previoug sanction of any authority is contemplated by law, unless it is a prosecu- 


dealgcited, Moy 4, 19§6, Crirpinal Appeal No. 152 of 1954, from Bombay. ® 
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tion in the name and on behalf of the company by the official liquidator whp has to 

Incyr expenses out of the funds of the company. Section 179 is an gnabling provision , 

to enable the liquidator to do certain things with the sanction of the Coutt. BK does ne 

not control the general law of the land. j 
Basdeo Agarwalla v. King Emperor; referred to. 


The facts appear in the judgment. ` = 


H. J. Umrigar and R. A. Govind, for the appellant. 
Porus A. Mehta and R. H. Dhebar, for P. G. Gokhale, for the respondent. 


e INHA J. This is an appeal by special leave directed against the concurrent 
orders and judgments of the Courts below convicting the appellant under s. 409, 
Indian Penal Code, and sentencing him to rigorous imprisonment for three 
months and a fine of Rs. 201, or in default, further six weeks rigorous imprison- 
ment. As the appellant had been convicted and sentenced for a similar offence 
in anothef c&se fried by the same Presidency Magistrate, 19th Court, Espla- 
nade, Bombay, he directed the sentence in this case to run concurrently with 
the sentence in the other case. The charge against the accused in the trial 
Court is in these terms :— 

“The Accused is charged under s. 409 of the Indian Penal Code for committing 
criminal breach of trust in respect of property to wit 3% Government Promissory Loan 
Notes 1966-68 of the face value of Rs. 50,000 and 244% Government Promissory Notes 
1961 of the face value of Rs. 25,000 in or about February to May 1949 entrusted to him 
in his capacity as Managing Director of the Exchange Bank of India and Africa Ltd. and 
belonging to the Cambay Hindu Merchants Co-operative Bank. (Detailed charge is 
separately framed)”. 

The appellant at all material times was the managing director of the Ex- 
change Bank of India and Africa Ltd., with its head office at Bombay, which 
hereinafter will be referred to as the Exchange Bank. He held a power-of- 
attorney to act as the managing director on behalf of the directors of the 
company. By that power the accused was invested with the authority to bor- 
row money on behalf of the bank. In 1944 the Cambay Hindu Merchants Co- 
operative Bank at Cambay, which hereinafter will be referred to as the Co- 
operative Bank, had opened a current account with the Exchange Bank. On 
instructions from the Co-operative Bank, the Exchange Bank purchased in 
August 1946 securities worth Rs. 25,000 in its own name with money belong- 
ing to the Co-operative Bank and the securities were kept with the Exchange 
Bank as a cover for overdraft. In March 1948 two further lots of Govern- 
ment security of Rs. 25,000 each of the value of Rs. 50,000 were purchased 
likewise and left with the Exchange Bank for the same purpose. On May 14, 
1948, the two banks entered into a contract evidenced by three documents to 
be noticed in detail hereinafter. Shortly stated, the Exchange Bank agreed’ 
to grant the Co-operative Bank credit for overdraft up to a limit of Rs. 66,150 
and as a security for the overdraft the Government securities of the value of 
Rs. 75,000 already in the custody of the Exchange Bank was pledged to the 
latter. These securities of the face value of Rs. 75,000 will hereinafter be 
referred to as ‘‘the securities’, But it appears that the Co-operative Bank 
had ‘no occasion to operate on the overdraft account until February 28, 1949, 
when the crucial event happened, namely, the Exchange Bank finding itself 
in an embarrassed financial position took a loan from the Canara Bank of one 
lakh of rupees by pledging the securities as also other securities with which 
we are*not concerned tn this case. On April 24, 1949, the Exchange Bank yaid 
off the dues of the Canara Bank by taking a fresh loan of the same amount ®f 
one lakh from Messrs Merwanji Dalal & Co. and pledging the same securities 
as had been pledged to the Canara Bank. On April 28, 1949, Messrs Merwanji 
Dalal & Co. demanded back their money by the forenoon of the day following. 
As the Exchange Bank could not pay the amount as demanded, the pledgees 
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aforesajd sold those securities including the securities belonging to the Co- 
„ operative Bank, for realising their dues, on May 3, 1949. e 

In “the ‘meantime, in answer to a letter from the Co-operative Bank to the 
“Exchange Bank asking for a certificate for the securities held by the latter on 
behalf of the former in the overdraft account, the Exchange Bank issued the 
cerigficate dated April 1, 1949, to the effect that at the close of business on 
March 31, 1949, it held Government of India securities of the total value of 
Rs. 75,000 as security against the overdraft facilities granted to the Co-opera- 
tive Bank and that there was no overdraft against the said securities on that 
date. Subsequently, on April 29, 1949, the Co-operative Bank wrote to the 
Exchange Bank asking the latter to hand over securities of the face value of 
Rs. 50,000 to the Central Bank. The Central Bank also on behalf of the Co- 
operative Bank made a similar demand, and as the Exchange Bank did not 
comply with that requisition, the Central Bank informed the* Co-operative 
Bank by a letter dated May 8, 1949, that the securities had not been handed 
over to the Central Bank as directed by the Co-operative Bank.” The Co-ope- 
rative Bank then wrote to the Reserve Bank for stoppage of the securities of 
the value of Rs. 25,000. It became clear by then that the Exchange Bank was 
not in a position to return the securities to the owners, that is to say, the Co- 
operative Bank. ° 

In spite of the best efforts of the appellant as the managing director of the 
Exchange Bank, to stave off the crisis by borrowing money from different sour- 
ces, the run on the bank became so great that the directors applied for and 
obtained from the Company Judge of the Bombay High Court a moratorium 
of 15 days. On May 18, 1949, a provisional liquidator was appointed in res- 
pect of the Exchange Bank on a ereditor’s application and on June 24, 1949, 
the Official Liquidator was appointed to wind up the bank. On June 25, 1949, 
one M. N. Raijee as agent of the Official Liquidator lodged information with 
the police charging the appellant with breach of trust in respect of a number 
of securities including the securities belonging to the Co-operative Bank. On 
October 81, 1949, a charge-sheet was submitted by the police under s. 409, 
Indian Penal Code, against the appellant in respect of the securities of the 
face value of Rs. 75,000 belonging to the Co-operative Bank. On April 4, 1952, 
the charge as quoted above was framed against the appellant. The delay of 
about two and a half years in placing the appellant on trial is attributable to 
the fact that at the request of the accused the trial in respect of this charge was 
stayed pending the disposal of the other case against him. 

At the trial the prosecution examined the manager of the Co-operative Bank 
as P. W. 1. He proved the transactions between that bank and the Exchange 
Bank. The second witness for the prosecution was a partner in the firm of 
Messrs. Merwanji Bomanji Dalal during the material time. He proved the 
transaction of the loan by his firm to the Exchange Bank of one lakh of rupees 
on the pledge of the securities belonging to the Co-operative Bank, as also other 
securities. He deposed to the fact that it was the appellant who finalised the 
transaction on behalf of the Exchange Bank. He also proved that in default 
of payment by the Exchange Bank on demand by his firm, it sold the securities 
including the securities in question and realised the dues from the bank from 
the sale proceeds of securities of the value of one lakh of rupees. The third 
witness for the prosecution was the chief accountant of the Exchange Bank 
who functioned as such till May 2, 1949, when the bank closed down. He 
also had a power-of-attorney from the bank to act jointly with another. person 
tvith a similar power-of-attorney. According to this wifness, the appellant as 
tœ managing director exercised the powers of borrowing, raising money, pur- 
chasing, selling and pledging of bonds, scrips and other forms of securities on 
behalf of the bank and its constituents during the relevant period and that no 
one else exercised those powers. He also testified to the fact that there was a 
crisis in the affairs of the bank from about the middle of February 1949 and 
that there was a rush on the bank which continued till it closed down. He also 
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proved the fact that during the- material time the Co-operative Bank had a 
credit balance in its favour and that there was no overdraft by that barfk from 
the Exchange Bank. He proved exhs. E, F and G which ard the documents ° 
evidencing the contract between the two banks in respect of the pledge of tha — 
security. He corroborated the previous witness that it was the appellant who 
negotiated and finalised the loan of one lakh of rupees from the Canara Baak 
and that the securities in question along with others had been pledged t® the 
Canara Bank. It was he who had endorsed the securities to the Canara Bank. 
He stated that the Exchange Bank had submitted to the Canara Bank a decla- 
ration to the effect that the said securities belonged absolutely to the Exchange 
Bank. As there was a heavy rush of depositors on the bank, the loan from the 
Canara Bank was taken to satisfy the demand of the depositors. The most im- 
portant witness examined on behalf of the prosecution is P. W. 4, Ganpati 
Venkatrao Kini. He was an accountant in the Exchange Bank during the rele- 
vant period. He was also working with the Official Liquidator of the bank after 
its liquidatioxt was ordered by Court. Like the previous witness, he also had a 
power of attorney to act only in conjunction with another person holding a 
similar power. He supports the previous witness in saying that the power of 
borrowing money or of purchasing, selling or pledging or repledging securities 
was exercised by the appellant and by no other, person-on all material dates. 
He also corroborates the previous witness and states that there was a crisis in 
the bank from about the middle of February 1949 and that there was a heavy 
rush on the bank from that: time till it closed down. He also proves exhs. H, F 
and Q and’states that from May 14, 1948, when these documents were executed 
between the two banks till May 2, 1949, when the Exchange Bank closed its 
doors there was no overdraft by the Co-operative Bank which always had a 
eredit balance. He also gives the details of the transaction of the loan of one 
lakh between the Exchange Bank and the Canara Bank and the details of the 
securities pledged by way of security for that loan. He makes the following 
very significant statement :— — 

“I had handed over the two securities belonging to the Cambay Co-operative Bank 
to the accused for being handed over to the Canara Bank against the loan. The accused 
actually asked me for these securities and I handed them to the accused”. 


To a Court question as to why he did not bring it to the notice of the appellant 
that the securities in question belonged to the Co-operative Bank and not to 
the Exchange Bank, his answer is in these words :— 

“Im fact, the accused himself told me to bring securities pledged by the Cambay 
Co-operative Bank with the Exchange Bank”. 


He also proves exh. L, which is a very important document in this case and 
proves that it was signed by the accused. He further states that the declara- 
tion in that document that the securities represented the Exchange Bank’s 
investments was not correct. He also makes detailed statements as to the diff- 
erent kinds of interest which the appellant had in the Exchange Bank. He was 
drawing Rs. 2,500 as monthly salary as the managing director. He was also 
drawing a salary of Rs. 1,000 from the Union Life Assurance Co. Ltd., as its 
managing director. The Insurance Company and its branches had a current 
account with the Exchange Bank and had advanced to the latter six to seven 
lakhs of rupees as ‘‘call deposits’. The appellant was also connected with 
Messrs L. A. Stronach Ltd., Advertising Agents, which had been given over- 
draft facilities by the Exchange Bank. The appellant was also getting Rs. 2,000 
per ngn as salary from the aforesaid Advertising Agents. The appelant and 
his wife were the printipal shareholders in Akhaney & Sons Ltd., who were the 
Secretaries and Treasurers of the Indian Overseas Airlines. The Exchampe 
Bank had advanced to the aforesaid Indian Overseas Airlines a loan of one 
crore and ten lakhs of rupees and Messrs Akhaney & Sons Ltd. aforesaid were 
getting a remuneration of Rs. 2,500 per month from the Indian Overseas Air- 
Jines Ltd. ` It would thus appear that the appellant along with his wife,in one 
way œ another was getting about Rs. 8,000 per mensem as remuneration from 
e ° gyra 
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the different ipana referred to above which were closely associated with 
one anéther from the financial point of view and that the appellant was the 
e chief pergon concerned with them and the connecting link between thêm. It 
~~ vas naturally his interest to see that the Exchange Bank continued its existence 
as long as could be arranged even by borrowing large sums of money when there 
wąs already a run on the bank. It is in the background of all these facts and 
circemstances that the appellant’s acts of commission and omission had to be 
judged. The other four witnesses, P. Ws. 5 to 8 are more or less formal wit- 
nesses in the sense that they have proved certain documents and letters which 
need not be noticed. The evidence of P. W. 2 had to be set aside as he was not 
available for cross-examination after charge, being out of the country. 


The appellant’s defence is disclosed in a long written statement running 
into twenty paragraphs and seven closely typed pages submitted on October 3, 
1952. Shortly stated, it is to the effect that the charge framed against him is 
bad in law and extremely vague; that the vagueness of the charge hgd ‘‘consi- 
derably handicapped’’ his defence, that the prosecution had°not been fair in 
that it had not examined the first informant, M. N. Raiji, that if he had been 
examined by the prosecution, the appellant would have shown from the records 
in his possession that the Co-operative Bank had not suffered any loss and that 
the bank in the hands of the Liquidator had more than sufficient funds to pay 
the dues of the former; that the prosecution had not been launched with the 
sanction of the Company Judge who was in seisin of the liquidation proceedings 
in respect of the Exchange Bank and that, therefore, the provisions of ss. 179 
and 237 of the Indian Companies Act had not been complied with; that the 
securities in question had not been entrusted to the appellant but to the Ex- 
change Bank, if at all there was any entrustment, and that as a matter of fact 
and law, the Exchange Bank had not been entrusted with the securities, that 
the Exchange Bank ‘‘could legally deal with the securities in any manner it 
liked’’, as provided in the documents, exhs. E, F and G, between the two banks; 
that the sub-pledging of the securities with the Canara Bank or with Messrs 
Merwanji Bomanji Dalal was ‘‘perfectly within the four corners of the law’’, 
and that the essential ingredients of an offence under s. 409, Indian Penal 
Code, had not been made out. Grievance was also sought to be made of the 
fact that Inspector Milburn who had investigated the case had not been called 
as a prosecution witness, with the result that the appellant had been deprived 
of the right of challenging the prosecution evidence with reference to the 
police diary. 

The learned Magistrate after a very fair and full examination of the evi- 
dence in the case and the points raised by the appellant in his defence came 
to the conclusion that the appellant was guilty of the offence of criminal breach 
of trust under s. 409, Indian Penal Code, and passed a lenient sentence, as 
stated above, in view of the consideration that ‘‘not a pie went to the pocket 
of the accused’’, and that ‘‘the accused had not taken up any dishonest defence’’. 
The learned Magistrate held that the charge as framed was not vague in view 
of the provisions of s. 222, Criminal Procedure Code, with special reference 
to the terms of sub-s. (2) of that section. On the question of the non-examina- 
tion of the first informant, M. N. Raiji, and of the investigating police officer, 
the learned Magistrate observed that they were formal witnesses inasmuch as 
the facts of the case were not in dispute. Furthermore, the Court observed 
that if the accused or his lawyer who defended him at the later stage of the 
prosecution, had applied to the Court for their being examined, they could 
kave been called as witnesses and subjected to cross-examMation by the yee. 
Bet no such application had been made. As regards want of sanction of the 
Company Judge, he held that s. 179 of the Indian Companies Act had no appli- 
cation to the facts of the present case, as it was not a prosecution under the 
Companies Act and that, therefore, no such sanction as is contemplated by 
that section was necessary. Dealing with the appellant’s contention that there 
was no entrustment within the meaning of s. 405, Indian Penal Code, thedearn- 
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ed Magistrate observed that the accused held delegated powers from the board 
of directors and he held the property in trusts on behalf of the diregtors of 
the Exthange Bank. He further held that the contract of plgdge dated May 


14, 1948, between the two banks did not vest any right in the ExchengeeBank © 
absolutely to deal with the securities and that at any rate, the Exchange Bank ` 


could not deal with the securities so long as the Co-operative Bank had not 
taken an overdraft from the former. In dealing with the question .whetheg the 
appellant had dealt with the securities dishonestly, he held that in all the cir-, 
cumstances of the case there was no doubt that wrongful loss was caused to the 
Co-operative Bank and wrongful gain not to the accused personally but to 
the Exchange Bank which he represented during the transactions In question. 

° On appeal to the Bombay High Court, a division bench of that Court dis- 
missed the appeal substantially agreeing with the findings of the trial Court. 
Dealing with a new point raised before the appeal Court, namely, that the ap- 
pellant was under a mistake of fact or law as to the indebtedness of the Co- 
operative. B to the Exchange Bank or as to its powers to deal with the 
security, the High Court held that there was no possibility of the appellant 
having made any mistake of fact in good faith. The Court also pointed out 
that the appellant himself had not raised this plea of mistake either about the 
facts of the case or about any doubtful question of law. The Court also pointed 
out the declarations made by the appellant on.behalf of the Exchange Bank 
that the securities belonged absolutely to the bank and represented its invest- 
ments—statements which he knew were false. While dealing with the appeal 
on the question of sentence, the High Court pointed out that there was good 
evidence to support the inference that the appellant had been actuated by 
motives of personal benefit also. In that view of the matter the High Court 
maintained the conviction and the sentence passed by the trial Magistrate. 
The appellant then moved the High Court for a certificate that the case was a 
fit one for appeal to this Court. The certificate was refused by that Court. 
Thereafter the appellant moved this Court and obtained special leave to appeal. 

In support of the appeal the learned counsel for the appellant has raised 
a number of questions of law and at the forefront of his argument contended’ 
that both in law and on a proper construction of the contract between the two 
banks the appellant was fully entitled to pledge the securities as long as the 
overdraft agreement subsisted, irrespective of whether or not there was an 
actual overdraft by the Co-operative Bank on the date of the pledge, that is to 
say, on February 28, 1949. : 

Examining the position with reference to the contract between the two banks, 
we find that exhs. E, F and G, all dated May 14, 1948, are parts of the same 
transaction and evidence the terms of the contract between them. Exhibit E 
ig a promissory note executed by the Co-operative Bank in favour of the Ex- 
change Bank for the sum of Rs. 66,150 with interest at three per cent. per 
annum with half yearly rests. Exhibit F is a letter addressed by the Co-opera- 
tive Bank to the, Exchange Bank enclosing exh. E, and exh. G is the bond pledg- 
ing all marketable securities and goods to the Exchange Bank in consideration 
of its promise to grant credit for overdraft limited to the amount aforesaid in. 
favour of the Co-operative Bank from time to time with interest at three per 
cent per annum as aforesaid. The significant. portion of the bond is in these 
terms :— 

“and. we agree and undertake that in the event of our failure to maintain the 
margin on the said movable property, marketable securities and goods in the manner 
hereingfter provided or failing repayment on demand to you by us of the amowtnt of 
such advance or credit? with interest, cost charges and expenses as aforesaid you shall 
be entitled, but not bound, to sell or otherwise dispose of all or any of the said mo¥gble 
property, marketable securities and goods by. public auction or private contract in such 
manner and upon such terms and subject to such conditions as you may think fit with- 
out any reference to us or obtaining our consent, and the proceeds: of such sale or dis- 
posal shall be applied first in payment of all costs charges and expenses of and incident: 
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to such sale or disposal ‘and the enforcement of the pledge and charge in your favour 
hereby created, secondly in repaying the amount of such advance or credit with interest 
eas aforesaid and all costs charges and expenses incurred by you in relation thereto not 
_ otherwise met including loss in exchange (if any) and all other debts and monies how- 
ever due to you by us and lastly in payment to us of the surplus if any thereafter re- 
majning, declaring as it is hereby expressly provided agreed and declared that this shall 
be cqamtinuing: security to cover the amount of any advance or credit which you have 
allowed to us or may from time to time allow us with interest, costs, charges and ex- 
penses and all other debts and monies due as aforesaid...”. 


Reading exhs. E, F and G together, it is clear that the securities of the face 
value of Rs. 75,000 were pledged to the Exchange Bank as security of over-e 
draft up to the limit of Rs. 66,150 for which the Co-operative Bank had given 
the promissory note to the Exchange Bank. It was further stipulated that 
in the event of the pledgor making a default in payment on demand of the 
amount advanced by way of overdraft with outstanding interest, it may be 
realised by the Exchange Bank by sale of those securities, ahd after satisfy- 
ing the pledgee’s dues against the pledgor, if there was any outstanding amount, 
the surplus of the sale proceeds shall be paid back to the pledgor. Thus, it is 
clear that according to the terms of the contract the Exchange Bank was not 
entitled, as contended on behalf of the appellant, to sell the securities even 
though there may not have been any outstanding dues from the Co-operative 
Bank. The securities were to be kept by the Exchange Bank charged with the 
payment of such amount as may from time to time have been advanced or be 
advanced under fhe overdraft arrangement. But that charge was not an abso- 
lute one without reference to the state of accounts between the two banks; in 
other words, there would be a charge only when there was an adverse balance 
against the Co-operative Bank. We know that at all material times the Co- 
operative Bank had not drawn any sum from the Exchange Bank in pursuance 
of the agreement referred to above. The right of the Exchange Bank to deal 
with the securities under the agreement would arise only on the happening of 
certain events, namely, that the pledgor either had failed to maintain the pro- 
per margin or had made a default in repayment of the outstanding amount on 
demand by the Exchange Bank. So long as those contingencies did not arise, 
—and it is nobody’s case that any of those contingencies had arisen,—the pledgee 
bank had no right to deal with the securities by way of pledge, sub-pledge or 
assignment. In this connection our attention was invited to the provisions of 
s. 179 of the Indian Contract Act in support of the contention that as the secu- 
rities had been agreed between the two banks to be a cover for overdraft not 
exceeding Rs. 66,150, up to that amount the pledgee bank had an interest in 
those securities which it could have dealt with. It was further argued that as 
there was nothing to show that the appellant had dealt with the securities for 
a larger amount than that, he could not be said to have contravened the terms 
of the contract. In our opinion, there is no substance in this contention. Sec- 
tion 179 predicates that the pledgor has a limited interest which he can deal 
with and his transaction to that extent would be valid. If the Co-operative 
Bank had as a matter of fact operated upon the overdraft account and had 
drawn any sum within the limit aforesaid, the Exchange Bank, would have an 
interest pro tanto in those securities and might then have been entitled to pledge 
or sub-pledge the securities with a third party.. But so long as there was. no 
overdraft by the pledgor, the pledgee had no such interest as it could in its turn 
pledge or sub-pledge to a third party. Furthermore, it is clear from the narra- 
tive of events given above that the appellant dealt with the securities with*third 
parties on the footing, after an express declaration had been made by him, that 
those securities were the absolute property of the Exchange Bank We are not 
here concerned with the question of the extent of interest acquired by such 
third party. We are only concerned with determining the legal position as bet- 
ween the two banks, the Exchange Bank being represented by its managing 
director, the appéllant. Hence there is no diffculty in holding that on the terms 
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of the contract between the two banks the appellant was not entitled to transfer 
any intgrest in those securities, and if he did so, he did it in contravention of the 
terms of the contract. K Go erta 

We will now deal with the legal position, apart from the terms of the cons 
tract. On the facts stated above the Exchange Bank had become the bailee 
in respect of the securities. The securities had been delivered by the Co-opena- 
tive Bank to the Exchange Bank for the express purpose, as disclosed ifthe 
contract set out above, that they shall be disposed of in accordance with the 
terms contained in exh. G set out above. By tht very fact of the delivery 
of the securities to the bailee the latter became a trustee in terms of the con- 
tract, not for all purposes, but only for the limited purpose indicated by the 
agreement between the parties. The pledgor has in the present case only trans- 
ferred his possession of the property to the pledgee who has a special interest 
in the property of enforcing his charge for payment of an overdraft, if any, 
whereas the property continues to be owned by the pledgor. The special inte- 
rest of thé pledgee comes to an end as soon as the debt for which it was pledged 
is discharged. It is open to the pledgor to redeem the pledge by full payment 
of the amount for which the pledge had been made at any time if there is no 
fixed period for redemption, or at any time after the date fixed, and such a 
right of redemption continues until the thing pledged is lawfully sold. Hence 
the Co-operative Bank in this case could have asked for a return of the ‘securi- 
ties at any time, because there never was any overdraft. As the pledge had 
been terminated neither by redemption, nor by a lawful sale on the happening 
of such contingencies as the parties contemplated in their agreement or the 
Jaw allowed, the securities continued to be the property of the Co-operative 
Bank, and the Exchange Bank, or the appellant as its managing director, had 
no right to deal with them. 

It was next contended, alternatively, that assuming that the Exchange Bank 
had dealt with the securities in contravention of the terms of the agreement, 
‘the appellant had, as representing the bank, only committed a breach of con- 
tract, the remedy for which was a suit for damages and not a criminal prose- 
cution. This argument assumes that the same set of facts cannot give rise 
both to a civil liability and a criminal prosecution. It is manifest that such 
an argument in its bald form cannot be acceptable. If there is no mens rea, or, 
if the other essential ingredients of an offence are lacking, the same facts may 
not sustain a criminal prosecution, though a civil action may lie. We have, 
therefore, to examine whether or not there was mens rea in this case or whether 
the necessary element of a criminal offence have been made out, 

It has been contended that no offence under s. 409, Indian Penal Code, has 
been brought home to the appellant for the reasons, (1) that there was no en- 
trustment, (2) that there was no mens rea, and (3) that there was no dis- ° 
honesty on the part of the appellant. For an offence under s. 409, Indian Penal . 
Code, the first essential ingredient to be proved is that the property was en- 
trusted. It has been argued that in this case there was no such entrustment as 
is contemplated by that section; and that the securities were pledged with the 
Exchange Bank by the Co-operative Bank which was in the position of a debtor 
to the former. The contention is that the parties never contemplated the crea- 
tion of a trust in the strict sense of the term. But when s. 405 which defines 
*“eriminal breach of trust’’ speaks of a person being in any manner entrusted 
with property, it does not contemplate the creation of a trust with all the tech- 
niecalities of the law of trust. It contemplates the creation of a relationship 
whereby the owner of property makes it over to another person to be retained 
by him until a certain contingency arises or to be disposed of by him on ght 
happening of a certain event. The person who transfers possession of tHe 
property to the second party still remains the legal owner of the property and 
the person in whose favour possession is so transferred has only the custody 
of the property to be kept or disposed of by him for the benefit of the other 
party, the person so put in possession only obtaining a special interest by way 
of a faim for money advanced or spent upon the safe keeping eof the thing or 
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such other incidenta expenses as may have been incurred by him. In the 
presen® case the Co-operative Bank entrusted the Exchange Bank with the 


e securities for the purpose of keeping them as a security for the over@raft if 


and When taken by the former. In law those securities continued to be the 
‘property of the Co-operative Bank and as it never borrowed any money from 
the Exchange Bank, the latter had no interest in those securities which it could 
tramefer in-any way to a third party so far as the two banks are concerned. 
The entrustment was to the Exchange Bank itself. But it being a non-natural 
person, its business had to be transacted by someone who was authorised to do 
so on its behalf. The appellant held the power-of-attorney on behalf of the 
directors of the bank to transact business on behalf of the bank. In that capa- 
city the appellant had dominion over the securities. Hence the appellant caf 
be said either to have been entrusted with the property in a derivative sense or 
to have dominion over the securities as a banker; and thus, in either case, the 
first essential condition for the application of s. 409, Indian Penal Code, 18 
fulfilled. 

On the question of mens rea, it has to be sania whether or not the 
appellant dishonestly disposed of those securities in violation of any of the 
terms of the agreement aforesaid. As already indicated, the appellant did dis- 
pose of these securities in violation of the terms of the contract between the 
two banks. But still the question remains whether he did so dishonestly; in 
other words, whether when disposing of those securities the appellant had the 
intention of causing wrongful gain to the Exchange Bank or wrongful loss to 
the Co-operative Bank. In our opinion, he intended both and, as a matter of 
fact, he caused wrongful loss to the pledgor bank and wrongful gain to the 
pledgee bank. The Exchange Bank raised money on those securities which it 
was not entitled to do and the Co-operative Bank was deprived of those securi- 
ties, even though not for all times. It is settled law that a deprivation even 
for a short period is within the meaning of the expression. If he disposed of 
those securities with the intention of causing wrongful loss to the one and 
wrongful gain to the other, there can be no question but that the appellant had 
the necessary mens rea. 

Tt was next argued that assuming that the essential ingredients of an offence 
under s. 409, Indian Penal Code, had been made out, the appellant may have 
made a mistake of fact in assuming that the Co-operative Bank was indebted 
to the Exchange Bank or may have made a mistake of law in mistakenly believ- 
ing that the Exchange Bank had the right as the pledgee to sub-pledge those 
securities for raising money for its own purposes. We know as a fact that 
the Co-operative Bank had not taken any overdraft from the Exchange Bank. 
But it was argued that it had not been proved that the appellant had that 
knowledge. The appellant in his long written statement has not tried to take 
shelter behind any such mistake. He was in full control of the bank accounts, 
and as pointed out by the Courts below, it is impossible to believe that in the 
cireumstances in which the bank had found itself and when the appellant.was 
hard put to it to collect all the bank’s resources to stave off the severe crisis 
through which it was passing, the appellant would not have known the fact 
that the Co-operative Bank did not owe his bank any money by way of over- 
draft. Hence, in our opinion, there is no room for the supposition that the 
appellant was not aware of the true state of accounts between the two banks: 
But then it was argued that the appellant may have made a mistake of law in 
thinking that he was justified by law in dealing with those securities. The 
attempt is to bring the case within one-of the general exceptions contained in 
Chap. IV of the Indian Penal Code and set out in s. 79 ?n these terms:*- 

e “Nothing is an offence which is done by any person who is justified by law, or who 
by reason of a mistake of fact and not by reason of’a mistake One ees faith, be- 
leves himself to be justified by law, in doing it”. 


In considering a matter of this kind the attitude of the accused is an importavt 
consideration. We note that here the appellant made no attempt in the trial 
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Court to set up such a defence. If he had ever said that he made a mistake of 
fact r exercising due care and caution that there was an overdraft! against 
the Co-operative Bank in favour of the Exchange Bank, he may have been able. 
to take advantage of the exception. But as in this case there was no mistake 
of fact, and as the Court was in a position to find that the appellant must have 
known that there was no such overdraft, there is no room for the applicatjon 
of s. 79 quoted above. The appellant cannot avail himself of the exception 
of s. 79 simply by saying that he believed that in law he was entitled to deal 
with the securities as the property of the Exchange Bank, as he attempted to 
do in his written statement. If he had further proved that he believed’in good 
„faith that the Co-operative Bank was indebted to his bank, his belief that he 
was justified by law in dealing with the securities as the property of the bank 
may have helped to bring him within the exception. But as there was no mis- 
take about the basic fact, the provisions of s. 79, Indian Penal Code, are not 
attracted to this case. 

It now* remains to deal with certain objections relating to the illegality or 
irregularity in the procedure followed in the trial of this case. It was argued 
that this prosecution was incompetent for the reason that no sanction of the 
Company Judge had been obtained under s. 179 of the Indian Companies Act. 
The relevant portion of s. 179 is as follows :— 

“The official liquidator shall have power, with the sanction of the Court, to do the 
following things:— 

(a) to institute or defend any suit or prosecution, or other legal proceeding, civil 
or criminal, in the name and on behalf of the company;...” 


In terms the section lays down the powers of the official liquidator. Such a 
liquidator has to function under the directions of the Court which is in charge 
of the liquidation proceedings. One of his powers is to institute prosecutions 
in the name and on behalf of the company under liquidation with the sanction 
of the Court. This section does not purport to impose any limitations on the 
powers of a criminal Court to entertain a criminal prosecution launched in the 
ordinary course under the provisions of the Code of Criminal Procedure. Where 
a prosecution has to be launched in the name of, or on behalf of, the company, 
it naturally becomes the concern of the Judge to see whether or not it was worth- 
while to incur expenses on behalf of the company and, therefore, the section 
requires the sanction of the Judge before the liquidator can undertake the 
prosecution or defence in the name of and on behalf of the company. The 
present case is not a prosecution in the name or on behalf of the company; nor 
is the official liquidator interested in prosecuting the case. The prosecution 
was started on a charge-sheet submitted by the police, though the first informa- 
tion report had been lodged by an official under the official liquidator. This 
was not a prosecution initiated or instituted by the official liquidator. This is 
not a case which can come even by analogy within the rule laid down by the 
Federal Court in the case of Basdeo Agarwalla v. King-Emperor,' that a pro- 
secution launched without the previous sanction of the Government within the 
meaning of cl. 16 of the Drugs Control Order, 1943, was completely null and 
void. In that case their Lordships of the Federal Court had to consider the 
effect of the following words of cl. 16 aforesaid :— 

- “No prosecution for any contravention of the provisions of this Order shall be 
instituted without the previous sanction of the Provincial Government...” 
Tt will be noticed that s. 179 of the Companies Act does not contain any words 
similar in effect to those quoted above. Where the Legislature intended to 
place % limitation onthe powers of the Court to take cognisance of an offence 
. unless certain conditions were fulfilled, like the provisions of ss. 196 and®Q97, 
Criminal Procedure -Code, it has used words such as these: ‘‘No court shall 
take cognisance...’’ There is nothing in s. 179 of the Companies Act which 
ean be construed as restricting the powers of the Court to take cognisance of 
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an offence or the powers of the police to initiate prosecution or even of a private 
citizen to move the machinery of the criminal Courts to bring an offender like 


*the appellant to°justice. For a prosecution for breach of trust even by a direc- 


tor of @ company no such condition precedent as the previous sanction of any 
authority is contemplated by law, unless it is a prosecution in the name and 
on* bghalf of the company by the official liquidator who has to incur expenses 
out of the funds of the company. Section 179 is an enabling provision to enable 
the liquidator to do certain things with the sanction of the Court. It does not 
control the general law of the land. 

It was next contended that the charge as framed by the trial Court was 
illegal and vague and had caused material prejudice to the appellant. The? 
charge as framed has already been set out. The learned trial magistrate had 
stated at the end that a detailed charge was to be separately framed. But no 
such charge is before us and the appeal has proceeded on the assumption that 
no suci detailed charge was, as a matter of fact, framed by the fria, Court. The 
question, therefore, is whether the charge, such as it is, complies with the re- 
quirements of the law. It has been argued on behalf of the appellant that* the 
charge is materially defective in so far as the nature of the breach of trust, 
the facts constituting the breach, the exact date and manner of the breach have 
not been set out. The charge as framed fulfils the requirements of s. 221, Cri- 
minal Procedure Code, because it has mentioned the name of the offence, namely, 
criminal breach of trust and specified s. 409, Indian Penal Code, which im- 
pliedly gives notice to the accused of every legal condition required by law 
to be fulfilled in order to constitute the offence of criminal breach of trust. It 
has also fulfilled the requirements of s. 222(1) of the Code in so far as it 
has specified the securities in respect of which and the Co-operative Bank against 
which a criminal breach of trust had been committed. Those particulars, in 
our opinion, were sufficient to give the accused notice of the matter with which 
he was charged. The trial Court has made reference to the provisions of sub- 
s. (2) of s. 222. But it was in error in relying upon those provisions which 
relate to the offence of criminal breach of trust or dishonest misappropriation 
of money, which was not the present case. It is true that the manner of the 
commission of the offence as required by s. 223 of the Code has not been set out. 
But that has to be set out only when the nature of the case is such that the 
particulars required by ss. 221 and 222 had not given the accused sufficient 
notice of the matter with which he is charged. In our opinion, though the 
eharge could have been more detailed as was intended by the learned Magis- 
trate, as framed, it gives the accused sufficient notice of the nature of the 
offence alleged against him. Even assuming that there were certain omissions 
in the charge, they cannot be regarded as material unless in terms of s. 225 
of the Code it is shown by the accused that he had in fact been misled by such 
omission or that there had been a failure of justice as a result of such error 
or omission. The illustrations under that section show that each case has got 
to be judged on its own particular facts and there cannot be any general pre- 
sumption that every error or omission in a charge has materially affected a 
trial or occasioned a failure of justice. In this case from the long written 
statement filed on behalf of the appellant it is clear that he was aware of the 
gravamen of the charge against him and that he tried to meet it im all its 
bearings. We are not, therefore, impressed by the argument advanced on his 
behalf that the omissions in the charge are material and that the case should 
be tried over again on a fresh charge. The learned Judges of the High Court 
constituting the division bench which heard the appeal Pave written separate 
bu» toncurring judgments, but they did not notice any argument having been 
advanced before them on the question of the illegality or irregularity in the 
charge. That also would show that the appellant did not make it a grievance 
at the time of the argument of the appeal, though a ground had been taken in 
the memorandum of appeal that the charge as framed was vague and defective 


and as such bad'in law. In our opinion, this is not a case in which it cam be 
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said that the omission in the charge has materially affected the trial of fe case 
or pregudiced the appellant in his defence or has occasioned a failure 0 tice. 


As all the grounds raised in support of the appeal fail, It is #ecordingly” 
dismissed. 
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Appeal dismissed. 
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CRIMINAL APPELLATE. 


e Before Mr. Justice Gajendragadkar and Mr. Justice Gokhale. 


THE STATE OF BOMBAY v. NAGRAJ WALCHAND RANKA.* 
Bombay Mongy-lenders Act (Bom. XXXI of 1947), Secs. 25(3),f 2(6), 18(2) (a), 29(c)— 
Money-lender entering into contract with debtor at time of advancing loan to charge 
intere&t iw exeess of rate prescribed in s. 25(1)—Whether money-lender guilty of 
contravening s. 25(3)—Meaning of expressions “charge” and “interest”. 

If a money-lender enters into an agreement with his debtor at the time when he 
advances a Joan to him that the debtor should pay him for the loan interest in excess 
of the rate prescribed in s. 25(1) of the Bombgy Money-lenders Act, 1946, he is 
guilty of contravening the provisions of s. 25(3) of the Act. 

What is prohibited under s. 25(3) of the Act is not only the E of the excessive 
amount by the creditor from his debtor: what is prohibited is his charging any exces- 
sive amount to the debtor; and the amount is charged not only when it is actually 
ascertained and debited to the debtors account, but when a contract is concluded 
at the time of making the advance to the debtor and the debtor is bound by me 
agreement to pay the excessive amount. 


The facts appear in the judgment. 


Criminal Appeal No. 190 of 1956. 
S. M. Shah, with M. N. Shah and H. B. Gandhi, for the respondent. 


Criminal Appeals Nos. 191 to 202 of 1956. 
M. N. Shah and H. B. Gandhi, for the respondent. 
Y. V. Chandrachud, Assistant Government Pleader, for the State of Bombay, 
in all the appeals. 


GAJENDRAGADKAR J. These thirteen appeals have been preferred by the State 
against the orders of acquittal passed by the learned Judicial Magistrate, First 
Class, 4th Court, Poona, acquitting the respondent in each case of the offence 
charged under 8. 95(3)read with s. 34 of the Bombay Money-lenders Act. It 
appears that the respondent was charged in these cases with having committed 
an offence also under s. 18 of the Money-lenders Act and he has been acquitted. 
of the said charge in some of these cases and convicted in others. In the present 
appeals, however, we are not concerned with the sald orders of acquittal passed 
in favour of the respondent in respect of the said offence under s. 18. The 
orders of acquittal which are challenged in these appeals are in respect of an 
offence punishable under s. 25(3) read with s. 34 of the Act and they all 


* Decided, A t 30, 1956. Criminal A ment between a money-lender and a debtor 
eal No. 190 of 1986 (with Criminal Ap for payment of interert at rates exceeding 
Nos. 191 to 202 of 1956), from the order of the max'mum rater fixed by the State Govern- 


acquittal parsed by A. A. Bagi, Judicial 
Magistrate, First Class, 4th Court, Poona. 
+Th relevant section puns thus ; ; 

25. Limitation on rates of interest.. 1) 
The State Government may from time to time 
by notification in the Oficial Gazetis fix the 
Maximum rates of interest for any local area 
or olass of business of money-lending in ref pect 
of secured and unsecured loans ; 

(2) Notwithstanding anything contained 
in an? law for the time bongs in force no agree- 


ment under fub~ect'cn (t) thall be valid and 
no Court rhall in any ruit to wh'ch this Aot 
applies award interest exceeding the sgid 
rates. 

(3) If any money-lender charges or recived 
from a debtor interert at a rate exceeding the 
Maximum rate fixed by the State Govern- 
ment under sub-ection (7) he rhall, for the 
purpores of rection 34, be deemed "to have 
contravened the provisiong of this Act. 
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raise oye common question of law. That question relates to the construction 
„Of the material words used in s. 25, sub-s: (3). e 


Thé material facts leading to the prosecution’ of the respondent in all these 

irteen cases are not in dispute. It is common ground that the respondent in 
each case has entered into an agreement with his respective debtors at the 
titgswhen he advanced loans to them that his debtors should pay him for the 
said loans interest in excess of the rate prescribed in s. 25, sub-s. (1), The 
learned Magistrate appears to have taken the view that s. 25, sub-s. (3), can be 
invoked against a money-lender where it is shown, not only that the money- 
lender has entered into an agreement with the debtor to charge interest at an 
excessive rate, but that he has actually received interest at the said rate. It if 
this view that is challenged before us by Mr. Chandrachud on behalf of the 
State. It may be relevant to mention the facts in one case by way of illustra- 
tion. In Criminal Appeal No. 190 of 1956 the respondent has advanced three 
items to the debtor Kaikadin Tulsabai Vyanku on three different dates. The 
amounts advanced are Rs. 75, Rs. 15 and Rs. 5. For the first two amounts the 
interest agreed to be paid is 20 per cent. per annum and for the last ambunt 
the interest agreed to be paid is 80 per cent. per annum. The maximum inte- 
rest permissible under the notification issued by the Government under s. 25(1) 
is 9 per cent. per annum in respect of secured debts and 12 per cent. per annum 
in respect of unsecured debts. It would thus appear that the interest which 
the respondent required the debtor to pay for the small amounts advanced to 
her is far in excess of the maximum prescribed by law. Incidentally, the con- 
duct of the respondent in charging such excessive interest from needy debtors 
illustrates and emphasises the necessity for a welfare legislation like this pro- 
tecting the debtors from the greed of the creditors. Since these facts are not in 
dispute, the only pomt which falls to be considered is one of construction 
of s. 25, sub-g. (3). 


Section 25, sub-s. (1) provides that the State Government may from time to 
time, by notification in the Official Gazette, fix the maximum rates of interest 
for any local area or class of business of money-lending in respect of secured 
and unsecured loans. Accordingly, a notification has been issued and the maxi- 
mum interest in respect of secured and unsecured debts has been prescribed 
at 9 per cent. and 12 per cent. per annum respectively. Section 25, sub-s. (2), 
provides that, notwithstanding anything contained in any law for the time 
being in force, no agreement between a money-lender and a debtor for payment 
of interest at rates exceeding the maximum rates fixed by the State Government 
under sub-s. (1) shall be valid and no Court shall in any suit to which this 
Act applies award interest exceeding the said rates. In other words, having 
prescribed the maximum interest which can be legally charged by a money- 
lender from his debtors by sub-s. (1), sub-s. (2) of s. 25 renders all agreements 
which are made in contravention of the rates fixed under sub-s. (1) invalid and 
unenforceable. When this Act was passed this was the only provision made by 
the statute in respect of agreements charging excessive interest. Legislature 
apparently thought that making such offending agreements invalid would not 
give adequate or sufficient protection to the debtor. That is why by the amend- 
ing Act No. LVII of 1949 sub-s. (3) has been added to s. 25, This sub-section 
provides that, if any money-lender charges or receives from a debtor interest 
at a rate exceeding the maximum rate fixed by the State Government under sub- 
s. (1), he shall, for the purposes of s. 34, be deemed to have contravened the 
provisions of this Act. Section 34 provides for penalties and there is nodoubt 
that, if anyone contravenes the provisions of sub-s. (3) of s. 25, he renders 
hi@self liable to be punished under s. 34 of the Act. The question is: when 
can a money-lender be said to have contravened the provisions of s. 25, sub-s. 
(3) ? The contravention can take place in three different forms and at three 
different stages. If a money-lender advances a loan to a debtor and enters into 
a contract charging interest at a specified rate which is excessive, is he guilty 
of contravening, the provisions of s. 25, sub-s. (3) ? If the money-lader, 
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having entered into’ a contract for the advance of loans, debits to the, debtor 
in his éhata the amount of interest which has accrued due at the agreed rate 
from the date of the contract up to the date when the entry i8 made, does he 
contravene the provisions of s. 25, sub-s. (3)? If the money-iender in fact ane 
actually receives interest at an excessive rate, does he contravene the provisions 
of s. 25, sub-s. (3) ? It is common ground before us that in the last two cases 
the money-lender does contravene the provisions s. 25(3). Mr. S. M. Shah 
for the respondent has fairly conceded-that the use of the word ‘‘charges’’ as 
distinguished from the use of the word ‘“receives” in the material sub-section 
emphasizes the fact that Legislature wanted to penalise not only the receipt 
ef the excessive interest, but the charging of interest at the rate exceeding the 
maximum rate fixed by the State Government. He, however, contends that 
in the context ‘‘charging’’ excessive interest must mean ‘‘debiting’’ a specified 
amount of iftterest accrued due at the excessive rate, and Mr. Shah has very 
strongly yelied on the definition of the word ‘‘interest’’ in support of this 
construction.” In? other words, Mr. Shah’s argument is that, though a contract 
maybe concluded and though under the concluded contract a debtor may have 
been bound to pay interest at an excessive rate, that does not amount to charg- 
ing interest within the meaning of s. 25(3). Charging interest as contemplated 
by s. 25(3) must be distinguished from the initjal agreement whereby interest 
is agreed to be charged between the debtor and the creditor, and this can be 
done only when time has elapsed after the making of the contract, interest has 
become due from the debtor to the creditor, interest has been calculated at the 
agreed, but excessive, rate and has been debited to the debtor in the creditor’s 
book of account. It is this argument which needs to be carefully considered 
in the present appeal. 


‘(Tnterest’’ has been defined in the Act by s. 2, sub-s. (6), as including 
“any sum, by whatsoever name called, in excess of the principal paid or payable 
to a money-Jender in consideration of or otherwise in respect of a loan, but does not 
include any sum lawfully charged by a money-lender for or on account of costs, charges 
or expenses in accordance with the provisions of this Act, or any other law for the time 
being in force”. 


According to Mr, Shah, interest must in every case represent & sum or an as- 
certained specified amount and that it does not and cannot in any case include 
the interest which is referred to when a contract of loan is entered into between 
the creditor and the debtor. Mr. Shah contends that, when the creditor and the 
debtor enter into a contract, the debtor no doubt agrees to pay interest at a 
specified rate; and it is not disputed that the word ‘‘interest’’ in the contract 
cannot refer to a specified amount as such, because the amount could not be 
specified since it could not be calculated by anticipation at the date of the 
contract. The agreement merely refers to the rate at which the interest would 
be charged. But Mr. Shah’s argument is that, though in such context the 
word ‘‘interest’’ may have a different meaning, under the definition of s. 2(6), 
that meaning cannot be attributed to the word ‘‘interest’’ in construing the 
sections of the Act. We do not think that this argument is sound. The defi- 
nition of the word ‘‘interest’’ is an inclusive definition. It does not, and 1s not, 
intended to, exclude the other denotation of the word ‘‘interest’’ which it must 
have in all contracts between creditors and debtors where loans are advanced 
and an agreement is made as to the payment of interest. If we consider s. 25 
itself, this position would be clear. Section 25, sub-s. (1) refers to the maxi- 
mum erates of interest. Clearly in this expression ‘‘interest’’ must have the 
more general meaning and not the particular meaning mentioned in the Ipebu- 
give definition of ‘‘interest’’ in s. 2(6). Similarly, s. 25(2) refers to the ag®ee- 
ment between the money-lender and the debtor for payment of interest at rates 
exceeding the maximum rate fixed. In this sub-section again, the word ‘*inte- 
rest’? cannot have the meaning which is given to the word by s. 2(6) in an 
inclusive way. ‘‘Interest’’ in both these sub-sections of s. 2Q does not mean 
an d&certained specified amount, but it means an amount which may be ascer- 
e ° oe 
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tained jn future and it emphasizes the rate at which the said amount would be 
calculated at the time when aécounts are made. Section 25(3) itself dpes not 
suppqrt Mr. Stiah’s contention. Now,‘if we were to substitute the words. 


‘any sum’’ in the sense mentioned by Mr. Shah in gub-s. (3) of s. 25, it may 


. not make a consistent and sensible reading. This sub-section would then read: 


‘af any money-lender charges or receives frora debtor any sum at a rate 
excééding the maximum rate...’’. This, in our. opinion, would not appear 
to be a fair and reasonable construction of the section, regard being had to the 
two words ‘‘charges’’ and ‘*receives’’ in the said-section. What is prohibited 
is not only the receipt of the excessive amount by the creditor from his debtor: 
what is prohibited is his charging any excessive amount to the debtor; and 
the amount is charged not only when it is actually. ascertained and debited to 
the debtor’s account, but when a contract is concluded at the time of making 
the advance to the debtor and the debtor is bound by the agreement to pay 
the execessive amount. In other words, it appears to us that, on a fair and 
reasonable construction of s. 25(3) considered in the light of the ‘provisions. 
contained in the two preceding sub-sections of s. 25, the narrow construetion 


. of the word ‘‘charge’’ and the word “‘interest’’ for which Mr. Shah contends 


cannot be accepted. It is because Legislature thought that contracts of this 
kind, by which creditors charge excessive rates of interest against the debtors, 
should be rendered effectively void that Legislature added sub-s. (3) to s. 25 
and penalised the contravention of the provisions of this sub-section. It ig 
contended by Mr. Shah that, if the words used in this sub-section are capable 
of two constructions, then the construction which is favourable to the accused 
should be adopted. This principle no doubt is generally applied to the con- 
struction of penal statutes. Whether or not this principle in the same un- 
qualified form should be applied in construing welfare legislation like this is a 
matter on which we do not think it necessary to express any Opinion. We are 
satisfied that in the context the material words used in s. 25(3) do not reasonably 
yield the sense or meaning which Mr. Shah seeks to attach to them. Section 
18(2)(a), which prescribes the duty of the money-lender to keep accounts and 
to furnish copies thereof to the debtor, uses the expression ‘‘the rate of interest 
charged’’. This clearly must mean the more general and common sense of the 
word ‘‘interest’’ which it bears in all agreements by which interest is agreed 
to be paid by the debtor, and in that sense it is charged by the creditor to the 
debtor. Section 29, which authorises the Court to re-open transactions, gives 
the power to the Court under sub-cl. (c) to reduce the amount charged to the 
debtor in respect of any excessive interest. Here again, the word ‘‘interest’” 
does not bear the meaning for which Mr. Shah contends. Besides, if it is 
permissible to refer to the preamble of the Act, the object of the Act appears 
to have been to make better provision for the regulation and control of trans- 
actions of money-lending in the Province of Bombay. Legislature has clearly 
and unequivocally expressed its disapproval of all money-lending transactions 
in which the creditor charges the debtor interest in excess of the maximum per- 
missible under the Act. In order to regulate such transactions, Legislature not 
only made the agreements in question void, but thought it expedient to provide 
for penalising the making of such agreements. That is why Legislature has 
deliberately used the two words ‘‘charges’”’ or ‘‘receives’’ in s. 25(3). The 
intention of the Legislature obviously was not to confine cases of contravention 
to cases of receipt, but to extend the provisions of sub-s. (3) to all cases where 
the creditor is in a position to enforce the payment of expessive amounteif the 
nfatter had not been governed by the provisions of this Act. In our opinion, 
wiftther charging is at the initial stage of a concluded contract or has taken place 
at a subsequent stage where owing to lapse of time the amounts accrued due are 
debited to the debtor, they are all cases of charging interest to the debtor, and, 
as such, amount to contraventions of s. 25(3). 

We must, thefefore, hold, that the learned Magistrate was in error in aequit- 
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i 
ting the respondent of the offence charged under s. 25 (3) read with s. 34 of the 


Bombay Money-lenders Act. 


ty 


In th® result, the orders of acquittal passed in favour of the r 
be set aside and the respondent must be 
s. 84 in each one of these thirteen cases. 


r 


@ 
pondent must 
convicted under s. 25(3) read ewith 
We think the ends of justice would 


be met if the respondent is ordered to pay Rs..50' as fine in cach of these cases, 
in default he should suffer simple imprisonment for two weeks in,each qase, 


the sentences in default to run, concurrently. 


A fortnight’s time from to-day 


is allowed to the respondent: to pay the fine. : 


# 4 


<, Appeal allowed: Order of acquittal set aside. 





p APPELLATE CIVIL. 


Before Mr. Justice Shah. 


- LAXMINARAYAN NANDKISHORE SHRAVAGI v. KESHARDEV 
BAIJNATH NARSARIA.* 


Bombay Rents, Hotel and Lodging House Rates Contrél Act (Bom. LVII of 1947), Sec. 
12(3)(b)t—Tenant not paying standard rent on date of hearing of suit, filed by land-' 
lord, for ejectment for arrears of rent, in which standard rent in dispute—Tenant| 
going to trial without applying to Court to fix date for payment of standard rent— 
Trial Court passing conditional decree for ejectment if arrears of rent not paid with- 
in specified time—Whether s. 12(8)(b) contemplates passing of such conditional decree 
—Construction—Application to fix date for making payment of standard rent whether 


to be before Court of first instance. 


Section 12(3)(b) of the Bombay Rents, Hotel and Lodging House Rates Control Act, 
1947, contemplates the payment on the first day of the hearing of the suit of the 
standard rent and the permitted increases, or, if the Court so orders, on such future 


* Decided, September 4, 1956. Civil Revision 
Application No. 1630 of 1955, from the deoi- 
sion of M. K. Trilokekar, Assistant Judge, 
Thana, in Appeal No. 37 of 1955, reversin 
the decree passed by G. A. PhadkKar, Civil 
Judge, Junior Division, at Borivli, in Rogular 
Civil Suit No. 529 of 1954. 

+The relevant section runs thus : 

12. No ejectment ordinarily to be made sf 
tenant paya or ts ready and willing to pay 
standard rent and ermitied tncreases.—(1) 
A landlord shall not be entitled to the recovery 
of possession of any premises so long as the 
tenant pays, or is ready and willing to pay, 
the amount of the standard rent and permitted 
increases, if any, and observes and performs 
the other conditions of the tenancy, in so far 
as thoy are consistent with the provisions of 
this Aot. 

(2) No suit for recovery of possession shall 
be instituted by a landlord against a tenant 
on the ground of non-payment of the standard 
rent or permitted increases due, until the 
expiration of one month next after notice in 
writing gf tho demand of the standard rent or 
permitted increases has béen served upon the 
tenant in the manner provided in section 106 
of the Transfer of Property Act, 1882. 

(3) (a) Where the rent is payable by the 
month and there is no dispute regarding the 
amount of standard rent or permitted increases, 
if such rent or increases are in arrears,for a 
period of six months or more and the tenant 


Ls R66. 


neglects to make payment thereof until the 
expiration of the period of one month after 
notice referred to in rub-section (2), the Court 
May pass a decree for eviction in any tuch 
suit for recovery of posresrion. 

(b) In any other care, no decree for evic- 
tion shall be passed in any such suit if, on the 
first day of hearing of the suit or on or before 
such other date as the Court may fix, the tenant 
pays or tenders in Court the standard rent 
and permitted increases then duo and there- 
after continues to pay or tender in Court 
ae. such rent and permitted increases 
till the suit is finally decided and also pays 
costs of the suit as directed by the Court. 

(4) Pending the disposal of any such 
suit, the Court may out of any amount paid 
or tendered by the tenant pay to the land- 
lord such amount towards payment of rent 
or permitted increases due to him as the 
Court thinks fit. 

Explanation.—iIn any case where there is 
a dispute as to the amount of standard rent 
or permitted increases recoverable under this 
Act the tenant shall be deemed to be ready 
and Liber p pay such amount if, before thg 
opiy of period of one month after naice 
referred to in sub-section (2), ho makes &n 
application to the Court under sub-section 
(3) of section 11 and thereafter pays or tenders 
the amount of rent or permitted increases 
specified in the order made by the Court. 
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date as may be fred by the Court. If on the date fixed for the first hearing the 
tenant does not pay the standard rent and the permitted increases, he must apply to 
the Court to fix a date for making the payment. If he makes payment of thé amount 
as ordered By the Court together with the costs of the suit and continues to pay or 
tender in Court regularly the standard rent and the permitted increases, a presump- 
tion will arise in his favour that he is ready and willing to pay the standard rent and 
e Pe permitted increases. If, however, the tenant does not pay the standard’ rent 
“and the permitted increases on the date of the first hearing of the suit, and goes to 
trial without making an application asking the Court to fix a date for payment of 
the standard rent and the permitted increases and does not continue to pay during 
rE eo of the suit the standard rent, he cannot claim the benefit of,s. 12(3)(b) = 
e 
The application to the Court to fix a date for making payment of the standard rent 
and the permitted increases must be made before the Court of first instance and can- 
not be reserved to be made for the first time in an appeal Court. . 
Dayaram Kashiram v. Bansilal referred to. | e 


One Keshardev (plaintif) who owned a building at Malad i in Thana diştrict, 
on April 19, 1954, gave a notice to his tenant Laxminarayan (defendant) termi- 
nating his tenancy and calling upon him to give vacant possession of the room 
occupied by him in the building by the end of May 31, 1954, as inter alia he 
had failed to pay arrears of rent from February 1954. The plaintiff filed the 
present suit against the defendant on July 2, 1954, for possession, arrears of 
rent and mesne profits. The trial Judge passed a decree to the following 
effect on October 30, 1954 :— 


“Defendant do deliver possession of the suit premises to the plaintiff on or before 
December 31, 1954. He do pay plaintiff Rs. 89-8-0 on account of arrears of rent and 
notice charges. He do pay plaintiff the costs of the suit. The future mesne profits from 
the date of the suit will be determined at the rate of Rs. 18 per month for the premises 
and Rs. 2 per month for electricity by an application under O. XX, rule 12(1)(c) of the 
Code. Both the parties are granted leave to move the Court by a separate application 
under section 11(2) of the Act for fixation of permitted imcreases. If the defendant 


were to deposit in Court on or before December 31, 1954, the decretal dues together with 
the further rent and electricity charges at the rate stated above due from him till the 


end of December 1954 the decree for possession shall not be executed.” 

The defendant paid the amount in full into Court on December 28 and 30, 
1954. The plaintiff appealed contending that the trial Court was wrong in 
passing a decree for possession conditionally. The Assistant Judge allowed 
the appeal and observed, in his judgment, as follows :— 

“Now, in this case the arrears of rent were not paid on the first date of he 
The lower Court did not fix any date for payment of such arrears of rent. The ea 
‘or on or before such other date as the Court may fix’ clearly indicate that the Legis- 
lature indicated the first date of hearing as the one in answer to the summons and if 
the tenant is not in a position to pay on the first date of hearing he must pay on such 
other date as the Court may fix, ie. on the adjourned date of hearing if the Court per- 
mits him to do so as long as the suit is pending. Therefore, this sub-cl. (b) of sub- 
s. (3) of s. 12 of the Rent Act does not empower the Court to pass a conditional decree 
calling upon the defendant to hand over possession by a particular date and laying down 
the condition that if by that date all the arrears are paid then the decree for possession 
shall not be executed. Especially when we are dealing with the rights of the landlord 
and the tenant under a statute, the provisions of that statute must be strictly construed. 
Section 12 has given ample facilities to the tenant to show his bona fides by paying all 
the arrears of rent either at the first date of hearing or on the sybsequent date, if allow- 
ed py the Court, and if the tenant does not pay the arrears of rent till the decree is 
pafsed, then he is not entitled to get any relief at the hands of the Court established under 
the Bombay Rent Act. This is so because the very object of the Act will be frustrated 
if the Courts in contravention of the statutory provisions pass discretionary orders, when 


1 (1952)¥55 Bom. L. R. 30. 
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no such Wiscretion is given to them. Therefore, in my view, it wag not competent for the 

lower Court to pass such a conditional decree for possession. The only order that could 

be passegl was to pass an unconditional decree for possession.” 
The defendant applied in revision to the High Court. 
The application was heard. — 


K. G. Rao, for the applicant. - . xs 
D. V. Patel, for the opponent. 


SHAH J. The respondent is the owner of a building known as ‘‘Keshar Bag’’, 
Quarry Road, Malad, District Thana. The petitioner is a tenant of room No. 3 
if that building. The contractual rent of the premises occupied by the peti- 
tioner was Rs. 30 per month. It was agreed between the petitioner and the 
respondent that the petitioner was to pay Rs. 2 per month in addition to rent 
as electricity charges. In May 1951 the respondent filed a suit for recovery 
of rent due by the petitioner. The petitioner then applied for fixation of stan- 
dard rent and ultimately the standard rent was fixed by the Court at Rs. 18 
per month. The suit for arrears of rent was compromised on July 21, 1951, 
and the petitioner agreed to take a separate sub-meter for the electrical energy 
supplied to the premises in his occupation. It was provided in the compromise 
decree that the petitioner was to pay Rs. 10 pew month as electricity charges 
till a sub-meter was taken by him. The petitioner was in default of payment of 
rent from February 1954 and on July 2, 1954, after serving the requisite notice 
the respondent filed Suit No. 529 of 1954 in the Court of the Civil Judge, Junior 
Division, Borivli, against the petitioner for a decree for Rs. 144-9-0 being the 
amount of arrears of rent and electricity charges and damages for wrongful con- 
version of electricity and notice charges, and also for a decree in ejectment. The 
guit was resisted by the petitioner. He contended that the standard rent was 
Rs. 18 per month and that he was willing to pay rent at the rate of Rs. 18 per 
month and he was also willing to pay Rs. 2 per month as electricity charges, but 
as the respondent refused to accept the same the respondent had no cause of action. 
The learned trial Judge held that the standard rent of the premises was Rs. 18 
per month and the petitioner was liable to pay Rs. 2 per month as electricity 
charges and on that footing before the date of the suit the petitioner was liable 
to pay: Rs. 90 as rent and electricity charges. The learned trial Judge nega- 
tived the contention raised by the respondent that the petitioner’s presence 
constituted a nuisance to his neighbours. As the petitioner had not deposited 
the amount in Court under s. 12(3)(6) of the Bombay Rents, Hotel and Lodg- 
ing House Rates Control Act, the learned Judge granted to the petitioner two 
months to vacate the premises in his occupation and passed a conditional decree 
for possession which was not to be executed if the arrears of rent and costs of 
the suit were deposited in Court before the expiry of two months. 

Against the decree passed by the trial Judge an appeal was preferred by 
the respondent to the District Court at Thana. In appeal the learned Assis- 
tant Judge held that the trial Court was in error in passing a conditional decree 
for possession in favour of the respondent. He held that the petitioner having 
failed to pay the standard rent due and the permitted increases at the hearing 
of the suit, the petitioner was not entitled to claim relief against an order 
in ejectment. The learned appellate Judge on that view reversed the decree 
of the trial Court and passed a decree for possession in favour of the respon- 
dent. Against that decree this revision application has been filed. 

Now s. 12 (1) of Bombay Act LVII of 1947 provides, in so far as that sub= - 
section 1s material, that ° 

“A landlord shall not be entitled to the recovery of possession of any premises so 
long as the tenant pays, or is ready and willing to pay, the amount of the standard rent 
and permitted increases, if any, and observes and performs the other conditions of the 
tenancy...”, ° . 

e ' ° 
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Sub-section (2) requjres that a suit for possession shall not be imstituted by 
a landlord against a tenant 


. “on the groupd of non-payment of the standard rent or permitted increases due, until 
the expirgtion of one month next after notice in writing of the demand of the standard 
“rent or permitted increases has been served upon the tenant...”. 


Qub-section (3), which was added by Bombay Act LXI of 1953 and which 
cawe into dperation from April 1, 1954, provides by cl. (a) that: 

“Where the rent is payable by the month-and there is no dispute regarding the 
amount of standard rent or pefmitted increases, if such rent or increases are in arrears 
for a period of six months or more and the tenant neglects to make payment thereof 


until the expiration of the period of one month after notice...the Court may pass e 
decree for eviction...”. 


Clause (b) of sub-s. (3) provides that in any other case. 


“if, on the first day of hearing of the suit or on or before such other date as the 
Court may fix, the tenant pays or tenders in Court the standard rent and permitted in- 
creases then due and thereafter continues to pay or tender in Court regularly such rent 
and permitted increases till the suit is finally decided and also pays costs of the shit as 
directed by the Court”, the Court shall not pass a decree for eviction. 


There is an explanation to that section which provides that if there is a dispute 
between the landlord and terant about the standard rent and the permitted 
increases, the tenant shall be deemed to be ready and willing to pay the amount 
if, before the expiry of the period of one month after the notice referred to 
in sub-s. (2), he makes an application to the Court under sub-s. (3) of s. 11 and 
thereafter pays or tenders the amount of rent or permitted increases specified in 
the order made by the Court. It is clear from the scheme of s. 12 that the 
Legislature has conferred during the currency of the Act upon all tenants in 
possession of premises to which the provisions of the Act apply a right to 
remain in possession so long as they pay rent. If they are ready and willing 
to pay the standard rent and the permitted increases and observe and perform 
the other conditions of the tenancy, they are not liable, except on proof of 
circumstances set out in s. 13, to be evicted. Even if the tenant has not paid 
the standard rent and the permitted increases, the Legislature has provided 
for a locus poenttentiae by prescribing that notice of one month’s duration 
shall be given before the institution of the suit for -possession and it is only 
after the expiry of one month that a suit may lie for possession. If there is 
a dispute as to the standard rent or permitted increases payable by the tenant, 
it is open to the tenant to make an application for fixation of standard rent, 
and the pendency of an application for fixation of standard rent and the pay- 
ment or tender of the amount of standard rent or permitted increases specified 
in the order of the Court passed in that behalf is presumptive evidence of the 
tenant’s readiness and willingness to pay the rent. Even if there is no dispute 
as to the standard rent or permitted increases, mere default in payment of 
vent for a period less than six months will not authorize the Court to pass a 
decree in ejectment on the view that the tenant is not ready and willing to 
pay the rent. Again the tenant is by law entitled to pay the standard rent 
and the permitted increases at the date of the hearing of the suit or on such 
other date as the Court may fix, and if he pays that amount, he will not be 
deemed to be in default. 


In this case, the rent due was not paid on the first dav of hearing of 
the suit by the tenant. The tenant did not make an application to the Court 
to fix time for payment of the standard rent and the permitted increafes and 
igewent to trial without making any payment and the learned trial Judge 
declared that the petitioner was liable to pay Rs. 89-8-0 and passed a conditional 
decree directing him to pay the amount within two months and in default of 
payment of that amount the decree in ejectment was made executable. Mr. 
Rao, who appears on behalf of the petitioner, contends that this was a proper 
decree*and that in any event the learned trial Judge was entitled to fix the date 
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for payment of the standard rent and the permitted increases, and he having 
fixed the date for payment at the time when he passed the decree and tħe pay- 
ment Raving been made in accordance therewith, it must be held that the 
petitioner was ready and willing to pay the standard rent and the ‘perthitted 
imereases, and under s. 12(1) the Court was not competent to pass a decree in 
ejectment. In my view, the contention raised by Mr. Rao cannot be sustaingd. 
What el. (b) of sub-s. (3) of s. 12 contemplates is the payment on the first dey of 
the hearing of the suit of the standard rent and the permitted increases, or, if the 
Court so orders, on such future date as may be fixed by the Court. If on the date 
fixed for the first hearing the‘ tenant does not pay the standard rent and the per- 
mitted increases, he must apply to the Court to fix a date for making the pay- 
‘nent. If he makes payment of the amount as ordered by the Court together with 
the costs of the suit and continues to pay or tender in Court regularly the 
standard rent and the permitted increases, a presumption will arise 
that he is ready and willing to pay the standard rent and the permitted 
increases.e If, hgwever, the tenant does not pay the standard rent and the 
permitted increases on the date of the first hearing of the suit, and goes to 
triaf without making an application asking the Court to fix a date for pay- 
ment of the standard rent and the permitted increases and does not continue 
to pay during the pendency of the suit the standard rent, he cannot claim 
the benefit of sub-s. (3)(b) of s. 12. In my view, the learned appellate Judge 
was right in holding that s. 12(3)(b) does not contemplute the passing of a 
conditional decree. 

Mr. Rao contended that in any event the amount of rent due by the 
petitioner having been paid under the decree of the trial Court, the appellate 
Court was incompetent to reverse the decree passed by the trial Court because 
the expression ‘‘the date of hearing of the suit’’ must include the date of the 
hearing of the appeal as well, and in support of that contention reliance was 
placed upon a judgment of this Court: Dayaram Kashiram v. Bansilal. But 
that decision proceeded upon the interpretation of sub-s. (3) of s. 12 as it stood 
before it was amended by Act LXI of 1953. Sub-section (3) before its amend- 
ment provided that 

“no decree for eviction shall be passed in any such suit if, at the hearing of the suit, 
the tenant pays or tenders in Court the standard rent or permitted increases then due 
together with the costs of the suit”, 


and it was held by the Court that the payment or tender may be 
even at the hearing of the appeal because the expression ‘suit’ includes an 
appeal. The Legislature has, however, substantially altered sub-s. (3) by Act 
LXI of 1953. Whereas under the sub-s. (3) before it was amended it was open to 
the tenant to pay the amount of rent due by him even in the Court of appeal 
and claim relief on the plea that he has shown his readiness and willingness 
to pay the rent, the Legislature has now provided that before the date of 
the hearing of the suit the rent must be paid or the tenant must obtain an 
order from the Court fixing the date for payment of the standard rent and 
the permitted increases and he must continue to pay the rent so ordered till 
disposal of the suit. That, in my judgment, indicates that the application 
has to be made before the Court of first instance and cannot be reserved to 
be made for the first time in the Court of appeal. In my view, the learned 
appellate Judge was right in passing the order that he has passed. 

Rule is discharged with costs. The petitioner applies for time to vacate and 
_deliveg possession. Mr. Rao on behalf of the petitioner says that the petitioner 
will deposit within afweek from this date the arrears of rent and costs of this 
revision application. If the amount of rent in arrear and costs of this revf¥on 
application are deposited in the trial Court within one week from this date, the 
decree for possession not to be executed for two months on the petitioner 
undertaking to vacate and deliver possession at the expiry of two months from 
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this date. Mr. Rao says that the petitioner is present before the Court and 
gives en undertaking to vacate and deliver possession on the expiry of two 
, months from this date after paying the amount due by him till the Sate on 
which he vacates the premises, 


Rule discharged. 


CRIMINAL APPELLATE. E 


Before Mr. Justice Chainani and Mr. Justice Shah. 


STATE OF BOMBAY v. GOURI KRISHNA BHANDARI” 


Bombay Prevention of Gambling Act (Bom. IV of 1887), Secs. 6, 71--Whtther exclusion 
from warrant of one or more powers conferrable under s. 6 makes warrant defective 
—Obligation cast by warrant issued under s. 6 upon officer to produce seized articles 
before Magistrate whether vitiates warrant—Whether failure to use prescribed form 
of warrant vitiates warrant although powers conferred under it in substance con- 
ferrable under s. 6. z 


Section 6 of the Bombay Prevention of Gambling Act, 1887, does not make it obli- 
gatory upon: the Magistrate to confer all the powers under cls. (a) to (d) upon the 
officer to whom a special warrant is issued. If for some reason the Magistrate does 
not think it necessary to confer all the powers upon the officer to whom a warrant 
is issued, but in substance authorises that officer to enter a house suspected to be 
a common gaming house and to search the house, the presumption under s. 7 of the 
Act must arise. The exclusion of one or more of the powers granted under the war- 
rant from the powers conferrable under s. 6 will not, therefore, make the warrant 
defective. a 

Emperor v. Fernad’ and Emperor v. Pokka Kuslappa,* referred to. l 

The fact that an obligation is cast by a warrant for seafch under s. 6 of the Bombay 
Prevention of Gambling Act, 1887, upon the officer in whose favour the warrant is 
issued, to produce the articles seized before the Magistrate who issued the warrant, 
does not vitiate the warrant so as to disable the prosecution from availing itself of 
the presumption arising under s. 7 of the Act. 

If the powers conferred under a warrant are in substance powers conferrable under 
s. 6 of the Bombay Prevention of Gambling Act, 1887, the fact that the warrant is 
not in the form prescribed does not invalidate the warrant or affect the regulating of 
the raid effected in pursuance thereof. 


The facts appear in the judgment. 


Y. V. Chandrachud, Assistant Government Pleader, for the appellant. 
k. A. Jahagirdar (appointed), for accused Nos. 3,4,6,10 and 11. 
G. N. Vaidya, for accused Nos. 1,2,5,7,8,9,12° and 13. 


SHAH J. This is an appeal against an order of acquittal passed by the Judi- 
cial Magistrate, First Class, Karwar, in Criminal Case No. 982 of 1955. Thir- 
teen persons were tried by the learned Magistrate for offences under ss. 4 and 
Ə of the Bombay Prevention of Gambling Act, 1887. The case for th pro- 
secution was as follows: Sub-Inspector R. N. Desai of Ankola police station, 

“ having received information that a house in the village of Avarsa belonging to 
accused No. 1 Gouri kom Krishna Bhandari was being used as a common 


*Decided, September 10, 1956. Criminal Case No. 982 of 1955. 
Appeal No. 663 of 1956, from the orders of 1 (1907) 9 Bom. L. R. 695. 
. soquittal passed by P.A. Apte, Judioial 2 (1946) 49 Bom L. R. 150. 
Magistrate, First Glass, Karwar, in Criminal e 
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gaming house, applied on August 23, 1955, to the Sub-Divisional Magistrate, 
Karwar Division, for a warrant under s. 6 of the Bombay Prevention 6f Gamb- 
ling Aet. The Sub-Divisional Magistrate issued a warrant on August 25, 1955, 
authorising Sub-Inspector Desai to enter House No. 548, Block No. 8, 107 of 
Avarsa village by night or by day with such assistance as may be required, anc? 
to use, if necessary, reasonable force for that purpose, and to search every part 
of the house and to seize and take possession of any property and also o 
instruments and materials which he—Desai—may reasonably believe to be kept 
for the purpose of gambling ‘‘and forthwith to bying before this Court such 
of the said things as may be taken possession of returning this warrant”’, with 
an endorsement certifying what has been done thereunder ‘immediately upon 
Mts execution.” Armed with this warrant Sub-Inspector Desai went to Avarsa 
on August 26, 1955, with a police party. He called the Panchas. The police 
party then surrounded the house. Sub-Inspector Desai and two Panchas went 
towards the western side of the house and saw 12 or 13 persons sitting on the 
verandah eof the, house and they also saw some persons throwing coins on 
the floor and heard them uttering ‘‘Andar’’ and ‘‘Bahar’’. Sub-Inspector 
Desai signalled the police party to raid the house. When entering the house, 
he found that some persons were trying to run away, Two of those persons 
were arrested; they were accused Nos. 6 and 11. Two other persons accused. 
Nos. 9 and.10-—who had gone into the house wege also arrested. Accused Nos. 
1, 2, 3, 4, 5, T and 8, who were on the verandah, were also arrested. On the 
floor of the verandah were lying two packs of playing cards and Re. 23-8-0 
in coins. The playing cards and money found on the scene were attached 
under a panchanama. Two more persons were arrested from the village on 
August 27, 1955. They were accused Nos. 12 and 13. A complaint was lodged 
against the persons arrested for offences under the Bombay Prevention of 
Gambling Act, 1887. It was alleged that accused No. 1 was the owner of the 
house which was raided and that she allowed her house to be used as a common 
caming house for pecuniary consideration and the other accused were present 
in the house for the purpose of gaming. 


At the trial, the prosecution examined R. N. Desai—Sub-Inspector in charge 
of the raid, Narayan Govind—Police Patil of the village Avarsa, Beeranna 
Hannappa Naik—a Panch, and D. K. Potdar, the Sub-Divisional Magistrate 
who issued the search warrant, besides certain other witnesses. In the view 
of the learned trial Magistrate, the warrant issued by the Sub-Divisional 
Magistrate Mr. Potdar was a defective warrant and the State was not entitled 
to rely upon the presumption arising out of the finding of instruments of 
gaming in the house raided. He held that there was no evidence led by the 
prosecution to establish that any particular accused ‘‘offered stakes’’ on the 
game of “Andar Bahar” and that there was no independent and reliable evi- 
dence to show that the house of accused No. 1 was used as a common gaming 
house. In the view of the learned Magistrate, the mere finding of playing 
cards or coins lying on the floor or even of monies on the persons of the accused 
did not necessarily lead to the inference that the accused or any of them were 
gambling in a common gaming house. The learned Magistrate on that view of 
the evidence ordered that all the 13 accused be acquitted and discharged. 
Against the order of acquittal this appeal has been filed by the State of Bombay. 

When any instrument of gaming is seized in any house, room or place 
which gis entered under s. 6 or about the person of any one found therein, 
the Court may under’ s. 7 raise a presumption that the house, room or plage 
is used as a common gaming house and the persons found therein were preSent 


for the purpose of gaming, although no gaming was actually seen by the police 


officer or by any person acting under his authority. Section 6 of the Act. 
enables a police officer outside the area of Greater Bombay specially authorized 
in thgt behalf by a warrant issued by a District Magistrate or a Sub-Diyision¢ ; 
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nape or a Taluka Magistrate specially empowered by the State Govern- 
ment, e 
: “(a) to enter, with the assistance of such persons as may be found necestary, by 
nighteor by day, and by force, if necessary, any house, room or place which he has 
‘reason to suspect is used as a common gaming-house, 

(b) to search all parts of the house, room or place which he shall have so entered, 
When, he have reason to suspect that any instruments of gaming are concealed 
therein, and also the persons whom he shall find therein whether such persons are then 
actually gaming or not, A 

(c) to take into custody and bring before a Magistrate all such persons, 

(d) to seize all things which are reasonably suspected to have been used or in- 
tended to be used for the purpose of gaming, and which are found therein:” i 

By exh. 19A Sub-Inspector Desai had applied to the Sub-Divisional Magis- 
trate for the issue of a warrant requesting that all the powers under cls. (a) to 
(d) of s. 6 of the Bombay Prevention of Gambling Act be conferred upon him, 
But the Sub-Divisional Magistrate ordered that a warrant be isgued granting 
powers under cls. (a), (b) and (d) only. Sub-Inspector Desai, however, arrest- 
ed all the persons found in the house of accused No. 1 and thereafter reléased 
them on bail. The learned trial Magistrate assumed that because the power 
to arrest was not conferred upon Sub-Inspector Desai, the presumption under 
s. 7. of the Act from the finding of instruments of gaming could not arise. 
In our view, the learned trial Magistrate was in error in making that assump- 
tion. Section 6 authorizes a Magistrate competent in that behalf to issue a 
warrant conferring powers under cls. (a) to (d) upon a police-officer. 
The section, however, does not make it obligatory upon the Magistrate to confer 
all the powers under cls. (a) to (d) upon the officer to whom a special warrant 
is issued. If for some reason the Magistrate does not think it necessary to 
confer all the powers upon the officer to whom a warrant is issued, but in 
substance authorizes that officer to enter a house suspected to be a common 
gaming house and to search the house, the presumption under s. 7, in our judg- 
ment, must arise. We are unable to hold that the exclusion of one or more 
of the powers granted under the warrant from the powers conferrable under 
s. 6 makes the warrant defective. i 

In support of his view that the warrant was defective, the learned Magistrate 
relied upon two decisions of this Court: Emperor v. Kaitan Fernad! and 
Emperor v. Pokka Kuslappa.? In our view, these cases do not support the 
view propounded by him. In Kattan Fernad’s case no warrant for raiding a 
house suspected to be a common gaming house was obtained by the police officer, 
but the District Magistrate, who was authorized under the Act to issue a war- 
rant, was presented at the raid. At the raid instruments of gaming were 
found in the house of the accused, but the prosecution did not examine at the 
trial the District Magistrate under whose direction the raid was carried out. 

\ This Court held that a presumption under s. 7 of the Act arises only where 
“there has been a search under s. 6 of the Act, and there being no evidence to 
Now that there had been a search under s. 6, the presumption under s. 7 could 

tf be availed of by the prosecution. In that case the District Magistrate was 

, examined before the trial Court, and there was no warrant issued by the 

trict Magistrate on a report made by a police officer. Evidently a warrant 
' be issued on a complaint made before the Magistrate on oath and after 
ing such enquiry as the Magistrate thinks necessary and after satisfying 
elf that there are good grounds to suspect that the house, room or place is 
| as a common gaming house (See proviso to s. 6). In Kattan Fernad’s 

e = \ there being no warrant and there being no evideifce that the raid was 
e° led in pursuance of authority given by a Magistrate under s. 6 of the Act, 
ourt held that the presumption under s. 7 did not arise. It is difficult 

reciate how that case can have any application to the facts of the present 


P07) 9 Bont. L. R. 695. 2 (1946) 49 Bom. L. R. 150. : 
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In Pokka Kuslappa’s case the warrant issued was headed a ‘‘warrant under 
section 96 of the Criminal Procedure Code’’, and there was no evidence to 


show tgat the warrant was one under s. 6 of the Bombay Prevention of Gamb- | 


ling Act. On those facts this Court held that ° o 
“ ..as neither the statement of the Police-officer nor the form and contents of the 
warrant showed that the warrant was issued under s. 6 of the Act, presumption under 


s. 7 did not arise, and that in absence of any direct evidence the convictiens could, rfot 
be supported ”. 


In the present case, the warrant purports to be qne issued under s. 6 of the 
Act. That is expressly so stated in the title of the warrant. The warrant 
confers three out of the four categories of powers which may be conferred upon 
ùn officer who may be specially authorised under the Bombay Prevention of 
Gambling Act. The evidence of Sub-Inspector Desai and the report made by 
him abundantly show that the warrant, which was prayed for and ordered, 
was a warranteunder s. 6 of the Bombay Prevention of Gambling Act, and even 
the Sub-Iivigional Magistrate who granted the warrant has stated that he ezer- 
cised the powers under the Gambling Act. The lacuna from which the prose- 
eution case in Emperor v. Pokka Kuslappa suffered is not to be found in the 
present case. 

Mr. Jahagirdar, who appears on behalf of some of the accused, contended 
that the warrant was defective inasmuch as ib required Sub-Inspector Desai 
to take possession of instruments and materials which may be believed by the 
Sub-Inspector reasonably to be kept for the purpose of gambling and to pro- 
äuce the same before the Sub-Divisional Magistrate. Mr. Jahagirdar says 
that these powers may be conferred under s. 96 of the Criminal Procedure 
Code and not under s. 6 of the Bombay Prevention of Gambling Act. It is 
true that cl. (d) of s. 6 of the Bombay Prevention of Gambling Act confers 
power upon an officer to seize all things which are reasonably suspected to have 
been used or intended to be used for the purpose of gaming and which are 
found in the house suspected to be a common gaming house, and does not impose 
any obligation upon the officer to produce the things seized before the Magis- 
trate issuing the warrant. But the fact that an obligation is cast by a warrant 
upon the officer to whom the warrant is issued to produce the articles seized 
before the Magistrate who issued the warrant does not, in our judgment, vitiate 
the warrant so as to disable the prosecution from availing itself of the presump- 
tion arising under s. 7 of the Act. 

Mr. Jahagirdar also contended that the Government of Bombay has by noti- 
fication prescribed the form of warrant and the Sub-Divisional Magistrate not 
having utilised the form and having issued a warrant in a form different from 
the form prescribed, the prosecution could not rely upon the presumption under 
s. 7 of the Act. It is true that the printed form prescribed by the State Govern- 
ment has not been utilised in this case. But if the powers conferred under a 
warrant are in substance powers conferrable under that section, the fact that 
the warrant is not in the form prescribed does not, in our judgment, invalidate 
ihe warrant or affect the regularity of the raid. Mr. Jahagirdar invited our 
attention to the observations made by Mr. Justice Lokur in Emperor v. Pokka 
Kuslappa to the following effect (p. 152) : 

“ In fact a warrant for search under s. 6 of the Gambling Act is to be drawn up 
on form No. P.M. 173e (Vide GR.HLD. No. 559/4 dated 4-5-1938). A Magistrale while 
issuing a search warrant should take care to see that a proper form is used, and if he 
has to use any other form, he has to make the necessary corrections so as to comply 
with #he requirements of that section. Section 6 of the Gambling Act must be construed 
strictly, because s. 7 gfves to an arrest and seizure under it an operation different fmesne 
that of the general presumption of innocence in criminal cases”. "a 


We are unable to find anything in these observations which supports the con- 
tention that departure from the form preseribed or failure to use the form pres- 
eribed under the notification referred to, vitiates the warrant. Mr. Justice 
Lokur only pointed out the advisability of using the prescribed form.and did 


a 


e 
1050 i ; THE BOMBAY LAW REPORTER. [Vou. vit. 


not hold that failure, to use the prescribed form will vitiate the warrant or 
affect thé presumption under.s. 7 of the Act. 

, In that view pf the case, we are unable to agree with the learned trial® Magis- 
trate sthat the presumption under s. 7 of the Bombay Prevention of Gambling 
Act did not arise on the facts of the present case. We must, however, point out 
that accused Nos. 12 and 13 were not arrested on the verandah on which accused 
Ndg, el to Je T and 8 were found. There is on the record no clear and reliable 
evidence which justifies this Court in setting aside the order of acquittal of 
accused Nos. 12 and 13. Similarly, it appears that accused Nos. 9 and 10, on 
the prosecution evidence, were not at the place where the instruments of gaming 
were found. They were in the house at the time when the police officer raided 
the house of accused No. 1. So far as accused Nos. 9 and 10 are concerned? 
therefore, the state of the record does not justify this Court in reversing the 
order of acquittal. 

We, therefore, set aside the order of acquittal passed in favour of accused 
Nos. 1 to 8 and 11 and direct that they be tried by the learned trig] Magistrate 
according to law. We confirm the order of acquittal passed in favour of 
accused Nos. 9,10,12 and 18. : 

Order accordingly. 


APPELLATE CIVIL. 


Before Mr. Justice Bavdekar and Mr. Justice Gokhale. 


MACKEY BROTHERS v. JETHANAND JESSUMAL.* 

Civil Procedure Code (Act V of 1908), O. XXXVII, rr. 1, 2—Indian Limitation Act (IX 
of 1908), Secs. 14, 19; art. 64A—Summary suits filed not within time prescribed under 
art. 64A, (1) to recover amount of dishonoured cheque and (2) to recover amount 
of loan—Plaintiffs in suits relying upon ss. 14 and 19 of Limitation Act—Whether plain- 
tiffs entitled to file suits as summary suits—Applicability of ss. 14 and 19 of Limitation 
Act to summary suite. 


The plaintiff is entitled to file a suit under the summary procedure or under the 
ordinary procedure as he deems fit, and if the suit is barred by time as a summary 
suit, the suit can be dismissed as a summary suit giving an option to the plaintiff to 
take it over to the regular side; but the Court cannot refuse to let the suit be filed. 
Whether a suit can be filed as a summary suit depends upon whether the suit falls 
within the description given in O. XXXVII, r. 2, of the Civil Procedure Code, 1908; it 
does not depend upon whether the suit was barred by limitation or not, nor does it 
depend upon whether the suit would be in time if the plaintiff was entitled to deduct 
when computing the period of limitation the time taken by him in prosecuting another 
proceeding under the provisions of s. 14 of the Indian Limitation Act, 1908, or under 
s. 19 of the Act he was entitled to take advantage of an acknowledgment made by 
the defendant in order to save limitation. 

Whether a suit is barred by limitation has got to be considered by the Court itself 
whether it is filed for trial under the summary procedure or the ordimary procedure. 
There is nothing in the character of a summary suit which prevents the application 
of the Indian Limitation Act, 1908, or any particular Article thereunder to a suit 
under the summary procedure. Sections 14 and 19 of the Act are applicable to suits 
which are filed with a view that they should be tried under the summary procedure 
under the provisions of O. XX XVII, rr. 1 and 2, of the Civil Procedure Code, 6908. 


“In Civil Revision Application No. 426 of 1956 the facts were that Messrs. 
Jethanand Jessumal (respondents) filed a summary suit on April 27, 1954, in 
the Bombay City Civil Court, claiming from Messrs. Mackey Brothers (appli- 

*Decided, September 11, 1956. Civil Re- from the orders passed by B.J. roy: 


vision Application No. 425 of 1956 (with Judge, City Civil Court, in suit No. 1621 o 
Civil Revision Appkoation No. 789 of 1956), 1954. i 
e 


e ; e 
1956] MACKEY BROTHERS J, JETHANAND JESSUMAL (A.C.J.) ẹ 1651 


cants) “a sum of Rs. 4,400 on commission agency account between April 21, 
1950 and September 20, 1950. The respondents alleged that the accounts were 
settled—n September 1950 when a sum of Rs. 23,000 was found due and payable 
and the applicants gave five post dated cheques for an aggregate amont of 
Rs. 23,000. Four of these cheques for Rs. 18,000 were cashed but the fifth 
cheque for Rs. 5,000 dated December 3, 1950 was dishonoured. Against this 
amount of Rs. 5,000 the respondents gave credit for Rs. 1,535-10%. for seme 
transactions between them and the applicants and claimed a sum of Rs. 
3,464-5-3 and interest amounting to Rs. 935-10-9,6in all Rs. 4,400. In order 
to save the bar of limitation, the respondents relied upon a petition filed 
by them against the applicants on December 2, 1953, under s. 10 of the 
Displaced Persons (Debts Adjustment) Act, 1951, which was dismissed on 
April 27, 1954. Summons for judgment were taken out by the respondents 
against the applicants and the applicants contended inter alia that the suit 
could not be filed as a summary suit as the cause of action had arisen more 
than three years before the filing of the suit. The trial Judge passed the fol- 
lowing order :— 

“On defendants’ depositing Rs. 2,500 in 4 weeks leave to defend and if deposit made 
suit transferred to the list of Long Causes and Written Statement to be filed in 4 weeks 
from deposit. Usual order for discovery and inspection”. 

The applicants applied in revision to the High Court for setting aside the 
order passed by the trial Judge. | 

In Civil Revision Application No. 789 of 1956 one Jawaharlal (applicant) 
was the holder of certain policies of life insurance on his own life taken out 
with the New India Assurance Co. Ltd. (respondents). In February 1952 the 
applicant obtained a loan from the respondents on the security of his policies. 
In January 1955 on the applicant wanting to surrender his policies, the respon- 
dents sent discharge vouchers to the applicant for the full surrender value 
of the policies and on January 18, 1955, they sent a cheque for Rs. 7,796-14-0 
being the full surrender value of the policies. The respondents on November 
16, 1955, filed a summary suit against the applicant in the City Civil Court 
claiming a sum of Rs, 4,379-11-9, alleging that through mistake they did not 
deduct from the surrender value of the policies the amount of the loan with 
interest due thereon as they were entitled to do under the terms of the loan 
bond. The respondents stated that the limitation period for filing the suit had 
not expired in view of the applicant’s letters of acknowledgment dated Febru- 
ary 24, 1958, January 13, 1955, and July 21, 1955, which from time to time 
extended that period. The trial Judge made the following order :— 

“On the defendant depositing in Court Rs. 2,200 within four weeks from today, leave 
to defend granted. In that event suit to be transferred to the list of long causes. Writ- 
ten statement within 4 weeks after the deposit is made”. 

The applicant applied in revision to the High Court. This application was 
heard with Civil Revision Application No. 425 of 1956. 


C. R. A. No. 425 of 1956. 
Keshavdas Dalpatra, for the applicants. 
G. K. Srichand, for the respondents. 

C. R. A. No. 789 of 1956. 


Mangalmal Bhojraj, for the applicant. 
K. D. Mehta, instructed by Payne & Co., for the respondents. 
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BAVDEKAR J. Thege two applications for revision arise from two summary = 


suits and may be conveniently disposed of by one judgment as a certain cem- 

mon question of law is involved. The first suit is a suit upon a dishonoured 

cheque and the plaintiff sued to recover from the defendant the amount of 

the cheque after giving credit to him of an amount which the plaintiff said 

was due to him upon certain independent transactions. The defendant ap- 

plied for leave to defend and the defences taken by him, whiqh it is necessary 
A a Biag 
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to state for the purpose of the present application, are that the present suit 

could ndt be filed as a summary suit because the plaintiff’s suit was not filed 
e Within the perjod of three years provided for filing such suits under at. 64A 

of the Intlian Limitation Act. The plaintiff wished to rely upon the provisions 

‘of ss. 19 and 14 of the Limitation Act in order to gave limitation. He said 

that he had been prosecuting an application against the defendant under the 
Displaced, Persons (Debts Adjustment) Act, 1951, and the period during which 
he was prosecuting that application should be deducted in computing the 
period of limitation for filing the present suit. He also relied upon an ac- 
knowledgment by the defendant upon which he wished to rely in order to 
save limitation. The defendant said that the suit in which plaintiff claimed 
that the period taken by the plaintiff in prosecuting the proceedings under 
the Displaced Persons (Debts Adjustment) Act, 1951, in another Court should 
be deducted would not be a summary suit, The defendant also said that a 
suit which was filed more than three years prescribed for it tnder art. 644 
of the Limitation Act was also not a suit which could be filed as @ summary 
suit. The defendant contended besides that in this case the plaintiff wished 
to give the defendant a set off in regard to certain transactions which he 
claimed were independent transactions. But according to the defendant these 
transactions were not independent transactions. There was only one set of 
transactions between the plaimtiff and the defendant and the defendant had 
given the plaintiff five cheques on account. The defendant stopped payment 
of the last cheque because accounts were never made and the defendant found 
that if the account were made the money would be due from the plaintiff to the 
defendant. 


The other suit was a suit by the plaintiffs upor a loan, but in the plaint 
the plaintiffs stated that they had by mistake failed to deduct the amount of 
the loan from the surrender values of certain policies which they had made 
over to the defendant. Here again the plaintiffs wanted to rely upon the 
provisions of s. 19 of the Limitation Act in order to save limitation, and the 
defendant took up the same contention as the defendant in the other suit, 
namely, that a suit in which the plaintiffs wished to rely upon the provisions 
of s. 19 of the Limitation Act in order to save limitation would not be a suit 
which could be filed as a summary suit. The defendant also contended that 
in this case according to the plaint itself the plaintiffs had failed to deduct 
the amount of the loan from the surrender values of certain policies which 
had been made over by the plaintiffs to the defendant, and such a suit makine 
such a claim again was not a suit which could be filed under the summary pro- 
cedure, 

In both the cases the defendants have been allowed conditional leave to 
defend and they have now come in revision saying that unconditional leave 
ought to have been given and the suits should have been transferred to the re- 
rular side. 

Now, it has got to be remembered that in the first instance whether the 
suits were barred by time or not under the provisions of art. 64A of the Indiar 
Limitation Act the filmg of the suit could not be prevented. The plaintiff 
is entitled to file even a time-barred suit. If a suit is barred by limitation, 
an order can be made under s. 3 of the Limitation Act dismissing the suit as 
barred by time. It is not correct therefore to contend, as the defendants have 
contended, that because in this case the suit was barred by time, if the plain- 
tiffs could not take advantage of the provisions of ss. 14 and 19 of the Limita- 

~an Act the suit could not be filed as a summary suit at all. The plaintiff is 
enfftled to file a suit under the summary procedure or under the ordinary 
procedure as he deemed fit, and if the suit is barred by time as a summary 
suit, as of course it could well be, the suit could be dismissed as a summarr 
suit giving an option to the plaintiff to take it over to the regular side; but 
the Court could not refuse to let the suit be filed. The reason ig that whether 
a suit under the summary procedure lies or not depends upon whethes the 


1956.] ° MACKEY BROTHERS Y. JETHANAND JESSUMAL (a.0.3.)—Bavdekar J. 1058 
@ 


° 
suit faħs within the purview of the provisions of 0. XXXVII, r.2, of the Civil 
Procedure Code, as they are after the amendment of these rules by ttis Court 
under he powers given to it under s. 122 of the Code. Now, it ig not contended 
before us that the suits are not of the type which can be filed as aesummary ` 
suit. One suit is a suit for the amount due upon a dishonoured cheque. The 
other suit is a suit upon a loan. It is common ground that if the suits had 
been in time irrespective of the provisions of ss. 14 and 19 of the sudan Limifa- 
tion Act they could be filed as summary suits. Now, assuming for tHe purpose 
of argument that the plaintiff was not entitled to take advantage of the pro- 
visions of either s. 14 or s. 19 of the Indian Limitation Act, the suits do not 
cease to be suits within the description given in O. XXXVII, r. 2, of the 
Civil Procedure Code. The plaintiff was entitled, therefore, to file the suits as 
summary suits. If the Court came to the conclusion that the suits were barred 
by limitation as summary suits, it would pass the usual order. I presume 
that the ordtr would be that the plaintiff would be given a choice. The guit 
would be, dismissed unless the plaintiff was willing that the suit would be 
taken over by him to the ordinary side. It may be that the proper order 
waseto transfer it to the ordinary side. But the proper order would be made 
and the suit could not be thrown out altogether, the Court saying that it 
refused to entertain the suit as a summary suit’ 


The next contention is that the plaintiffs wished to take advantage of the 
provisions of s. 14 or s. 19 or both of the Indian Limitation Act in order to 
save limitation and that suits in which the plaintiff so wished to take advantage 
of the provisions of one or the other of these two sections could not be filed as 
summary suits. But here again whether the suits could be filed as summary 
suits depends upon whether the suits fell within the description given in O. 

I, r. 2, of the Civil Procedure Code; it did not depend upon whether 
the suits were barred by limitation or not, nor did it depend upon whether 
the suits would be in time if the plaintiff was entitled to deduct when comput- 
ing the period of limitation the time taken by him in prosecuting another 
proceeding, under the provisions of s. 14 of the Limitation Act, or he was 
entitled to take advantage of an acknowledgment made by the defendant in 
order to save limitation. 

It is said, however, that in any case.the suits appear prima facie to be barred 
by time, and if the suits were prima facie barred by time, then unconditional 
leave to defend the suits ought to have been granted. Now, one can understand 
the contention that if the suit appeared prima facie to be barred by time 
and a summons for judgment is taken out then if the defendant wants to 
come before the Court and point out what should have been apparent to the 
Court, i.e. the suit was barred by time, unconditional leave to defend the 
suits ought to be granted. But it is impossible to maintain in this case that 
the suits in this case were prima facie or otherwise barred by time. They 
may of course later on be found to be barred by time if it is shown after 
the defendants have taken advantage of the leave which has been granted 
that the plaintiff in the first suit is not entitled to deduct any period because 
even though s. 14 of the Limitation Act had application the plaintiff had not 
brought any proceedings the time spent in which he could claim should be 
deducted under the provisions of that section. Similarly the suits may here- 
after be found to be barred by time if the plaintiffs cannot show that they 
got in their favour an acknowledgment which would save limitation. But 
that is not the question here. What we have got to see in finding out whether 
nncorditional leave fo defend the suit should be granted or not is, confining 
ourselves to the present point, whether the suits appear to be barred by time- 
as they are. i.e. whether assuming that the facts which the plaintiffs altege 
in their plaints are true it could be said that the suits are barred by time. 
That obviously cannot be predicated in either of the two cases. 

The first reason which has been given why the two suits are barred by time 
is that art. 64A of the Limitation Act provides a special rule of limitation 


J 
1054 r THE BOMBAY LAW REPORTER. (VoL. LVI. 
g 


+ 
and under g. 20(2) of the Act that period must be given preference ofer the 
period which would otherwise be the period of limitation prescribed for the suit. 
But s. 29 has obviously got no application because art. 64A is not a special law. 

e Article 64A is &n article which so far ag the State of Bombay is concerned re- 
places art. 5 of the Limitation Act. It does provide a new period of limitation, 
namely three years, instead of the period of limitation of one year which 
iseprovided outside the State by art. 5. But the law which go provides it 
was*flot a Xpecia] law. It amended the Act itself and instead of one article it 

„2 e Substituted another article. The Limitation Act has now got to be read in the 
State of Bombay as if there Was no art. 5 in it. Article 64A is to be read instead 
of that article. Now, it may be of course that art. 64A would have to be pre- 
ferred to any other article which would provide a different period of limitation® 
or a different starting point for the suit if art. 64A did not have any application. 
But that would be upon the principle that when in the Limitation Act itself there 
are two articles, one of which is a special one and the other a general one, the 
sult must be governed by the special article. But for art. O44 „thare would 
be some article which would govern the suit of the first plaintif. That would 
be art. 70 or 73, but inasmuch as art. 644 provides a special article for a Suit 
when the plaintiff wishes to file the suit under the summary procedure, that 
article must be given preference. But s. 29(2) of the Limitation Act has 
nothing to do with it. 


It is said however that the object of the Legislature in providing for trial of 
certain suits in a summary way is to have a quick procedure in certain special 
cases and confine the procedure to these eases. But that obviously cannot 
come in the way of ss. 14 and 19 of the Limitation Act applying to suits under 
the summary procedure. Whether a suit is barred by limitation has obviously 
got to be considered by the Court itself whether it is filed for trial under the 
summary procedure or the ordinary procedure. There is nothing in the cha- 
racter of a summary suit which prevents the application of the Limitation Act 
or any particular article thereunder to a suit under the summary procedure. 
Indeed this is conceded, but it is contended that the suit would be barred by 
time under the provisions of art. 64A. What is there therefore in the nature 
of a summary suit which prevents the application of ss. 14 and 19 of the Limi- 
tation Act to it? 


Now, it is quite true that art. 64A provides a special rule of limitation in 
regard to summary suits. That period is three years ‘‘from the date when 
the debt or liquidated demand becomes payable...’? With the other words 
we will not be concerned in the present case. When therefore the Court has 
before it a summary suit, it has got to find out whether the suit is in time filed 
within a period of three years from the date when the debt or liquidated de- 
within three years from the date when the debt or liquidated demand became 
mand became payable. In this case it is conceded that the suit was not filed 
within three years from the date when the debt or liquidated demand became 
payable. But the plaintiff wished to rely upon the provisions of ss. 14 and 
19 of the Limitation Act in order to bring his suit in time. Now, it is obvious 
that whether ss. 14 and 19 apply depends upon the provisions of those sections 
themselves. What s. 14 does is that in computing the period of limitation 
for filing any suit it permits the deduction of certain time. What that time 
is we will not be concerned with in the present case. The dispute centres 
round the word ‘suit’. But it is obvious that a summary suit is a suit just as 
a suit which is to be tried under the ordinary procedure is a suit. There is 
no reason why the suit which is to be tried under the summary procedfra is 
er 2 suit within the meaning of the word ‘suit’ as defined in the Act. So 
far@s the word ‘suit’ is concerned, it is common ground that the word ‘suit’ 

æ is defined in such a manner as not to exclude a summary suit, and indeed we 
would have been surprised if the word ‘suit’ had been defined otherwise. Simi- 
larly when we come to s. 19 of the Limitation Act, that section again would 
have application, where before the expiration of the period prescribed for a 
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suit a? acknowledgment of liability in respect of any property or right has 
been made in writing signed by the party against whom such right or "property 
is claiged or by some person through whom he derives title gr lability. In. 
that case a fresh period of limitation is to be computed from the timeewhen 
the acknowledgment was so signed. Here again the word ‘suit’ must necest 
sarily include a summary suit. 

As a matter of fact if we were to accept the argument which ig advanctd 
on behalf of the defendants in these two suits, it would be difficult to apply 
s. 3 of the Limitation Act and it would not be permissible for a Court to dis- 
miss the suit which appears to be barred by time as a summary suit and call 
upon the plaintiff to take it or order that it should be taken to the ordinary 
side. Now, it is pointed out that in s. 3 of the Limitation Act the words 
which are used are ‘‘every suit’’. But that does not make any difference. A 
summary suit does not come within the word ‘‘every’’. If at all it must 
come under the word ‘suit’. Similarly a summary suit must necessarily come 
under the word ‘suit’ in the sense in which it is used in ss. 14 and 19 of the 
Act. In thaf cafe s. 3 of the Limitation Act makes the dismissal of the suit 
subject to the provisions of ss. 4 to 25 inclusive. There is no substance there- 
fore in the contention that ss. 14 and 19 have no application to suits which 
are filed with a view that they should be tried under the summary procedure 
under the provisions of O. XX XVII, rr. 1 and 2, of the Civil Procedure Code. 
’ It is true that the Legislature intends that suits falling under the description 
O. XXXVII, r. 2, in Courts mentioned in O.XX XVI, r. 1, should be tried by 
the summary procedure described in O.XX XVII. But holding that ss. 14 and 
19 of the Limitation Act have application to such suits would not add any 
length to the procedure which would otherwise be followed. The essence of 
that procedure is that the plaintiff who files a suit under that procedure is en- 
titled to take out a summons for judgment and upon that summons a judgment 
must follow unless the defendant applies for and obtains leave to defend. But 
a plaintiff, who claims that his suit is in time even as a summary suit as he is 
entitled to deduct certain time under the provisions of s. 14 of the Limitation 
Act or an acknowledgment gives him a fresh period of limitation, is entitled 
to a summons for judgment as under the provisions of O. XXXVII, r. 2, the 
Court must take the facts mentioned in the plaint as proved. The defendant 
may of course apply for leave to defend inter alia on the ground that the plain- 
tiff is not entitled to deduct any period under the provisions of s. 14 of the 
Limitation Act or on the ground that there is no acknowledgment in his favour 
giving him a fresh period of limitation. But if he does so the Court will 
have to find out whether leave should be granted to the defendant to take 
these defences in the same way as it has to find whether leave should be granted 
to him to take other defences. If it refuses leave, a judgment would follow 
and there is no lengthening of procedure. One could have understood the 
argument that it could not possibly have been intended that ss. 14 and 19 
of the Limitation Act should apply to the suit filed for trial under the sum- 
mary procedure if holding so would have required investigation of facts be- 
fore the judement followed on the summons for judgment. But if under 
O. XXXVI, r. 2, all the facts mentioned in the plaint upon which reliance 
was placed for bringing the suit in time after application of the provisions 
of ss. 14 and 19 weve to be taken to be admitted unless the defendant was 
given leave to defend, there would be no lengthening of the procedure if leave 
to defend was refused. If, on the other hand, the Court gives leave, the suit 
will begtransferred to the ordinary side just as it would be if leave is granted 
to the defendant to take other defences. But in no case would the proced Rem 
be longer. In any case the plaintiff would be no worse off than he wead 
be if we were to hold that he must file his suit on the ordinary side and defen- 
dant could hardly make a grievance if the duration of the suit is prolonged. 

[The rest of the judgment is not material to the report]. 

Rule discharged. 
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DEONARAYAN PRASAD BHADANI v. THE BANK OF BARODA LTD 


Indian Companies Act (VII of 1913), Sec. 153—Transfer of Property Act (IV of 1882), 
e pec. 92—Scheme authorising company to borrow by creating security on terms men- 
“foned th scheme, sanctioned by Court—Ezxecution of authority by company in excess 
of limitations or extent of that authority, effect of—Doctrine of ultra vires. 
® 


Where borrowing and creation of a security for the same by a company is under 
a scheme of arrangement or compromise sanctioned by the Court under s. 153 of the 
Indian Companies Act, 1913, and the terms of the borrowing are mentioned in the 
scheme orin the agreement annexed to the scheme, the general principle is that 
authority must be properly pursued. Therefore, if the act of borrowing is altogether 
outside the powers of a company, it would be clearly ultra vires. Distinction must, 
however, be drawn between total absence of authority and execution ef authority in 
excess of limitations or extent of that authority. In a case where a power to bor- 
row exists but is restricted to a stated amount, if by a single transaction an amount 
in excess is borrowed, only the excess borrowing would be ultra vires and not the 
whole transaction. Therefore where there is complete execution of the authority 
but the company has done mose than the commandment or authority, the act is good 
to the extent of the mandate or authority and bad only as to the excess. Where there 
is not a complete execution of authority by the company or where the boundaries 
between the excess and the rightful execution are not distinguishable, the whole tran- 
saction would be affected by the doctrine of ultra vires. The rule applicable to such 
cases must be founded not upon any doctrinaire technicality but upon a broader 
ground which has regard to the substance of the matter and more to the general 
nature and scope of the commandment or authority than to the limitations on the 
same placed only for the purpose of detailed execution of the same. 

Pramila Devi v. Peoples Bank of Northern India, Limited,’ referred to. 

Where the borrowing is ultra vires the company the transaction is a nullity and 
the lender cannot recover the money, nor enforce the security. But in such a case 
if the money borrowed is applied in the discharge of legal debts or liabilities of the 
company, although the security cannot be enforced as such, the quasi~lender cannot be 
deprived of possession of the property given to him as security. He will have a 
right of retention and can insist on restitution before he can be compelled to part 
with possession of that property. 

Blackburn Building Society v. Cunliffe, Brooks & Co." Brooks & Co. v. Blackburn 
Benefit Society’ and Sinclair’v. Brougham,' referred to. 


The facts appear in the judgment. 


Sir Nusserwanjt Engineer, with M. M. Desai, for the plaintiffs. 

C. K. Daphtary, Solicitor General, with R. J. Joshi and F. B. Rege, for 
defendant No. 1 bank, 

F. K. Nariman, with M. M. Vakil, for defendants Nos. 11 to 20. 

D. H. Buch, for the Official Liquidator of defendant No. 2 company. 


Desar J. The plaintiffs sue for a declaration that a first English mortgage 
on its properties and assets, created by defendant No. 2 company (the mills 
company) on August 31, 1953, in favour of defendant No. 1 bank, to secure 
repayment of a sum of Rs. 25,00,000 advanced to the mills company by defen- 
dant No. 1 bank, after a scheme of reorganisation of the mills yea) was 
sanctioned by this Court under s. 153 of the Indian Companies Act, if ultra 

“tes and of no effect. They also seek the consequential reliefs that defendant 
Ne 1 bank may be ordered to deliver up the mortgage to be cancelled and for 
a permanent injunction restraining defendant No. 1 bank from taking any 


* Docided, August 2, °1955. O.C.J. Suit 2 (1882) 22 Ch. D. 61. 
No. 1012 of 1054. 3 (1884) 9 App. Cas. 857. 
1 (1938) 41 Bom . L. R. 147, p.c. 4 [1914] A. C. 888, 430-1, 
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action under the mortgage or any steps to enforce and realise the mortgage. 


Plaintiéis Nos. 1 and 2 are shareholders of the mills company, which is a public , 


limited company. Defendants Nos. 3 to 5 and 11 to 20 are shareBolders of 
the mills company. Defendants Nos. 3 to 10 are directors of the company. Al? 
the shareholders support plaintiffs Nos. 1 and 2 in this suit. Plaintiffs Nos. 
3 and 4 are unsecured creditors of the mills company. = ae 

As most of the facts are not in dispute or really disputable, I shall first 
succinetly state the facts and history of the case and then summarise the con- 
tentions raised in the pleadings. 

In January 1953 the financial position of the mills company was far from 
satisfactory. Several creditors had filed petitions in this Court for compul- 
sory winding up of the mills company and for appointment of a Liquidator. 
The company’s liabilities were approximately Rs. 1,00,15,000. The Bank of 
ludia Ltd. tò whom about Rs. 32,00,000 were payable were secured creditors 
holding ay equitable mortgage on the properties and assets of the mills com- 
pany. There wete fixed deposits of about Rs. 23,00,000; about Rs. 35,00,000 
were due to large creditors and about Rs. 11,00,000 were due to small creditors 
(whose claims were less than a lac of rupees). As against these liabilities 
the liquid assets of the mills company including outstandings were of the value 
of approximately Rs. 25,00,000 and the value af the fixed assets was said to 
he approximately Rs. 65,00,000. The directors of the company wanted to re- 
organise the business of the mills company with a view to retaining the fixed 
assets Intact and paying off the liabilities in course of five years and pro- 
pounded a scheme of reorganisation. The Bank of India had to be paid off 
in full before there could be any resuscitation of the mills company and a 
financial arrangement had been reached between the mills company and Bach- 
hraj & Co. Ltd. whereby the latter had agreed to finance the mills company 
on certain terms mentioned in an agreement dated April 30, 1953. 

Clause 1 of the scheme was as under: 

“1. Bank of India Ltd. The Company proposes to pay off the balance of the amount 
of the secured loan to the Bank of India Ltd. by 15th June 1953 by arranging for the 
amount of Rs. 30,00,000 through Messrs. Bachhraj & Co. Ltd., Bombay by creating first 
mortgage of the Company’s property, moveable and immoveable, on the terms and con- 
ditions contained in the draft agreements already approved by the Company and Messrs. 
Bachhraj & Co., Ltd, Bombay. Copies of the said draft agreements are hereto annexed 
and marked exh. A. The balance of the Bank’s claim amounting to about Rs. 2,00,000 
has been arranged for and is lying with the Solicitors of the Company.” 

Clauses 1, 8 and 10 of the Financing Agreement were ag under :— 

“1. The lenders shall lend and advance to the Company a sum of Rs. 30,00,000 
(Rupees thirty lacs) with interest thereon at the rate of 642 (six and a half) per cent per 
annum on the Company issuing to the lenders or their nominees or nominee first mort- 
gage debentures of Rs. 30,00,000 (Rupees thirty lacs). In the first alternative the lend- 
ers shall themselves lend and advance a sum of Rs. 30,00,000 (Rupees thirty lacs) on the 
first English mortgage of the properties comprised in this agreement at the rate of 6144 
per cent per annum for interest. In the second alternative the lenders may arrange for 
a loan of the same amount guaranteed by them or their nominee or otherwise to be 
advanced by any bank, or firm, or association, or person or persons or any company on 
such first English mortgage or charge or security of the said properties at the same rate 
of interest and the company doth hereby authorise the lenders to negotiate for such 
Joan. In the third alternative the. lenders may arrange with the Bank of India Ltd. to 
extend gfor a further period of equitable mortgage now held by them for about 


Rs. 32,00,000 (Rupees thirty-two lacs) advanced by them to the company. In the event 


of the second or third alternative being adopted the terms and conditions of redemptjon 
shall be as mentioned in cl. 8 hereof and the lenders shall be entitled to receive and the 
company shall pay to the lenders the difference in interest, if any, between 6Y4 per cent 
and such lower interest, if any, payable under any English mortgage to any firm, asso- 
ciation, bank, or person or persons, or any company under the continuation of the equit- 
able pnortgage in favour of the Bank of India Ltd. . ° : 

8. The Company shall redeem 20 per cent pf the debentures or Shall repay 20 per 

L. R.—97, 
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cent of the amount of first English mortgage as the case may be every year on or before 
31st March provided always that the lenders shall not be entitled to call for or demand 
redemption of 20 per cent of the debentures or repayment of 20 per cent of the*amount 


° of the firss Eng mortgage as the case may be. The company, however, will be at 
uberty to pay off at any time after three years all the said first debentures then out- 


standing after giving three months notice in writing to the debenture holders. 


° jù The debenture Trust or deed of first English mortgage as the case may be shall 
contain all such terms and conditions ag the lenders’ solicitors shall think fit and their 
opinion shall be final and binding on the parties.” 

One of the three alternative methods of financing envisaged by the financing 
agreement (under cl. 1) was that Bachhraj & Co. Ltd. would arrange fo» 
a loan of Rs. 30,00,000 to the mills company on the mills company executing the 


per cent. of the mortgage amount for the first two years unles¢ thé mills should 
have earned sufficient nett profits to discharge certain obligations. ° 

By another agreement with the company several of its creditors agreed to 
reduce their claims and to take second mortgage debentures for the reduced 
amount on their respective claims. The millg company agreed to execute a 
mortgage debenture trust deed for the aggregate amount of Re. 32,55,000 in 
favour of the trustees named in the agreement on the security of its land, 
building and machinery and on terms and conditions set out in that agreement, 
Both these agreements were annexed to the scheme, 


After the requisite meetings of creditors and members had considered and 
approved of the scheme of reorganisation an order was made by this Court 
on May 18, 1953, on the petition of defendant No. 2 company sanctioning the 
scheme of reorganisation. 

The financing arrangement actually made by Bachhraj & Co. Ltd. after the 
scheme was sanctioned was not in all respects identical with the financing agree- 
ment which was annexed to the scheme. Under the arrangement actually put 
through by them the mills company took an advance of Rs. 25,00,000 from 
defendant No. 1 bank upon the terms and conditions set out in the indenture 
of mortgage dated August 31, 1953, on the lands, buildings and machinery 
of the mills company. They further arranged a cash credit account for the 
mills company with defendant No. 1 bank upto a limit of Rs. 25,00,000 and 
the cash credit was secured by hypothecation of the goods belonging to the 
mills company including upto Rs. 5,00,000 against stocks in process, chemicals 
and stores with a stated margin. Both the loans of Rs. 25,00,000 advanced on 
the security of the mortgage and the cash credit account were guaranteed by 
Bachhraj & Co. Ltd. Pursuant to this arrangement defendant No. 1 bank paid 
to the Bank of India Ltd. a sum of Rs. 6,49,707-7-2 out of the cash credit 
account and a further sum of Rs. 25,00,000. The two amounts were paid to 
the Bank of India Ltd. by defendant No. 1 bank by two cheques in full 
satisfaction of the claim of the Bank of India Ltd. against the mills company. 
This was the arrangement as to the quantum of the loan. The indenture of 
mortgage executed by the mills company in favour of defendant No. 1 bank 
did not, however, provide for repayment of the loan in yearly instalments nor 
did it provide that the first two yearly instalments were to be paid only in 
the circumstances specified in the agreement between Bachhraj & Co. amd the 
Wills company. What the indenture of mortgage actually stated was as under: 


éNow this Indenture Witnesseth that in pursuance of the said agreement and in con- 
sideration of the sum of Rs. 25,00,000 at or before the execution of these presents paid 
by the mortgagees to the Bank of India Ltd. at the request of the mortgagors and of the 
said Messrs Bachhraj & Co. Ltd. (the receipt whereof the mortgagors do hereby acknow- 
ledge and of and from the same do hereby release and discharge the mortgagees) they 
the mortgagors do „hereby covenant with the mortgagees that they the mortgagoi on 
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3lst day of August 1954 (hereinafter called the due date) pay to the mortgagees*in Bom- 
bay the said sum of Rs. 25,00,000 with interest for the same in the meantime at the rate 
of 2 per cent over Bank rate with a minimum of 5.1/2 per cent per annum from the date 
of these presents by equal half yearly payments the first of such payments to be made&® 
on the 28th day of February 1954 and will also pay after the due date so long as the 
said sum of Rs. 25,00,000 or any part thereof shall remain unpaid to the mor}gagees ainte- 
rest for the same at the rate and in the manner aforesaid.” 

There was also inserted in the indenture of mortgage an acceleration clause 
the effect of which was to entitle defendant No. 1 Bank to immediately enforce 


the mortgage in certain circumstances or eventualities. That clause was as ` 
under: 


“Provided always and it is hereby agreed and declared that in the event of any 
damage happening to any of the mortgaged property by fire, tempest, earthquake, lighten- 
ing, rain or otħerwise howsoever at any time or times after the execution hereof or if 
any event shall happen so as in the opinion of the mortgagees (which shall be final and 
conclusive) matêrialfy to impair or diminish the value of the security hereby created or 
if an erder is made or a resolution is passed for the winding up of the mortgagors or if the 
Receiver be appointed of the undertaking or any property of the mortgagors or if the 
mortgagors shall create or purport or attempt to create any charge or mortgage ranking 
or which by any means may be made to rank on the martgaged property hereby mortgag- 
ed pari pasu with or in priority to the security hereby constituted or if the mortgagors 
cease to carry on business for any reason whatsover other than strikes, lock-outs, riots 
or other civil disturbance or fire or any other accident to the mortgaged premises beyond 
the control of the mortgagors or stop payment as would amount to an act of insolvency 
or if it appears to the mortgagees that the mortgagors are carrying on business at a loss 
and that the further prosecution by the mortgagors of their business will endanger the 
security of the mortgagees or any default shall be committed by the mortgagors in the 
performance of any of the covenants herein contained and on the part of the mortgagors 
to be observed and performed or if a distress or execution be levied upon the mortgaged 
property or if in the opinion of the mortgagees (which shall be final and conclusive) the 
security hereby created shall become insufficient to secure the mortgage debt with such 
margin as the mortgagees may consider reasonable or the guarantors Messrs Bachhraj & 
Co. Ltd. shall at any time request the mortgagees to demand payment from the mortga- 
gors of the amount then due under these presents then and in any of the aforesaid cases 
notwithstanding anything herein contained to the contrary the whole of the mortgage 
debt shall at the option of the mortgagees become immediately payable as if the due date 
had then elapsed and the security hereby created shall at the option of the mortgagees 
become immediately enforceable.” 


Therefore, what in fact took place after the sanctioning of the scheme was 
that the mills company obtained a loan from defendant No. 1 bank and the 
Bank of India was fully paid off. But the terms relating to the mode or me- 
thod of repayment of the loan varied from the terms contained in the previous 
agreement between the mills company and Bachhraj & Co. Ltd. 

Second mortgage debentures were issued by the mills company in pursuance 
of the scheme. 

There was no easement, however, of the financial difficulties of the mills 
company which ceased to carry on its business in February 1954. The company 
was working at a loss. Attachments in respect of over Rs. 3,00,000 had been 
levied on goods in the possession of defendant No. 1 bank as security for the 
eash ergdit account in respect of certain claims relating to wages of workmen 
of the mills company.e On March 30, 1954, a Receiver was appointed at the— 
instance of the debenture holders who held a second mortgage on the properties 
of the mills company. On the same day the attorneys of defendant No. 1 
bank addressed a letter to the mills company wherein they stated as under: 

“Our clients have been requested by the guarantors, Messrs Bachhraj & Co. Ltd., by 
their letter to our clients of the 25th/26th instant to demand immediate payment from 
you of ¢he principal and interest due and in the meantime to enter into and take possession 
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of the mortgaged properties immediately. Apart from this we are instructed to state that 
the in&tdlment interest amounting to Rs. 68,184-15-0 which became payable by yqu on 
28th February 1954 has not been paid and that your Company has ceased to carry on its 
mills*siné about ith February 1954. Our clients have also been informed by Messrs 
“Bachhraj & Co. that your Company has been working at a loss. However we are 
informed that this morning a receiver was appointed of the mortgaged property by the 
epenture holders who have a second mortgage on the property. We may further inform 
you that an attachment has been levied on goods in the possession of our clients as secu- 
rity for the cash credit account,of your Mills for your failure to pay wages of your work- 
men and that the amount for which the attachment has been levied comes to about 


Rs. 3,10,596-4-0. ° 


In these circumstances our clients have become entitled to call upon you to pay the 
mortgage debt immediately.” 


On May 6, 1954, the attorneys of defendant No. 1 bank again addressed a simi- 
lar letter to the mills company. On May 8, 1954, the attorneyg of, plaintiffs Nos. 
l and 2 addressed to the mills company a letter calling upon the mills company 
to take immediate steps to have the mortgage in favour of defendent No. 1 
bank declared ultra vires and to restrain defendant No. 1 bank from enforeing 
the mortgage or taking any action under the mortgage. The plaintiffs filed 
this suit on May 11, 1954. On a notice of motion taken out by the plaintiffs 
an interim order was made by this Court on May 24, 1954, restraining defen- 
dant No. 1 bank from taking any action under the indenture of mortgage and 
from taking any steps to enforce and realise the mortgage and from exercising 
any of the powers, including the power of sale, given to it under the indenture 
of mortgage pending the hearing and final disposal of the suit. In the guit 
filed by them the debenture holders had admitted and accepted the first 
mortgage in favour of defendant No. 1 bank and their prayer was to sell the 
property subject to the first mortgage. A notice of motion was taken out by 
defendant No. 1 bank in that suit for an order that the Receiver appointed 
in that suit should hand over possession of the properties comprised in their 
mortgage to defendant No. 1 bank and also for restraining the Receiver from 
executing a lease which he was proposing to do under his order of appointment. 
That notice of motion was dismissed. In appeal the order of dismissal of the 
notice of motion was set aside on September 27, 1954. It was contended be- 
fore the Appeal Court that as an injunction had been granted against the bank 
in the suit filed by the plaintiffs the bank was not entitled to go into possession 
of the mortgaged properties. It was pointed out by the learned Chief Justice 
in his Judgment that the injunction would only operate provided the bank 
took any action under the mortgage without any reference to the Court. By 
the order of the Appeal Court the Court Receiver was directed to hand over 
possession of the mortgaged property to the bank and the bank was permitted 
to go into possession on their undertaking to carry out certain terms relating 
to payment of insurance, taxes, and employment of necessary staff and to keep 
the mills in working order and in a proper state of repairs. It is not disputed 
that the bank has been in possession of the mortgaged properties of the mills 
company since September 1954. 


The mills company was taken into liquidation by an order passed by this 
Court on December 17, 1954. The plaintiffs in the suit before me have been 
permitted to continue this suit against the mills company in liquidation. 

In their plaint the plaintiffs have relied on terms and conditions oo 

the repayment of the amount under the indenture of mortgage created by 

ə mills company in favour of defendant No. 1 bank and averred that these 
were material and important terms which contravened the scheme as sanctioned 
by the Court and were at variance with the terms and conditions in this 
behalf contained in the previous agreement between the mills company and 
Messrs Bachhraj & Co. Ltd. They have also alleged that this departure in 
the indenture of mortgage from the terms on which the mortgage was eto be 
executed .was extremely prejudicial] both to the shareholders and to the un- 
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secured creditors of the mills company. They have alleged that by taking 
a loan gf Rs. 25,00,000 only instead of Rs. 30,00,000 on the firgt mortgage of 
the properties of the mills company the mills company deprived itself of re- 
course to the extent of Rs. 5,00,000 which would otherwise have been utilised? 
by it to carry on its business. The plaintiffs have also alleged that by not 
providing for the repayment of the loan in the course of five years ang .b 
not making a provision that the lenders would not be entitled to demand the 
first two instalments if the mills company did not make sufficient nett profits 
the mills company put itself at the mercy of defendant No. 1 bank. Another 
allegation contained in the plaint is that the challenged provisions were such 
ag would render the scheme nugatory and make it impossible for defendant 
No, 2 company to carry out the scheme. Relying on these allegations the 
plaintiffs have submitted in the plaint that the indenture of mortgage executed 
favour of ‘defendant No. 1 bank is ultra vires, void, inoperative and of no 
effect. 2 

Defendant No.*l bank by its written statement has relied on the fact that 
the loan actually given exceeded Rs. 30,00,000. The bank has denied that 
the provisions relating to repayment of the loan challenged by the plaintiffs 
are in contravention of the scheme or the agreement between the mills company 
and Bachhraj & Co. Ltd. The bank has furthey contended that in any event 
the provisions of the scheme and the agreement have been substantially com- 
plied with. As to the acceleration clause, objection to which was taken by 
the plaintiffs by amending their plaint after the suit reached hearing, defen- 
dant No. 1 bank by a supplemental written statement has relied on cl. 10 
of the agreement between the mills company and Bachhraj & Co. (which I 
have already set out above) and pleaded that the insertion of such acceleration 
clause was usual in the case of English mortgages executed in Bombay. 

An alternative contention pleaded by defendant No. 1 bank is that even if 
it be held that the mortgage in its favour was ultra vires, the bank having 
paid off in full the amount of the mortgage debt due by defendant No. 2 com- 
pany to the Bank of India Ltd. it is subrogated to all the rights of the bank’ 
of India Ltd. against defendant No. 2 company and the properties which 
were the subject-matter of the equitable mortgage in favour of the Bank of 
India Ltd. Defendant No. 1 bank has further averred that the right of subro- 
gation had been given to it by the express terms of the indenture of mortgage 
created in its favour and in this connection the bank has relied on the following 
clause of the indenture of mortgage: 

“And it is hereby agreed and declared that the said sum of Rs. 25,00,000 (Rupees 

Twenty-five lacs) (due by the mortgagors to the Bank of India Ltd. and satisfied by pay- 
ment by the mortgagees as hereinabove provided) and the interest to accrue due in res- 
pect thereof and of every part thereof shall not merge in the equity of redemption of 
the said lands, hereditaments and premises but shall be considered and kept on foot as 
a subsisting charge on the said premises for the benefit of the mortgagees and be vested 
in the mortgagees in trust for themselves and so as to protect them against all mesne 
incumbrances, charges and estates if any.” 
A further alternative plea raised by defendant No. 1 bank in its written state- 
ment is that even if the mortgage in its favour is held to be ultra vires, the secu- 
rity given to it enures for its benefit for the sum paid to the Bank of India 
Ltd. and it is entitled to enforce the contract in terms of the scheme. This plea 
is sought to be based on principles of equity. 

Defgndant No. 1 bank in its written statement has also raised certain legal con- 
tentions as to the mamtainability of the suit by the plaintiffs and a number gim 
issues were raised in respect of the same. It will be convenient to -exarajne 
those contentions at this stage. The issue as to multiferiousness was aban- 
doned. It was pleaded that the suit related to the internal management of 
the mills company and, therefore, did not lie. But the contention was not 
pressed before me. Nor was the contention that Bachhraj & Co. Ltd. were 
necesgary parties to the suit pressed before me by the learned Solicitor General, 
appearing for defendant No. 1 bank. In its written statement°dgfendant No. 1 
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bank alleged that plaintiff No. 1 was described as a minor in.the form filed by ' 
the mils company and plaintiff No. 2’s name did not appear as a shareholder 
at all in that orm and, therefore, plaintiffs Nos, 1 and 2 were not entitled 
to méaintdin tae suit. Some formal evidence was led before me to show that 
Dlaintiff No. 1 had attained majority prior to the date of the filing of the suit 
and also to show that in the register of shareholders maintained by the mills 
company beth plaintifis Nos. 1 and 2 were shown as shareholders. On the 
evidence led before me I am satisfied that plantifis Nos. 1 and 2 at all material 
times were and are now shareholders of the mills company. It was also con- 
tended that plaintiffs Nos. 3 and 4 who were suing on behalf of all other 
unsecured creditors of defendant No. 2 company had no locus standi in this guié 
as they were not parties to, the scheme. This contention also was not seriously 
pressed before me. There is no substance in it and it must be negatived. 
Another contention urged on behalf of defendant No. 1 bank was ¢hat the suit 
was not maintainable inasmuch as there was no averment in fhe plaint that 
it was impossible for the mills company to impeach the mortgage*in “favour of 
defendant No. 1 bank. Reliance was placed on the following observations in 
( Da) of the Privy Council in Vernon Lloyd-Owen v. Alfred E. Bull 
p. : 

“,..But even in the case of a growing Company a minority shareholder is not entitl- 
ed to proceed in a representative action if he is unable to show when challenged that he 
has exhausted every effort to secure the joinder of the Company as plaintiff and has failed.” 


The position of plaintiffs Nos. 1 and 2 before me is, however, quite different. 
They do not allege any oppression by majority of the shareholders. All the 
shareholders have been made parties to the suit and are supporting the plaintiffs 
in the suit. Plaintiffs Nos. 1 and 2 are also relying on the letter dated May 
8, 1954, whereby three days prior to the filing of this suit they called upon 
the mills company to take immediate steps to restrain defendant No. 1 bank 
from enforcing the mortgage or taking any action under the mortgage. There 
is to my mind little substance in the present contention of defendant No. 1 
bank and it must be negatived. It was next urged that the mills company 
has been ordered to be wound up by this Court and the plaintiffs are, there- 
fore; not entitled to continue the suit. The plaintiffs have obtained the leave 
of this Court to continue the suit against the Liquidator. This contention 
of defendant No. 1 bank must also be negatived. 


The plaintiffs’ case is based first and foremost on the averment that the 
provisions of the indenture of mortgage are in contravention of three material 
and important terms of the financing agreement annexed to the scheme. It 
was said that a loan of Rs. 30,00,000 was to be taken on the first mortgage 
of the properties of the mills company whereas only Rs. 25,00,000 were ad- 
vanced under the indenture of mortgage challenged in the suit. It was also 
said that the mills company was under the financing agreement not to be 
under any obligation to pay the first two instalments of the mortgage amount 
if the mills company did not make sufficient nett profits. It was also said 
that the mortgage amount was to be paid in the course of five years whereas 
under the indenture of mortgage actually executed in favour of defendant No. 
1 bank the mortgage amount was payable after one year. The plaintiffs have 
also relied on the clause relating to payment of interest as contained in the 
financing agreement and the one contained in the indenture of mortgage exe- 
cuted in favour of defendant No. 1 bank. The plaintiffs have also relied on 
the acceleration clause contained in the indenture of mortgage executed in 
avour of defendant No. 1 bank. 7 

Fevidence was led before me on behalf of defendant No. 1 bank to show 
that the acceleration clause had been inserted in the indenture of mortgage 
in favour of defendant No. 1 bank at the instance of the solicitors of Messrs 
Bachhraj & Co. Ltd. and that this was done in pursuance of the provision 


i ° } [1936] A. I. R. P. C. 322. e 
° r LJ 
e 


1966.] DEONARAYAN PRASAD 0. BANK OF BARODA (0.C.J')—Desad f. 1068 


in that behalf made in cl. 10 of the financing agreement dnnexed to the scheme. 
l agcept that evidence. Mr. S. K. Pardiwalla, an attorney of this Court was 
examined before me in order to show that the various condftions econjained ° 
in the acceleration clause to which objection has been taken by the plaintifie 
were usually inserted in English mortgage executed in Bombay in case of a 
running business, I accept the evidence of Mr. Pardiwalla. He is an attorney 
of this Court and has been in practice for the last 34 years. He is a partner 
in the firm of Messrs Kanga & Co., attorneys of this Court, and has very 
considerable experience of conveyancing and is ‘familiar with the practice of 
ao in Bombay including preparation of English mortgages to secure 
oans. 

The crucial argument pressed by Sir Nusserwanji Engineer on behalf of 
the plaintiffs is that the effect of the clauses in the mortgage challenged by 
the plaintiffs and particularly those relating to the quantum of the loan 
secured by tHe mortgage and the time for repayment of the loan being 
after one year and not spread out over five years was to render the mortgage 
a nyllity. It was strongly urged that there was a distinct departure in mate- 
rial respects from the provisions of the scheme as sanctioned by the Court. 
The scheme, it was said, only authorised the company to secure a loan of rupees 
thirty lacs on certain terms and to those terms a go-bye was given by the mills 
company at the instance of defendant No. 1 bank who had full knowledge of 
the scheme and the terms of the financing agreement annexed to the scheme. 
The argument ran that the whole borrowing became unauthorized and was 
ultra vires the company. It was further argued that the scheme when sanc- 
tioned by the Court became something quite different from a mere agreement 
signed by the parties; it became a statutory scheme. Reliance was placed on 
certain observations to that effect in a decision reported in Garner’s Motors, 
Ld., In re.’ I agree that the scheme before me must be regarded as a statutory 
scheme. Reliance was also placed on the following statement of law in Hals- 
bury’s Laws of England, Vol. VI, 3rd edn., paragraph 888, at p. 458: 

“If a company borrows money in circumstances which render the borrowing ultra 
vires no debt arises either at law or in equity, and the lender cannot recover the money 
in an action for money had and received or in any other action in personam... If the loan 
has been applied in payment of the debts or liabilities of the Company duly incurred 
(whether accruing before or after the date of the loan) the lender although he knew the 
borrowing was unauthorised is entitled to recover the amount so paid and to that extent 
may hold any securities given to himself, but he is not subrogated to any securities or 
priorities or rights as to the interest of any creditor paid off with his money.” 

Sir Nusserwanji Engineer also relied on a decision of the Privy Council in 
Premila Devi v. Peoples Bank of Northern India, Limited. It was there held 
that the scheme of arrangement drawn up in respect of a company and sanc- 
tioned by the Court under s. 153 of the Indian Companies Act, 1913, becomes 
binding upon the company, its creditors and its shareholders, and its terms 
can be varied only by an order of the Court when the terms of the proposed 
variation have been approved at meetings of creditors and shareholders. Ac- 
cordingly, if a company or its directors or shareholders purport to alter the 
dates either by resolution or ratification by which dates, under a scheme as 
sanctioned by the Court, certain calls in respect of shares are to be paid, that 
alteration is invalid in the absence of sanction of the Court, and any foreiture 
of the shares by the company for non-payment of the calls on the substituted 
dates gis ultra vires the company, and inoperative to prevent the holders of 
those shares from being included in the list of contributories in the event ps 
the subsequent winding up of the company. The argument proceeded ha 
even the Court could not have altered the scheme after it was sanctioned without 
the requisite meetings of the shareholders and creditors of the company. Nor 
had the company a power to modify or vary the scheme. The borrowing on 
different terms from those contained in the financing agreement was not the 
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borrowing $anctioned,by the Court and the whole transaction of mortgage 

was ulbra vres and rendered a nullity. It was further argued that the terms 

„OË the indenture of mortgage relating to the quantum of the lo®n And 

the period of repayment were extremely prejudicial to the shareholders 

aud to the unsecured creditors of defendant No. 2 company. By taking 

a loan of Rs. 25,00,000 only instead of Rs. 30,00,000 on the first mortgage 

SE the mills company deprived itself of recourse to the extent 

of Rs. 5,00,000 which would otherwise have been utilised by it to carry on 

«° > its business. By not providing for repayment of the loan in the course of 

five years and by not making the provision that the lender would not be 

æ entitled to demand the first two instalments if the mills company did not 

make sufficient nett profits, the mills company put itself at the mercy of defen? 

dent No. 1 bank if at any time after one year defendant No. 1 bank decided 

to enforce its rights under the mortgage, by exercising the power of sale re- 
served to it under the mortgage. t 

On behalf of defendant No. 1 bank the learned Solicitor, General argued 
that there was substantial compliance on the part of the mills company of the 
scheme as sanctioned by the Court and the financial agreement annexed to 
the same. It was said that instead of one agreement there were in fact two 
agreements. There was a mortgage of Rg. 25,00,000 on the properties of the 
mills company and the cash credit account the limit of which was Rs. 25,00,000. 
It was also argued that there was no departure in any material respects from 
ihe scheme as sanctioned and the financing agreement annexed to the same. 
It was said that the term relating to the period of five years and that preventing 
enforcement of repayment of any instalment in the first two years was not a 
necessary condition nor a sine qua non of the transaction of mortgage. It 
was also said that in fact the mortgagee bank had taken a lesser security by 
giving cash credit facility to the mills company. Then it was said that if 
the bank had filed a suit to enforce the mortgage the Court would have at the 
highest declined to enforce the mortgage in any other manner than in accord- 
ance with the terms of the scheme and the financing agreement, but the 
Court would not have stated that the bank had no security whatever. Ag 
to the acceleration clause reliance was placed on cl. 10 of the financing agree- 
ment and the evidence led for the purpose of upholding that clause. 

Reliance was placed by the learned Solicitor General on a decision given by 
the Court of Appeal in England in Johnston Foreign Patents Company, 
Limited, In re: Johnston Die Press Company, Limited, In re: Johnstoma En: 
graving Company, Limited, In re: J. P. Trust, Iamited v. The Above Com- 
panies. In that case three companies each of which had power to borrow money 
on security of debentures, issued joint debentures, by which the companies jont- 
ly and severally agreed to pay to the holders the amount advanced by them, 
with interest thereon; and the three companies thereby respectively charged 
with such payments their several undertakings and all their present and future 
properties and assets. Each of the companies received a part of the proceeds 
of the debentures. Byrne J. before whom the action was tried held that the 
debentures were entirely void and ultra vires the companies. The Court of 
Appeal reversed that decision holding that, though it was ultra vires for any 
of the companies to charge its assets with moneys advanced to another company, 
yet, to the extent to which the moneys advanced had come to the hands of 
each company the debentures constituted a charge upon the assets of that 
eompany. At p. 247 of the report Vaughan-Williams Ii. J. cited the following 
observations from an old case: $ 
= e’...1 do exceedingly commend the judges that are curious aril almost subtil, astute, 
to igent reason and means to make acts according to the just intent of the parties, and 
to avoid wrong and injury which by rigid rules might be wrought out of the act;” 

The learned Lord Justice after citing these observations of Lord Hobart went 


on to observe (p. 248): 
. 1 [1904] 2 Ch. 234. A 
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“$o I think here that, although the machinery was wrong—it was in {part beyond 
the powers of the companies—yet we ought to prevent injustice by holding that the secu- 
rityeis god in so far as the moneys of the debenture holders have come into coffers of 
each company for intra vires purposes and have been so employed.” ° o 

The absolute proposition pressed for my acceptance by Sir Nusserwanjf 
Engineer, learned counsel for the plaintiffs, was that where borrowin 
and creation of a security for the same by a company is under a salieme 
of arrangement or compromise sanctioned by the Court and the terms of 
the borrowing are mentioned in the scheme or in the agreement annexed: to 
the scheme, any deviation from any of those terms would render the entire 
transaction ulira vires the company as being unauthorised by the scheme. 
»* was argued that absolute compliance in respect of every material term 
would in such a case be insisted upon and any departure from the same 
would have the result of rendering the whole transaction a nullity. The 
structure of ‘ths proposition so advanced requires testing. If correct, strange 
results wogild follow. In the course of his argument I put it to learned counsel 
whether the proposition would apply where under a scheme of arrangement a 
company was authorised to effect a lease of one of its properties for 20 years 
and a lease for 25 years was in fact effected by the company and the considera- 
tion was wholly executed by the lessee who had been put in and remained in 
possession as lessee for some years. It was sajd that the transaction would 
be altogether a nullity and the lessee in an action by the company would not 
be entitled to say that the lease should be treated as binding for 20 years and 
bad as to the rest of the period of the lease. It was said that in such a case 
the Court would at the instance of the company compel the lessee to deliver 
back the possession of the property to the company. I have no doubt that 
this would not be the result. Instances could readily be multiplied for the 
purpose of testing the soundness of the proposition so broadly formulated. 
In support of the proposition reliance was placed on a decision of the Privy 
Council in Premia Devi v. Peoples Bank of Northern India, Inmited,' to 
which I have already made some reference. I have carefully considered the 
case and I ean find therein no justification for the absolute proposition which 
learned counsel sought to found upon it. The company under the terms of 
the scheme sanctioned by the Court was empowered to make certain calls on 
certain dates. In contravention of the scheme the company made a call for 
the whole amount sanctioned by the scheme and made it payable on a parti- 
cular day. The case turned on principles relating to forfeiture of shares and 
is an authority only for the proposition that any forfeiture of shares by a 
company for non-payment of calls made on dates other than those sanctioned 
by the Court in any such case is ultra vires the company and inoperative to 
prevent the shareholders of those shares from being included in the list of 
contributories in the event of subsequent winding up of the company. Accord- 
ingly, in my opinion, the proposition pressed for my acceptance is not esta- 
blished by this authority which was vouched in support. Apart from authority 
I see no reason for assenting to the proposition. 

Now, the general principle indubitably is that authority must be properly 
pursued. Therefore, if the act of borrowing is altogether outside the powers 
of a company, it would be clearly ultra vires. Distinction must, however, be 
drawn between total absence of authority and execution of authority in excess 
of limitations or extent of that authority. It sometimes happens that a power 
to borrow exists but is restricted to a stated amount. In such a case if by 
a singe transaction an amount in excess is borrowed only the excess borrowing 
would be ultra vires*and not the whole transaction. It is not difficult to Cna» 
ceive of cases where in execution of the commandment given to it o,its 
authority a company instead of punetiliously pursuing the same does more 
than the commandment or authority. This may be done ez abundanti or by 
mistake or without due and proper regard to the limitations on the execution 
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of the autlority. I am not aware of any principle or authority why in such » 
a case*wuere there is complete execution of authority the act should not be beld 
to be good to ghe extent of the mandate or authority and the excess only as 
a eta a case 1t severable, you may reject the bad part and retain the 
Sood. 

I disclaim any intention to minimise or close my eyes to the scope of a doctrine 
eStgbdished -in a stringent form by Acts of the Legislature and decisions of 
great authority. But the application of the doctrine of ultra vires is not as 
imperious and as embracingeas submitted by learned counsel for the plaintiffs, 
That submission seems to me to require the law to function with unmitigated 
rigour and to have destructive effects not necessitated by any sound principig 
underlying the doctrine. The main feature and the main facet of the doctrine 
of ultra vires 18 that a company having corporate persona should not be muleted 
for its own act or an act of its agent if it is beyond its own powers or privileges. 
The company can have no agent to do that which is beyond the purpose of 
its creation or to do an act which the company itself waseexpressly or by 
necessary implication prohibited from doing. The doctrine seems to me, there- 
fore, to be conformable to the rule that cases of total absence of authority are 
distinguishable from cases where the authority to do the act in question exists 
but the actual exercise of it is irregular, because the mode or manner of the 
performance of the act is in some respect different from that directed by the 
authorisation. The present case illustrates the distinction. Where there 
is complete execution of the authority but the company has done more than 
the commandment or authority, the act is good to the extent of the mandate 
or authority and bad only as to the excess. Of course, there are exceptions 
to this rule. Where there is not a complete execution of the authority by 
the company or where the boundaries between the excess and the rightful 
execution are not distinguishable, the whole transaction would be affected by 
the doctrine of ultra wires. The rule applicable to such cases must be founded 
not upon any doctrinaire technicality but upon a broader ground which has 
regard to the substance of the matter and more to the general nature or scope 
of the commandment or the authority than to the limitations on the same 
placed only for the purpose of detailed execution of the same. J am disin- 
clined to have resort to equity when J have to determine the nature and effect 
of directions given by a scheme sanctioned by the Court and relating to com- 
promise or arrangement by a company and the application of the doctrine of 
ulira vires to any transaction effected in pursuance of the scheme. Yet it does 
seem to me that the rule I have endeavoured to formulate can further be 
justified as being ex eguo et bono. 

To turn to the facts. Both under its constitution and under the scheme 
sanctioned by the Court the company had the power to borrow and impledge 
its assets. The mortgage in favour of defendant No. 1 bank is not illusory 
nor a colourable device but a real and honest bargain. The loan actually given 
was not less than the amount sanctioned by the scheme and the liability of 
the mills company to the Bank of India was fully discharged. That was an 
express purpose of the transaction of mortgage sanctioned by the scheme. That 
purpose was effectuated. The indebtedness of the mills company was not in- 
creased by this loan. The various conditions and eventualities mentioned in 
the acceleration clause were, according to the evidence of Mr. Pardiwalla, which 
I accept, such as are usually inserted in the case of an English mortgage exe- 
cuted in Bombay in case of a running business. In respect of the purpose of 
the loan, utilising the amount of the loan and in other paterial respec& the 
authority was substantially pursued. This, of course, cannot be said of the 
clawse relating to the time and mode of repayment of the loan. The main ob- 
jection and the one strenuously pressed before me by learned counsel for the 
plaintiffs was that the clause for repayment of the loan was prejudicial to the 
shareholders and unsecured creditors of the company as it gave a go-bye to the 
stipulations relating to the period of five years and of repayment by instal- 
ments contained jn the financing agreement. In my judgment it is undi£fpu- 
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table that in this particular respect the commandment ‘or author . was not 
properly pursued. This, however, amounted to excess in exercise of its com- 
mahdnfent or authority by the company. It did not affect ¢he purpose of 
the incorporation of the company. Nor did it affect the very factum or crea, 
tion of the contract as sanctioned by the Court but related to the mode or 
manner of performance or discharge of the contract and to that extent rendered 
the transacticn irregular. It cannot be said that the authority was not ‘dis- 
tinctly pursued. The excess to my mind was not inextricably mixed up with 
the rest of the transaction and the boundaries between the excess and the right- 
ful execution are distinguishable. Therefore, it can be said that although the 
mode or manner or machinery of repayment actually stipulated by the company 

as in part beyond the powers of the company, the security is good in so far 
as the transaction is not in excess of the limitations sanctioned by the scheme. 
For all thege reasons I have reached the conclusion that the transaction of 
mortgage although defective in some respects cannot be regarded as ultra vires 
the company, and a nullity. It would be strange and mercurial to eliminate 
the liability in a case of the nature before me on some doctrinaire technicality 
whith is not founded on principle nor vouched by authority. 

I now turn to examine two other defences pleaded in the alternative by 
defendant No. 1 bank. The first of these was that even if it be established 
that the transaction of mortgage in its favour wab ultra vires the mills company, 
defendant No. 1 bank having paid off in full the amount of the mortgage debt 
due by the mills company to the Bank of India Ltd. was entitled to be subro- 
gated to the rights of the Bank of India Ltd., whose mortgage had been redeem- 
ed and that there was in fact an agreement for subrogation contained in the 
registered instrument of mortgage executed by the mills company in favour 
of defendant No. 1 bank. The clause in the mortgage deed relied on by defen- 
dant No. 1 bank has been set out by me when summarising the pleadings of 
defendant No. 1 bank. It may be convenient here to dispose of one of the 
arguments advanced on behalf of the plaintiffs on this aspect of the case. It 
was said that the clause in question did not amount to an agreement of subro- 
gation and that it was only incorporated to protect defendant No. 1 bank 
against mesne incumbrances. No doubt the clause does say that defendant No. 
1 bank was entitled to protection against all mesne incumbrances. But it does 
not stop there and in terms states that the security that had been created in 
favour of the Bank of India Ltd. by the mortgagors, after payment by defen- 
dant No. 1 bank to the Bank of India Ltd., ‘‘shall be kept on the footing of a 
subsisting charge on the said premises for the benefit of the mortgagees’’. The 
contention, therefore, that there was no clause in the agreement which would 
amount to an agreement of subrogation must fail. 

The law relating to subrogation is to be found in s. 92 of the Transfer of 
Property Act. Paragraph 3 of that section is as under: 

“A person who has advanced to a mortgagor money with which the mortgage has 

been redeemed shall be subrogated to the rights of the mortgagee whose mortgage has 
been redeemed, if the mortgagor has by a registered instrument agreed that such person 
shall be so subrogated.” 
The law relating to subrogation to securities in case of ultra vires transactions 
of borrowing may be taken as laid down by the Court of Appeal in England 
in Wrexham, Mold and Connah’s Quay Raslway, In re.1 It was held in that 
case that where a company borrows money ultra vires, the lender, so far as the 
money is applied in the discharge of legal debts and liabilities of the company, 
is entitled to have the loan treated as valid, but he is not subrogated to apy, 
securities or priorities of the creditors who are paid by means of his moweys. 
In that case a bank having advanced moneys for payment of interest on deen. 
tures issued by the railway company claimed priority as the assignee of the 
debenture holders, by invoking the dcctrine of subrogation. In rejecting this 
claim Rigby L. J. stated (p. 455): 
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“I think fhat the great preponderence of authority shews that the doctrine of sub- 
rogation*h&s very little, if anything at all, to do with the equity really enforced in fhe 
ecases, and that there is, at, any rate, no authority for any subrogation to the securities 
or priorities of the creditors paid off. Dealing with this case independently of the autho- 
rfties, I see no reason why the parties to an illegal lending should have anything more 
than bare justice dealt out to them; and this they get if they are allowed, as they have 
hitheyte been allowed, to have that portion of the advance actually expended in payment 

7 of debts of the company treated as a valid advance. If the advance had been within the 

e ° borrowing powers of the company, the bank could have had no right to the securities or 

priorities of the creditors paid off. It seems to me that it would be unjust to other credi- 

# tors that a fiction should be invented for the purpose of making an invalid loan more 
valuable than a valid one.” 

Our law of subrogation enacted in s. 92 quoted above requires a loan by a 
person to a mortgagor and an agreement in writing and registered éo the effect 
that the lender shall be subrogated to the rights of the mor®gagee. There 
must be a loan and there must be an agreement to subrogate. This présupposes 
that on the part of the mortgagor there must be the capacity to borrow and the 
capacity to enter into the agreement. But if the transaction itself is ultra 
vires, no debt is created and the loan is entirely void. It is extremely difficult 
tc see how in such a case the quasi-lender can claim to exercise the rights of 
the mortgagee by enforcement of the security created in favour of the 
mortgagee. If permitted that would in some cases have the effect of placing 
the quasi-lender in a better position than he would have been if the transaction 
were valid. The learned Solicitor General did not seriously attempt to support 
the bank’s alternative case sought to be founded on the doctrine of subrogation. 
The correctness of the proposition stated above was not questioned before me 
and it is not necessary for me to discuss the matter in any further detail. 

Finally I turn to the interesting question which was much dwelt on in the 
course of the arguments before me. It arises on the alternative plea raised by 
defendant No. 1 bank that even if the mortgage in its favour is held to be ultra 
wires, the security given to it enures for its benefit for the sum paid to the Bank 
of India Ltd. and it is entitled to enforce the contract in terms of the scheme. 
The plea was sought to be based on the general principle of equity, that those 
who pav legitimate demands which they are bound to meet, and have had the 
benefit of other people’s moneys advanced to them for that purpose, shall not 
retain the benefit so as. in substance, to make those other people pay their 
debts. It was said on behalf of the bank that on the facts of this case the re- 
liefs asked for by the plaintiffs should not be granted to them even if the 
transaction between the bank and the mills company is held to be ultra vires 
the mills company. Moneys were given by the bank and were applied in the 
fnll discharse of the lability of the company to the Bank of India Ltd. and 
the bank held a security on the properties and assets of the company. The 
bank was further entitled to go into possession of the property mortgaged to it 
at any time in case of certain eventualities, This it tried to do but was res- 
trained by an order and injunction passed by the Court. The Court of Appeal, 
however, passed an order in favour of the bank and the bank has in fact entered 
into and continues to be in possession. This, it was said, was in any event in 
the purported exercise of its right to hold the mortgage property as security. It 
was further stated that although this possession was acquired by the bank after 
the filing of the suit by the plaintiffs, this is one of those cases where the Court 
should not refuse to take into consideration facts and events occuring after the 
filing of the suit. Finally it was urged that the bank being jn fact in poss&sion 
chiming to be mortgagees, there has arisen an equity in its favour which entitl- 
es iP to resist the plaintiff’s suit. Learned counsel for the bank very strongly 

@ relied on a decision of the Court of Appeal in England, Blackburn Building 
Society v. Cunliffe, Brooks, & Co.’ The facts of that case relevant for the pre- 
sent purpose were that a Benefit Building Society, which had no power to bor- 
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row money, were permitted by their bankers to overdråw their accgunt to a 
layge gmount. Certain deeds of the borrowing members of the society which 
had been deposited with the bankers were deposited not only $or safe cyistody* 
but as a security for the balance from time to time due to the bankers. An 
order for the winding up of the society was made. It was held that the over- 
drawing of the bankers’ account was ultra vires being borrowing unauthorised 
either by the rules or the objects of the society and, therefore, the bankeTs*had 
no security on the deeds under the agreement with the society but they were 
held entitled to hold on to the deeds as a security» for such part of the moneys 
advanced by them as had been applied in payment of the debts and liabilities of 
ethe society. In an action brought by the Official Liquidators claiming a decla- 
ration that the deeds deposited with the bankers were the property of the 
society and were not subject to any security in favour of the bankers and ask- 
ing that the deeds might be delivered up to the plaintiffs, the Vice-Chancellor 
before whom fhe action was tried gave judgment for the liquidators and order- 
ed the bdnkers to deliver up the deeds to the plaintiffs. An appeal against the 
decjsion of the Vice-Chancellor was heard by Lord Selbourne Lord Chancellor, 
Jessel Master of the Rolls and Cotton Lord Justice, who reversed that part of 
the decision of the Court of the first instance. In delivering the judgment of 
the Court of Appeal the Lord Chancellor observed (pp. 70-71) : 

“...Now, in this case there is no borrowing power, nor can it be said that a borrow- 
ing power generally can be necessary for the purposes of the business of the Society; 
therefore it is not upon the footing of an incidental or expressed power to borrow, that 
anything can be allowed in this case. When the documents are looked at, in which the 
agreements between this society and their bankers, the Appellants, are embodied, it is 
perfectly apparent, that a course of dealing was contemplated and agreed upon between 
the bankers and the society, which was not authorised by the rules of the society; and, 
consequently, that any benefit of the securities which were in the hands of the bankers 
at the time of the winding-up, to which they may be legitimately entitled, is not founded 
upon those agreements, or upon that course of dealing; that, so far as it depends upon the 
agreements and the course of dealing which was regulated by the agreements, the 
bankers are wrong, and the burden of shewing that they are entitled to anything lies 
upon them, and not upon the other side. But there is an equitable principle, consistent 
with the law of which I have spoken, sound in itself, and also sufficiently established by 
authority, which may entitle them, nevertheless, to some benefit from their securities; 
and if the facts of the case give them the benefit of that equitable principle, it is consis- 
tent with justice and with authority to say that irregularity of either the form or the 
substance of their course of dealing shall not stand in the way of the justice due to 
them... 


The test is: has the transaction really added to the liabilities of the company? If 
the amount of the company’s liabilities remains in substance unchanged, but there is, 
merely for the convenience of payment, a change of the creditor, there is no substantial 
borrowing in the result, so far as relates to the position of the company. Regarded in 
that light, it is consistent with the general principle of equity, that those who pay legiti- 
mate demands which they are bound in some way or other to meet, and have had the 
benefit of other people’s money advanced to them for that purpose, shall not retain that 
benefit so as, in substance, to make those other people pay their debts. I think that to 
be a principle sufficiently sound in equity; and if the result is that by the transaction 
which assumes the shape of an advance or loan nothing is really added to the liabilities 
of the company, there has been no real transgression of the principle on which they are 
prohipited from borrowing. Well, applying that in the present case we think that, as far 
as it can be made out¢hat the moneys which were advanced by the bankers simply went 
to pay the legitimate debts and liabilities of the society, the bankers ought to haye the 
benefit of their security;...” : 


The case was carried to the House of Lords. That decision is reported in 
Brooks & Co. v. Blackburn Benefit Society’ but on this point there was no 
appeal by the liquidators and the House of Lords did not express any opinion 
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on this partfof the decision of the Court of Appeal. The learned Solicitor Gene- 
ral has, however, relied on the foflowing passage from the speech of LordeBlatk- 
„burn (p. 866) ss ) 

“TRe Curt of Appeal, in the present case, held that though there was nothing that 
afnounted to an assignment to the bankers of the claims of those who were paid off by 
the money advanced, yet if it could be shewn that such claims were in fact paid off 
thergby, there: was an equity in substance to give them, the bankers, the same benefit as 

"O if there had been such an assignment. This is an important decision. It seems to be 


. justice; whether it is technical equity is a question which, I think is not now before this 
House.” 


Sir Nusserwanji Engineer, learned counsel for the plaintiffs, has argued that 
this equitable principle recognised and applied by the Court of Appeal in | 
England in the Building Soctety’s case is not applicable in Indig. Reliance 
was placed on the well-known principle that where there is a statuéory provision, 
the Courts should follow the statutory provision and they are, not efttitled to 
extend that provision by having recourse to any rules of equity. The argu- 
ment proceeded that the whole law of subrogation in India was to be found 
In 8, 92 of the Transfer of Property Act. I agree that where there is a statu- 
tory provision, the Court cannot extend the scope of that provision by incor- 
porating in its decision any docjrine or principle of equity. I also agree that 
the law of subrogation in India is to be gathered from s. 92 of the Transfer 
of Property Act. The proposition, however, pressed before me by the learned 
Solicitor General cannot be regarded as an extension of the doctrine of subro- 
gation. There is no question here of the quasi-lender claiming to step into 
the shoes of the original mortgagee of the property of the mortgagor, nor of 
his seeking to avail of the security created in favour of the mortgagee. What 
the quasi-lender seeks to do is to rely on the equity that the company shall 
not enrich itself with moneys not belonging to it when the moneys were advaneed 
to it by the lender for the very purpose of, and in fact directly utilised in, 
paying off a pre-existing liability of the company. What the bank contends 
is that in this state of facts it would be inequitable and against all conscience 
for the company to benefit by the moneys of the bank and especially when the 
bank holds a security and is in actual possession of the property’ on which 
that security was created. I do not think that the present contention of defen- 
dant No. 1 bank is founded on any extended application of the doctrine of 
subrogation. 


The authorities treat as ‘well-established, the broad principle, that if a com- 
pany borrows money and creates a security on its property when it has no 
power to do so no debt arises, either at law or in equity, and the lender cannot 
recover the money in an action tn personem, nor can he enforce the security. 
The position, however, is different and requires to be distinguished where al- 
though the borrowing being unauthorised is ultra vires, the money so borrowed 
is applied in the discharge of legal debts and liabilities of the company. In 
such a ease although the security cannot be enforced as such, the quasi-lender 
may say, not without justification, that the liabilities of the company having 
remained in substance unchanged he should on general. principles of equity 
not be deprived altogether of the benefit of the security and should in any 
event be permitted to hold on to what was in fact given to him. There is 
little doubt that this does seem to be justice. The only question is whether it 
is equity. It is clear that a claim of this nature was recognised in the decision 
of the Court of Appeal in England in the Building Society’s case relied on 
by the learned Solicitor General. 


The proposition that in such a case the quasi-lender should be permitted to 
æ hold on to his security is to some extent justified by that equity which, while 
not prepared to condone any illegality, requires the Court, as far as possible, 
to restore the parties to their original position even in cases of transactions 
ultra vires the company. Restitution in such cases is generally viewed wjth 
favour when it can be done without destroying other priorities and without 
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affecting the rights of innocent third parties. Although restitution ‘is by itself 
a distinct relief, it is not dissociated from c&ses where substantial relief is 
claime@® by a company on the ground of ultra vires. The extent to which res- 
titution may be granted must of necessity depend on the facts of each parti, 
cular case. Itis true that in the appeal that was carried to the House of Lords 
n the case of the Blackburn Building Society the House of Lords was net 
called upon to, and, therefore, did not, express any opinion on thig vexef but 
interesting question. Lord Dunedin in his very interesting judgment in 
another case, Sinclair v. Brougham,’ very cautiously referred to the effect of 
the decision of the Court of Appeal in the Blackburn Building Society’s case 
and observed that the case dealt with the question of retention of the securities 
flone and not ‘‘the fate of a claim at the instance of the Bank’’. It is also 
true that once the contract goes on the ground of ultra vires, the security also 
would go, fop to hold it and enforce it would be to hold it against all the 
world that is against all the creditors and shareholders of the company. The 
question whether,in such a case the security would be enforced in an action 
brought by the quasi-lender is beset with some doubt and difficulty. I am 
not, ‘however, called upon to decide that question in the present case. Here 
defendant No. 1 bank is not seeking any relief from the Court. It is relying 
on the transaction for the purpose of showing that it is in possession of the 
property of the mills company. It relies on th&t possession and says that it 
18 In any event entitled to retain the same. Moreover, it relies on that posses- 
sion as a shield and not as a sword. Therefore, the crucial question that arises 
for my determination is whether a quasi-lender, whose money has been applied 
in discharging a previous equitable mortgage on its property created by a 
compsny and who in his turn is in possession of the property of the company 
given to him in the purported performance of a contract to create security, 
which contract is a nullity as being ultra vires the company, can claim to retain 
that property on equitable grounds and say that he cannot be compelled to 
part with it without due restitution? The answer to this must largely depend 
on the facts of each particular case. In the case before me it cannot be said— 
no such suggestion was made by learned counsel for the plaintiffs—that to 
recognise that right of retention would affect other just priorities or rights 
of innocent third parties. Nor can it be said with any justification that to 
recognise that right of retention would make an invalid loan more valuable 
than a valid one. For all these reasons I have reached the comforting conclu- 
sion that even if I were to take the view that the whole transaction of mortgage 
in favour of defendant No. 1 bank was ultra vires and a nullity, I would yet 
hold that there is an equity arising in favour of the bank which entitles it to 
retain possession of the property given to it in the purported performance of 
the contract between the parties and to claim restitution before it can be 
compelled to part with possession of that property. Therefore, in that view 
of the matter also the plaintiffs are not entitled to the reliefs they seek in this 
suit. I must in fairness add that the case of defendant No. 1 bank was in 
the course of the arguments not confined to this limited aspect of the matter 
but principally was that in any event it was entitled to hold the security and 
enforce the same in terms of the contract annexed to the scheme sanctioned 
by the Court. 

Then there is one more point with which I must very briefly deal. The 
suit is for a declaration and a permanent injunction. These are discretionary 
reliefs.. Therefore, even if I had reached the conclusion that the transaction 
of morfgage in favour, of defendant No. 1 bank was ultra vires the mills com- 
pany, I would, in view of my decision that there is an equity which entitles {ife 
bank to retain the property and claim restitution, have had to consider whether 
any declaration of nullity should be given to the plaintiffs. No doubt a strong 
ease of inexpediency is required before the discretion for refusing declaratory 
relief ig exercised where it is shown that the right to sue exists and the ultra 
wires nature of the transaction is established. But on the facts.of the present 
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the ambit of s. 2 {d} (iti) of the Administration 
of Evacuee Property Act, 1950. 
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ADMINISTRATION OF EVACUEE 
PROPERTY ACT, S. 27—({Conid.) 


The Custodian of Evacuee Property, 
Bombay, on appeal passed an order confirming 
the order of the Assistant Custodian, Bombay, 
made under the Administration of Evacuee 
Property Act, 1950. A revision application 
to the Custodian-General, New Delhi, against 
the order of the Custodian was dismissed. 
A petition under art. 226 of the Constitution 
of India was presented to the High Court 
for a writ of certiorari challenging the order 
Of the Custodian. It was contended that the 
order of the Custodian had become merged in 
the order of the Custodian-General, and as 
the Custodian-General’s office was in New 
Delhi, the High Gourt had no jurisdiction to 
issue a wri against the Custodian-General, 
and the petition*was? therefore, not maintain- 
able :— 

Held, that what the petitioner was 
challenging was the order of the Custodian 
which was the effective and subsisting order, 
and not the order of the Custodian-General 
which merely in revision refused to interfere 
with the order passed by the Custodian, and 

that as the order of the Custodian was 
passed within jurisdiction, the petition was 
maintainable. 

When the revisional Court interferes with 
the order of the Court below, the result is 
not that the order of the lower Court is merged 
in the order passed by the revisional Court, 
but the result is that the order of the revisional 
Court sets aside or modifles the order of the 
lower Court. Whereas in the case of an 
appeal when the appeal is dismissed the appel- 
late Court confirms the decree of the trial 
Court, in the case of a revisional Court when 
it dismisses the petition in revision all that it 
does is that it does not interfere with the order 
of the Court below. The effect of the dis- 
missal of the petition is not to confirm the 
order of the trial Court, because no confirma: 
tion is necessary from the revisional Court. 
When the revisional Court dismisses the peti- 
tion, the true effect in law is that it refuses to 
exercise the revisional jurisdiction conferred 
upon it. The distinction between an appellate 
jurisdiction and a revisional jurisdiction i9 
vital and it does not necessarily follow that 
the principles which apply to an appeal must 
necessarily apply to a revision. The basis of 
the decisions that the order of the trial Court 
becomes merged in the order of the appellate 
Court is that there is a continuation of the 
suit and a rehearing of the suit by the appellate 
Court. It is also based on the fact that the 
appellate Court has no discretion not to admit 
an appeal if an appeal lies or not to give the 
relief to the appellant if he is entitled to the 
relief in law. 

A statyttory tenancy or a personal right to 
occupy premises cannot be construed to mean 
an occupancy right wit the meaning of 
s. 18(2) of the Administration of Evacuee 
Property Act, 1950. 

SIPAHIMALANI V. FIDAHUSSEIN. 
58 Bom.L.R.(0.C.J.)344. 


—_———-S. 27(2)—Jurtsdiction of High Court 
in reference under s. 27(2}—Whether High 
Court & reference can question finding of fact 
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6 e 
arrived at by District Judge—Whether property 
seized after August 14, 1947, must be evacuee 
property at date of such seizure within s. 2 (d) (ip). 

The jurisdiction that the High Cougt ean 
exercise in a reference under s. 27(2) of the 
Administration of Evacuee Property Act, 
1950, can ogly be the jurisdiction which the 
Custodian-General himself can exercise under 
8. 27(1) of the Act. That jurisdiction must be 
confined to the High Court satisfying itself as 
to the legality or propriety of the order passed 
by the District Judge and that jurisdiction 
cannot be extended to inquire into the correct- 
ness of the decision given by the District 
Judge on a question of fact. 

If any property is taken hold of after August 
14, 1947, and that property is subsequently 
declared to be evacuee property, even so the 
person, if he seizes that property without 
paying for it or without giving any other 
property in exchange for it, would come within 
the ambit of s. 2(d)(zt) of the Administration 
of Evacuee Property Act, 1950. 

CHHUGOMAL JASHARAM V. DIST. JUDGE, THANA. 
58 Bom. L.R.545. 


————§. 28. See ADMINISTRATION OF 
EvacuEE Property Act, 1950, 8.27. 
58 Bom. L.R.(O.G.J.)344. 


S. 48—Consiitution of India, art. 227 
—Condition precedent to exercise of power by 
Custodian under s. 48(2}—Wheiher High Court 
has power to eramine decision of Custodian that 
sum determined by him as due ts due under 
provisions of Act—Respondent appointed mana- 
ger by Custodian to manage evacuee property— 
Custodian calling upon respondent to submit 
statement of account with regard to evacuce 
property—Custodian afler considering such 
statement deciding that certain sum due to him 
from respondent and seeking to recover tt under 
s. 48 of Act—Whether amount determined by 
Custodian a sum payable under provisions of 
Act—Applicabtlity of s. 48—Object of Aci— 
Wheth.r Court or tribunal of limited jurisdiction 
can be assumed to possess power finally to deride 
facis with regard to its own jurisdiction— 
Construction of section of Act in relation to 
facts of case before Court whether permisstble— 
Whether open to Court to alter language of 
Legislature to give effect to a piece of legislation. 

It is a condition precedent to the exercise 
of the power of the Custodian under s. 48(2) 
of the Administration of Evacuee Prope 
Act, 1950, that the sum with regard to which 
he gives his decision or determination must be 
a sum due under the provisions of the Act. 
It is not sufficient for the Custodian to say 
that in his opinion a certain sum is due under 
the provisions of the Act. That opinion is 
subject to the scrutiny of the Court to which 
he is subordinate and, therefore, under ert. 
227 of the Constitution of India, the Hiffh 
Court has the power to examine the decision 
of the Custodian from the point of view of 
deciding whether he has acted within jurisdic- 
tion. 

Certain properties were declared evacuee 
properties under the Adminigtration of Evacuees 

e . 
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@roperty Act, 1950, and the respondent was 
appointed manager by the Custodian to 
panage these properties. Subsequently the 

usodian took back possession of the pro- 
perties and called upon the respondent to 
submit a statement of accounts with regard to 
his management of the properties. The 
Custodian after considering the statement 
submitted by the respondent, decided that a 
certain amount was due by the respondent to 
him and he issued a notice a the respon- 
dent to show cause why this amount should 
not be recovered from him under s. 48 of the 
Act. On the respondent's contending that 
the Custodian had no jurisdiction to determine 
the amount payable by him, the Custodian 
contended that in fact the amount determined 
by him was a sum payable under the provi- 
sions of the Act as it was determined by him 
as a result of the respondent being appointed 
a manager under s. 10(2)(d) of the Act and 
his having called upon him to subnsit returns 
and accounts under s. 10 (2)(f) of the Act :— 


Held, that the sum was really due under the 
ment arrived at between the Custodian 

and the respondent, 
that under the provisions of the Act the 
Custodian had neither the authority to deter- 
mine the liability of the respondent whom 
he had appointed as manager or to call upon 
him to pay any amount which he determined 

as due from him, 
that the sum was not, therefore, due by the 
respondent under any provision of the Act, and 


that the Custodian hed no jurisdiction to 
determine the liability of the respondent and 
to call upon him to pay the sum under s. 48 
of the Act. 

The object of the Administration of Evacuee 
Property Act, 1950, is to administer evacuee 
property, to manage, look after and preserve 
evacuee property. The object of the Act is 
not strictly to decide rights and liabilities of 
third parties who have dealings with the 
Custodian or with evacuee property. 

A Court or tribunal of limited jurisdiction 
cannot be assumed to possess the power 
finally to decide facts with regard to its own 
jurisdiction unless there is clear language to 
indicate that Legislature intended to confer 
upon such Court or tribunal the jurisdiction 
to decide jurisdictional facts. 

It is a mistake to try and construe a section 
of an Act only bearing in mind the particular 
facts that come up before a Court. A section 
must be construed so that it applies not onl 
to the particular facts of the case, but whi 
could be applied similarly if other facts come 
before the Court. The construction of a 
section cannot vary with the facts to which 
the section has got to be applied. 

@rdinarily the function of the Court should 

not to render any legislation futile or 
infructuous, but it is equally the function of 
the Court not to alter the language of the 
Legislature in order to give effect to any piece 
of legislation. 
GODBOLE v. Kunwar RAJNATHe 
. 58 Bom. L.R.(0.G.J.)779. 
L 
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ADMINISTRATIVE ORDER, principles 
of natural justice, whether can beemp8rted 


into. 

‘When the Legislature requires an authority 
to adopt the judicial process and the judicial 
approach, then any order passed by such gn 
authority without hearing the party to be 
affected by it would be bad because it would 
violate a fundamental principle of natural 
justice. But in dealing with an administrative 
order the approach must be different, and it 
would be erroneous to import into the consi- 
deration of an administrative order tke 
principles of natural justice. 

It is erroneous to 8 t that in every case 
where a fundamental right is sought to be 
taken away by the administritive order, the 
provision of the law would’ be bad because it | 
did not give the citizen theerigift to make a 
representation with regard to the deprivation 
of that right. It must depend upom the 
particular right which is being taken away, it 
would depend upon the circumstances and the 
conditions under which the authority is 
empowered to take away the right, and it also 
depends upon the eguards provided by 
the Legislature. 

BAPURAO DHONDIBA V. STATE OF BOMBAY. 
58 Bom.L.R.418. 


ADVOCATE—Righi to practise on original 
side of High Court. 

The right to instruct an advocate on the 
original side of the High Court is confined 
to the attorneys, and no advocate on the 
original side, whether he is an advocate of the 
High Court or an advocate of the Supreme 
Court, can appear instructed by anyone who 
is not an attorney of the High Court. 

Rule 46-B of the Rules of the High Court of 
Bombay, 1950, gives effect to the decision 
of the Supreme Court in Aswini Kumar Ghosh 
v. Arabinda Bose, [1958] S.C.R.1., that an 
advocate of the Supreme Court has the right 
to practise on the original side, the right to 
eae a connoting not only the right to plead 

ut also the right to act and to appear. The 
composite right has been given effect to in 
r. 46-B, and if a Supreme Court advocate wants 
to practise on the Original Side without being 
instructed by an attorney of the High Court, 
he can only do so provided he files a document 
empowering him to appear, plead and act for 
his client. 
Kau, Aimmp v. P. M. G., BOMBAY. 
58 Bom.L.R.(0.C.J.)231. 


APPELLATE JURISDICTION and 
revisional jurisdiction, difference between. 

When the revisional Court interferes with 
the order of Court below, the result is not that 
the order of the lower Court is merged in the 
order passed by the revisional Co but the 
result is that the order of the revisiofial Court 
sets aside or modifies the order of the lower 
Court. Whereas in the case of an appeal when 
the appeal is dismissed the appellate Court 
confirms the decree of the trial Court, in the 
ease of a revisional Court when it dismieses 
the petition in revision all that it does is that 
it does not interfere with the order of the 
Court below. The effect of the dismissal of 
the petition is not to confirm the ordef of the 
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trial Court, because no confirmation is neces- 
sary from the revisional Court. When the 
revisional Court dismisses the petition, the 
true effect in law is that it refuses to exercise 
the revisional jurisdiction conferred upon it. 
The distinction between an appellate jurisdic- 
tion and a revisional jurisdiction is vital and it 
does not necessarily follow that the principles 
which apply to an appeal must necessarily 
apply to a revision. ‘The basis of the decisions 
that the order of the trial Court becomes 
merged in the order of the appellate Court 
is that there is a continuation of the suit and 
a rehearing of the suit by the appellate Court. 
It is also based? on the Pact that the appellate 
Court has no discrttion not to admit an appeal 
if an ap lieg or not to give the relief to 
the ap t if he 1s entitled to the relief in 
law. ¢ 
SIPAHIMALANI V. FIDAHUSSEHIN. 

58 Bom.L.R.(O.C.J.)344. 


APPELLATE TRIBUNAL, expression of 


opinion by. 
The Appellate Tribunal must try and 
confine itself to the question that really arises 


in the ae before it and not travel outside 
the ambit of its jurisdiction and express 
opinions prejudicial to the assessee which 
may help the Department in taking proceedings 
against the assessee. 
INDIRA BALKRISHNA v. Comer. I. T. 

58 Bom.L.R.717. 


ARBITRATION—Award—Challenge to vali- 
dity of award—Application of docirine of 
estoppel or acquiescence to case of award— 
Whether open to respondent, in petition to set 
aside award, to raise defence in affidavit in 
reply that subsequent to petition parties had 
agreed to treat award as binding and that peti- 
tioner had agreed to withdraw petition— Indian 
Sale of Goods Act (IL of 1930), Sec. 55. 

Even if an award be bad, the party complain- 
ing of the same may preclude himself from 
impeaching it if he has acted on it and accepted 
the whole or part of the benefit it gave him. 
In such a case an estoppel arises which affords 
a good defence to any attempt to seat 34 
the validity of the award. There may 
conduct on the part of the person seeking the 
remedy which ought to preclude that person 
from having it; as for instance an act from 
which the inference ought to be drawn that 
the party has, with knowledge of the facts, 
accepted the award which he seeks afterwards 
to get rid of, or has taken advantage and 
dervied benefit from the award which it would 
be unfair and inequitable to permit him, after 
having received it, to treat as if of no conse- 
quence. 

A cl&r distinction must be made between 
merely performing an award and accepting 
benefit under an award. The acquiescence or 
approbation or acceptance of the award that 
precludes the challenge to the validity of the 
award must be something more than mere 
performance of something directed to be done 
by the award. It must amount to knowingly 
accepting some benefit under it. The facts 
and Arcumstances of the case must show that 


GENERAL INDEX. : ° 1077 


d 
ARBIRRATION—Contd.) oe 


there is an attempt by a party to assert the 
invalidity of the award after ° koering 
receiving some benefit under the award 
Even an acceptance of the benefit under 
protest may amount to acquiescence in the 
award especially if there is delay in “taking 
proceedings to set aside the award. 

In a petition to set aside an award, it is 
open to the respondent to show that subse- 
quent to the petition the parties agreed to 
treat the award as binding and also to show that 
the petitioner has subsequent to his petition 
agreed to withdraw the same or get the same 
dismissed. Jt is open to the respondent to 
raise such a defence in his affidavit in reply, 
and if the facts are not in dispute, the Court 
will entertain the objection, and will not 
insist on a separate Notice of Motion being 
taken out for recording the compromise. 
KEDARNATH & Sons v. [INDIA UNITED MILLS. 

58 Bom.L.R.(O.C.J.)907. 


. ARBITRATION ACT (X of 1940). 


The provision contained in the Arbitration 
Act, 1940, for setting aside an award on the 
ground of misconduct of an arbitrator applies 
to an award made by a private arbitrator to 
whom an industri ispute is submitted 
under s. 66 of the Bombay Industrial Relations 
Act, 1946. 

TEXTILE Las. Asscn. Vv. Lasocr App. TRIB. 
58 Bom.L.R.26. 


——S. 2— Indian Companies Act (VII of 
1918), Sec. 21—Order passed by trial Judge 
extending time for making award whether 
appealable—Article of association providing 
that disputes arising out of or in course of 
dealings and transactions between members of 
Association should be settled by arbitrators— 
Whether dispute as to existence of transactions a 
dispute covered by such article of assoctatton— 
Construction of articles of association—Words 
of wider denotation used in bye-laws whether 
eatend meaning of words usea in article of 
association—Articles of association whether 
constitute a contract between members inter se— 
Whether an arbitration agreemeni as required by 
s. 2 of Arbitration Act can reside tn articles of 
association—Bye-law providing for hearing of 
disputes by fluctuating body of arbitrators— 
Dispute not heard by same arbitraters—Award 
made by such fluctuating body of arbitratcrs 
whether invalid. 

Under s. 89 of the Arbitration Act, 1940, 
an order passed by the trial Judge extending 
time for making an award is not appealable. 

Under an article of association of an Associa- 
tion all claims and disputes arising out of or in 
course of all dealings and transactions between 
one member of the Association and another 
had to be settled by arbitration and without 
recourse to law. On the question whether 
the expression “ disputes arising out of gr ut 
course of all the dealings and transact#ons 
between members” included a dispute as to 
the existence of the dealings or transactions 
themselves :— 

Held, that under the article of association, 
a dispute as to the existence of the transactions 
or dealings themselves was not covered by it 
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and ne obtigation was imposed upon any 
member to refer such a dispute to the arbitra- 
tion of the committee provided for by the 
byg-laws made by the Association. 
rcenstruing the relevant articles of asso- 
ciation, the Court may, before accepting any 
specific construction, take into account all the 
relevant articles together with the bye-laws. 
If the words used in the relevant articles are 
ambiguous, an attempt should be made to 
adopt such a construction of the said words 
as would avoid a conflict between the articles 
and the bye-laws. But if the words used are 
clear and unambiguous and they irresistibly 
lead to the inference that jurisdiction to deal 
with the dispute as to the existence of the 
contract itself was not intended to be conferred 
on the Arbitration Committee, then that 
meaning cannot be extended merely because 
words of wider denotation may have been 
used in some of the bye-laws. In the very 
nature of things, bye-laws are subordinate to 
the articles of association, and indeed*they are 
framed in order to carry out the provisions 
contained in the articles themseives. 

Under s. 21(7) of the Indian Companies 
Act, 1618, the articles of association, when 
registered, constitute a contract, not only 
between the company and its members, but 
even between members inter se. 

If the provisions of s. 21(1) of the Indian 
Companies Act are liberally construed and it is 
held that n contract resulting from the articles 
of association between niembers inter se is not 
subject to any artificial limitation that its 
application is confined only to the company 
relationships subsisting between the members 
or to disputes in respect of the management of 
the association as such, then it would be 
possible to hold that it is a general agreement 
containing several clauses between one member 
and another and the article providing for 
compulsory arbitration is a general arbitration 
agreement which would govern all the dealings 
which have been entered into between one 
member and another in respect of a commodity 
falling within the purview of the association. 
On this view, the articles of association would 
constitute a general contract containing an 
arbitration clause and all contracts of the 
kind just described would attract the provisions 
of such arbitration clause. The position in 
respect of oral contracts made between one 
member and another would, on this view, not 
be materially different from the position of 
contracts which are made expressly subject to 
the articles of association. What is expressly 
mentioned in this latter class of contracts can 
be said to be included in all similar contracts 
by necessary implication having regard to the 
articles of association which constitute a 
general contract between one member and 
agother. 

Ið there is a rule or a bye-law of an Associa- 
tidh specifically providing for the hearing of 
the dispute by a fluctuating body of arbitra- 
tors, then the plea that the same arbitrators 
have not heard the dispute would not invali- 
date the award. 

Suiy OMAR v. BANSIDHAR. 


58 Bom.L.R.3. 


THE BOMBAY LAW REPORTER. 


[vor, Sni. 


ARBITRATION ACT, 8.359. See ARBI- 
TRATION Act, S. 2. e ° 
58 Bom. L. R. 3. 
First Schedule, S. 3—Arbitrator when 
canbe said to have entered on the reference— 
whether arbitrator enttrs on a reference when he 
starts hearing the reference on merits. 

Where an arbitrator holds a preliminary meet- 
ing and gives directions to the parties as to 
the future progress of the arbitration, he can 
be said to have entered on the reference 
within the meaning of s. 8 of the First Schedule 
to the Arbitration Act, 1940, and such enter 
ing upon the reference is not postponed to 
such time as when he starts hearing the parties 
on the merits of the matter before him. 
BABUBHAI YANMALIDAS v. PŘABHOD JOSHI. 

58 Bont. L.R.{0O.G.3.)917. 


ARBITRATOR, when enters'on the reference. 
Where an arbitrator holds a preliminary 
meeting and gives directions to the parties 
as to the future progress of the arbitration, 
he can be said to have entered on the reference 
within the meaning of s. 3 of the First Schedule 
to the Arbitration Act, 1940, and such enter- 
ing upon the reference is not postponed to 
such time as when he starts hearing the parties 

on the merits of the matter before him. 
BABUBHAI VANMALIDAS v. PrasHop Josm. 
58 Bon.L.R.(O.C.J.)917. 


ARBITRATORS—Bye-law providing for hear- 
ing of disputes by fluctuating body of arbitrators 
—Dispute not heard by same arbitrators—Award 
made by such fluctuating body of arbitrators 
whether invalid. 

If there is a rule or a bye-law of an Associa- 
tion specifically providing for the hearing 
of the dispute by a fluctuating body of arbi- 
trators, then the plea that the same arbitrators 
have not heard the dispute would not invali- 
date the award. 


Surv OMKAR v. BANSIDHAR. 58 Bom.L.R.3. 


ARTICLES OF ASSOCIATION, Con- 
struction of. 

In construing the relevant articles of asso- 
ciation, the Court may, before accepting any 
specific construction, take into account all 

e relevant articles together with the bye- 
laws. If the words used in the relevant 
articles are umbiguous, an attempt should 
be made to adopt such a construction of the 
said words as would avoid a conflict between 
the articles and the bye-laws. But if the 
words used are clear and unambiguous and 
they irresistibly lead to the inference that 
jurisdiction to deal with the dispute as to the 
existence of the contract itself was not intend- 
ed to be conferred on the Arbitration Com- 
mittee, then that meaning cannot be extended 
merely because words of wider denotation 
may have been used in some of the 
bye-laws. In the very nature ofẹ things, 
bye-laws are subogdinate to the articles of 
association, and indeed they are framed iu 
order to carry out the provisions contained 
in the articles themselves. 


SHIV OMKAR v. BANSIDHAR. 58 Bom L.R.3. 


AUTHORITY, Payment of Wages Act, 


Jurisdiction of. 


The jurisdiction of the Authority under 
the Payment of Wages Act, 1996, is fimited 
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AUTHORITY —(Contd.) 


e 

to decidt what is contract in the sense of 
co the contract in order to determine 
the liability of the employer to pay wages. 
But when the employer, and the employee 
@ome before him and rely on different contracts, 
it is not within his: jurisdiction to decide 
which of the two contracts holds the field, 
which of them is subsisting and under which 
of them the employer is liable to pay wages. 
It is only when there is no dispute as to the 
contract that subsists and regulates the rights 
find liabilities of the parties that the juris- 
diction of the Authority arises to determine 
the quantum of wages. 
ANTHONY ALMEDA 0. TAYLOR. 

° 58 Bom.L.R.899. 


e 

AWARD, validity of 

Eyen if an award be bad, the party com- 
plaining of the same may preclude himself 
from impeaching it if he has acted on it and 
accepted the whole or part of the benefit 
it gave him. In such a case an estoppel 
arises which affords a good defence to any 
attempt to challenge the validity of the 
award. There may be conduct on the part 
of the person seeking the remedy which ought 
to preclude that person from .having it; 
as for instance an act from which the inference 
ought to be drawn that the party has, with 
knowledge of the facts, accepted the award 
which he seeks afterwards to get rid of, or 
has taken advantage and derived benefit 
from the award which it would be unfair 
and inequitable to permit him, after having 
received it, to treat as if of no consequence. 

A clear distinction must be made between 
merely performing an award and accepting 
benefit under an award. The acquiescence 
or approbation or acceptance of the award 
that precludes the challenge to the validity 
of the award must be something more than 
mere performance of something directed to be 
done by the award. It must amount to know- 
ingly accepting some benefit under it. The 
facts and circumstances of the case must 
show that there is an attempt by a party to 
assert the invalidity of the award after 
knowingly receiving some benefit under the 
award. Eva an acceptance of the benefit 
under protest may amount to acquiescence 
in the award especially if there is delay in 

ing proceedings to set aside the award. 

In a petition to set aside an award, it is 
open to the respondent to show that subse- 
quent to the petition the parties agreed to 
treat the award as binding and also to show 
that the petitioner has subsequent to his 
petition agreed to withdraw the same or 
get the same dismissed. It is open to the 
respondent to raise such a defence in his 
affidagit in reply, and if the facts are not in 
dispute, the Court will entertain the objec- 
tion, and will not insiston «a separate Notice 
of Motion being taken out for recording the 
compromise. i 
KEDARNATH & Sons v. Inpa Untrep MILLS. 

58 Bom.L.R.(O.C.J.)907. 
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BAR QOUNCILSACT, S. 10 Çostd ) 


(XVII of 1879), Sec. 13§)—Whether words e 


“professional or other misconduct in 8. 10, 
Indian Bar Councils Act confer disciplinam 
jurisdiction on Court to take action tn all cases 
of misconduct, professional or otherwise. 
The words “professional or other miscen@uct”’ 
in s. 10 of the Indian Bar Councils Act, 1926, 


confer on the Court disciplinary jurisdiction e 


to take actien in all cases of misconduct whether 
in a professional or other capacity and it 
is left to the discretion of 
action only in suitable cases. 

In THe Marrer or Mr. D., A SUPREME COURT 
ADVOCATE. 58 Bom.L.R.(S.C.)510. 


BARODA STATE (APPLICATION OF 
LAWS) ORDER, 1949, Cl. 12—Indian 
Limitation Act (IX of 1908), Secs. 20, 4, 5— 
Whether cl. 12 of Order prescribes a pertod 
of limitation or an ewtended period of grace— 
Part payment on promissory-note made within 
period prescribed under cl. 12—Whether such 
part p t amounts to valid acknowledgment 
under 8. 20 of Indian Limitation Act. 

A sree ee was executed by the 
defendant in favour of the plaintiff on May 
18, 1948, when a suit on a promissory-note 
under the law of limitation prevailing in 
Baroda prior to its merger was governed 
by a rule of six years. After the State of 
Baroda merged with Bombay, the Baroda 
State (Application of Laws) Order, 1949, 
was promulgated and cl. 12 of this Order 
provided that, ‘Notwithstanding anything 
contained in this Order, if the period of limi- 
tation prescribed by the Indian Limitation 
Act, 1908 (IX of 1908), for any suit, appeal 
or application is less than the period prescribed 
by any cor nding law in force in the Baroda 
State immediately before the commencement 
of this Order, such sult, appeal or application 
may be instituted within two years next 
after the date of the commencement of this 
Order or within the period prescribed by 


edgment by part payment of the 
principal amount of the promissory-note. 
On June 18, 1954, the plaintiff filed a suit 
against the defendant on the promissory- 
note. On the question whether the suit 
was barred by limitation :— 

Held, that under cl. 12 of the Order the 
suit had to be filed on or before August 1, 
1951, ie. within two years next after the 
coming into force of the Order, 

that before this period had expired, a part 
payment of the principal amount had been 
made on June 28, 1951, and 

that as cl. 12 of the Order had prescribed 
a period of limitation for suits on promissory- 
notes, the part payment amounted to a valid 
acknowledgment under s. 20 of the Indian 
Limitation Act, 1908, and the suit was, tbere- 
fore, in time. e 
AMBALAL HARJIVANDAS V. CHANDULALY 
58 Bom.L.R.399. 


BOMBAY AGRICULTURAL DEBTORS 
RELIEF ACT (Bom. XXVIII of 1947), S. 4. 
See BOMBAY AGRICULTURAL DEBTORS 
RELIEF Act, 1947, S. 14.° 58 Borh.L.R.218, 
3 e e 
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BOMBA% AGRICULTURAL DEBTORS 
RELIEF ACT,S.6. See BOMBAY AGRIQSLTURAL 
e DEBTORS RELIEF gicT, 1947, S. 24. 
M eA 58 Bom.L.R.972. 
L 


—— 5S. 14—Darkhasi filed by creditor, in 
exgyulion of decree, transferred to Bombay 

ral Debtors Relief Act Court—Applica- 
tion by debtor for adjustment of debts—Issue of 


e general notice under s. 14(b) and creditor 


not filing statement in response—dpplications 
heard together and award made rejecting cre- 


e “<ditor's application on ground that he had failed 


to prove his debi— Whether necessary for cre- 
ditor io prove his debt—Creditor’s fatlure to 
submit statement in response to general notice 
whether extinguishes debt. 

A darkhast filed by the petitioner, in res- 
pect of a mortgage decree obtained by him 
against the debtor, was transferred under s. 
19 of the Bombay Agricultural Debtors 
Relief Act, 1947, to the Bombay Agricultural 
Debtors Relief Act Court and it was numbered 
as an application. The debtor also applied 
for adjustment of his debts and a general 
notice under a. 14b) of the Act wa% issued. 
The petitioner did not file a statement in 
response to this notice. The two applications 
were heard together. At the hearing the 
petitioner was absent. The debtor was 
examined and he failed to prove the adjust- 
ment of the debt which he had pleaded. The 
trial Court dismissed the petitioner’s applica- 
tion and subsequently an award was passed 
rejecting the petitioner's claim on the ground 
that he had failed to prove his debt. The 
petitioner contended before the High Court 
that unless the debtor proved that the decre- 
tal dobt was satisfied or was adjusted or was 
otherwise barred, it was incumbent on the 
Court to take the debt as proved and to deal 
with it under the provisions of the Act. The 
debtor, on the other hand, contended that as 
the petitioner had not submitted a statement 
in compliance with the provisions of s. 14b) 
in respect of the debt due to him, the said 
debt was extinguished under s. 15(7) of the 
Act :— 

Held, that it was for the debtor to prove 
how the decretal amount was adjusted or 
barred and that it was not necessary for the 
petitioner decree-holder to take elaborate 
steps to prove his debt beyond producing the 
decree, 

that as a result of its transfer under the 
provisions of s. 19 of the Act, the darkhast 
application made by the petitioner had to 
be treated as an application made under 
s. 4 of the Act and, therefore, the petitioner 
was not required to furnish a statement in 
the prescribed form under s. 14{5), and hence 
the debt due to him was not extinguished 
under s. 15 (1), and 

that, therefore, the darkhast claim made 
by the petitioner was valid and subsisting. 
Bagicuanp KUNDANMAL V. SARDARSING. 

o 58 Bom.L.R.218. 


» 
S. 14. See Bospay AGRICULTURAL 
DEBTORS RELEF Act, 1947, S. 15, 
58 Bom.L.R.804. 


————-§. 15—-Notice issued under s. J4 
on a creditor of defendant applying for his 
® 
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adjusiment of debts—Plaintiff, in whose favour 
defendant had passed promissory note exceeding 
Rs. 15,000, not submitting statement of his 
claim in answer to notice—Defendant adjudge 
debtor and award made under Aci—Sutt filed 
by plaintiff against defendant on promissory 
nolte—Whether debt due to plaintiff extinguished 
as a result of his not filing statement of claim— 
Maintainabuity of suiti—Whether 8. 15(1) res- 
tricted to debts due to creditors named in applica- 
tion for adjustment of debis and served with 
notice under 3. 14(a). 

. A debt due to the creditor who has not 
submitted a statement to thee Debt Adjust- 
ment Court in respect of it wnder s. 14 of the 
Bombay Agricultural Debtors Relief Act, 
1947, is not extinguishe® under s. 15(1) of 
the Act even if an award is made undeg the 
Act, when the debtor has by his declaration, 
act or omission intentionally caused or 
permitted his creditor to believe that he 
was not a “debtor” within the meaning of 
the Act or that in respect of his debt no appli- 
cation may lie under s. 4 of the Act. 

A creditor of the defendant had filed a 
debt adjustment application against him and 
of that application a general notice under s. 14 
of the Bombay Agricultural Debtors Relief 
Act, 1947, was issued. The plaintiff, in 
whose favour the defendant had passed a 
promissory note for a sum exceeding Rs. 15,000, 
did not in answer to the general notice submit 
a statement of his claim. Thereafter the 
defendant was adjudged a debtor and an 
award was made. On a suit filed by the 
plaintiff against the defendant to recover 
the amount of the promissory note, the defen- 
dant contended that as the plaintiff had 
failed to file his statement of claim, the debt 
Was segs berate under s. 15 (7) of the Act :— 

Heid, that the execution of the promissory 
note by the defendant which was a bona 
fide admission of liability for an amount 
exceeding Rs. 15,000, was a declaration or an 
act within the meaning of s. 15(2) of the Act 
which intentionally caused the plaintiff 
to believe that the debts due by the defendant 
could not be adjusted under the Act, 

that the omission of the defendant to file 
a statement showing that the plaintiff was 
his creditor for a sum exceeding Rs. 15,000, 
must be deemed to have intentionally caused 
the plaintiff to believe that the defendant was 
not a debtor for the purposes of the Act, and 

that, therefore, the defendant could not 
elaim that the liability due to the plaintiff 
was extinguished by virtue of s. 15(Z) of the 
Act and the plaintiff’s suit was maintainable. 

Section 15(/) of the Bombay: Agricultural 
Debtors Relief Act, 1947, applies in terms 
to ‘every debt’ and is not restricted tg debts 
due to creditors who, are named in the appli- 
eation for adjustment of debts and are served 
with notice under s. 14(a) of the Act. 
LaxmaN BABAJI V. AKHARAM SAHEBRAM. 

58 Bom.L.R.804. 


———-§. 15. See BOMBAY AGRICULTURAL 
DEBTORS RELIEF Act, 1947, S. 14. 
58 Bom.L.Re218. 


1950]. : 


t 
BOMBAY AGRICULTURAL DEBTORS 
RELIE ACT, S. 19. See BOMBAY AGRICUL- 
TURAL DEBTORS RELIEF Acr, 1947, S. 14. 
58 Bom.L.R.218. 


———S. 22—Civil Procedure Code (Act 
P of 1908), O. XXXIV—Whether accounts 
can be taken under Act beiween debtor and 
creditor between date of application for adjust- 
ment of debis and date of award. 

Under the Bombay Agricultural Debtors 
Relief Act, 1947, accounts can be taken 
petween the creditor and the debtor subsequent 
to the making of the application for adjust- 
ment of debts and upto the date when the 
award is made. 

DANEPPA SATVEERAPPA V. MALGOUDA. 
° 58 Bom.L.R.324. 


e o 

S. 22 (2) (3) and second proviso— 
Kolfapur Debt Conciliation Act, Sec. 14 (1) (2}— 
Kolhapur State (Application of Laws) Order, 
1949, para. 5, promso—Amount due to creditor 
settled by Conciliation, Board established under 
Kolhapur Debt Conciliation Act and registered 
under 8. 14(2) of such Act—Whether such 
amount could be subjected to cuts under s. 22 
of B. A. D. R. Act—Words “ the amount so 

ined shall be binding on the parties” in 
second proviso to s. 22 of Bom. Act whether 
exclude application of relevant rules prescribed 
by 3. 22 of Act—-Whether second proviso to 8. 22 
ultra vires. 

The second proviso to s. 22 of the Bombay 
Agricultural Debtors Relief Act, 1947, prevents 
an inquiry being held into the history and 
merits of the transactions covered by the 
conciliation agreement but requires that the 
amounts determined by the said agreement 
should nevertheless be subjected to cuts 
in the same manner as the amounts deter- 
mined by decrees passed by Courts of competent 
jurisdiction are subjected to the same cuts. 

The expression ‘“‘the amount so determined 
shall be binding on the parties” in the second 
proviso to s. 22 of the Bombay Agricultural 
Debtors Relief Act, 1947, means that the 
determination of the said amount will not 
be reviewed and reconsidered by inquiring 
into the previous history and nature of the 
dealings een the parties and it is not 
intended to exclude the application of the 
eral relevant rules prescribed by s. 22 of the 

ct. 

The object of the second proviso to s. 22 
of the Act is to place the transactions which 
have been the subject-matter of conciliation 
agreements under the Kolhapur Debt Conci- 
liation Act on the same footing as the transac- 
tions covered by the first proviso to s. 22. 
Just as in regard to transactions under the 
first proviso the preliminary inquiry under 
8. 22 ig prohibited but the application of the 
re rules for determining the amount 
is allowed, so in the case*of transactions which 
have become the subject-matter of a conci- 
liation agreement under the Kolhapur law 
there would be no inquiry into the merits 
and history of the transactions and the adjust- 
ment of the debts will begin with the ogre 2 
tion that the amount determined by the 
conciliation machinery is binding between 


the Parties. 
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The right under s. 14(2) of the Kolhapur 
Debt Conciliation Act to execute the condi- 
liation agreement as if it was a decree of a 
civil Court, is not affected by the application 
of the material rules as to artificial cu® finder 
s. 22 of the Bombay Agricultural Debtors 
Relief Act, 1947, so as to make the said ® 
application udtra vires of para. 5 of the Kolhapur 
State (Application of laws) Order, 1949. = 
RAMCHANDRA VITHAL v. PAYAGONDA. 
58 Bom.L.R.758, 


———-S, 23. See BOMBAY AGRICULTURAL 
DEBTORS RELIEF Act, 1947, S. 22. 
58 Bom.L.R.324. 


——_——-S. 24—Agreement of sale of land 
accompanied by delivery of possession—Whether 
such agreement creates transfer of land 


within s. 24—Applicabiltly of s. 24. 

Section 24 of the Bombay Agricultural 
Debtors, Relief Act, 1947, has no application 
to a mere agreement of sale even if it is accom- 
panied by delivery of possession of the pro- 
perty agreed to be sold in anticipation of exe- 
cution of a deed of sale. 

GURAPPA NINGAPPA 0. BASWANNAPPA. 
58 Bom. L.R.459. 


——S. 24—Transfer of Property Act 
(IV of 1882), Sec. 91—Respondent claiming in 
debt adjustment application that transfer of 

by him and others in nature of mortgage— 
Lower Coutts holding that transaction a mortgage 
and respondent alone a debtor within Act— 
Whether impugned transaction could be declared 
mortgage to extent of interest of respondent 
in property and debt scaled down and award 
limited to such interest—Respondent whether 
entitled to redeem entire property. 

The respondent and others filed a debt 
adjustment application alleging that they 
were agricultural debtors or agricultural 
labourers within the meaning of the Bombay 
Agricultural Debtors Relief Act, 1947, and 
claimed that the transfer of certain lands 
under a sale-deed by the father of the res- 
pondent and others was in the nature of a 
mortgage. The lower Courts held that the 
transaction was in the nature of a mortgage, 
that the respondent was alone a debtor within 
the meaning of the Act and the other appli- 
cants were not debtors and that the respondent 
was entitled to redeem the mortgage in its 
entirety. It was contended that the res- 
pondent alone being a debtor, the impugned 
transaction could be declared a mortgage 
to the extent of his interest in the property 
and that the mortgage debt could be scaled 
down to the extent of a fraction of the debt 
equal to the fractional interest which the 
respondent had in the property, and 
the rest of the debt could not be scal own 
under the Act :— @ 

Held, that as the respondent was one of 
the co-mortgagors, he was liable for the 
whole debt jointly and severally, and he was 
entitled to redeem the entire property on 
payment of the debt declared to be.due under 


the mortgage, and ‘ 
e e o 
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that, therefore, the Court had to take an 
account of the entire debt due under the 
mortgage even though some of the mortgagors 
wetongt debtprs within the meaning of the 
Act,°and that the scaling down had also to 


e be of the entire debt and the award had 


also to relate to the entire debt, and could 
not be limited to the fractional interest 


“of the respondent in the property encumbered 


by the mortgage, and 

that on payment of the amount declared 
to be due under the Act, the respondent 
was entitled to redeem the mo in its 
entirety and to obtain possession of the 
property. 

A debtor having the right under s. 24 of 
the Bombay Agricultural Debtors Relief 
Act, 1947, to show that a transaction whereby 
property is transferred is in the nature of 
a mortgage, that right cannot be limited to 
the debtor's interest in the property subject 
to the mortgage. Under s. 24 it iseopen to 
the Court having regard to the circumstances 
connected therewith to declare a transfer 
by the debtor, or by any other person from 
whom he has inherited the right, to be in the 
nature of a mortgage. There is nothing in 
the section to support the view that the decla- 
ration of the real nature of the transfer will 
be limited to the interest which the debtor 
has in the property transferred. In its very 
Nature a mortgage is an indivisible transfer 
and it cannot be partially o mortgage and 
partially a sale or transfer of another character. 
AMBU Rama v. Bnat Haya. 

58 Bom.L.R.972. 


——__—_— -§. 24 (2)—Transaction between agri- 
cultural labourer and creditor admittedly and 
in form a mortgage—Whether agricultural 
labourer can invoke s. 24(2) for adjustment 
of his dcbt—Construction. 

Section 24(2) of the Bombay Agricultural 
Debtors Relief Act, 1947, can be invoked 
by an agricultural labourer for the adjustment 
of his debt when the transaction between him 
and his creditor is admittedly, and even in 
form, one of mortgage. 

Section 24(2) of the Act must be liberally 
construed and the higher right given to the 
agricultural labourer to establish the real 
nature of the transaction between him 
and his creditor should be deemed to include 
the lesser and the lower right of claiming the 
adjustment of his debts when the transaction 
between him and his creditor has not even 
taken the form of an ostensible sale-deed, 
but is in form and in substance a mortgage- 
deed. An agricultural labourer, in such a oase, 
should bo regarded as a debtor as soon as 
# és shown to the satisfaction of the Court 
thatthe debt whose adjustment he seeks to 
ob is even in form a debt and needs 
no adjudication in Court. The right claimed 
by an agricultural labourer in such a case is 
obviously of the same kind as the right con- 
ferred upon an agricultural labourer in respect 
of ostensible sale-deeds and compared to the 
latter right it is a lesser and a smaller right 

qt ode 
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and must be deemed to be included within the 

meaning of s. 24(2). 

SAKHUBAI KĶKRHANDOBA v. LAXMIBAI. e 
58 Bom.L.R.395. 


——_——-§. 31. See BOMBAY AGRICULTURAL 
DEBTORS RELIEF Act, S. 22. 
58 Bom.L.R.324. 


————_§. 32—Transfer of Property Act IP 
of 1882), Sec. 55 (6) (b)—Indian Limitation 
Act (IX of 1908), Art. 144, 3. 28—Land sold 
y petitioner by oral sale for gonsideration— 
pplication by petitioner, aftgr expiry of twelve 
years from date.of sale, for adjustment of debis 
and possession of lanta- Whether petitioner 
ER to order under s. 32(2) (v) of B. A. D. R. 
ct. 

The petitioner on June 6, 1988, sold certain 
Jand by an oral sale to the opponent for a 
consideration. On September 27, 1084, a 
vardi or intimation to effect mutation entry 
was given to the village officer and an entry 
in the name of the opponent was made in 
the record of rights. On October 6, 1945, 
the petitioner applied under the Bombay 
Agricultural Debtors Relief Act, 1989, alleging 
that the sale by him of his Jand to the oppo- 
nent was in the nature of a mortgage and that 
the debt due thereon was satisfied and prayed 
for an order of return of the land. On the 
opponent’s contention that the application 
having been filed more than twelve years 
after the date of the sale, he had become 
owner of the land by adverse possession, the 
grees contended: that as the opponent 

ad a charge on the land for the price paid 
by him, the debt due under the charge was 
liable to be adjusted under the Bombay 
Agricultural Debtors Relief Act and the Court 
was entitled to pass an order for delivery of 
possession of the land to the petitioner even 
after his title was extinguished by adverse 
possession :— 

Held, that the title of the petitioner to the 
land was extinguished as he had failed to 
ora any proceeding within twelve years 
rom the date of delivery of ion of 
the land, a dii 

that the petitioner could not, by having 
recourse to the provisions of the Bombay 
Agricultural Debtors Relief Act, claim posses- 
sion of the land on the plea that there was 
a subsisting charge on the land which the 
opponent could have enforced, as by the 
extinction of the title of the petitioner the 
opponent had become the owner of the land 
and his charge had merged in his title, and 

that, therefore, the petitioner was not entitl- 
ed to an order under s. 82(2)(v,of the 
Bombay Agricultural Debtors ef Act. 
Daaabu Duonnu v. TuKapu MOTIRAM. 

58 Bom.L.R.735. 


—_—__———S. 32 (2) (v}-Bombay Tenancy Act 
(Bombay XXIX of 1939), Secs. 2A, 3, 34— 
Bombay Tenancy and Agricultural Lands Act 
(Bom. LXVII of 1948), Sec. 4(c)—Application 


for adjustment of debts by debtor under Bom. 


Act (XXVIII of 1947)—Creditor a prBtected 


1966] 
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tenant under provisions of Bom. Act XXIX 
of 1939—Whether creditor could set up rights 
vatlable to him under carlier Tenancy Act. 

On May 22, 1940, a Thevi Patta was passed 
in favour of the creditor by the debtor and 
subsequently on April .20, 1948, a mortgage 
was executed between the same parties in 
respect of the same property. The debtor 
applied for adjustment of the debts due to 
ghe creditor and in these proceedings the 
ereditor contended that the Thevi Patta 
amounted to a lease and a mortgage, and 
though the debt due to him could be adjusted 
under the provisions of the Bombay Agri- 
cultural Debtor# Relief Act, 1947, it was 
not open t® the Court to direct that the pro- 
perty belonging fo the debtor should be 
restered to her. It was common ground 
that the tenancy rights set up by the creditor 
were governed by ss. 2A and 8A of the Bombay 
Tenancy Act, 1989 :— 

Held, that so far as the provisions of the 
earlier Tenancy Act of 1989 were concerned, 
the creditor was entitled to plead the status 
of a protected tenant and, therefore, under the 
relevant provisions of the earlier Tenancy 
Act he was not liable to be evicted, but that 
the rights which the creditor could set up 
under the provisions of the earlier Tenancy 
Act did not avail him in the present proceed- 
ings, because s. eae (vo) of the Bombay 
Agricultural Debtors Relief Act, 1947, expressly 
authorises the Court to deliver possession of 
any property of the debtor notwithstanding 
any law or contract to the contrary. 

The policy underlying the provisions of 
8. 82 (2) (v) of the Bombay icultural Debtors 
Relief Act, 1947, is very clear. When debts 
of agricultural debtors are being adjusted on 
terms favourable to the debtors, on grounds 
of social justice Legislature desired that after 
the debts were justed and awards were 
made embodying the terms on which the 
debts should be adjusted it was essential 
that the agricultural debtors should be put 
in possession of their agricultural lands, and 
in order to make this provision effective 
Legislature took the precaution of laying 
down that an order for possession of their 
agricultural lands should be passed in favour 
of debtors though there may be provisions 
to the contrary in some other laws or though 
there may be contracts to the contrary between 
the parties. 

SHIDDU RAMA v. BASAWA. 58 Bom.L.R.1. 
—_———S. 40. See Boarpay AGRICULTURAL 
DEBTORS RELIEF AOT, 1947, S. 51A. 

58 Bom.L.R.95. 


—___@ S, 43. See BOMBAY AGRICULTURAL 
Drstors RELMF Actr,®1947, S. 47 (2). 
58 Bom.L.R.355. 


S. 46. See BOMBAY AGRICULTURAL 
DEBTORS RELIEF Act, 1947, S. 22. 


58 Bom.L.R.324. 


——_———§. 47 (2)—Civil Procedure Code (Act 
V & 1908), Sec. 97—Order passed under s8. 24 
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of Act declaring that sale was in nature of 
mortgage not challenged in appeal by creditor 
Whether creditor barred from disputing correct- 
ness of such finding in appeal against ra—. 
Adjustment Court deciding that ‘debtor Insolvent 
and his property not sufficient to maintain 


him and, therefore, not directing its sale under ® 


s. 47(2)—Whether appeal against such order 
competent—Such order whether an award undere 
s. 2 (1). 

The failure of a party to make an appeal 
against an order passed under s. 24 of the 
Bombay Agricultural Debtors Relief Act, 
1947, does not preclude him from challenging 
the correctness of such finding in an appeal 
against the award. 

The Bombay Agricultural Debtors’ Relief 
Act Court passed an order declaring the 
debtor insolvent and it held that the properties 
of which the debtor was possessed were not 
enough to maintain him and so it was not 

ossible, to direct the sale of any portion of 

s properties under 3. 47 (2) of the Bombay 
Agricultural Debtors Relief Act, 1947. The 
Court declared that the properties of the 
debtor were free from ail encumbrances. 
The creditor preferred an appeal against 
this order. On the question of the compe- 
tency of the appeal :— 

Held, that the appeal was incompetent as 
the order against which it was preferred was 
not an award within the meaning of s. 48 of 
the Act. 

AKBARALLI ABERDALLI 0. GODHA LAHANU. 
58 Bom.L.R.335. 


——_—-—§. 51A—Bombay Agricultural Debtors 
Relief Act (Bom. XXVILT of 1939)—Application 
made by debtor to set aside ex parte order made 
by Court on application of creditor for adjust- 
ment of debts—Whether time taken for disposal of 
debtor’s application could be excluded in comput- 
ing period of limitation—Words in s. 51A (i) 
‘any matter pending before the Court under 
this Act whether include an applicaiion for 
setting aside ex parte order passed upon creditor's 
application for adjustment of debis—VWords 
‘proceedings in respect of such debt? in s. 62 
whether mean proceedings for restoration of 
application for adjustment of debis or order 
made that debtor not a debtor under Act. 

As a result of a part payment in respect 
of a money-decree, made by the defendant 
to the plaintiff on July 80, 1948, within three 
years from the disposal of the last darkhast, 
July 30, 1948, became a fresh point of limita- 
tion for the purpose of filing a fresh darkhast. 
In the meanwhile the Bombay Agricultural 
Debtors Relief Act, 1989, came into force 
in the area in which the defendant resided, 
and on October 31, 1945, the plaintiff made 
an application under the Act for adjustmept 
of the debts. On the date of the hearing 
of this application, the defendant was fbsent 
and the Court on February 24, 1951, held 
that the defendant was not a debtor. On 
March 15, 1951, the defendant made an appli- 
cation for setting aside the order passed 
in his absence, but his application was dis- 
missed on November 18,1951. The plaintiff 
e . 
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filed a ffesh Application for execution on Janu- 
ary 4, 1952. On the question whether this 
application for execution was in time, the 
plaintiff contended that he was entitled 
while cOmputihg the period of limitation to 
deduct the period during which the proceed- 
ings were pending before the Debt Adjustment 
Court for adjustment of the debt (Re. October 
e31, 1945 to February 24, 1851) and also 
the time occupied during the determination 
of the application made by the defendant 
for setting aside the ev parte order upon 
the application made by the plaintiff (i.e. 
March 15, 1951 to November 18, 1951) :— 

Held, that under s. 52 of the Bombay 
Agricultural Debtors Relief Act, 1947, the 
time between October 31, 1945, and February 
24, 1951, must be deducted in computing 
the period of limitation for filing the appli- 
cation of January 4, 1952, 

that as regards the period (between March 
15, 1951 and November 18, 1951) taken 
for disposal of the application of the defendant 
for setting aside the ea parte order, as the 
plaintiff could not have made an application 
for execution of the decree during that 
period under s. 51(A)(t) of the Bombay 
Agricultural Debtors Relief Act, 1947, this 
period should also be excluded under s. 
52 of the Act in computing the period of 
limitation, and 

that, therefore, the application of January 
4, 1952, was in time. 

The words ‘any matter pending before the 
Court under this Act’ in s. 51A(t) of the 
Bombay Agricultural Debtors Relief Act, 
1947, would include an application for setting 
aside an ex parte order passed upon the cre- 
ditor’s application under the Act for adjust- 
ment of debts. The words ‘proceedings in 
respect of such debt’ in s. 52 of the Act would 
mean - the proceedings for restoration of 
an application for adjustment of debts which 
has been dismissed for default in the absence 
of the debtor or an order, upon the appli- 
cation for adjustment of the debts made 
by the creditor, that the debtor was not a 
debtor within the meaning of the Act and the 
debt could not consequently be adjusted. 
ALLEMEEYA DAUD SAHEB v. HARI. 

58 Bom.L.R.643. 


————— S. 51A — Application made by 
father in joint family, consisting of himself and 
minor sens, for adjustment of his debts, after 
execution of possessory morigage tn favour of 
defendaris—Sale-deed in respect of property sub- 
sequently passed by father in favour of defend- 
ants—Suit filed by minors through their father, 
during pendency of application for adjustment 
of debts, for declaration that sale-deed void 
ynder s. 40—Whether civil Court has juris- 
dictios to entertain sutt—Minors’ suit whether 

maimainable. 
D, the father of the es ee Saas 
“a mortgage of certain pro- 
perty in OIR of the defendants. D then 
made an application under the Bombay Agri- 
cultural Debtors Relief Act, 1947, for adjust- 
ment of his debts, showing the defendants 
° 6 
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as creditors. Subsequently D passed a sale- 
deed in ct of the property in favour of 
the defendants. During the pendency o$ 
the application made by D under the Act fo 
adjustment of his debts, the plaintiffs, through 
D as their guardian, .filed a suit inter aie 
for o declaration that the sale-deed passed 
by D in favour of the defendants was void 
under s. 40 of the Act. The defendants 
contended that under s. 51A of the Act the 
civil Court had no jurisdiction to entertain 
the suit as the suit was filed in respect of a 
matter pending before the Court under the 
Act, and that apart from s. 5A of the Act, 
as the sale transaction was ehallenged under 
s. 40 of the Act, the challenge goulé have been 
made by D himself who haŭ made the applica- 
tion for adjustment of his debts in his indivi- 
dual capacity, his share in the 
property, and not by the plaintiffs whose 
shares were not hit by s. 40, and, therefore, 
the plaintiffs’ suit was not maintainable :-— 

Held, that whether the sale-deed was hit 
by s. 40 of the Act or not was the same thing 
as saying whether the property covered by 
the sale-deed was the property of D or not 
and that as in the disposal of the application 
made by D a question would arise whether 
the property was the property of D, the 
suit filed by the plaintiffs could be said to 
be in respect of matters pending before the 
Court established under the Act, and, there- 
fore, the civil Court had no jurisdiction to 
entertain .the suit under s. 51A of the 
Act; and: 

that as the application for adjustment 
of his debts was made by D in his individual 
capacity, the property belonging to D within 
the meaning of s. 40 of the Act would be 
his share in the property and a challenge 
under s. 40 could be made only in respect 
of that share in the property and by D him- 
self and not by the plaintiffs and, therefore, 
the plaintiffs’ suit was not maintainable. 
ASARAM Baru v. BHANUDAS. 

58 Bom.L.R.95. 


————§. 57—Benefit of extended time under 
8. 57 (1) for making application under s. 4 
when not available to debtor or creditor—Cons- 
truction. 

On January 81, 1950, an application under 
the Bombay Agricultural btors Relief 
Act, 1947, was filed in the Court of the Civil 
Judge, J.D., Dehgam, by a debtor of the 
name of Vajesing and it was filed against 8 
creditors, some of whom are residents of 
Palundra and the rest of Bahiyal. Vajesing 
has properties in Palundra and elsewhere. 
On the same date, January 31, 1950, one 
Chimanlal, one of the creditors of VM&esing, 
also filed an appligation in the Dehgam 
Court against Vajesing for the adjustment of 
the debts which were due to him from Vaje- 
sing. Chimanlal is also a resident of Palundra 
and ordinarily lives there. These appications 
were dismissed by the Civil Judge as being 
not maintainable as they were not made 
within the prescribed time. The Civil Judge 
held that section 57 of the Bombay Agri- 
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cultural Debtors Relief Act, 1947, did not 
apply to these applications as they were 
mot made within six mohths from November 
8, 1950, the date on which the Bomba 
Act No. XXXVII of 1950 (Bombay Agri- 
cultural Debtors Relief (Amendment) Act, 
1950) came into operation, but were made 
much earlier. In the view of the Civil Judge, 
section 57 did not apply to a p l 
already pending on November 8, 1950. On 
a peal the District Judge held that the 
above applications which were made on 
January 81, 1950, were to be deemed as 
applications filed under the proviso to section 
57 of the Bombay Agricultural Debtors 
Relief Act. He also held that the amended 
section 57 should be given retrospective 
effett irrespective of the period prescribed 
in sub-section (1) of section 37. 

Section 57 confers a right upon debtors 
and creditors and the right conferred is that 
if the conditions prescribed in clause (a) of 
sub-section (2) of rection 57 are satisfied, 
debtors or their creditors may make an 
application to the Court under section 4 
within six months from the date of the com- 
ing into operation of the Bombay Agricultural 
Debtors Relief (Amendment) Act, 1950. 
This right is subject to an exception and 
the exception is contained in sub-section (2). 
The exception to the right which is conferred 
by sub-section (7) to section 57 is that the 
said right shall not be available to those 
debtors or creditors who could have made 
an application under section 4 prior to the 
date of the coming into operation of the 
Bombay Agricul Debtors Relief (Amend- 
ment) Act, 1950. This exception is whittled 
down by the proviso to sub-section (2). If 
the conditions contained in this ‘proviso 
are fulfilled, the right to make an application 
under section 4 within six months from the 
date of the coming into operation of the 
Bombay Act No. XXXVII of 1950 would 
be available to a debtor or his creditor, even 
if the said debtor or creditor could have 
made an application under section 4 prior 
to the date of the coming into operation of 
the Bombay Act No. XXXVII of 1950. 

So far as the debtors and creditors in the 
abovementioned applications, whose place 
of ordinary residence was in villages Palundra 
and Velodra which were not parts of the 
territory of the State of Baroda on the date 
on which the said State merged with the 
State of Bombay, are concerned, they should 
have made an application under section 4 
prior to the date of the coming into operation 
of Bombay Act No. XXXVII of 1950. They 
sho have and ought to have made an 
appitation before June 15, 1949, to a Court 
under the Act in the Maskroi Taluka of the 
Ahmedabad District. They did not do so 
and, therefore, sub-section (1) of section 57 
cannot avail them. The proviso to sub- 
section (2) also cannot assist them, because 
no application was made by them within 
six months from November 8, 1950, the date 
on which the Bombay Act No. XXXVII 
of 4950 came into force. If such an applica- 
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tion is not made, that is, if no application 
is made within six months from November8, 
1950, the proviso to sub-section (2) cannot be 
invoked. Applications made on Januarye3l, 
1950, cannot ve paid to be applicati ade 
under sub-section (1) of section 57. They 
were ab initio incompetent and not maintain- 
able. The right which these applicants hed 
to make an application had la on June 15, 
1649, and it could not be revived. If the 
conditions contemplated ` by the proviso 
to sub-section (2) are fulfilled, a fresh applica- 
tion must be made within six months from 
November 8, 1950. An old application 
pending before the coming into force of the 
Bombay Act No. XXXVI of 1950 cannot be 
considered an application under sub-section (2) 
of section 57. 

CHIMANLAL CHHOTALAL V. VAJESANG. 
58 Bom.L.R.249., 


BOMBAY CITY LAND REVENUE ACT 
(Bom. IT of 1876), S. 13. 

Section 18 of the Bombay City Land 
Revenue Act, 1876, is not void under art. 18(1) 
of the Constitution of India as it is not 
repugnant to art. 14 of the Constitution. 
PUESHOTTAM Govinpsi v. DESAI. 

58 Bom.L.R.(S.C.)498. 


BOMBAY FACTORIES RULES, 1950, 
R. 91— Factories Act (EZXUI of 1948), 
Seca. 64(2) (a) (b), 63, 92—Workmen in arto- 
mobile repair factory doing urgent repairs to 
customer's motor car beyend working hours 
notified in factory for workers—Whether such 
work on which workers employed “urgent repairs” 
within R. 91—Construction. 

The expression “urgent repairs’? used in 
proviso (6) to r. $1 of the Bombay Factories 
Rules, 1950, and in the first entry of the 
Schedule annexed to the rule, does not include 
repairs to motor vehicles brought to an 
automobile factory, doing the work of 
repairing of motor vehicles, by its constituents 
for effecting urgent repairs. 

Some workmen of:an automobile factory, 
in which the work of repairing motor vehicles 
was done, were found repairing a customer’s 
motor car beyond the working hours as 
notified in the factory. The accused, who 
was the occupier and manager of the factory, 
on his being charged with having committed 
an offence punishable under s. 68 read with 
8.62 of the Factories Act, 1948, contended 
that the work on which his workmen were 
engaged was in the nature of urgent repairs 
and he claimed exemption under r. 91 of the 
Bombay Factories Rule, 1950 :— 

Held, that the urgent repairs contemplated 
by column 8in'the first entry in the Schedule 
to r. 91 of the Bombay Factories 
the urgent repairs in relation to factory itself 
and not the nt repairs to the vehicles 
brought to the factory by its constitutents, 
and, therefore, the accused could not invoke 
the provision of r. 91. 

STATE v. MANAGER SUTARIA AUTO, 
i 58 Bom.L.R.427 
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BOMBAY. GENERAL CLAUSES, ACT 

(Bom. I of 1904), 8.21. See BomBA POLICE 

ACT, 1951, S. 87 (3p 58 Bom.L.R.418. 
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BOMBAY HARIJAN (REMOVAL OF 
SOCIAL DISABILITIES) ACT (Bom. X of 
1947), S. 2 (f) (e} Bombay Shops and 
Estaltshments Act (Bom. LXXIX of 1948), Sec. 
2 (27)—Constitution of India, arts. 17, 46— 
Canteen reserved for use of employees of factory 
whether ‘shop’ within s. 2 (f) of Bom. Act X of 
@947—Ban on restrictions or discrimination 
against Harijans imposed by s. 3(b) (5) and s. 4 
of Act—Consiruction. 

A canteen provided in a factory and reserved 
for the use of employees of the factory isa 
‘shop’ within the m of s. 2(f)of the 
Bombay Harijan (Removal of Social Disabi- 
lrties) Act, 1946. 

STATE U. BILAISHANKAR. 


————8§. 3 (b) (4). 

The ban imposed by s. 8(b) (5) of the Bombay 
Harijan (Removal of Social Disabilities) 
Act, 1046, does not extend to a stage beyond 
the stage of an access to a shop. The ban on 
restrictions or discrimination against Harijans, 
which is referred to in s. 4 of the Act, is a 
much wider ban. is not limited or confined 
merely to the stage of an access to a shop, 
but relates even tothe stages beyond the stage 
of an access to a shop. Section 4 forbids 
the practice of any discrimination against 
Harijans, not only in the matter of their 
entry into a shop, but even while they are 
in a shop after having entered it. 
STATE V. BHAISHANKAR. 58 Bom.L.R.435. 


58 Bom.L.R.435. 


————_8. 4. See Bompay Haran (RE- 
MOVAL OF SOCIAL DISABILITIES) Act, 1947, 
8. 3 (5)(5). 58 Bom. L.R.435. 


—_—_——_—-S, 7 (b). 
MOVAL OF SOCIAL DISABILITIES) 
S. 3 (b) (5). 


See BomBAY HARIJAN (RE- 
Act, 1947, 
58 Bom.L.R.435. 


BOMBAY HIGH COURT RULES, 1950, 
(O. S.), R. 46-B—Letiers Patent, Cl. 9—Righti 
to instruct advocate on Original Side, whether 
advocate of High Court or Supreme Court, 
whether confined to attorneys of High Court— 
Whether a of Supreme Court can act 
as attorney and instruct advocate on Original 
Side of High Court—Right of advocaie o 
Supreme Court to practise on Original Si 
of High Court whelher connotes composite 
right to plead, act and appear. 

The right to instruct an advocate on the 
Original Side of the High Court is confined 
to the attorneys, and no advocate on the 
Original Side, whether he is an advocate of 
the High Court or an advocate of the Supreme 
Court, can appear instructed by anyone 
who is not an attorney of the High Court. 

Rule 46-B of the Rules of the High Court 
of Btrypbay, 1030, gives effect to the decision 
of the Supreme Court in Aswini Kumar Ghosh 
v. .trabinda Bose, [1953] S. C. R. 1, that an 
advocate of the Supreme Court has the right 
to practise on the Original Side, the right to 
practise connoting not only the right to 
plead but qlso the right to act and to appear. 
The composite right has been given effect to 
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in r. 46-B, and if a Supreme Court advocate 
wants to practise on the Original Side without 
being instructed by an attorney of the High, 
Court, he can only do so provided he files 
a document empowering him to appear, 
plead and act for his client. 
KHALIL AHMED t. P. M. G., Bomar. 

58 Bom. L.R.(0.G.J.)231. 


———— RR. 568, 586—Costs between atiorneye 
and client —Leiter of authority taken by atlorney 
from client for tneurring unusual costs— 
General principles governing the taking of stich 
letters of authority—Whether cliént authorising 
solicitor to give unusual brief fees to counsel can 
be held to have authorise, u refresher 
fees—Solictiors whether can take authority 
from client to engage as many counsel ds he 
thinks fit—Practice of delivering blank briefs to 
counsel whether permissible. 

A responsible attorney, unless it is absolutely 
n ,» Should not incur unusual costs 
in conducting his client’s litigation. But 
if he has to incur unusual costs, r. 568 of 
the Rules of the High Court of Bombay, 
1950, requires that the letter of authority 
which he takes from his client must be clear 
and precise and must set out in proper 
detail what are the unusual costs which 
he is asking his client to incur in this behalf. 
The attorney must tell the client of the un- 
usual costs and also roughly what amount 
he would be involved in if these costs are to 
be incurred. 

A client cannot be held to have authorised 
unusual refresher fees merely because he 
authorised the solicitor to give unusual brief 
fees to counsel If the solicitor wants to 
give to counsel refresher fees which may 
not be allowed on taxation, he must get - 
from his client an express authority dealing 
with refreshers. Such refreshers cannot be 
covered by a gencral expression that the 
solicitor was authorised to engage counsel 
for the conduct of the suit. 

It is absolutely improper on the part of 
the solicitor to take from his client so wide 
an authority as to permit him to engage 
as many counsel as he thinks proper. A 
client must be explained, he must be told, 
that it is not necessary for him to brief more 
than two counsel. The practice of the High 
Court only compels him to engage two counsel. 
The solicitor must tell him why he needs 
more than two counsel, and if he needs more 
than two counsel, he must tell his client 
how many more he would require. 

It is the duty of the solicitor to assess the 
work that counsel has to do in a particular 
case. It is also his duty to assess what are 
the reasonable and proper fees that c#unsel 
should charge for æ particular brief, and 
having assessed that he should mark the 
fees on the brief. But it is entirely contrary 
to the traditions of the Bar and of the solicitors’ 
profession to make it a matter of course to 
deliver blenk briefs. There may be cases 
when the matter may be so heavy and so 
complicated that it would be difficult to 
say what would be the proper feer, anal a 
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solicitor may trust counsel after looking 
into the brief to mark proper fees which he 
thinks the work requirs. But these are 
@nusual cases, and even in these cases the 
counsel should mark briefs before the case 
starts. 
KANTILAL AMARCHAND V. ITMADI JEEWABHOY. 
58 Bom.L.R.(0.C.J.)272. 


BOMBAY INDUSTRIAL RELATIONS 
ACT (Bom. XI of 1947), S. 3(39). See Bom- 
BAY [INDUSTRIAL RELATIONS ACT, 1947, S. 42 
(1). 58 Bom.L.R.320. 


————S. 42 (4)—Dearness allowance paid 
io employeæ on certain basis continued by 
employer after *dedrness allowance fixed by 
standardization award—Dearness allowance con- 
tinued to be paid more than that fixed under 
awatrd—Subsequent reduction of dearness allo- 
wance by employer—Whether notice of change 
under 8. 42(1) by employer necessary. 

The petitioners who were sa ee of the 
respondent mill company were paid dearness 
allowance on a certain basis from 1942. In 
1947 an award was given by the Industrial 
Court which affected the petitioners and 
their dearness allowance was fixed on a 
particular basis. Notwithstanding the award 
the respondent continued to pay the dearness 
allowance to the petitioners on the original 
basis, which was more than what was fixed 
by the award, till 1951, when the respondent 
reduced the dearness allowance in conformity 
with the award. The petitioners contended 
that as the respondent had reduced the dear- 
ness allowance without following the procedure 
laid down in s. 42(7) of the Bombay Industrial 
Relations Act, 1946, the respondent was 
guilty of an illegal change :— 

Held, that no notice under s. 42(1) of the 
Act was required on the part of the respondent 
and the respondent was entitled to make a 
change in the payment of dearness allowance 
to his employees, if in doing so he was doing 
what the law required and changing’ some- 
thing which the law permitted. 

GAJANAND MAHADEV 0. Davin MILLS. 
58 Bom.L.R.320. 


—_—_—-§. 66—Arhiiration Act (X of 1940), 
Secs. 30, 14, 81, 46—Industrial Disputes (Appe- 
late Tribunal) Act (XLVIII of 1950), Secs. 7, 
2(c) (iii) —Industrial dispute submitied to private 
arbitrator and private tumpire under s. 66 of 
Bom. Act XI of 1947—Application to Labour 
Court to set aside award on pom of misconduct 
of arbitrator—Maintainabiaty of application— 
Jurisdiction of Labour Court or Industrial 
Court to entertain application—Applicabilit 
of pro&ision in Arbitration Act, for setting aside 
award, to award made eby private arbitrator 
on submission under s. 66 of Bom. Act XI of 
1947—Decision of Labour Court in ecmercise 
of power under s. 68 of Bom. Act XI of 1947 
whether appealable. 

The provision contained in the Arbitration 
Act, 1940, for setting aside an award on the 
ground of misconduct of an arbitrator applies to 
an award made by a private arbitrator to whom 


GENERAL INDEX. j è 


1087 


BOMRAY INDUSTRIAL RELATIONS 
AQT, 66—({Contd.) 


N e 
an industrial dispute is submitted under s. 


66 of the Bombay Industrial Relations Acé, 
1946. Therefore, once an award has been 
filed as provided by s. 74 of the Bombay 
Industrial Relations Act, the Labou» egurt 
or the Industrial Court has jurisdiction under 
s. 68 of the Act to entertain an application 
to set aside the award. 

When a Labour Court exercises the power 


of a civil Court under the Arbitration Act, 1940, ° 


under s. 68 of the Bombay Industrial Relations 
Act, 1946, an appeal lies against the decision 
of the Labour Court to the Labour Appellate 
Tribunal under s. 7 of the Industrial Disputes 
(Appellate Tribunal) Act, 1950. 

TEXTILE LAB 


_ABSCN. U. LABOUR APP. TRIBUNAL. ` 


58 Bom.L.R.26. 


Boxwsay INDUSTRIAL 
58 Bom.L.R.26. 


—_———-S. 68. See 
RELATIONS ACT, S. 66. 


———8. 106 (1). See BOMBAY INDUSTRIAL 
Revatiéns Act, S. 42 (1). 
58 Bom.L.R.320. 


BOMBAY KHOTI ABOLITION ACT 
(Bom. VI ef 1950), S. 2(1) (ix) (b) (i)}— 
Meaning of word ‘resignation —Whether means 
surrendering of tenuncy by tenant or transfer 
by him without consent of landlord. ; 
The word “resignation” in s. 2(1) (i) (b) (è) 
of the Bombay Khoti Abolition Act, 1049, 
means transferred by a tenant without the 
consent of the landlord. 
KESHAV GOVIND Vv. GANPATRAO. 
58 Bom.L.R.645. 


BOMBAY LAND REQUISITION ACT 
(Bom. XXXII of 1948), S.5—Road 
Transport Corporations Act (LXIV of 1950), 
Secs. 19, 14—Premises requisitioned for hous- 
ing an officer of State Road Transport Service— 
Whether such requisition for a ‘public purpose’. 

The State of Bombay, by an order, requi- 
sitioned under s. 5 of the Bombay Land Re- 
quisition Act, 10948, certain premises specified 
therein, stating that the premises were requi- 
sitioned “for a public purpose, namely, for 
housing an officer on the State Road Transport 
Corporation which is a public utility service.” 
On the question whether: the requisition 
was for a public purpose or not :— 

Held, that providing living accommodation 
for its employees was a statutory activity 
of the Corporation and it was essential for 
it to provide such accommodation in order 
to ensure an efficient working of the road 
transport system and, therefore, the requisi- 
tioning of the premises to advance and insure 
that activity must be regarded as for a public 
purpose and the order was, therefore, validly 
passed under the Act. 

It is impossible to precisely define the ex- 
pression ‘public purpose.” In each cag all 
the facts and circumstances will require to 
be closely examined in order to determine 
whether a ‘public purpose’ has been established. 
Prima facie the Government is the best judge 
as to whether ‘public pyrpose’ is served by 
issuing a requisition order, but it is not the 
e 
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sole judge.* The Courts have the jurisdic- 
ton and it is tbeir duty to determine the 
matter whenever u question is raised whether 
purftse.’ : 
STATE oF Bompay v. R. S. NANJI. 

58 Bom.L.R.(S.C.)978. 


————S. 6(4) (a)—Constitution of India, 
Aris. 31, 73; Seventh Schedule, List 1, items 33, 
11; List II, item 36; List IL, item 42—Whether 
State Government can requisition premises, as 
for public purpose, for housing member of staff 
of foreign Consulate—Ejusdem generis rule of 


. construction when can be applied. 


Under s. 6(4) (a) of the Bombay Land 
Requisition Act, 1948, the State Government 
is entitled to requisition, as for a public purpose, 
premises for housing a member of the staff 
of a-foreign Consulate. 

Apart from the fact that the ejusdem generis 
rule of construction must be confined within 
narrow limits, and general or comprehensive 
words should receive their full and natural 
meaning unless they are clearly restrictive 
in their intendment, it is requisite that there 
must be a distinct genus, which must comprise 
more than one species, before the rule can be 
applied. 

STATE OF BOMBAY v. ALI GULSHAN. 
58 Bom.L.R.(S.C.}490, 
on appeal from 55 Bom. L.R. 308. 


BOMBAY LAND REVENUE CODE (Bom. 
V of 1879), S. 209. 

Section 209 of the Bombay Land Revenue 
Code, 1879, does not provide that an appeal 
may be dismissed summarily without hea- 
ring the party who has preferred the appeal. 


PITAMBAR DuHONDU v. BHAGCHAND. 
58 Bom.L.R.797. 


BOMBAY MONEY-LENDERS ACT 
(Bom. XXXI of 1947), S. 14(1)(ii}—Court 
before czercising jurisdiction under s. 14(1)(ii) 
whether must give notice to money-lender calling 
upon him to show cause—Procedure to be followed 
by Court in such cases. 

A Court trying a suit to which the Bombay 
Money-lenders Act, 1946, applies, before 
exercising its jurisdiction under s. 14({1)(i) 
of the Act, must issue a notice to the party 
against whom the said jurisdiction is sought 
to be exercised. 

The proper procedure to follow in such 
cases would be to give notice to the offending 
money-lender calling upon him to show cause 
why appropriate orders should not be passed 
against him under s. 14 of the Act. This 
notice should be followed by an enquiry in 
which the money-lender should get a clear 
idea as to the allegations made against him 
ùnå he should be given an opportunity to 
me@ the said allegations and make his defence. 


KARAMSING PUNJABI v. MANKUJI GAIKWAD. 
58 Bom.L.R.382. 


———S. 18(2)(a). See BomBAY MONEY- 
LENDERS ,AcT, 1947, S. 25(3). 
58 Bom.L.R.1037. 
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BOMBAY MONEY-LENDERS ACT, d 21. 
Sec BOMBAY MONBY-LENDERS ACT, 1947, S? 42. 
58 Bom.L.R.619. 


—_-——-8. 23. See Bosmay MONEY-LENDERS 
ACT, 1947, S. 24. œ 58 Bom. L.R.619, 


——— 5S. 24—Civil Procedure Code (Act V 
of 1908), Sec. 42—Dekkhan Agriculturists’ 
Relief Act (XVII of 1879), Sec. 20—Central 
Provinces Money-lenders Act, Sec. 11 Whether 
executing Court has power to grant instalments 
under s. 24 of Bom. Act. 5 
Section 24 of the Bombay-lenders Act, 
1946, empowers the Court which has passed 
the decree to grant instalments. The Court 
to which the decree is transferred for execution 
cannot exercise the powers tegrant instalments 
under s. 24 of the Act. g $ 
ZAVERCHAND PANAT v. MAYADEVI. 
58 Bom.L.Re619. 





————S. 26(3)—Money-lender entering into 
contract with debtor at time of advancing loan 
to charge interest in excess of tate prescribed in 
8. 85(1)}—Whether money-lender guilty of 
coniravening s. 25(8)—Meaning of expressions 
“charge” and “interest.” 

If a money-lender enters into an agreement 
with his debtor at the time when he advances 
a loan to him that the debtor should pay him 
for the loan interest in excess of the rate 

rescribed in s. 25(1) of the Bombay Money- 
enders Act, 1946, he is guilty of contravening 
the provisions of s. 25(3) of the Act. 

What is prohibited under s. 25(3) of the 
Act is not only the receipt of the excessive 
amount by the creditor from his debtor: 
what is prohibited is his charging any excessive 
amount to the debtor; and the amount is 
charged not only when it is actually ascer- 
tained and debited to the debtor’s account, but 
when a contract is concluded at the time of 
maling the advance to the debtor and the 
debtor is bound by the agreement to pay the 
excessive amount. 

Bompay STATE v. NaGRAJ WaALCHAND. 
58 Bom.L.R.1037. 


———S. 2%c). Sec Bomsay MONEY- 
LENDERS ACT, 1947, S. 25(3). 
58 Bom.L.R.1037. 


BOMBAY POLICE ACT (Bom. XXII 
of 1951), S. 31—Indian Penal Code (Act XLV 
of 1860), Secs. 332, 99, 323—Atthorisalion of 
officer under s. 31(1) of Bombay Police Act 
whether mould avail for taking action under 
8. 31(2) of Act—Accused, a police head constable, 
dismissed from service—District Superintendent 
of Police calling upon accused, by notice, to vacate 
his quarters in Police Lines and warning that 
non-compliance would entail action u s. 31 
of Bombay Police Act—Accused faing to 
vacate quarters and®D. S. P. ordering Sub- 
Inspector of Police to take legal action against 
accuscd—Accused assaulting and causing hurt 
to S. I. when latter executing D. S. Ps order— 
Whether order passed by D. S. P. an order 
without authoriii—Sub-Inspector whether acting 
in discharge of his duty as public servant— 
Whether accused entitled io resist order in 
exercise of right of self-defence—Consin&tion. 


1958. }, 
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Section 81(1) of the Bombay Police Act, 
1951, merely directs that a police officer shall 
vacate the premises provided to him for resi- 
dence by the State Govermment on his ceasing 
&% be a police officer or when required by the 
State Government or by the authorised officer 
to do so. It does not provide for action to be 
taken against a police officer in case he does 
not vacate the premises, though bound to or 
required to do so. A situation arising out of 
yon-compliance by a police officer with the 
provisions of s. 81(7) of the Act is the subject- 
matter of s. 81(2) of the Act, which provides 
that the said situation should be dealt with 
only by the State Government or the officer 
autho by the State Government in that 
behalf. The subject-matter of the two sub- 
sections of £. 81 bein’ thus different, the autho- 
risation of an officer under s. 81(1) would not 
avail for action to be taken under s. 81(2). 

The words “' in this behalf ” in s. 81(7) of the 
Bombay Police Act, 1951, mean ‘ in behalf of 
requiring a police officer other than an officer 
who has ceased to be in the service of the Police 
Department to vacate the premises provided 
to him by the State Government for his 
residence.” The words “in this behalf” in 
8. 81(2) of the Act mean ‘ in behalf of action to 
be taken for recovering possession from a police 
officer who is bound, or required, to vacate, 
but does not do so and for delivering it to 
another specified person.’ 

The accused who was a head police constable 
was dismissed from service on April 8, 1954. 
On May 25, 1954, the District Superintendent 
of Police by a notice called upon the accused 
to vacate the quarters which he was provided 
with d his term of service within seven 
days from the receipt of the notice, and he was 
further warned that if he failed to comply with 
the notice, action under s. 81 of the Bombay 
Police Act, 1951, would be taken against him. 
This notice was served upon the accused but 
he failed to comply with it. On July 29, 1954, 
the District Superintendent of Police by an 
order directed a Police Sub-Inspector to take 
legal action against the accused, and on August 
11, 1954, the Sub-Inspector went to the quar- 
ters occupied by the accused to execute this 
order. The accused offered resistance to the 
Sub-Inspector and assaulted him. The accus- 
ed was thereupon prosecuted upon a charge 
under s. 882 of the Indian Penal Code, 1860. 
The accused contended that the District 
Superintendent of Police had no authority to 
issue an order for his forcible eviction from 
the premises under s. 81(2) of the Bombay 
Police Act, 1951, that when the Sub-Inspector 
came to his quarters to evict him forcibly 
from his premises he was not acting in the 
discharge of his duty, and that the accused was 
entitledg:o resist the unauthorised entry of the 
Sub-Inspector into his premises :— 

Held, that as the order which the District 
Superintendent of Police had passed on Jul 
29, 1954, for taking action against the uned, 
presumably under s. 81(2) of the Bombay 
Police Act, 1951, was without his authorisation 
by the State Government in that behalf, it 
was an order without authority ; 

Daj the Sub-Inspector who was bound to 
carry Out this order was acting in the discharge 
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of his duty as a public servant when ke went 


to the accused’s premises to enforce that ordar; 
and 

that, therefore, the accused was not justified 
in resisting the execution of -the onde? by 
obstructing the Sub-Inspector and causing him 
hurt. 
STATE 0. WaMANAPPA LOGAJI. 


58 Bom. L.R.551. | 


—_———§. 37(3)—Constitulion of India, Art. 
19(1)(b) & (d), (8), (5)—Bombay General 
Clauses Act (Bom. I of 1904), Sec. 21—Section 
37(8) whether ultra vires Constitution—Commis- 
stoner of Police issuing order under s. 37(8) 
and extending tts duration by another order 
before expiration of original order—Whether 
Commissioner of Police has power to extend such 
order—Construction of statute—Validity of sta- 
tute whether can be tested on basis t those 
called upon to exercise cerlain powers, exercise 
those 8 dishonestly or arbitrarily— Whether 
principles of natural justice could be imported 
in considering an administrative order—Discre- 
tion vested in authority and its exercise affecting 
property or person, whether should be uncontrolled 
when authority has to deal with an emergency. 

Section 87(3) of the Bombay Police Act, 

1951, is not wltra vires of the Constitution of 
India. 
Section 87(3) of the Act is a restriction 
im by the Legislature in the interests of 
public order and in the interests of the general 
public upon the freedom teed to the 
citizen under art. 19(1)(0) and (d) of the 
Constitution, and that restriction is a reasona- 
ble restriction. 

The validity of a statute cannot be tested 
on the basis that those who are called upon 
to exercise certain powers will exercise those 
powers dishonestly or arbitrarily. The validity 
of a statute must be judged rather on the 
assumption that those who are called upon to 
exercise those wide powers will exercise them 
honestly and bona fide. 

When the Legislature ires an authority 
to adopt the judicial process and the judicial 
approach, then any order passed by such an 
authority without hearing the to be 
affected by it would be bad bacause it would 
violate a fundamental principle of natural 
justice. But in dealing an administrative 
order the approach must be different, and it 
would be erroneous to import into the consi- 
deration of an administrative order the princi- 
ples of natural justice. 

It is erroneous to est that in every case 
where a fundamental right is sought to be 
taken away by the administrative order, the 

rovision of the law would be bad because 
It did not given the citizen the right to make 
a representation with regard to the deprivation 
of that right. 
particular right which is being taken akay. 
it would depend upon the circumstances and 
the conditions under which the authority is 
empowered to take away the right, and it 
also depends upon the safegua provided 
by the Legislature. 

It is a very salutary principle that when 
disgretion is vested in an aathority the exercise 
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of which may aéfect the prope or person 
of a tizef, that discretion should not be an 
tincontrolled discretion. Either the Legisla- 
ture should lay down directives for the exercise 
@ that discretion or the discretion should be 
capabfe of béing corrected by a higher autho- 
rity. But this principle applies when dealing 
with day to day administration, when licenses 
are to be issued at the discretion ofan authority 
or permits are to be given for the ca 
on of a particular business. But in dealing 
with the emergency when power is conferred 
upon the authority to meet and deal with 
T ee it cannot be suggested that 
ower to be exercised by that authority 
E d be controlled or corrected by a higher 
guthority. 
The Commissioner of Police issued an order 
under s. 87(3) of the Bombay Police Act, 1951, 
on September 28, 1955, prohibiting for a 


period of fifteen days any procession of five or- 


more persons in Greater Bombay. On October 
12, 1955, he extended the duratian of this 
order for one month and on November 12, 
1955, he extended it for a further period of 
one month. On the question whether the 
Commissioner of Police had power under 
8. 87(3) of the Act to extend the order made 
by him :— 

Held, that by reason of s. 21 of the Bombay 
General Clauses Act, 1904, the power to make 
an order under s. 87(3) of the Bombay Police 
Act, would include a power to amend the order, 

that in effect and in substance the Commis- 
sioner of Police had amended the original 
order passed by him on September 28, 1955, 
and 

that as the Commissioner of Police had the 
authority ond the competency to pass the 
orders within the ambit of s. 37(3) of the Act, 
the order passed by him on November 12, 
1955, was not ultra vires s. 87(3). 

BAPpurnAO DHONDIBA v. Bompay STATE. 
58 Bom.L.R.418. 


————-§. 56—Constttution of India, art. 19— 
Validity of s. 66-—-Whether word “ witnesses” 
in 8. 56 mean all witnesses before the police— 
Section 56 whether contemplates witnesses other 
than members of police force and employees and 
officers of Customs Department. 


Section 56 of the Bombay Police Act, 1951, 


is constitutionally valid. 

The word “ witnesses” in s. 56 of the 
Bombay Police Act, 1951, should not be 
interpreted to mean each and every witness 
before the police. 

If the officer concerned is satisfied that 
witnesses, of whatever description they may 
be, are not to come out in the open, 
one of the essential conditions of the appli- 
cation of s. 56 of the Bombay Police Act, 1951, 
iw fulfilled and it is no more necessary for 
them to stop to consider as to which class of 
pétsons those witnesses may come from. 
Therefore it cannot be contended that the 
section contemplates witnesses other than 
members of the police force and employees 
and officers of the Customs Department. 
BHAGUBHAI DuUWABHBHAI v. Dist. Maa. 
THANA. ə 58 Bom.L.R.(8.C.)1007, 

e ® 
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BOMBAY POLICE ACT,S. 57 Conthation 
of India, art. 19(1 ia and a 8. 57 
imposes unreasonable onright to reside 
in and move freely n any pari of India— 
Constitutional validity of section. 

Held by a majerity: Section 57 of tpe 
Bombay Police Act, 1951, does not contravene 
cls. (d) and (e) of art. 19(7) of the Constitution 
of India and the provisions of that section do 
not impose unreasonable restrictions on 
individual right to reside in and move freely in 

any part of India. 

agannadhadas J. aremm = — In 

view though the procedural on of the jaN 
provided in ss. 59 and 61 of the Act may not 
be open to serious criticism, the substantive 
portion of the law relating te content of the 
power as provided under®s. 57 of the Act — 
cannot be held to be in the nagure Of reasonable 
restriction of the fundamental right, OF three 
reasons, 


1. Clause (a) of s. 57 of the Act not "being 
confined to offences serious in their nature or 
with reference to the attendant circumstances 
within the Chapters specified therein, pre- 
vention of the repetition thereof cannot be 
considered a reasonable restriction. It is 
in excess of what may be considered justifiable. 

2. The previous commission of an offence 
of the category specified, without any reference 
to the time, environment and other factors 
has no rational relation to the criterion of 
‘ reasonableness in the interest of the public.’ 

8. The exercise of the power not being 
limited by the consideration of non-availability 
of witnesses is also not rationally related to 
the criterion of ‘reasonableness in the interest 
of the public.’ 

For all the above reasons I consider that 
s. 57 of the Act is constitutionally invalid.” 
Harr Gawaur vo. Dy. Comp. or POLICE. 

58 Bom.L.R.(8.C.)995. 


BOMBAY PREVENTION OF ADUL- 
TERATION ACT (Bom. V of 1926), 8. 
4—-Bombay Prevention of Adulteration of 
Articles of Food Rules, Rule 6(B)i}—Whether 
r. 6(B){i) ultra vires of Acit—Whether rule 
must specify both the deffictency in normal 
constituents and the addition of extraneous 
matter. 

Rule 6(B)(t) framed . ‘by the Government 
under s. 19(1)(c) of the Bombay Prevention 
of Adulteration Act, 1925, is intra vires and 
valid. 

Section 19(1)(c) of the Act permits Govern- 
ment to frame a rule either with regard to the 
quantity of the deficiency in any of the normal 
constituents of an article or a rule with regard 
to the addition of extraneous matter in any 
article, and in framing the rule it is open to 
Government either to specify the quantity 
of deficiency or the quantity of e¢traneous 
matter or to lish that there was any 
deficiency or that there was any addition of 
extraneous matter. 

STATE V. IsHwARLAL CHHAGANLAL. 
58 Bom.L.R.(F.B.)358. 


—————19{1}{c). See Bosrmay PREVENTION 
oF ADULTERATION ACT, 1925, S. 4. 
58 Bom.L.R.(F.B.)358 


1950.1, 


Bofmay PREVENTION OF ADUL- 
T ION OF ARTICLES OF FOOD 
RULES, R. 6 (B)(1). See BOMBAY PREVEN- 
TION OF ADULTERATION ACT, 1925, S. 4. 

58 Bom.L.R.(F.B.)358. 


BOMBAY PREVENTION OF GAM- 
BLING ACT (Bom. IV of 1887), Ss. 4(a), 5. 

The accused was prosecuted under s. 5 
of the Bombay Prevention of Gambling Act, 
1887, and he was also charged under s. 4a 
of the Act. The Magistrate found the accus 
guilty under s. 4(a) and sentenced him to 
three months’ rigorous imprisonment. He 
also found him guilty under s. 5, but awarded 
no separate sentence under that section. 
The accused took the matter in revision to 
the High Court, Which set aside the conviction 
of the accufed unde s. 4(a) but confirmed that 
under s. 5, and awarded a sentence of three 
months’ rigorous improsonment, under that 
eection. On the question whether as the 
High Court had set aside the accused’s con- 
viction under s. 4a), it should have set aside 
, the sentence passed on him under that section, 
and whether the High Court had power under 
the Criminal Procedure Code, 1898, to impose 
a sentence under s. 5, when none such had 
been Batty by the Magistrate :— 

Held, that the imposition of the sentence 
under s. 5 by the High Court cannot be justi- 
fled under s. 428(7)(b) of the Criminal Procedure 
Code, and 

that as the award of the sentence was con- 
sequential on and incidental to the afirmance 
of the conviction under s. 5, the High Court, 
under s. 428(2)(d) of the Criminal Procedure 
Code was competent to pass the sentence. 
JAYARAM VITHOBA v. BOMBAY STATE. 

58 Bom.L.R.(S.C.)513. 


—_—,—-S§s. 6, 7—Whether exclusion from 
warrant of one or more powers conferrable under 
8. 6 makes warrant defecticoe—Obligaiion cast by 
warrant issued undar s. 6 upon officer to produce 
seized articles before Magistrate whether vitiates 
warrant—Whether fatlure to use prescribed 
form of warrant vitiales warrant although powers 
conferred under it in substance conferrable 
under 8. 6. 

Section 6 of the Bombay Prevention of 
Gambling Act, 1887, does not make it obli- 
gatory upon the Magistrate to confer all the 
powers under cls. (a) to (d) upon the officer to 
whom a special warrant is issued. If for 
some reason the Magistrate does not think it 
necessary to confer all the powers upon the 
officer to whom a warrant is issued, but in 
substance authorises that officer to enter a 
house suspected to be a common gaming house 
and to search the house, the presumption under 
8. 7 of the Act must arise. The exclusion of 
one or,more of the powers granted under the 
warralt from the powers conferrable under 
8. 6 will not, therefore? make the warrant 
defective. 

The fact that an obligation is cast by a 
warrant for search under s. 6 of the Bombay 
Prevention of Gambling Act, 1887, upon the 
officer in whose favour the warrant is issued, 
to produce the articles seized before the Magis- 
trate who issued the warrant, does not vitiate 
the Warrant so as to disable the prosecution 
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® 
from availing itself of the presumfttior? arising 
under s. 7 of the Act. ? 
If the powers conferred under a warrant are 
in substance powers conferrable under s, feof 
the Bombay Prevention of Gambliffg «Act, 
1887, the fact that the warrant is not in the 


form prescribed does not invalidate the warrant ®° 


or affect tht regulating of the raid effected in 
pursuance thereof. 
STATE OF BOMBAY D. GOURI KRISHNA. 

58 Bom.L.R.1046. 


BOMBAY PUBLIC TRUSTS ACT (Bom. 
XXIX of 1950), S. 2(18). See BOMBAY 
Posce Trusts Acr, 1950, S. (4). 

58 Bom.L.R.741. 


Boxsay PUBLIC 
58 Bom.L.R.894. 


S. 2(138). See 
Trusrs Act, 1950, S. 72. 


————§S. 9(4)—Purposes of trust men- 
tioned mm trust-deed, (1) awakening amongst 
people consciousness of their political rights 
through medium of newspapers and (2) organising 
public movements to promote national ideal— 
Whether such trust a public trust under Act— 
Making people consctous of their righis as 
citizens of India whether an object of general 
public ulility—The two purposes mentioned in 
trust-deed whether distinct and distributive 
purposes. 

The purposes of a trust mentioned in the 
trust-deed were: (1) Awakening amongst 
the people of India a consciousness of their 
political rights by spreading the knowledge 
of politics amongst them through the news- 
papers “ Kesari” and *“ Maratha ” and (2) 
Organising various public movements calcu- 
lated to promote the national ideal. On the 
question whether the trust was a public trust 
under the Bombay Public Trusts Act, 1950: 

Held, that making people conscious of 
their rights as citizens of India would be an 
object of general public utility and would 
accordingly be a charitable purpose under 
s. 9(4) of the Bombay Public Trusts Act, 1950, 

that the two purposes mentioned in the 
trust-deed which could be carried out indepen- 
dently of each other, were distinct and distri- 
butive purposes, and 

that even if the second purpose be held to 
be a non-charitable purpose, the trust would 
be a public charitable trust in view of the 
provisions of s. 11 of the Act. 

The mere awakening of a consciousness 
amongst the ople, making them realise 
what their political rights are, would not 
amount to a political purpose unless the 
awakened consciousness is sought to be put 
to a political purpose. The carrying on of a 
political prop da with a definite well- 
defined object in view is an entirely differen 
thing from making people just consciogs o 
their political rights and leaving it to their 
judgment how to use that consciousness. 
TAAN BALvVANT v. Coaniry Coame. 

58 Bom.L.R.741. 


—_——_—-S. 11. See Bomgay PusLE Trusts 
Act, 1950, S. 9(4). 58 Bom.L.R.741. 
a e ° 
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BOMBAY PUBLIC TRUSTS ACT, 
72, 75—Indian Limi n Act, 
(IX of 1903), S&s. 12(2), 29(2)}“Application 
ynder $. 72 of B. P. T. Act to set aside decision 
of Charity Commissioner made beyond period 
of sixty days prescribed under 8. '72—Whcether 
linteelagen jor.obtaining certified copy of Charity 
Commissioner's order could be excluded under 
s. 12(2) of Indian Limitation Act—+Society 
having as its object and purpose.an object of 
general public utility but possessing no property 
purpose, whether can be said 
to constitute a public trust within B. P. T. Act. 

If a special law provides for an application 
which in substance is in the nature of an appeal, 
and where it would be necessary for the party 
applying to challenge an order passed by the 
nuthority or a tribunal, then the time taken 
for obtaining a certified copy of the order 
must be excluded under s. 12(2) of the Indian 
Limitation Act, 1908. For that purpose 
s. 29(2) of the Act would make the provisions 
of s. 12(2) applicable to that application, 
although that application may not strictly 
come within the ambit of s. 12(2). ° 

The Charity Commissioner gave his decision 
under s. 70 of the Bombay Public Trusts 
Act, 1950, on July 22, 1958, and on September 
29, 1958, the petitioner applied to the Court 
under s. 72 of the Act to set aside the decision 
of the Charity Commissioner. On the question 
whether the application was barred by limita- 
tion as it was made beyond the period prescri- 
bed under s. 72, it was contended by the 
petitioner that on August 10, 1958, he had 
applied for a certified copy of the order of the 
Charity Commissioner and he obtained that 
order on August 19, 1958, and, therefore, 
under s. 12(2) of the Indian Limitation Act, 
1908, he was entitled to exclude the time taken 
up in obtaining the certified copy of the 
order :— 

Held, that the time taken for obtaining a 
certified copy of the order of the Charity 
Commissioner must be excluded under s. 12(2) 
of the Indian Limitation Act, and that, there- 
fore, the application was in time. 

It is not sufficient that a society should 
have as its object and its purpose an object 
of general public utility to constitute it a 
public trust within the meaning of the Bombay 
Public Trusts Act, 1950. It is equally impor- 
tant that there must be a trust for a charitable 
purpose. There must be property held by 
the society to which an obligation must be 
attached that that property must be held for 
a charitable purpose. 

PRADHAN v. BomBAY STATE FEDERATION ETC. 
58 Bom.L.R.894. 

BOMBAY RENT CONTROL ACT (Bom. 
VII of 1944), S. 8(2)}—Indian Limitation Act 
(IX of 1908), Arts. 62, 120—Civil Procedure 
Code (Act V of 1908), O. VIL, r. 6—Bombay 
Rents, Hotel and Lodging House Rates Control 
e Agt (Bom. LVII of 1947), Sec. 18(2)}—Claim for 
dedection from rent on amount of premium paid 
byMenanti—Whether such claim governed by law 
of limitation—Applicability of art. 62 or art. 120 
—Claim for deduction barred by limttation— 
Claim for such equitable set-off between landlord 
and tenant whether barred by limitation— 
Whether fiduciary erclationship existing betroeen 
“éndlord and tenant 
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BOMBAY RENT CONTROL ACT, 
S. 8(2)—(Contd.) e 


The claim for recovery as well as the claim 
to make deductions under s. 8(2) of the Bombay 
Rent Control Act, 1944, is subject to the prowi- 
sions of art. 62 of the Indian Limitation 
Act, 1908. 

A claim for deduction was made by the 
tenant under s. 8(2) of the Bombay Rent 
Control Act, 1944, in respect of a premium paid 
by the tenant to the landlord. The claim was 
barred by limitation, but the tenant contendal 
that the bar of limitation did not apply to the 
claim as it was in the nature of a claim for 
equitable set-off between the lessor and the 
lessee between whom a fidyciary relationship 
existed :— r 

Held, that the claim dor *equitable set-off 
was barred by limitation as there was no 
fiduciary relationship and no accountdbility 
between the landlord and the tenant. 

SORAB TAVARIA 0. JAFFERALI. 


58 Bom.L.R.680. 

——_——-§. 12(1). See BoxBbay RENT 
CONTROL ACT, 1944, S. 8(2). 

58 Bom. L.R. 680. 


BOMBAY RENTS, HOTEL AND LOD- 
GING HOUSE RATES CONTROL ACT 
(Bom. LVII of 1947), S. 6(1)—Building lease in 
respect of open plot of land—Whether such 
lease can be excluded from s. 6(1) solely on 
ground that open plot cannot be used for residence 
unless built upon—Applicability of Part II 
of Act to open plots let for any of purposes 
mentioned in s. 6(1)—Construction. 

A building lease in respect of an open plot 
cannot be excluded from s. 6(7Z) of the Bombay 
Rents, Hotel and Lodging House Rates 
Control Act, 1947, solely on the gound that an 
open plot cannot be used for residence unless 
it is built upon. The material terms in the 
leases in regard to the open plots must be 
construed in the first instance; the purpose 
for which the premises have been let under 
such leases must be determined; and if it 
ara on & consideration of relevant facts 

t the open plots have been let for any of the 
purposes mentioned in s. 6(7) of the Act, it 
must be held that the said leases fall under 
s. 6{1) and the provisons of Part II of the Act 
would be applicable to them. 

Vinayak GOPAL v. LAXMAN KAsmINATH. 
58 Bom. L.R.592. 


——-—§. 11. See Bowspay Rents, HOTEL 
AND LODGING House Rates CONTROL Acr, 
1947, S. 29. 58 Bom.L.R.339. 


——S. 11(3}—Interion rent paid under 
order of Court under s. 11(8)}—Rent sq paid in 
excess of standard rent ultimatcly fia Court 
—Excess rent paid &hether could be refunded in 
proceedings under s. 11 or adjusted against 
future rent—Whether necessary for tenant to 
file sutt to recover stich excess payment made by 
him—Section 20 whether applies to payments 
made under order of Court under s. 11(8)— 
Payment made in pursuance of order under 
8. 11(8) whether payment ‘made in accordance 
with the provisions of’ the Act within 8.820. 


iaioo, 


pooay RENTS, HOTEL AND LODG- 
ING HQUSE RATES CONTROL ACT, 
S. 11—{Gontd.) 


If the rent paid under an order made under 
8 11(3) of the Bombay®* Rents, Hotel and 
Lodging House Rates Control Act, 1947, is in 
excess of the standard rent ultimately assessed, 
the excess amount received by the landlord 
must be refunded or adjusted against future 
rent. Ifthe tenant has made excess payment, 
he may apply in the proceeding under s. 11 of 
the Act for an order for refund of the excess 
amount paid by him, or he may adjust the 
excess payment made against the rent accruing 
due after the order is passed. 

Section 20 of the Bombay Rents, Hotel and 
Lodging House “Rates Control Act, 1947, 
docs not apyfly tapayments made in compliance 
with the order of the Court under s. 11(3) 
of the Act. 

CHAKRADEO V. GOOLABANUBAIL. 
58 Bom.L.R.454. 


S. 12. See Bomsay RENTS, HOTEL 
AND Lopeine House Rates CONTROL ACT, 
1947, S. 11. 58 Bom.L.R.454. 


—_—_——§. 12. See Bommay Rents, HOTEL 
AND Lopcinc House RATES CONTROL ACT, 
1947, S. 29A. 58 Bom.L.R.288. 


———-S. 12(3)(b)—Transfer of Property 
Act (IV of 1882), Sec. 114— Rent then due.’ 
meaning of word—Whether word includes rent 
not recoverable owing to bar of limttation. 

The word “rent then due’ in s. 12(3)(b) of 
the Bombay Rents, Hotel and Lodging House 
Rates Control Act, 1947, means all rent in 
arrears or outstanding, including rent which 
cannot be recovered through the process of 
the Court owing to the bar imposed by the 
Indian Limitation Act, 1908. 
Ramrao Raost v. AMIR Kasam. 

58 Bom.L.R.284. 


—_———-§. 12(3}(b)—Tenant not paying stan- 
dard rent on date of hearing of suit, "Hed by 
landlord, for ejectment for arrears of rent, in 
which standard rent in dispute—Tenant going 
lo trial without applying to Court to fiw date for 

of standard reni—Trial Court passing 
conditional decree for ejectment tf arrears of rent 
not paid within specified time—Whether s. 12(8) 
(b) contemplates passing of such conditional 
decree—Construction—Application to fix date 
jor making wt of standard rent whether 
to be before Court of first instance. 

Section 12(3)(b) of the Bombay Rents, 
Hotel and Lodging House Rates Control Act, 
1947, contemplates the payment on the first 
day of the hearing of the suit of the standard 
rent the permitted increases, or, if the 
Court sO orders, on such future date as may be 
fixed by the Court. If &n the date fixed for 
the first hearing the tenant does not pay the 
standard rent and the permitted increases, he 
must apply to the Court to fix a date for making 
the payment. If he makes payment of the 
amount as ordered by the Court together with 
the costs of the suit and continues to pay or 
tender in Court regularly the standard rent 
and the permitted increases, a presumption 
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ING USE RATES CONTROL ACT, 
S. 12—(C®td.) © eo 
will arise in his favour that he is ready and wilf- 
ing to pay the standard rent and the permitted 
increases. If, however, the tenant doeg pet 
pay the standard rent and the tted 
increases on the date of the first hearing of the 
suit, and goes to trial without making an 
application ‘asking the Court to fix a date for 
payment of the standard rent and the permitted 
increases and does not continue to pay during 
the pendency of the suit the standard rent, he 
cannot claim the benefit of s. 12(3Xb) of the 
Act. 

The application to the Court to fix a date 
for making payment of the standard rent 
and the permitted increases must be made 
before the Court of first instance and cannot 
be reserved to be made for the first time in an 
appeal Court. 

LAXMINARAYAN NANDEISHORE 0. KESHARDEV 
NARSARIA. 58 Bom.L.R.1041. 


è 
—__——§. 20. See BomrBsay RENTS, HOTEL 
AND Lopera House RATES CONTROL ACT, 
1947, S. 11. 58 Bom.L.R.454. 


S. 28. See Bompay Rents, HOTEL 
AND Lopaine House Rates CONTROL ACT, 
1947, S. 29A. 58 Bom.L.R.288. 


————S. 28(2Xa)}—Bombay Civil Courts 
Act (Bom. XIV of 1869), Secs. 23, 24, 25— 
Civil Procedure Code (Act V of 1908), Sec. 24— 
Suit transferred under 8. 28(2)(a) of Bom. Act 
LVII of 1947 to Court of Civil Judge (Senior 
Division)—Whether Civil Judge (Senior Divi- 
sion) can refer case to Joint Civil Judge, Senior 
Division or Civil Judge, Junior Division— 
Whether s. 28 affects right of District Judge 
under s. 24 of C. P. Code to transfer suit from 
Court of Small Causes to Joint Sentor Civil Judge 
or to Civil Judge, Junior Division. 

When a suit ding in a Court of Small 
Causes is, under s. 28(2)(a) of the Bombay 
Rents, Hotel and Lodging House Rates Con- 
trol Act, 1947, withdrawn by the District 
Court and transferred for trial or disposal to 
the Court of the Civil Ju (Senior Division), 
the Civil Judge (Senior Division) can assign 
it to the file of a Civil Judge (Senior Division) 
or a Civil Judge (Junior Division) appointed 
to his Court to assist him under s. 28 of the 
Bombay Civil Courts Act, 1869. 

The District Court has the power to transfer 
a suit pending in a Court of Small Causes to a 
Joint Senior Civil Judge or to a Civil Judge, 
Junior Division, under s. 24 of the Civil 
Procedure Code, 1908. 

When the Legislature confers special jurisdic- 
tion upon an ordinary Court of the land, that 
jurisdiction has to be exercised by the ordinary 
Court according to the procedure of that Cairt, 
unless in the legislation conferring special 
jurisdiction there is some provision to®the 
contrary. 

RANCHHODLAL VALLABHDAS V. MAHENDRA 
KUMAR. 58 Bom.L.R.(F.B.)465. 


———-S. 29, proviso MI—Bombay Rents, 
Hotel and Lodging House, Rates Control Riles 
e e e * 
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è 
BOMBA® RENTS, HOTEL AND }ODG- 
ING HOUSE RATES CONTROF ACT, 
if S. 29—(Conjd.) @ 
1948 ; Rules 15, 9D, 9B, 9C—Civil Procedure Code 
(Act V of 1908), O. XLI, r. 22—Tenant praying 
fo? figation of standard rent in suit by landlord 
agathst tenant for ejectment and arrears of 
rent—Court determining question of standard 
rent and passing decree for specific amount for 
arrears of rent but rejecting claim for ejectmeni— 
eAppeal filed by landlord and cross-objections 
preferred by tenant disputing correctness of 
standard rent fixed by trial Court—Whether 
right to fue cross-objections in such appeal 
available to tenant—Court-fee payable in respect 
of cross-objections sc hea by r. 15(1) ur 
15(2)—Amount on which Court-fee payable. 

A suit was filed by a landlord against his 
tenant for ejectment and arrears of rent. 
In the suit the tenant pleaded that the rent 
was in excess of the standard rent and prayed 
that the standard rent should be fixed. The 
trial Judge held that the rent was neither 
unreasonable nor excessive and passed a 
decree for a sum by way of arrears of rent, 
but rejected the landlord's claim for ejectment. 
The landlord preferred an appeal under s. 
29(1)(b) of the Bombay Rents; Hotel and 
Lodging House Rates Control Act, 1947, 
against the decree refusing ejectment, and the 
tenant preferred cross-objections disputing 
the declaration made by the Court regarding 
standard rent. A similar suit filed by another 
landlord against his tenant, for ejectment and 
arrears of rent was pending, when an applica- 
tion was made by the tenant under s. 11 of 
the Act, for fixation of standard rent. The 
suit and the application were heard together 
and the trial Judge fixed the standard rent 
and passed a decree for arrears of rent but 
dismissed the landlord’s claim for ejectment. 
The landlord appealed under s. 29(2)(b) of the 
Act and the tenant preferred cross-objections 
disputing the correctness of the standard rent 
fixed by the Court. The tenants, in both 
the appeals, contended that they should be 
allowed to pay Court-fee of one rupee on their 
cross-objections under r. 15(Z) of the Bombay 
Rents, Hotel and Lodging House Rates Con- 
trol Rules, 1948 :— 

Held, that the right to file cross-objections 
in the two appeals was available to the tenants 
under O. XLI, r. 22, of the Civil Procedure 
Code, 1908, 

that the Court-fees payable in respect of 
the cross-objections filed by the tenants was 
gees by r. 15(2) of the Bombay Rents, 

otel and Lodging House Rates Control 
Rules, 1948, and 

that as the right to file cross-objections 
which flowed from O. XLI, r. 22, of the Code, 
in terms was referrable to decrees for payment 
of specifled amounts of money, it was necessary 
that the cross-objecting tenants should declare 
“whit, amount they proposed to dispute out 
of te decretal amount and should pay Court- 
fee on it on an ad valorem basis. 

SINAEEN Mourpin v. KAUSHAL KISHORE. 
58 Bom. L.R.339. 


— ——— B®. 29A—Title contemplated by 8. 294 
whether title arising gut of provisions of Aci— 
s e e . è 
ea 
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BOMBAY RENTS, HOTEL AND rob ; 
ING HOUSE RATES CONTRO% AUT, 
S 29A—(Contd.) 


Landlord filing suit in Small Causes Court 
against tenant on ground that tenant createg 
tenancy not permissible in law—Sub-tenants 
made parties to suit on allegation that they were 
trespassers—Sub-ltenants contending that they 
were lawful sub-tenants protected under s. 14— 
Trial Court and appeal Court deciding this 
issue against sub-tenanis—Suit by sub-tenants 
in City Civil Court for declaration thai they 
were lawful sub-tenants and entitled to occupation 
—Maintainability of suit. 

The title contemplated by s. 29A of the 
Bombay Rents, Hotel and Dodging House 
Rates Control Act, 1947, is & title in a party 
dehors the Act and a title nat arfsing out of 
any of the provisions of the Act. If the title 
arises by reason of the provisions of the *Act, 
then it is a question arising out of the Act and 
that AC leper can only be determined by the 
special Court set up under the Act. 

In trying suits under s. 28 of the Act it may 
become necessary to a special Court incidentally 
to determine questions of title. Such deter- 
mination is not binding upon the party against 
whom the decision is given, and notwithstan- 
ding such decision a party can assert his title 
in a competent Court. But where the decision 
of the special Court is direct, where the decision 
is on the very question which has been left to 
the special Court to decide, such a question 
cannot be reagitated under s. 29A of the Act. 
HARSWARUP KHANNAMAL v. NANDRAM. 

58 Bom.L.R.288. 


——_+——§, 49. See BomBay RENTS, HOTEL 
AND Lopaina Housse Rates CONTROL Act, 
1947, S. 29. 58 Bom.L.R.339. 


BOMBAY RENTS, HOTEL AND LOD- 
GING HOUSE RATES CONTROL 
RULES, 1948, R. 9B. See Bonrpay RENTS, 
HoTEL AND Lopera House Rates Con- 
TROL ACT, 1947, S. 29. 58 Bom.L.R.339. 


R. 9C. See BomsayY Rents, HOTEL 
AND Loparna House RATES CONTROL Act, 
1947, S. 29. 58 Bom.L.R.339. 


R. 9D. See Bompay RENTS, HOTEL 
AND LopGine House RATES CONTROL ACT, 
1947, S. 29. 58 Bom.L.R.339. 


R. 15. See Bompay RENTS, HOTEL 
AND Lopine House Rates CONTROL ACT, 
1947,-S. 29. 58 Bom.L.R.339. 


BOMBAY SALES TAX ACT (Bom. V of 
1946), S. 2(c) and (g}—Assessee, an educational 
Society, setting up brick factory for use of bricks 
manufactured for constructing co and 
hostels economically*Surplus of bricks manu- 
factured sold at cost price by assessee—Assessee 
also selling, pirat Aaa surplus steel not 
required for their buildings—Whether assessee a 
dealer within s. 2(c) of Act—Object of Act. 

The object of the Bombay Sales Tax Act is 
not to tax sales ; its object is to tax only those 
sales which are eff by persons who carry 


on the business of selling or supplying foods. 


1984], | . 
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Bokeay SALES TAX AGT,S.2(c)-(Contd.)- 


An activity which results in the supply or sale 
of goods, although it may be serious, although 
it may be continuous, unless it assumes the 
DART ics of a business, it is not an activity 
which can come within the ambit of s. 2(c) 
of the Bombay Sales Tax Act, 1946. 

A Society which had as its objects the 
spread of education, the starting of arts 
colleges and other similar objects, in further- 
ance of these gave a contract to their contractor 
for the construction of buildings for colleges 
and hostels for students. The Society on 
realising that it would be cheaper and economi- 
cal to have a brick factory of their own for 
the purpose ofəpreparing bricks to be used for 
the construction ef their buildings, set up a 
brick factofy and supplied the bricks to their 
contractor. More bticks than were actually 
necessary for their own construction work were 
manufactured and this surplus stock of bricks 
was disposed of from time to time at cost 
price and no profit was made by the Society. 
The Society had also obtained a permit from 
the Government to import steel for the purpose 
of their buildings, and after the steel had 
arrived the Government gave them a permit to 
buy steel locally, with the result that the 
society did not require the imported steel, 
and under direction of the Controller of Steel 
the imported steel was sold. This sale also 
did not result in any profit to the Society. 
On the question whether the Society was a 
dealer within the meaning of s. 2(c) of the 
Bombay Sales Tax Act, 1946 :— 

Held, that the Society, in the circumstances 
of the case, did not on the business of 
selling and supplying bricks and steel, and 

that, therefore, the Society did not come 
within the ambit of the definition of ‘‘ dealer ”’ 
contained in s8. 2(c) of the Act. 

Quaere. Whether the activity of an assessee, 
who either buys or manufactures goods with 
the intention of selling them and sells them 
without making profit, would constitute 
business within the meaning of the Bombay 
Sales Tax Act? 

BomBay STATE v. AHMEDABAD EDUCATION 
Soc. 58 Bom.L.R.572. 


———-§. 5. See Bombay Sates Tax Act, 
1946, S. 18. 58 Bom.L.R.801. 


——S. 8. See Bompay SALES Tax ACT, 
1946, S. 2(c). 58 Bom.L.R.572. 


—_——_—-§. 18—JIndian Income-tazw Act (XI of 
1922), Sec. 26—-Assessee transferring business 
as a going concern to third party— Assessee 
assessed to sales tax in respect of period antecedent 
to date of transfer of Gusincss—Liabthity to 
pay whether upon transferee—Construction 
of staitte—Statute imposing liability upon person 
and then proceeding to*impose liability vica- 
riously upon third party. 

The assessee who had regi d his business 
under the Bombay Sales Tax Act, 1946, on 
October 1, 1946, conducted his business til! 
March 2, 1949, when he transferred it as a 
going concern to a third party. The assessee 
was assessed to sales tax in respect of periods 
whith were antecedent to the date of the 
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transfer. 
of the Act contended that as the 

been transferred by him the liability to pé@y 

tax with regard to the business done before 

the transfer was only upon transferee and ħe, 

the transferor, was absolvéd fré&nf.- his 

Hability :— 

Held, that the assessee continued to be 
liable to pay the tax in respect of the periods 
during which he carried on the business ande 
incurred the liability to pay sales tax under 
s. 5 of the Act. 

The proper construction of any statute which 
imposes a liability upon a person and then 
proceeds to impose that liability yicariously 
note a third party is that the original liability 
of the person does not come to an end. 
BompBay STATE V. MORARJI PADAMSEY. 

58 Bom.L.R.801. 


BOMBAY SALES TAX ACT (Bom. HI 
of 1953), S. 17. See Crvi, PROCEDURE CODE, 
S. 78. , 58 Bom.L.R.564. 


BOMBAY SECURITIES CONTRACTS 
CONTROL ACT (Bom. VIII of 1925), S.3(4). 
See BOMBAY SECURITIES CONTRACTS CONTROL 
Act, S. 6. 58 Bom.L.R.(S.C.)486. 


——— 8, 6—Native Share and Stock Brokers’ 
Association, Bombay, Rule 167—Share broker, 
member of Association, employed by non-member 
for effecting sales and purchases of shares— 
Dispute between parties whether broker acting 
within scope of his authority in purchasing 
shares—Claim for indemnity by broker whether 
within prohibition of s. 6—Contract nutes sent 
by brokers to constituents whether contracts for 
sale and purchase of securities within s. 
Definition of ready delivery contract in s. 3(4) 
whether relevant for determining whether contract 
is a forward contract far purposes of r. 167 of the 
Association. 

Section 6 of the Bombay Securities Contracts 
Control Act, 1925, expressly provides that no 
claim shall be maintained in a civil Court for 
the recovery of any commission, brokerage, 
fee or reward in respect of any contract for the 
purchase or sale of securities. That is to say, 
the bar is to the broker claiming remuneration 
in any form for having brought about the con- 
tract. But the contract of employment is 
not itself declared void, and a claim for in- 
demnity will not be within the prohibition. 

Contract notes sent by brokers to their 
constituents are not contracts for the sale and 
elects of securities within s. 6 of the Bombay 

ecurities Contracts Control Act, 1925, but 
only intimations by the broker to the consti- 
tuent that such contracts had been entered 
into on his behalf. 

The definition of a read 
in 8. of the Bombay Securities Contracts 
Control Act, 1925, is only for the purposegot the 
Act, and will apply only when the questgon is 
whether the contract is void under s. 6 of that 
Act. But when the question is whether the 
contract is void under r. 167 of the Native 
Share and Stock Brokers’ Association, what has 
to be seen is whether it ig a forward contract 
as defined or contemplated by the Rules, 


delivery contract 


he assessee relying apon 8. ei e 
usinfess 
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BOMBAX . SECURITIES CONTRACTS 
CONTROL ACT, S. 6—(Contd.) 


The defmition in s” 8(4) of the Act“would be 
wholly irrelevant for determining whether the 
contract is a forward contract for purposes of 
r. b67, the decision of which question must 
depehd entirely on the construction of the 
relevant Rules of the Association. 
Jucon Kisnorr v. Goorse Hormussti. 

58 Bom.L.RAS.C.)486, 
A on appeal from 53 Bom.L.R.870. 


BOMBAY SHOPS AND ESTABLISH- 
MENTS ACT (Bom. LXXIX of 1948), S. 2 
(27). 

A canteen provided in a factory and reser- 
ved for the use of employees of the factory is a 
‘shop’ within the m of s. 2 (f) of the 
Bombay Harijan (Removal of Social Disabi- 
lities) Act, 1946. 

STATE v. BHAISHANKER. 58 Bom.L.R.435. 


——__——-S. 4. See Bompay SHOPS 
ESTABLISHMENTS Acr, 1948, S. 18(Z 
58 Bom.L.R.481. 


AND 


————-§. 14. See Bosmay SHOPS AND 
ESTABLISHMENTS Act, 1948, S. 68. 
58 Bom.L.R.799. 


————S. 18(1)}—Enmployer doing his business 
in his shop, registered as a commercial establish- 
ment under Act, on a closed holiday—Whether 
employer can claim exemption from operation 
oe 18(1) by virtue of entry No. 17 in schedule 

of Act—Such exemption whether a complete 
exemption. 

By virtue of the provisions of entry No. 17, 
Schedule II, of the POPOY Shops and Esta- 
blishments Act, 1948, employers and exempted 
employees are completely exempted from the 
operation of s. 18(/) of the Act. The effect of 
the exemption is to allow the working of the 
commercial establishments even on closed 
holidays so long as the work in the establish- 
ments is carried on by the employers or 
members of their families or by employees who 
are exempted from the operation of s. 18(1). 
STATE ct. HIRALAT., SURATKARAN. 

58 Bom.L.R.481. 


————§. 52(b). See Bosrsaay SHOPS AND 
ESTABLISHMENTS Acr, 1948, S. 18(7). 
58 Bom.L.R.481. 


———-§. 63—Delivery man employed by 
bakery applying under s. 68 for payment of 
overtime wages—Maintainability of application 
—Limit of work for purposes of s. 14 and s. 68. 

The employee of a bakery who was a delivery 
man and whose work was to deliver bread and 
loaves prepared by the bakery to its customers, 
applied under s. 63 of the Bombay Shops and 
Establishments Act, 1948, for payment of 
dvertime wages alleging that he had worked 
more than forty-eight hours every week in 
respect of certain wage periods. On the 
question whether the application was main- 
tainable in view of the fact that under Schedule 
II, item 8, of the Act, the prohibition con- 
tained in,s. 14 of the Act, prohibiting the 
employer from making the employee work 
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BOMBAY SHOPS AND ESTABLIŠH- 
MENTS ACT, S 63—(Conid.) ó e 


beyond the limit of work prescribed therein is 
removed as regards delivery men :— 

Held, that if the employee established that 
he had worked overtime in any particular 
week, he was entitled to overtime wages as 
provided in s. 68 of the Act. 

The limit of work for the purpose of s. 14 
of the Bombay Shops and Establishments 
Act, 1948, is entirely different from the limit 
of work laid down for the purpose of s. 68 ot, 
the Act. Whereas the limit of work for the 
puroon of s. 14 is laid down in order to pro- 

ibit the employer from Pig an employee 
to make him work beyond the limit, the 
limit of work laid down fow the purpose of 
8. 68 is purely for the purpos¢ of fomputing 
overtime es. 

PENAMBUR VISHNUMURTHI v. FERNANDES. 
58 Bom.L.R.799. 


— —SCH. II, Item 8. See Boamay 
SHOPS AND ESTABLISHMENTS Act, 1948, S. 68. 
' 58 Bom.L.R.799. 


Entry 17. See Bomsay SHOPS AND 
ESTABLISHMENTS ACT, 1948, S. 18(1). 
58 Bom.L.R.481. 


BOMBAY TENANGY ACT (Bom. XXIX 
of 1939), S. 2A. See BOMBAY AGRICULTURAL 
DEBTORS RELIEF Acr, S. 32(2Xb). 

58 Bom.L.R.1. 


———— S. 3. See BOMBAY AGRICULTURAL 
Destors RELIEF Act, S. 82(2)(b). 
58 Bom.L.R.1. 


———§. 3A. See BOMBAY AGRICULTURAL 
DrstTorSs RELIEF Act, S. 82(2)(d). 
58 Bom. L. R. 1. 


BOMBAY TENANCY AND AGRICUL- 
TURAL LANDS ACT (Bom. LXVII of 1948) 
—Bombay Revenue Tribunal—Jurisdiction of, 
to appreciate evidence on record and decide 
question of fact—Manlatdar on evidence 
led before him arriving at finding of fact 
—Prant officer on appeal characterising 
such evidence insufficient and not giving finding 
on tt—Revenue Tribunal on revision going into 
such question of fact and giving finding upon it 
—Whether open to Revenue nal to decide 
the question of fact upon evidence on record. 
Where in an appeal from an order passed 
by the Mamlatdar under the Bombay Tenancy 
and Agricultural Lands Act, 1948, the Prant 
Officer had made no effort to appreciate or 
even consider the evidence which was on the 
record (eg: documentary evidence of revenue 
extracts), had failed to give a finding upon that 
evidence and had also failed to remand the 
case to the Mamlatdar on the ground tint the 
evidence recorded in®*the Mamlatdar’s Court 
was insufficient and when there is no specific 
provision in tlhe Act which forbids the Revenue 
Tribunal from applying their mind to the 
evidence which exists on the record, it is open 
to the Tribunal in the exercise of their revisional 
jurisdiction to decide a question of fact upon 
such evidence as is on the record, provided the 
Tribunal considers that the evidence on re@ord 
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Bokeay TENANCY AND AGRICUL- ; 
LANDS ACT—(Conid.) 


is sufcient to enable them to give a finding 
that particular point. 

e Ít is the pe apo of its own appre- 

ciation of dence by the Tribunal which 

is forbidden by the Act and not the apprecia- 

tion of evidence when there has been none 

by the lower Court. 

VISHNU GOVIND 0. PANDURANG RAGHUNATH. 
58 Bom.L.R.815. 


e 
———S. 2 (6). See Bommay TENANCY AND 
AGRICULTURAL LANDS ACT, 1948, S. 34 (2). 

58 Bom.L.R.463. 

Ss. 6, 79 
The schdme ef sg. 6 and 7 of the Bombay 

Tenancy and Agricultural Lands Act, 1947, 
is pħin beyond words. Two safe-guards have 
been provided for the protection of tenants. 
The first safe-guard flows from the provisions 
of s. 6(1) which prescribes the maximum ; 
‘and the second safe-guard flows from the 
plea which a tenant can raise under s, 7 of 
the Act. It is clear that even where the land- 
lord claims to recover arrears of rent, the 
tenant would be entitled to raise a dispute 
about the reasonableness of the said rent in 
spite of the fact that the rent is less than the 
maximum prescribed under s. 6(7). 
Suspraya Ram v. PYARA KRISHNA. 

58 Bom.L.R.101. 


—_—_—— §. 10. 

Section 10 of the Bombay Tenancy and 
Agricultural Lands Act, 1947, would apply 
to the contravention of s. 6 as well as of s. 7 
of the Act, and for involving the provisions of 
s. 10 it would not be necessary t the rea- 
sonable rent should have been determined 
beforehand. 

SUBRAYA Raw v. PYARA KRISHNA. 
58 Bom.L.R.101. 


S. 12. See Bosmpay TENANCY AND 
AGRICULTURAL LANDS AcT, 1948, S. 70. 
58 Bom.L.R.101. 


S. 14 (1). See Bomspay TENANCY AND 
AGRICULTURAL LANDS AOT, 1948, S. 29 (2). 
58 Bom.L.R.64. 


—__—_—_—-§, 24. See Bosrpay TENANCY AND 
AGRICULTURAL LANDS Act, 1948, S. 34 (24). 
58 Bom.L.R.941. 


—_—_—__——§. 25. See Boamay TENANCY AND 
AGRICULTURAL LANDS ACT, 1948, S. 84 (24). 
58 Bom.L.R.941. 


S. 27 (1). Sec Bompay TENANCY AND 
AGRICULTURAL LANDS ACT, 1948, S 29 (2). 
° 58 Bom.L.R.64. 


S. 29. See Bompay TENANCY AND 
AGRICULTURAL LAaNps Acrt, 1948, S. 34. 
58 Bom.L.R.(F.B.)85. 


———S, 29 (2)}--Tenant sub-letting land on 
12, 1948—Application for possession 
filed by landlord under s. 292) on November 
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BOMBAY TENANCY AND A@RICUL- 
TURAÑ LANDS ACT, S. 29(2)—(Contd.) 


\ . @ 6 
21, 1951—Application whether batred “by time 


under s. 29(2)—When right to obtain possesst®n 
must be deemed to have accrued to landlord. 
The applicant who was the owner Qa 
certain land let it out to the bppondéht.- On 
October 12, 1948, while the opponent was the 
applicant’s tenant, the opponent sub-let the 
land. On ‘November 21, 1951, the applicant 


filed an application against the opponent fore 


possession under 8. 29(2) of the Bombay Tenan- 
cy and Agricultural Lands Act, 1948. On the 
question whether the application was within 
two years as contemplated by s. 29(2) of the 
Act :— 

Held, that as the sub-letting took place on 
October 12, 1948, it was on that date that a 
right to obtain possession must be deemed to 
have accrued to the applicant within the 
meaning of s. 20(2) of the Act, and 

that, therefore, the application was barred 
by time under s. 29(2). 

RACHGQUDA PARAGOUDA V. APPASAHEB. 
58 Bom.L.R.64. 


—__-_+——-§. 30. See Bonmpay TENANCY AND 
AGRICULTURAL Lanps Acr, 1948, S. 84. 
58 Bom.L.R.794. 


—_——_——§. 34—Bombay Tenancy and Agri- 
cultural Lands (Amendment) Act (Bon. 
XXXII of 19652), Sec. 8&—Notice given by 
landlord to tenant on ground that land bona fide 
required for personal cultivation—Notice expiring 
after coming into force of Amending Act— 
Landlord not complying with further conditions 
laid down in Amending Act before he could obtain 
possession—Applicabiltiy of Amending Act— 
Whether landlord entitled to possession. 

A landlord gave a notice of termination of 
lease to his tenant on March 6, 1952, under s. 34 
of the Bombay Tenancy and icultural 
Lands Act, 1948, on the ground that he needed 
the land bonafide for his personal cultivation. 
The notice expired on March 3], 1958, and, 
thereafter the landlord filed an application 
for possession under s. 29 of the Act. The 
tenant contended that the Bombay Tenancy 
and Agricultural Lands (Amendment) Act, 
1952, which came into force on January 12, 
1958, applied to the facts of the case, and 
therefore, as the landlord on the termination of 
the tenancy on March 31, 1953, had failed to 
satisfy the further conditions laid down in the 
Amending Act before he could obtain posses- 
sion, he was prevented from obtaining posses- 
sion of land :— 

Held, that as the tenancy had terminated 
and the right to obtain possession had accrued 
to the landlord after coming into force of the 
Amending Act, the Amending Act applied 
and, therefore, the landlord, who had failed 
to satisfy the further conditions under, the 
Amending Act, was not entitled to possgssion. 

The Amending Act would apply te all 
cases where the period of notice has expired 
after the Amending Act has come into force. 
What the Amending Act does is that it imposes 
a new limitation upon the right of the landlord 
to obtain possession, and, if the landlord fails 
to satisfy the Court at the date when the 
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@ r 
tenancy txpifes and he becomes entitled to pos- 
sefsion that he is entitled to possession in law 
as the law then stands, he cannot obtain relief 
from, the Court. 
DuresBRual v.’ JHAVERBHAI. 
58 Bom.L.R.(F.B.)85. 


———S. 34—Application by lndlord to 
secover possession of land from tenant for bona- 
fide personal cultivation granted by Mamlatdar— 
Appeal to Assistant Collector disposed of in 
facour of tenant solely on preliminary point 
that landlord not being shown as Kabjedar in 
record of rights was therefore not tenant's 
landlord—Revenue Tribunal on appeal by land- 
lord holding this finding of Assistant Collector 
erroneous in law and reversing his order—Whether 
finding of Mamlatdar that land required by 
landlord for bona fide personal cultivation 
conclusive in the case—Order of Revenue Tribunal 
whether should be quashed and Tribunal direct- 
ed to send back case to Assistant Collector for 
recording a finding on the question whether 
landlord required land for bona fide personal 
cultivation. 

A landlord filed an application before a 
Mamlatdar under s. 84 of the Bombay Tenancy 
and Agricultural Lands Act, 1948, for recover- 
ing possession of his lands from his tenant 
for bona fide personal cultivation. The Mam- 
latdar came to the conclusion that the land- 
lord wanted possession of the lands for bona 
fide personal cultivation and ordered the tenant 
to hand over possession to the landlord. On 
appeal by the tenant the Assistant Collector 
disposed of the appeal in favour of the tenant, 
solely upon a preliminary point taken by the 
tenant that his alleged landlord was not really 
his landlord at all since his name was not 
shown as a Kabjedar (occupant) of the Jands 
in the record of rights. The Revenue Tribunal, 
on appeal by the landlord, held that the find- 
ing of the Assistant Collector, based pure 
upon an entry in the record of rights whic 
had only a presumptive value, was erroneous 
in law, and reversed the Assistant Collector’s 
order. This resulted in the restoration of the 
Mamlatdar’s order. On the question whether 
the finding of the Mamlatdar that the landlord 
wanted possession of the lands for bona fide 
personal cultivation was conclusive in the case : 

Held, that as the Assistant Collector in his 
order failed to consider and record a finding 
on the important question of fact, viz. whether 
the landlord wanted to recover possession 
of the lands for bona fide nal cultivation, 
and as the Revenue Tribunal also did not 
remand the matter back to the Assistant 
Collector for recording a finding on the question 
of fact, the order of the Revenue ibunal 
should be quashed, and so far as this question 
of fact was concerned, the Revenue Tribunal 
shortid be directed to send back the case to 
the istant Collector for recording a finding 
on it and for disposal according to law. 
NAGAYYA GURUPADAYYA 0, CHAYAPPA. 

58 Bom.L.R.144. 


————-S. 34—Right of landlord to terminate 
protected tenancy under s. 84 whether can be so 
exertised as to limit tight vested in tenant b 
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TURAL LANDS ACT, S. 34—(Coya.)* 


contract—-Whether 8. 34 to be read subject to 
s. 30. 

Section 84 of thee Bombay Tenancy ang, 
Agricultural Lands Act, 1948, must be rea 
subject to s. 80 of the Act. 

he right of the landlord to terminate a 
protected tenancy for purposes and in the 
manner prescribed by s. 84 cannot be exer- 
cised so as to limit the rights or privileges 
vested in the tenant under any usage or law, 
or under any contract, grant, decree or order 
of a Court, or otherwise howsoever. The 
restrictions placed upon the landlord by s. 84 
are in addition to and not in substitution of 
those which are imposed uponthim by contract, 
grant, decree, usage, law or othgrwife. Rights 
already conferred upon ten&{nts are, therefore, 
protected by s. 30 of the Act and additienal 
rights are conferred by restricting the landlord’s 
right otherwise as provided by s. 34. 

Bal PARVATI D. NANUBHAL 58 Bom.L.R.794. 


————S. 34(2)(a}—Whether expression 
“other land” in s. 84(2) (a) includes land situat- 
ed outside Staite of Bombay—Construction. 

The “other land” referred to in s. 84(2) (a 
of the Bombay Tenancy and Agricul 
Lands Act, 1948, must be restricted to land 
in the State of Bombay. 

CHHANUBHAI KARANSANG V. SARDUL MANSANG. 
58 Bom.L.R.463. 


————S. 34(24) (1) (2) (3)}—Land held, 
meaning of expression in 8. 34 (2A), cls. (1), (2) & 
(8)--Whether expression means land of which 
possession is sought. 

The expression ‘land held’ in els. (1), (2) 
and (3) of s. 84, sub-s. (2A), of the Bom- 
bay Tenancy and Agricultural Lands Act, 
1948, means ‘land possessed for personal 
cultivation.’ ; 

, Section 84 of the Act lays down a test which 
should guide the Courts in cases in which a 
landlord asks for possession of his land from 
a tenant on the ground of bona fide personal 
cultivation, and the test is how much other 
land (i.e. the land other than the land of 
which the possession is sought) of the land- 
lord was in possession of the landlord for 

ersonal cultivation at the date of the notice. 

en the landlord sets the Tenancy law in 
motion and applies to a Tenancy Court under 
s. 84 for recovering possession of his land 
from his tenant under any of the provisions 
4 8. 84, this crucial test must not be lost sight 
of. 

DEOLAL BULAKHI v. Kanu TOLARAM. 
' 58 Bom.L.R.941. 


————S. 63—Suit for specific perfownance 
of agreement to lease decreed in favour of non- 
agriculiurist plaintiff th 1947—-Decree providing 
that Court would esecute lease on defendant’s 
failure to do so—Plaintiff filing darkhast in 
1950 to execute decree and executing Court 
directing Nazir to execute lease—Whether open 
to executing Court to pass such lease—Appli- 
cability of 3. 63 of Act. 

A suit filed by the plaintiff, who was not 
an agriculturist, against the defendant® on 
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solmay TENANCY AND AGRICUL. 
RAY LANDS ACT, S. 63—(Contd.) 


December 18, 1945, for specific performance 
of an eement to lease certain land, was 
aay in his favour on October 10, 1947. 
e decretal order inter alia called upon 
the defendant to execute a lease in favour of 
the plaintiff, and provided that if the defendant 
failed to execute the lease, the Court would 
take steps to do the needful in that matter. 
On appeal the order of the trial Court was 
confirmed on September 6, 1949. On Septem- 
“ber 28, 1950, the plaintiff filed a darkhast 
application claiming execution of the 
rent-note in terms of the decree, and the exe- 
cuting Courtedirected the Nazir to execute 
the lease on behalf of the Court. On the ques- 
tion whetlter in view of s. 68 of the Bombay 
Tenancy and ultural Lands Act, 1948, 
it was open to the executing Court to pass 
the lease in favour of the plaintiff :— 
Held, that the execution proceedings in 
of the decretal rights of the plaintiff, 
which were saved under s. 89 of the Act, 
were a continuation of the suit which was 
filed before the Act came in force, and, hence, 
s. 63 of the Act could not be invoked and the 
executing Court could, therefore, execute the 
decree for specific performance of the agree- 
ment to lease. 
DHANJIBHAI KHIYASHIBHAI V. DAULATBEE. 
58 Bom.L.R.584. 


——_———-§. 70—-Suti to recover arrears of 
rent of agricultural land whether can be enter- 
tained by civil Court—Whether plea that rent 
unreasonable can be raised by tenant in such 
suii—Such plea by whom to be determined— 
Determination of reasonable rent under s. 12 
when retrospective—Scheme of 33.6 and 7— 
Applicablity of s. 10 and whether for invoking 
it necessary that reasonable rent should have 
been determined beforehand. 

A suit to recover arrears of rent in ect 
of an agricultural land, filed by the landlord 
against his tenant, can be entertained by the 
civil Court. In such a suit the tenant can 
raise a plea under s. 7 of the Bombay Tenancy 
and Agricultural Lands Act, 1947, that the 
rent claimed by the landlord is unfeasonable, 
but, on such a plea, the civil Court before it 
finally disposes of the suit, must require the 
parties to get a decision from the Mamlatdar 
under s. 70{g) of the Act on the question as to 
whether the rent claimed by the landlord from 
his tenant is reasonable or not. 

In normal cases falling under s. 12 of the 
Bombay Tenancy and Agricultural Lands Act, 
1947, an application may be made by the 
landlord or the tenant for the determination of 
reasonable rent in future. But where the 
qu n about the reasonableness of rent falls 
to be%onsidered under s. 7 of the Act in a suit 
filed by the landlord fo®the recovery of arrears 
of rent, the determination of the reasonable 
rent must inevitably be retrospective. In 
such a case, the Mamlatdar would have to 
consider the question as to what should be 
regarded as the reasonable rent for the years 
in suit, and when the Mamlatdar determines 
the question, the civil Court will have to take 
up éhe threads of the suit once more and pass 


GENERAL INDEX. 


: å 1099 


BOMBAY TENANCY AND 4 CUL- 
TURA LANDS ACT, S. 70—(Contd.) 


appropriate orders in accordanee with the 
finding made by the Mamlatdar. ° 

The scheme of ss. 6 and 7 of the Bombay 
Tenancy and Agricultural Lands Act, 194% is 
pan beyond words. Two safeguamlis fave 

provided for the protection of tenants. 
The first safeguard flows from the provisions 
of s. 6(1) which prescribes the maximum; and 
the second safeguard flows from the plea which 
a tenant can raise under s, 7 of the Act. It is 
clear that even where the landlord claims 
to recover arrears of rent, the tenant would be 
entitled to raise a dispute about the resaonable- 
ness of the said rent in spite of the fact that 
the rent claimed is less than the maximum 
prescribed under s. 6(1). 

Section 10 of the Bombay Tenancy and 
Agricultural Lands Act, 1947, would apply to 
the contravention of s. 6 as well as of 3. 7 
of the Act, and for invoking the provisions of 
s. 10 it would not be n that the 
reasonable rent should have been determined 
beforehand. 

Susraya Ram v. PYARA KRISHNA. 
58 Bom.L.R.101. 


—_———-S, 74—-Bombay Land Revenue Code 
(Bom. V of 1879), Sec. 209—Collector hearing 
appeal against decision of Mamlaidar and 
summarily rejecting ti without heartng appellant 
—Whether Collector, under Act, bound to 
give hearing before disposing of appeal—-Appeal 
under Code whether can be dismissed summarily 
without hearing appellant. 

Under the Bombay Tenancy and Agricul- 
tural Lands Act, 1948, the Collector in hearing 
appeals against the decision of the Mamlatdar 
must follow the ordinary rule of procedure 
followed by the civil Court that if any party 
is given the right to make an application or 
appeal to a Court he is entitled to be given 
opportunity to support the same by oral argu- 
ment. 

The jurisdiction which is conferred upon 
the Collector as an appellate authority 
under the Bombay Tenancy and Agricultural 
Lands Act is jurisdiction to adjudicate finally 
upon disputes which are essentially of civil 
nature, and even if on consideration of ex- 

iency the Legislature has entrusted that 
jurisdiction to the Collector, thereby the nature 
of the proceeding in which the dispute is 
litigated is not so fundamentally altered that 
even the bare right of a litigant to be heard 
in support of the appeal before his appeal is 
isposed of should be regarded as excluded. 
ection 209 of the Bombay Land Revenue 
Code, 1879, does not provide that an appeal 
may be dismissed summarily without hearing 
the party who has preferred the appeal. 
PITAMBAR DHONDU v. BHAGCHAND. 
58 Bom.L.R.797. 


S. 74. See Bormay TENANC% AND 
AGRICULTURAL LANDS Act, 1948, S. 84. 
58 Bom. L.R.451. 


—_———-§. 76. See Bormay TENANCY AND 
AGRICULTURAL LANDS ACT, 1948, S. 84. 
58 Bom.L.RASI, 
L] 
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BOMBAY. TENANCY AND AGRICUL- 


TURAL LANDS ACT, S. rder 
efor possession án favour of landlord 
passed *by * Mamlatdar under 8. 29 
(2»>—Collector passing order under s. 84 


summarily evicting landlord—Whether Collec- 
lorehas jurisdiclion to proceed under s. 84— 
Power* of Collettor io order summary eviction 
under 8. $4. 

A landlord obtained an order from the 
Mamlatdar under s. 20(2) of the Bombay 
@enancy and Agricultural Lands Act, 1948, 
for possession against his tenant on the 
allegation that the tenant had surrendered 
his lease. The tenant thereafter applied 
to the Collector under s. 84 of the Act for 
summary eviction of the landlord alleging 
that notwithstanding the order of the Mam- 
latdar, he, in fact, had continued to bein 
PEIOR but that he was dispossessed by the 
andlord. The Collector passed an order 
under s. 84 of the Act summarily evicting the 
landlord :— 

Held, that the Collector had no jurisdiction 
to proceed under s. 84 of the Act, apd that 
if the tenant had any grievance against the 
landlord, he should approach the Mamlatdar 
under s. 20(Z) of the Act. 

It is only in the absence of a provision in 
the Bombay Tenancy and Agricultural Lands 
Act, 1948, for the eviction of an unauthorised 
person that the Collector has the jurisdiction 
and the power to order summary eviction 
under s. 84 of the Act. 

DuURGABEN MANIBHAI V. MORIA Bava. 
58 Bom.L.R.451. 


——_——_§. 85. See Bompay TENANCY AND 
AGRICULTURAL LANDS Act, 1948, S. 70. 
58 Bom.L.R.101. 


——_——-S. §8(1) (b)—Transfer of Property 
Act (IV of 1882), Secs. 5, 106, 109— 

Land Revenue Code (Bom. V of 1879), Sec. 8 
(11}—Land in former Kolhapur State leased 
to tenant by landlord for four tjcars—Merger 
of State and Bom. Act LXVII of 1948 applied 
to State—Landlord granting lease of same 
land, before Act made applicable to State, to 
industrial or commercial undertaking for period 
of twelve years—Lease providing that under- 
taking to recover rent from tenant and possession 
of land after expiration of period of his lease— 
Application by tenant under 3.12 of Bom. 
Act LXVII of 1948 for determination of reason- 
able rent—Whether lease executed in favour of 
undertaking saved from operation of Bom. Act 
LXV of 1948. 

Certain separate pieces of land situated 
in the former Kolhapur State, of which the 
opponent was the owner, were leased to two 
petitioners respectively for a period of four 
years by leases dated December 18, 1947, and 
December 10, 1948. The Kolhapur State 
merged with the State of Bombay on March 1, 
1949, and on May 1, 1949, the Bombay Tenancy 
and Agricultural Lands Act, 1948, was made 
appligable to the Kolhapur State. In the 
meantime of February 19, 1949, the opponent 
granted a lease of the aforesaid lands and 
also some other lands to a limited company, 
which was an industrial or commercial under- 
taking for a period of twelve years beginning 
fron? December 1048, The lense inter alia 
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BOMBAY TENANCY AND AGRIC®L- 
TURAL LANDS ACT, S. 88(1}(b)—4Con¥i.) 


provided that the company had the right to 
recover rent from the petitioners in respect 
of the pieces of lamad leascd to them an 
that the company was to recover possession 
from the ilioners of the lands after the 
expiry of the periods of leases in their favour. 
The petitioners in 1949 made application under 
s. 12 of the Bombay Tenancy and Agricul- 
tural Lands Act, 1948, for determination of 
reasonable rent and the opponent con- å 
tended that as the lands were held on 
lease for the bencfit of the company which 
was an industrial or commercial undertaking, 
such lands were cxempt from the provisions 
of the Act under s. 88(Z) (b). eOn the question 
whether the Icase executed by the opponent 
in favour of the company Was saved from the 
operation of the Bombay Tenancy and Agri- 
cultural Lands Act, 1948 :— 

Held, that the right to recover the rent 
from the petitioners and the right to recover 
possession after the expiration of the periods 
of the leases, which were conferred upon the 
company by the opponent, constituted a 
transfer of a limited interest in favour of the 
company, 

that the company was in constructive 
possession of the lands in dispute which was 
sufficient possession for the purpose of s. 88 
(1) (b) of the Act, and 

that, therefore, the lease of Feb 19, 
1949, fell within the language of s. 88 (1) (b) 
and was saved from the operation of the Act. 
GANAPATI JOTI 0. SHRIMANT JAYASINGRAO. 

58 Bom.L.R.20. 


S. 89. See Boarsay TENANCY AND 
AGRICULTURAL LANDS AcT, 1948, S. 68. 
58 Bom.L.R.584. 


BOMBAY TENANCY AND AGRICUL- 
TURAL LANDS (AMENDMENT) ACT 
(Bom. XXXII of 1952), S. 8. See Bonmpay 
TENANCY AND AGRICULTURAL Lanps ACT, 
1948, S. 34. 58 Bom.L.R.(F.B.)85. 
BOMBAY VILLAGE PANCHAYATS ACT 
(Bom. VI of 1933), S. 99 (1). See BOMBAY 
VILLAGE PANCITAYATS AcT, 19838, S. 102. 

58 Bom.L.R.278. 


S. 102—State Governments power 
of superseding panchayat whether confined to 
superseding u for ils period of normal exis- 
tence—Whether open to Court to consider 
validity of opinion formed by Collector under 
8. 99 (1) about likelihood of breach of peace— 
Order validly passed by Government under 
8. 107 (2)— Whether Court can call upon Govern- 
ment to justify order on merits—Government 
forming opinion under s. 102(1) that panchayat 
has persistently disobeyed orders under ‘s. 99, 
w binding upon @ourt. 

The power of supersession of panchayat 
which the State Government possesses under 
8. 102 of the Bombay Village Panchayats 
Act, 1988, is confined to superseding the 
panchayat for the period of its normal exis- 
tence as provided in s. 11 of the Act. 

What is material for the purpose of s. 99 (7) 
of the Bombay Village Panchavats Act, 1983, 
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B@MBAY VILLAGE PANCHAYATS 
ACT, B. 102—(Conid.) 


is whether the Collector formed the opinton 
about the likelihood of the breach of the peace. 
df the Collector formed fhat opinion, it is not 
for the Court to consider the validity of that 
opinion. 

If an order is passed by the State Govern- 
ment under s. 107(2) of the Bombay Village 
Panchayats Act, 1988, with jurisdiction and 
within the ambit of that section, however 

ecrroneous that order may be, the Court cannot 
call upon the State Government to justify 
that order on merits. 

If the State Government has formed the 
opinion, under s. 102(1) of the Bombay 
Village Panchayats Act, 1988, that a panchayat 
has istently djsobeyed any of the orders 
of the Collector or Commissioner under s. 99 
of the Act, that opinion is binding upon the 
Court. 

SMANKARAPPA RAMAPPA 0. BOMBAY STATE. 
58 Bom.L.R.278. 


——_§. 107 (2). See Bowpsay VILLAGE 
PANCHAYATS ACT, 1988, S. 102. 
58 Bom.L.R.278. 


BUSINESS PROFITS TAX ACT (XXI of 
1947)—Direciors of limited lability company 
making up accounts at end of every year rte- 
commending certain appropriations of profit and 
allocating certain amounts to reserve fund and 
dividend reserve fund for year ended December 
81, 1948—Shareholders of company on June 27, 
1949, accepting directors’ recommendation and 
paning balance-sheet—Company assessed to 
usiness profits tax for accounting period 
January” 1, 1949 to March 31, 1949—Whether 
amounts allocuted to reserve fund could be taken 
into account in computing capital for purpose 
of abatement for relevant accounting period. 
The directors of a limited liability company 
which made. up its accounts at the end of 
December every year, recommended certain 
appropriation of the profits of the company 
for the year ended December 81, 19-48, and allo- 
cated certain amounts to the reserve fund and 
the dividend reserve fund. The shareholders 
of the company at a general meeting held on 
June 27, 1949, accepted the recommendations 
of the directors and passed the balancec-sheet. 
The company was assessed to business profits 
tax for the chargeable accounting ‘ period 
Jan 1, 1949, to March 31, 1949, and it 
claimed that the amounts allocated to the 
reserve fund and the dividend reserve fund 
should be taken into account in computing 
the capital for the purpose of allowing abate- 
ment under the Business Profits Tax Act, 
1947, for the chargeable accounting period, 
con eae ee as these were reserves that 
EEH So the balance-sheet as of December 
81, 1948, they were r€serves on January I, 
1949, and must be taken into account in 
computing the capital according to the Act. 
The Commissioner on the other hand contended 
that the reserves were not sanctioned till 
June 27, 1949, and, therefore, prior to that 
date they could not be looked upon as reserves: 
Held, that the shareholders by passing a 
re@lution on June 27, 1949, did not decide 
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e 
that the amounts should constitute es 
as from that date, but they accepted the 
recommendation of the directors that these 
amounts should constitute rpserveg pf “the 
company as of December 31, 1948, : 


that the profits were made by the company s 


at the eng of December 31, 1948, and fron 
January 1, 1949, the reserves were in existence 
and could be utilised for the working of tht 

company as much as the capital, and 
that, therefore, the amounts transferred 
to the reserve fund could be - taken into 
account in computing the capital for the 
purpose of allowing abatement under the Act 

for the relevant accounting period. 
Coun. I. T. v. ARYODAYA GINNING & AFG. Co. 
58 Bom.L.R.924. 


—— Ss. 11, 14—Indian Income-taa Act (XI 
of 1922), Sec. 22(1}—Eacess Profits Taw Act 
(XV of 1940), Secs. 13, 15—Notice issued to 
assessee under s. 11 of Business Profits Taw 
Act four years after close of accounting period of 
assessee—Validity of such notice—issessment 
made after issue of notice whether validly 
made. 


The assessee’s assessment for the year of 
account November 13, 1947, to October 31, 
1948, was completed by the Income-tax 
Officer on February 17, 1953. On January 12, 
1953, the Income-tax Officer issued a notice 
under s. 11(7) of the Business Profits Tax 
Act, 1947, against the assessee in respect of 
the chargeable accounting period Novem- 
ber 13, 1947, to October 31, 1948. The asses- 
see filed a return under protest but the 
Income-tax Officer overruled the protest and 
completed the assessment. On the question 
whether the Income-tax Officer had jurisdic- 
tion to assess the assessee under the Business 
Profits Tax Act by issue of notice on January 
12, 1958, under s. 11(Z) of the Act in respect 
of the relevant accounting period and whether 
the assessment could be considered to have 
been validly made :— 

Held, that as the notice in this case was 
issued four years after the close of the account- 
ing period, the notice was beyond the time 
mentioned in s. 14 of the Business Profits 
Tax Act, and hence the notice was not a 
valid notice under s. 11 of the Act and the 
assessment was, therefore, not validly made. 

Quaere: What is proper period of time 
within which the notice must be issued under 
s. 11 of the Business Profits Tax Act, 1947 ? 
Comm. I. T. v. NARSEE NAGSEE & Co. 

58 Bom.L.R.950. 


CANTEEN, whether shop. 
A canteen provided in a factory and reserved 

for the use of employees of the factory is a 

‘shop’ within the meaning of s. 2(f) of the 

Bombay Harijan (Removal of Social WQisabili- 

ties) Act, 1946. 

STATE V. BHAISHANIAR. 


CHIEF OFFICER, of a municipality, 
powers to amend the assessment list. 

The Chief Officer has no aythority to 
amend the assessment Ijst once it is completed 
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‘CHIEF QRFICER—(Contd.) 


v ¢ 
eunder s. 78 of the Bombay Municipal Boroughs 


Act, 1925, And in respect of which notice 
wês given under ss. 80 and 81 of the Act. A 
municipality, therefore, cannot demand and 
the gsseasec is not liable to pay tax on the 
basis ‘of an assessment list which is unautho- 
risedly altered and amended by the Chief 
officer. 

Gora. Minis Co. Lro. v. Broaca Bor. Mun. 
m 58 Bom.L.R.300. 


CIVIL COURT, power to grant relief by 
way of restitution. . 

The power of the Court to grant relief by 
way of restitution is not confined to the 
provisions of s. 144 of the Civil Procedure Court, 
1908. A civil Court has inherent jurisdiction 
under s. 151 of the Code to grant restitution 
even in cases that do not fall within the 
letter of the provisions of s. 144. 
MANGILAL KAJODIMAL Vv. SHANKAR. 

58 Bom.L.R.107. 


CIVIL JUDGE (Senior Division), power to 
assign case to the file of Civil Ju (Senior 
Division) or Civil Judge (Junior Division). 
When a suit pending in a Court of Small 
Causes is, under s. 28(2) (a) of the Bombay 
Rents, Hotel and Lodging House Rates 
Control Act, 1947, withdrawn by the District 
Court and transferred for trial or disposal 
to the Court of the Civil Judge (Senior Divi- 
sion), the Civil Judge (Senior Division) can 
assign it to the file of a Civil Judge (Senior 
Division) or a Civil Judge (Junior Division) 
appointed to his Court to assist him under 
s. 28 of the Bombay Civil Courts Act, 1869. 
RANCHHODLAL V. MAWENDRAKUMAR. 
58 Bom.L.R.(F.B.)465. 


neon PROCEDURE CODE (det V of 1908), 
S. 24, 

The district Court has the power to transfer 
a suit pending in a Court of Small Causes 
to a Joint Senior Civil Judge or to a Civil 
Judge, Junior Division, under s. 24 of the 
Civil Procedure Code, 1908. 
RANCHOODLAL V. MAHENDRAKUBIAR. 

58 Bom.L.R.(F.B.)465. 


————S. 47. See Civa Procepure CODE, 
1908, 5.151. 58 Bom.L.R.107. 


——-——S. 73—Bimbay Sales Tax Act (Bom- 
ITI of 1953), Sec. 17—Property of judgment- 
debtor sold in execution of money-deerce and 
proceeds received by Court—Whether such 
proceeds held by Court in trust for judgment- 
creditor—Application by Sales Tax Officer, to 
executing Court, for order that proceeds be 
paid to him in respect of judgment-debtor’s 
liability to pty sales tax due—Court whether 
competent after such application to direct 
apprppriation of proceeds to claims of jt dg- 
meni-ogeditors. 

Daerees for money were passed against 


the judgment-debtor in two suits. In one. 


suit the decree-holder by a darkhast attached 
and sold on November 29, 1954, moveable 
property belonging to the judgment-debtor. 
The decree-holder ig the other suit attached 
and%old on October 22, 1954, some immoveable 
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e 
property of the judgment-debtor. This sale 
was confirmed on November 27, 1954. On 
November 8, 1954, the Sales Tax Officer 
applied under s. 17 of the Bombay Sale» 
Tax Act, 1958, to the executing Court for 
an order, that the amounts received in exe- 
cution of the decrees be paid over to him in 
respect of the liability of the judgment-~debtor 
to pay a certain amount to the Sales Tax 
Department, claiming priority for the amount 
due over the judgment-creditors. This appli 
cation was rejected on the ground that the 
ee received by the Court were held 
by the Court in trust for the judgment-cre- 
ditors and the judgment-debtgr had no interest 
therein. The Court order appropriation 
of the amount to the claims of the judgment- 
creditors :— c 

Held, that the proceeds at a Court sale of 
unencumbered property of the judgment- 
debtor continues to belong to him, subject 
to the restrictions imposed by the order 
of attachment, until appropriated by order 


“of the Court to the claim of the creditor 


or creditors, 

that it was not open to the Court after 
the Sales Tax Officer had submitted an 
application on November 8, 1954, to direct 
a r ee of the amount to the claims 
of the judgment-creditors, and 

that, therefore, the Court bad erred in 
rejecting the application fled by the Sales 
Tax Officer. 

The scheme of the Civil Procedure Code, 
1908, for recovery of dues under P 
decrees by judgment-creditors clearly indi- 
cates that until the Court has directed appro- 
priation of the amount to the claim made 
by the decree-holder or of creditors entitled 
to rateable distribution, the amount received 
in Court continues to remain as of the judg- 
ment-debtor and is not held by the Court for 
and on behalf of or as a trustee for the cre- 
ditor. Under the Code by levying attachment 
in execution of a money decree, the judgment- 
creditor does not obtain a charge on the 
roperty attached, or its proceeds, nor does 
ie become a secured creditor. 
I. T. O., SANGLI D. CHANDANBAI. 

58 Bom.L.R.564. 


—_———S. 80—-Nolice given under s. 80 not 
stating relief claimed by plaintiff—Relief 
claimed by plaintiff in suit could be found 
from notice though not stated in terms in notice— 
Whether such notice bad —Contract with railway 
administration terminated by notice given to 
plaintiffs by Chief Commercial Superintendent 
of railway—Plaintiffs giving notice under s. 80 
to General Manager of ratlway—Suit by 
plaintiffs against Union of India Chief 
Commercial Stperintendent—Effect of want 
of notice to Chief Commercial Superintendent 
on maintainability of suil. 

For the purposes of s. 80 of the Civil 
Procedure Code, 1908, if the reliefs for 
which the plaintiff was suing could be found 
from the notice, it is not necessary to hold 
the notice bad merely because in terms it does 
not state what the reliefs which the plaintiff 
would ask for were. . 


1956. 
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The plaintiffs had got a contract from the 
Central Railway to run buffet cars in trains 
and to conduct stalls for the sale of food- 

s at a railway terminus. This contract 
as terminated by a notice given to the plain- 
tiffs by the Chief Commercial Superintendent 
of the Railway. The plaintifis gave a notice 
to the General Ma of the Railway 
under s. 80 of the Civil Procedure Code, 1908, 
but no notice was given by them to the Chief 
Commercial Superintendent. 
cifically stated that the Union of India as 
well as the Chief Commercial Superintendent 
could not possibly act upon the notice which 
had been given to the plaintiffs terminating 
the contract inetheir favour, but it did not 
mention the feliefs for which the plaintifis 
were going ‘sue. The plaintiffs then 
filed a suit against the Union of India and 
the Chief Commercial Superintendent for a 
declaration that the contract was not proper- 
ly terminated and for an injunction restrain: 
ing them from taking any action under the 
notice given by the Chief Commercial Superin— 
tendent. On the questions (1) whether the 
notice given by the plaintiffs under s. 80 of, 
the Code was bad as it did not state 
the reliefs for which the plaintiffs were going 
to sue and (2) what the effect of the failure 
by the plaintiffs to give notice to the Chief 
Commercial Superintendent was as regards 
maintainability of the suit :— 

Held, (1) that it could be understood from 
the notice given by the plaintiffs that the 
reliefs for which the Union of India would 
be sued would be for an injunction restrain- 
ing the Union of India from acting upon the 
notice terminating the contract, and, there- 
fore, the notice was not bad merely because 
.in terms it did not state the relief for which 
the plaintiffs were going to sue, and 

(2) that the plaintiffs could get all the 
relief which they wanted by suing the Union 
of India, and the Chief Commercial Superin- 
tendent was not consequently a necessary 
party to the suit, and, therefore, the suit 
could proceed against the Union of India. 

Even if the correct thing to do when in 
any particular, case it is found that suit is 
barred by the provisions of s. 80 of the Civil 
Procedure Code, 1908, is to reject the plaint, 
when: it cannot be said that the whole suit 
is barred under O.VII, r. 11, of the Code, 
there is nothing which compels the Court 
to reject the plaint. 

BALLABHDAS ESHWARDAS V. UNION OF INDIA. 
58 Bom.L.R.873. 


—_—__—-§. 96. See CIVIL PROCEDURE CODE, 
1908, S. 151.: 58 Eom.L.R.107. 


—_@-_S. 96. See Crvu. PROCEDURE CODE, 
1908, S. 97. 58.Bom.L.R.(O.C.J.)432. 


—_———-§.97. See BOMBAY AGRICULTURAL 
DEBTORS RELET Act, S. 47 (2). 
58 Bom.L.R.335. 


——S. 97—-Letters Patent, Cl. [5—Court 


holding that breach of contract committed and 
defermining date of breach—Court referring 
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v ee : 
suit to Commissioner to «certain damages— . 
Decree passed by Court confirming Gommissioner 8 


repori—Appeal against decree and one of the 
grounds urged being that Court had erred tn 
determining date of breach—Maintainabutly of 
appeal. °°. 

n a suit for damages for breach of a 


contract, the Court on February 18, 1952, e 


held that there was a breach and also deter- 
mined the date of the breach. The suif 
was referred to the Commissioner to ascertain 
the damages on that basis and on November 1, 
1954, a decree was passed confirming the 
Commissioner’s report. Against this decree 
an appeal was filed on December 8, 1954, 
and one of the points raised in the appeal 
was that the Court had erred in determining 
the date of the breach. On the question 
whether this contention could be raised in 
the appeal :— i 

Held, that the decree passed on February 
18, 1952, was a Prea decree with- 
in the meaning of the Civil ocedure Code, 
1908, and that as no appeal was filed against 
it, the appeal to the extent that it raised the 
question of the date of the breach was not 
maintainable under s. 97 of the Code. 
JHUNJBUNWALA & Co. v. Jiwanual & Co. 

f 58 Bom.L.R.(0.C.J.}432. 


—__-—_—_-§, 104. See CIVIL PROCEDURE CODE, 
1908, S. 151. 58 Bom.L.R.107. 


~———S. 110. See CONSTITUTION OF [NDIA, 
ART. 183. 58 Bom.L.R.(S.C.)496. 


————§S,. 144. See CivıiL PROCEDURE CODE, 
1908, 5. 151. 58 Bom.L.R.107. 


————S. 145—Transfer of -Property dct 
(IV of 1882), Sec. 68—Surety under bond in 
favour of Court giving charge on his immoveable 
property and agreeing to be bound personally 
for decretal debt—Decree-holder applying under 
under 3. 145 of Code for attachment and sale 
7i surety’s moveables—Applicatility of 3. 68, 
ransfer of Property Act. 

The surety under a bond executed by him 
in favour of the Court, gave a charge on 
his immoveable property and also agreed 
to be liable personally for the decretal amount. 
The decree-holder sought to enforce the 
liability of the surety under the bond by an 
application under s. 145 of the Civil Procedure 
Code, 1908. The surety objected that inas- 
much as he had given a charge on his immove- 
able property, unless the charged property 
was exhausted the decree-holder had no right 
to proceed personally against him by attach- 
ment and sale of his moveables :— 

Held, that s. 68 of the Transfer of Property 
Act, 1882, or the principles underlying it had 
no application, because it could not be said 
that the surety in giving the bond ¢ffecftd 
a mortgage upon his property, andg that, 
therefore, the decree-holder could not be com- 
pelled either to proceed against the property 
which had been charged, or to give up the 
' GANAPATI NANA v. ANUBAI. , 

58 Bom.L.R.622. 
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CIVIL ROCEDURE ODE, S. 151— 
Order of restitution passed under 3. 1% whether 
a yam bean Court to grant relief by way 
of restitution whether confined to s. 144. 

“An order of restitution under s. 151 
of the Civil Procedure e, 1908, and which 
in Substance P an order passed under 
s. 14% of the e, cannot be regarded. as a 
decree within the meaning of s. 2(2) of the 
Therefore, an appeal does not lie 
under s. 96 of the Code against such an order 
œf restitution. 

In dealing with the question as to whether 
an appeal lies against any order of adjudica- 
tion, it is necessary to remember that there 
is no inherent right of appeal. The right to 
appeal is the creature of a statute, and unless 
the right to prefer an appeal against any specific 
order of adjudication is expressly provided 
by the statute, it would not be possible to 


recognise or carve out any such right on 


grounds of justice, equity or fairness. 

The power of the Court to grant relief by 
way of restitution is not confined to the pro- 
visions of s. 144 of the Civil Procedure Code, 
1908. A civil Court has inherent jurisdiction 
under $. 151 of the Code to grant restitution 
even in cases that do not fall within the 
letter of the provisions of s. 144. 

Quaere : Whether an order for restitution 
which may be able to attract the provisions 
of s. 47 of the Civil Procedure Code would 
appealable or not. 

MAaNGILAL KaJODIMAL V. SHANKAR. 
58 Bom.L.R.107. 


————Q. VII, R. 11. See Ciy PROCEDURE 
Cone, 1908, S. 80. 58 Bom.L.R.873. 


—————0O. VIII, R. 6. See Boarsay RENT 
CONTROL Act, 1944, S. 8(2). 
58 Bom.L.R.680. 


—— QO. XX, R. 16. See Civitn PROCEDURE 
Cope, 1908, S. 97. 58 Bom.L.R.(O.C.J.}432. 


———-O. XXI, R. 11(2)(7) See Crvi Pro- 
CEDURE CODE, 1908, O. XXI, R. 18. 
58 Bom.L.R.(S.G.)517. 


— O. XXI, R. 16—Transfer of Property 
«tet (IV of 1882), Secs. 8, 130, 182—Agreement 
to transfer decree that may be passed in future— 
Such equitable transfer whether relates back 
to agreement—-Whether transferee of decree a 
transferee of decree by assignment in writing 
within O. XXI, r. 16 of Code—Person claiming 
lo be entitled to benefit of decree under decree- 
holder, but not a transferee of decree by assign- 
ment in writing or by operation of law, whether 
can apply for execution of decree under s. 146 
of Code—Transfer of property by operation of 
law—Transfer of actionable claim, consequences 
0 


ere XXI, r. 16, of the Civil Procedure 
Coda 1908, by the first alternative, contemplates 
the acéual transfer of the decree by an assign- 
ment®in writing executed after the decree 
is passed, and that while a transfer of or an 
agreement to transfer a decree that may 
be passed in future may, in equity, entitle 
the intending transferee to claim the bene- 
ficial interest in theedecree after it is passed, 
such’ equitable transfer does not relate back 
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to the prior agreement and does not render 
the transferee a transferee of the decree 
by an assignment in writing within the meane 
ngo O. XXI, r. 16, of the Code. 
ere is nothing in O. XXI, r. 16, of the 
Civil Procedure Code, 1908, which, expressly 
or by necessary implication, precludes 2 
person, who claims to be entitled to the 
benefit of a decree under a decree-holder but 
does not answer to the description of beinge 
the transferee of that decree by assignment 
in writing or by operation of law, from 
making an application for execution of the 
decree under s. 146 of the Cde which the 
person from whom he claims fould have made. 
Held by Das J. If by yeasen of any pro- 
vision of law, statutory or otherwise, interest 
in property passes from one person to another, 
there is a transfer of the property by operation 
of law. Transfers by operation of law should 
not be regarded as confined to the three 
cases of death, devolution or succession referred 
to by the Privy Council in Abedoonissa 
Khatoon v. Ameeroonissa Khatoon, (1876) L. R- 
4 I. A. 66. 
JUGOLKISHORE SARAF v. Raw COTTON Co. . 
58 Bom.L.R.(S.C.)517. 


O. XXI, R. 50(2}—dpplication for 
execution of decree against person other than 


‘person referred to in cls. (b) and (c) of r. 50 (1}— 


Suck person whether competent in enquiry 
contemplated under r. 50(2) to raise any conten- 
tions affecting validity of decree—Limits of 
enquiry held under r. 50(2)—. ession “such 
liability” inr. 50(2) whether liability as'a partner. 

In an enquiry contemplated under O.XXI, 
r. 50(2) of the Civil Procedure Code, 1908, 
the only plea which the opponent to the 
proceeding is entitled to raise would be in 
respect of the allegation made by the decree- 
holder that he was a partner of the firm sued. 
If the said allegation of the decree-holder 
succeeds, then execution would proceed against 
the person shown to be a partner. On the 
other hand, if the contention raised by the 
pee proceeded against suceeds and it is 

eld that he was not a partner, no leave can 
be granted. 

The expression “such liability” m O.XXI, 
r. 50(2) of the Code means liability as a partner. 
The person served with a summons denies 
the allegation made by the decree-holder that 
he was a partner of the firm and it is on this 
denial that the issue arises between the parties 
and the issue inevitably would always be 
whether such a person was a partner of the 
firm or not. As soon as it is found that the 
person was a partner of the firm, the decree 
would immediately be executed against him. 
He would then become a judgment-debter and 
tt would not be open to him to raise any 
further contentions against the validity or 
the executability of the decree which may 
not be open to the persons mentioned in sub-r. 
(1). In a sense, the position of a person who 
is found to have been a partner in the proceed- 
ings taken under r. 50, sub-r. (2) would be 
exactly similar to the position of persons 
mentioned in cls. (b) and (ce) of sub-r. 42. 
It is only such pleas as these latter cla 
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of persons can take in execution proceedings 

which would be open to the person who is 

found to be a parter in the enquiry 

finder sub-r. (2). 

Rana HARKRISHANDAS 0. RANA GULABDAS. 
58 Bom.L.R.167. 


———O. XXXVII. Rr. 1,2—Indian Limita- 
tion Act (IX of 1908), Secs 14, 19; art. 6844— 
Summary suits filed not within time prescribed 
“under art. 64A,(1) to recover amount of dis- 
honoured cheque and (2) to recover amount 
y loan—Plaintiffs in sutis relying upon ss. 

4 and 19 of Limitation Act—Whether plaintiffs 
entitled to file esuits as summary sutis— 
Applicabildy of ss. 14 and 19 of Limitation 
Act to summary suts. 

The plaintiff is entitled to file a suit under 
the summary procedure or under the ordinary 

rocedure as he deems fit, and if the suit 
is barred by time as a summary suit, the 
suit can be dismissed as a summary suit 


giving an option to the plaintiff to take it. 


over to the regular side; but the Court cannot 
refuse to let the suit be filed. Whether a 
suit can be filed as a summary suit depends 
upon whether the suit falls within the des- 
cription given in OXCXXVII, r. 2, of the Civil 
Procedure Code, 1908; it does not depend 
‘upon whether the suit was barred by limita- 
tion or not, nor does it depend upon whether 
the suit would be in time it the plaintiff was 
entitled to deduct when computing the period of 
limitation the time taken by him in prosecuting 
another p under the provisions of 
8. 14 of the Indian Limitation Act, 1908, or 
under s. 19 of the Act he was entitled to take 
advantage of an acknowledgment made by the 
defendant in order to save limitation. 

Whether a suit is barred by limitation has 
got to be considered by the Court itself 
whether it is filed for trial under the summary 
procedure or the ordinary procedure. There 
is nothing in the character of a summary suit 
which prevents the application of the Indian 
Limitation Act, 1908, or any particular Article 
thereunder. to a suit under the 
procedure. Sections 14 and 19 of the Act 
are applicable to suits which are filed with 
a view that they should be tried under the 

procedure under the provisions of 
O.XXXYVII, rr. 1 and 2, of the Civil Procedure 
Code, 1908. 
MACKEY BROTHERS 0. JETHANAND JESSUMAL. 
58 Bom.L.R.1050. 


—————— 0O. XLI, R. 22. 

A suit was filed by a landlord against his 
tenant for ejectment and arrears of rent. In 
the syit the tenant pleaded that the rent was 
in e of the standard rent and prayed 
that the standard rent æhould be fixed. The 
trial Judge held that the rent was neither 
unreasonable nor excessive and passed a 
decree for a sum by way of arrears.or rent, 
but rejected the landlord’s claim'for ejectment. 
The landlord preferred an appeal under s. 29 
(1) (b) of the Bombay Rents, Hotel and 
Lodging House Rates Control Act, 1947, 
against the decree refusing ejectment, and 
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the tenant preferred cross-objectiens disputing 
the declaration made by the Court } 
standard rent. A similar suit filed by another 
landlord against his tenant, for ejectment 
and arrears of rent was pending, fhfen an 
application was made by the tenant under 
s. 11 of the Act, for ftxation of standard rent. 
The suit eand the application were heard 
together and the trial Judge fixed the standard, 
rent and passed a decree for arrears of rent 
but dismissed the landlord’s claim for eject- 
ment. The landlord appealed under s. 29 (1) 
(b) of the Act and the tenant preferred cross- 
objections disputing the correctness of the 
standard rent fixed by the Court. The tenants, 
in both the appeals, contended that they 
should be allowed to pay Court-fee of one 
rupee on their cross-objections under r. 15 (7) 
of the Bombay Rents, Hotel and Lodging 
House Rates ntrol Rules, 1948 :— 

Held, that the right to file cross-objections 
in the two appeals was available to the 
tenants under O.XLI, r. 22, of the Civil 
Procedure Code, 1908, 

that the Court-fees payable in respect of 
the cross-objections filed by the tenants 
was governed by r.15(2) of the Bombay 
Rents, Hotel and Lodging House Rates Control 
Rules, 1948, and 

that as the right to file cross-objections 
which flowed from O.XLI, r. 22, of the Code, 
in terms was referrable to decrees for payment 
of specified amounts of money, it was necessary 
that the cross-objecting tenants should declare 
what amount they proposed to dispute out 
of the decretal amount and should pay Court- 
fee on it on an ad valorem basis. 

SINAEEN MOMIDDIN v. KAUSHAL KISHORE. 
58 Bom. L.R.339. 


——— 0O. XLIII. See Crvi ProcEDuRE CODE, 
1908, S. 151. 58 Bom.L.R.107. 


COLLECTOR, jurisdiction as an appellate 
authority. 

The jurisdiction which is conferred upon the 
Collector as an appellate authority under the 
Bombay Tenancy and Agricultural Lands 
Act is jurisdiction to adjudicate finally upon 
disputes which are essentially of a civil nature, 
and even if on consideration of expediency 
the Legislature has entrusted that jurisdiction 
to the Collector, thereby the nature of the 
proceeding in which the dispute is litigated 
is not so fundamentally altered that even the 
bare right of a litigant to be heard in support 
of the ap before his appeal is disposed 
of should be regarded as excluded. 


PITAMBAR DHONDU v. BHAGCHAND. 
58 Bom L.R.797. 


COLLECTOR, power to pass order ynder 
s. 84 of Bombay Tenancy and Agri 
Lands Act, 1948, summarily evicting langlord. 

A landlord obtained an order from the 
Mamlatdar under s. 29(2) of the Bombay 
Tenancy and Agricultural Lands Act, 1948, 
for possession against his tenant on the allega- 
tion that the tenant had surrendered his 
lease, The tenant thereafter applied te the 
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Collector under s. 84 of the Act for Summary 
“eviction, of the Mindlord alleging that not- 
withstandin the order of the Mamlatdar, 
he, in fact, had continued to be in possession 
but that he was disposessed by the landlord. 
Tif Coljector passed an order under s. 84 of 
the Act summarily evicting the landlord :— 
Held, that the Collector had no jurisdiction 


* to proceed under s. 84 of the Act, and that 


if the tenant had any grievance against the 
dandlord, he should approach the Mamlatdar 
under s. 29 (I) of the Act. 

It is only in the absence of a provision in the 
Bombay Tenancy and Agricultural Lands 
Act, 1948, for the eviction of an unauthorised 
person that the Collector has the jurisdiction 
and the power to order summary eviction 
under s. 84 of the Act. 

DURGABEN MANIBHAI v. Monta BAVLA. 
58 Bom.L.R.451. 


COMMERCIAL ESTABLISHMENT, work- 
ing on holidays. 

y virtue of the provisions of entry*No. 17, 
Schedule JI, of the Bombay Shops and Estab- 
lishments Act, 1948, employers and exempted 
employees are completely exempted from the 
operation of s. 18 (27) of the Act. The effect 
of the exemption is to allow the working of 
the commercial establishments even on closed 
holidays so long as the work in the establish- 
ments is carried on by the employers or 
members of their families or by employees 
who are exempted from the operation of s. 18(1). 


STATE cv. HIRALAL $ 
58 Bom. L.R.481. 


COMMISSIONER, delegation of authority 


y. 

It is competent for a Commissioner to direct 
under ss. 56 and 56B of the Bombay Municipal 
Corporation Act that a Deputy Municipal 
Commissioner shall exercise such of his powers 
and perform such of his duties conferred or 
imposed upon him by the Act, including those 
specified in sections not referred to in s. 68(2) 
of the Act, as he, the Commissioner, may 
deem proper. 

STATE v. N. A. Ranmanoy. 58 Bom.L.R.600. 


COMMISSIONER, power to take action for 
abatement of nuisance. 

The Bombay Municipal Corporation Act 
does not say anything about why or in what 
manner the premises should be likely to cause 
danger or become dangerous to life or injurious 
to property before the Commissioner could 
opine’ that they were a nuisance; whether this 
should be on account of the state in which 
they are, or on account of the use to which 
they are put. Therefore, when the Commis- 
sioner comes to the conclusion that certain 

ises have become a nuisance because 
of th@ storage of cloth bales and thread 
bobbfi boxes there, which increase the risk 
of fire, he is entitled to take action for abate- 
ment of the nuisance under s. 881 (1) (ti) of 
the Act. 
L. N. Gavopia & Sons LTD. 9. STATE. 
è s 58 Bom.L.R.392, 
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COMPANY—Calle—Under articles of assgcia- 
tion call only to be made by resolution of - 
tors—Cal mada wtthout specifying tim® of pay- 
ment of cal—V alidity of call—_Call under articles 
of association made payable by instalmenis— 
Whether provision relating to instalments can 
only be made by resolistion passed by directors—e 
Eesential features of valid resolution making 
a cal. 

Where under the articles of association of 
a company a call can only be made by a 
resolution passed by the board of directors, 
it is essential for the validity of the call 
that the resolution making the call must 
specify the time of payment of the call. 
A provision in the articles of association 
that a call may be made payable by instal- 
ments, as it relates to the ing of the call, 
must, therefore, form part of fhe resolu- 
tion authorising the call . ° 

Two material articles of association qf a 


company were as follows :—<Article 18 pro- 
vided: “The directors may, from time to 


time, make such calls as they think fit upon 
the members in respect of all monies unpaid 
on the shares held by them respectively, 
and not by the conditions of allotment thereof 
made payable at fixed times, and each member 
shall pay the amount of every call so made 
on him to the persons and at the time and 
places appointed by the directors. A call 
may be made payable by instalments.” 
Article 19 provided: “A call shall be deemed 
to have been made at the time when the 
resolution of the directors authorising such 
call was passed.” On the construction of the 
articles :— 

Held, that article 19 required the making 
of a call by a resolution by the direc- 
tors at a meeting of the board of directors, 

that the amount of the call as well as the 
time when the call money should be paid 
by the shareholders should be mentioned 
in the resolution, and 

that the ae on that a call should be 
made payable by instalments can only be 
made by a resolution properly passed by the 
directors. 

East & WEsT Ins. Co. 0. KAMLA. 
58 Bom.L.R.660. 


COMPANIES ACT (VII of 7913), S. 21. 

Under s. 21(/) of the Indian Companies 
Act, 1918, the articles of association, when 
registered, constitute a contract, not only 
between the company and its members, but 
even between members inier se. 

If the provisions of s. 21(2Z) of the Indian 
Companies Act are liberally construed and 
it is held that a contract resulting from the 
articles of association between members 
inter se is not subject to any artificial limitation 
that its application is confined only to the 
company relationships subsisting bétween 
the members or to digputes in respect of the 
management of the association as such, then 
it would be possible to hold that it is a general 
agreement containing several clauses between 
one member and another and the article 
providing for compulsory arbitration is a 
general arbitration agreement which would 
govern all the dealings which have been en- 
tered into between one member and another 
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in respect of a commodity falling within 
the purview of the association. On this 
view, the articles of association would consti- 
tute a general contract centai an arbitra- 
on clause and all contracts of the kind just 
described, would attract the provisions of 
such arbitration clause. The position in 
respect of oral contracts made between one 
member and another would, on this view, 
not be materially different from the position 
f contract high are made expressly subject 
the articles of association. What is ex- 
pressly mentioned in this latter class of 
contracts can be said to be included in all 
similar contracts by necessary implication 
having regard te the articles of association 
which constit a general contract between 
one member and arfother. 
SHIS OMKAR v. BANSIDHAR. 58 Bom.L.R.3. 


————S. 153—Transfer of Property Act 
(IV of 1882), Sec. 92—S authorising 
company to borrow by creating security on terms 
mentioned in scheme, sanctioned by Court— 
Eaecution of authority by company in excess 
of limitations or extent of that authority, effect 
of— Doctrine of ultra vires. 

Where borrowing and creation of a security 
for the same by a company is under a scheme 
of ement or compromise sanctioned 
by the Court under s. 158 of the Indian 
Companies Act, 1918, and the terms of the 
borrowing are mentioned in the scheme or 
in the agreement annexed to the scheme, 
the general principle is that authority must 
be properly pursued. Therefore, if the act 
of borrowing is altogether outside the powers 
of a company, it would be clearly ultra vires. 
Distinction must, however, be drawn between 
total absence of authority and execution of 
authority in excess of limitations or extent 
of that authority. In a case where a power 
to borrow exists but is restricted to a stated 
amount, if by a single transaction an amount 
in excess is borrowed, only the excess borrow- 
ing’ would be ultra vires and not the whole 
transaction. Therefore where there is complete 
execution of the authority but the company 
has done more than the commandment or 
authority, the act is good to the extent of 
the mandate or authority and bad only as 
to the excess. Where there is not a complete 
execution of authority by the company or 
where the boundaries between the excess and 
the rightful execution are not distinguishable, 
the whole transaction would be affected by the 
doctrine of ultra vires. The rule applicable 
to such cases must be founded not upon 
any doctrinaire technicality but upon a broader 
ground which has regard to the substance 
of the gnatter and more to the general nature 
and scope of the commandment or authority 
than to the limitations “on the same placed 
only for the purpose of detailed execution 
of the same. 

Where the borrowing is ultra vires the 
company the transaction is a nullity and 
the lender cannot recover the money, nor 
enforce the security. But in such a case 
if the money borrowed is applied in the dis- 
charge of legal debts or abilities of the 
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company, although the sepurity 
enforced as such, the quasi-lendér cannot ge 
deprived of possession of the property given 
to him as security. He will have a right of 
retention and can insist on resfitutiog peéSre 
he can be compelled to part with possesion 
of that property. 

DEONARAYAN PRASAD v. BANK OF BARODA. 


58 Bom.L.R.(Q.C.J.)1056. 


—_—_—_-—-§. 179. 

There is nothing in s. 179 of the Indian 
Companies Act, 1918, which can be construed 
as restricting the powers of the Court to take 
cognisance of an offence or the powers of 
the police to initiate prosecution or even of a 
private citizen to move the machinery of the 
criminal Courts to bring an offender to justice. 
For a prosecution for breach of trust even by 
a director of a company no such condition 
precedent as the ‘previous sanction of any 
authority is contemplated by law, unless it 
is a presecution in the name and on behalf 
of the company by the official liquidator 
who has to incur expenses out of the funds 
of the company. Section 179 is an enabling 
section*to enrble*the liquidator to*do certain 
things with the sanction of the Court. It 
does not control the general law of the land. 
JASWANTRAY, FIANILAL v. Boarsay STATE. 

58 Bom.L.R.(S G.)1026. 


—S. 235—Application by Official Liqui- 
dator under 8. 235 calling upon managing 
director of company in¥liquidation to reimburse 
amount due to company and debited to his 
accouni—Managing director denying his liabi- 
lity— Applicability of s. 235—TY r Official 
Liquidator’s affidavit inYsupport of his appli- 
cation must on face of it conclusively prove 
default on part of managing director —Object of 
8. 235, 


The Official Liquidator applied to the Court 
under s. 285 of the Indian Companies Act, 
1918, calling upon the respondent to re mburse 
the company in liquidation by”paying certain 
amounts that had come into his hands from 
the company. In the affidavit in support 
it was stated that the respondent was a director 
of the company and was solely looking after 
the management of the company and as such 
manager drew from the company certain 
sums for expenses incurred by him on behalf 
of the company, The respondent disputed 
the items as debited to his account’and’denied 
that at any time he had any moneys belonging 
to the company. The respondent’ contended 
that the application did not fall within the 
ambit of s. 285, as before that section applied 
it was necessary that the Official Liquidator 
must on the face of his affidavit conlusively 
prove his case that the respondent had com- 
mitted any default as indicated in the sectién s 

Held, that under s. 285 the Court before 
coming to a conclusion was entitled to examine 
into the conduct of the party, and that on 
affidavits in support and in reply which would 
be treated as pleadings, proper issues could 
be raised and evidence recorded hefore the 
Court, and ° 


cannot be °. 


e for enforcing such liabilities as 
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e that, therefore, She proceeding in the present 


` case wés properly brought under s. 285 of 


tlre Act. 

The jurisdiction under s. 285 is essentially 
diacretionary. The section does not create 
new fights: it is a procedural section only 
and it merely provides a summary method 
ht have 
been enforced by the company itsdf or by its 
diquidator by means of an ordinary action 
including new rights created by the winding up. 
The only limitation that is put upon such a 
section is that there is no jurisdiction under 
this section to set aside a contract entered into 
between the company and a director or promo- 
tor, and if there is such jurisdiction, it is one 
which will not ordinarily be exercised. The 
object of the section is to expeditiously obtain 
and get in and collect any assets of the com- 
pany that may be in the hands of the officers 
of the company without a protracted er ion. 
OFFICIAL Liquipator v. DmmaaL Mopy. 

58 Bom.L.R.(0.QJ.)903. 


CONCILIATION OFFICER, jurisdiction to 
hold conciliation proceedings. 

Where parties to an industrial dispute have 
arrived at a private settlement the conciliation 
offcer has jurisdiction to hold conciliation 
proceedings under s. 12 of the Industrial 
Disputes Act, 1947, and record the settlement. 
Poona Mazpoor SABHA v. DHUTTIA. 

58 Bom.L.R.817. 


eae A OF INDIA, Art. 19(7) 
d). 

Section 87(3) of the Bombay Police Act, 
1951, is a restriction imposed by the Legisla- 
ture in the interests of public order and in the 
interests of the general public upon the free- 
dom guaranteed to the citizen under art. 
19(7)(6) and (d) of the Constitution, and that 
restriction is a reasonable restriction. 
Barurao DHonprsa v. Bompay STATE. 

58 Bom.L.R.418. 


———Art. 19(1)(2) & (e). 

Section 57 of the Bombay Police Act, 1951, 
does not contravene cls. (d) and (e) of art. 
19({Z) of the Constitution of India and the 
provisions of that section do not impose 
unreasonable restrictions on individual right 
to reside in and move freely in any part of 
India. 

Hari GAWALI v. Come. oF POLICE. 
58 Bom.L.R.(S.C.)995. 


————Art. 22(5) and (6)}—Preventive 
Detention Act (IV of 1950)—Whether detaining 
authority bound to communicate to detenue, when 
furnishing grounds, decision not to disclose facts 
and ambit of such non-disclosure. 

Under art. 22(5) and (6) of the Constitution 
ôr India, there is no obligation on the detaining 
authgrity to clearly communicate to the 
detenue, at the time when the grounds are 
furnished, the decision not to disclose the facts 
as well as the ambit of the non-disclosure. 
The necessity for such a communication would 
arise only, if the defenue, feeling the grounds 
to be vague, asks for particulars, An obliga- 
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tion to communicate the decision not to disclose 
facts considered prejudicial to public interest 
may well be implied in such a situation. But 
in the absence of any such request by thê 
detenue, the non-communication of the decision 
cannot be held to have hampered his constitu- 
tional right of representation and an obligation 
to communicate cannot be implied in these 
circumstances. 

Quaere: Whether art. 22(6) of the Consti- 
tution of India overrides the constitutio 
right to be furnished particulars under art. 
22(6) to the extent of denying al particulars 
and leaving the grounds absolutely vague. 
LAWRENCE D’souza v. Bommay STATE. 

58 Bom L.œ(S.G.)989. 


OF INDIA, ARG 


———Art. 31. See Bomsay LAND RE- 
QUISITION Act, 1948, S. 6(4)(a). 

58 Bom.L.R.(S8.C.)490, 

on appeal from 55 Bom.L.R.308. 


——_—~Art. 133—Ctoi!l Procedure Code (Act V 
of 1908), Sec. 110—Decree, reversing trial Court’s 
ee, passed by High Court on November 8, 
1949—Apphcation for leave to appeal to Federal 
Court against decree made on January 6, 1950— 
High Court directing lower Court to ascertian 
value of suit pr Value ascertianed 
found to be over Rs. 10,000—High Court granting 
leave to appeal to Supreme Court on October 1, 
1951—-Matintainability of appeal. 

A suit for possession of certain immovable 
properties was dismissed by the trial Court and 
the High Court on appeal allowed the plaintiff’s 
claim by a decree passed on November 8, 1949. 
On January 6, 1950, the defendants applied 
for leave to appeal to the Federal Court and 
the High Court directed the trial Court to find 
the value of the property at the time of the 
suit and on the date of the ing of the 
decree in appeal. On January 22, 1951, the 
lower Court ascertained the value which was 
found to be over Rs. 10,000. The High Court 
on October 1, 1951, granted leave to appeal to 
the Supreme Court, which was established 
under the Constitution of India which came 
into force on January 26, 1950. The main- 
tainability of the appeal was questioned on 
the ground that art. 188 of the Constitution 
applied to the case and as the value was below 
Rs. 20,000, no appeal could be entertained :— 

Held, that art. 188 of the Constitution did 
not apply as the judgment, decree or final 
order from which the appeal is to be taken 
under the article is that of a High Court in 
the territory of India—that is a High Court 
established under the Constitution, 

that as soon as the decree of the High Court 
came into existence, the furisdiction of the 
Federal Court to hear the appeal from that 
decree became exercisable, and 

that, therefore, under art. 185, the Supreme 
Court had jurisdiction to entertain the appeal. 

Quaere. Whether in all matters where 
there was a right to appeal under s. 110 of 
the Civil Procedure Code, 1808, it continues 
in respect of all suits filed prior to the Consti- 
tution ? 

Dasl SAHEB v. SHANKAR Rao. 
58 Bom.L.R.(S.C.)#96. 


e 
1956. 

jt. 

COKSTITUTION OF INDIA—Art. 135. 


See” CONSTITUTION OF INDIA, ART. 188. 
58 Bom.L.R.(8.C.)496. 


——_——-Art. 214. See CONSTITUTION OF 
Ioa, ART. 188. '58Bom.L.R.(S.C.)496. 


Art. 226. See ADMINISTRATION OF 
EvAcūUEE Property Act, 1950, S. 27. 


58 Bom.L.R.(O.C.J.)344. . 


————Art. 227. 

It is a condition precedent to the exercise 
Df the power of the Custodian under s. 48(2) 
of the Administration of Evacuee Property 
Act, 1950, that the sum with regard to which 
he gives his decision or determination must 
be a sum due under the provisions of the Act. 
It is not Mfficjent for the Custodian to say 
that in his opinion*a certain sum is due under 
theeprovisions of the Act. That opinion is 
subject to the scrutiny of the Court to which 
he is subordinate and, therefore, under art. 
227 of the Constitution of India, the High 
Court has the power to examine the decision 
of the Custodian from the point of view of 
oe whether he has acted within jurisdic- 

on. 

GODBOLE Vv. KuNwaR RAJNATH. 
58 Bom.L.R.(O.C.J.)779. 


————Art. 245(7). 

Under art. 245(1) of the Constitution of 
India, Parliament can legislate conferring upon 
a State Government the power to detain a 

n beyond its territorial jurisdiction. 
KesHav v. Commer. OF POLICE. 
58 Bom.L.R.602. 


—_——Art. 311. 

Both s. 240{3) of the Government of India 
Act, and art. 811 of the Constitution of India 
are based on this essential principle that the 
Government is inflicting a punishment upon 
its employee and, therefore, before at 
punishment should be inflicted certain rules 
of natural justice must be carried out. Again, 
g. 240(3) and art. 811 are based on this prin- 
ciple that the employee is being proceeded 
against for something which he has done which 
involves moral turpitude or which calls for 
censure n him. 

It is only in cases falling within article 811 
or s. 243) that the Government as an em- 
ployer is bound to conform to certain rules of 
natural justice indicated in that article and 
that section. But if the case does not fall 
either within the ambit of art. 811 or s. 240{3), 
then the relationship of master and servant 
governed by the rules if there are any which 
would constitute the contract of employment, 
or it would be governed by the common law 
if the rules do not provide for the employment 
of th@ particular person. 

SHRINIVAS GANESH 0. PINION oF INDIA. 
58 Bom.L.R.673. 


————Art. 374(2). 
InpIA, ABT. 188. 


See CONSTITUTION OF 
58 Bom.L.R.(8.C.)496. 


CONSTRUCTION OF STATUTE, Ad- 
o anon of Evacuee Property Act, 
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The operative portion of s 12 oféhe Adminis- * 


tration of Evacuee Property Act, 1950, whigh 
confers power on the Custodian to cancel a 
lease or vary the terms thereof is unqualified 
and absolute, and that power caanet” be 
abridged by reference to the provision that it 


could be exercised “‘ notwithstanding anything e 


contained m any other law for the time being 
in force.” This provision is intended to, 
repel a possible contention that s. 12 does no 
by implication repeal statutes conferring 
rights on lessees, and has been inserted ew 
abundanti cautela. It cannot be construed as 
cutting down the plain meaning of the opera- 
tive portion of the section. 
Kanwar Ray Nato v. PramopD BHATT. 
58 Bom.L.R.(S.C.)507, 
On appeal from 56 Bom.L.R.873. 


—— Administration of Evacuee Pro- 
perty Act, 1950. 

The object of the Administration of Evacuee 
Property Act, 1950, is to administer evacuee 
property, to manage, look after and preserve 
evacuee property. The object of the Act is 
not strictly to decide rights and liabilities of 
third parties who have dealings with the 
Custodian or with evacuee property. 

A Court or tribunal of limited jurisdiction 
cannot be assumed to possess the power 
finally to decide facts with regard to its own 
jurisdiction unless there is clear language to 
indicate that Legislature intended to confer 
upon such Court or tribunal the jurisdiction 
to decide jurisdictional facts. 

It is a mistake to try and construe a section 
of an Act only having in mind the particular 
facts that come up before a Court. A section 
must be construed so that it applies not onl 
to the particular facts of the case, but whi 
could be applied similarly if other facts came 
before the Court. The construction of a 
section cannot vary with the facts to which 
the section has got to be applied. 

Ordinarily the function of the Court should 
be not to render any legislation futile or 
infructuous, but it is equally the function of 
the Court not to alter the of the 
Legislature in order to give effect to any piece 
of legislation. 

GODBOLE v. Kanwar RAJNATH. 
58 Bom.L.R.(O.C.J)779. 


————-Bombay Agricultural Debtors 
Relief Act, S. 24. 

Section 24(2) of the Act must be liberally 
construed and the higher right given to the 
agricultural labourer to establish the real 
nature of the transaction between him and his 
creditor should be deemed to include the 
lesser and the lower right of claiming the 
adjustment of his debts when the transaction 
between him and his creditor has not tve 
taken the form of an ostensible sale-d but 
is in form and in substance a mortgage-deed. 
An agricultural labourer, in such a case, 
should be regarded as a debtor as soon as it is 
shown to the satisfaction of the Court that 
the debt whose adjustment he seeks to obtain 
is even in form a debt and’needs no adjudica- 
> e 


1110 . ° THE BOMBAY LAW REPORTER. [vou. ee 
3 

CONSTRUCTION QF STATUTE— | GONSTRUCTION OF STATUQE— 
(Contf3 å (Contd.) å 


tion in Court. Phe right claimed by an agri- 
ultural labourer in such a case is obviously of 
the same kind as the right conferred upon an 
agricultural labourer in respect of ostensible 
sate-degda and compared to the latter right 
it is a lesser and a smaller right and must be 
deemed to be included within the meaning of 
B. 242). La 
SAKHUBAI KHANDOBA U. LAXMIBAT. 
58 Bom.L.R.395, 


Bombay Rents, Hotel and Lodging 
House Rates Control] Act, S. 12(3)(b). 
Section 12(3)6) of the Bombay Rents, 
Hotel and Lodging House Rates Control Act, 
1947, contemplates the payment on the first 
day of the hearing of the suit of the standard 
rent and the permitted increases, or, if the 
Court so orders, on such future date as may be 
fixed by the Court. If on the date fixed for 
the first hearing the tenant does not pay the 
standard rent and the permitted increases, he 
must apply to the Court to fix a date fdr making 
the payment. If he makes payment of the 
amount as ordered by the Court together with 
the costs of the suit and continues to pay or 
tender in Court regularly the standard rent 
and the permitted increases, a presumption 
will arise in his favour that he is ready and 
willing to pay the standard rent and the 
permitted increases. If, however, the tenant 
does not pay the. standard rent and the per- 
mitted increases on the date of the first hearing 
of the suit, and goes to trial without making 
an application ing the Court to fix a date 
for payment of the standard rept and the 
permitted increases and does not continue to 
pay during the pendency of the suit the 
standard rent, he cannot claim the benefit of 
8. 12(3)(6) of the Act. 
LAXMINARAYAN NANDKISHORE 0. KESHARDEV 
NARSARIA, 58 Bom.L.R.1041. 


———Bombay Tenancy and Agricul- 
tural Lands Act, 1948, S. 34. 

Section 84 ofthe Act lays down a test which 
should guide the Courts in cases in which & 
landlord asks for possession of his land from a 
tenant on the ground of bona fide personal 
cultivation, and the test is how much other land 
(ie. the land other than the land of which 
the possession is sought) of the landlord was 
in possession of the landlord for personal 
cultivation at the date of the notice. When 
the landlord sets the tenancy law in motion 
and applies to a tenancy Court under s. 84 
for recovering possession of his land from his 
tenant under any of the provisions of s. 84, 
this crucial test must not be lost sight of. 
DgoraL Burax v. Kanu TOLARAM. 

. 58 Bom.L.R.941. 


e—s—Companies Act, 1913, S. 235. 
Thê jurisdiction under s. 285 is essentially 
disc@tionary. The section does not create 
new rights: it is a procedural section only 
and it merely provides a summary method for 
enforcing such liabilities as might have been 
enforced by the company itself or by its 
liquidator* by meañs of an ordinary action 
e 


including new a ied created by the winding 
up. The only limitation that is put upon 
such a section is that there is no jurisdiction 
under this section to set aside a contract 
entered into between the company and a 
director or promotor, and if there is such juris- 
diction, it is one which will not erdinacily be 
exercised. The object of the section is to 
expeditiously obtain and get in and collect 
any assets of the company that may be in the 
hands of the officers of the company witho 
a protracted litigation. 
OFFICIAL LiquipaTor V.*DHIRAJLAL MODY. 
58 Bom. leR.(O.G.J.)903. 
d 
Fiscal statute using eclear lan- 
guage but resulting in tlefeating object of 
Legislature. e 
Where the language of a statute is clear and 
not capable of any other construction, then 
however illogical the position, however absurd 
the result, however much the construction 
put may defeat the object of the Legislature, 
the statute must be construed according to 
the plain language used by the Legislature, 
and the more so if that plain language supports 
the subject against the Taxing Department. 
It is always with some reluctance that a 
Court comes to a conclusion which seemingly 
seems to defeat the object of the Legislature. 
But the rights of a subject under a fiscal 
statute are equally important if not more 
important than giving effect to the object of 
the Legislature, and if the Legislature uses 
inappropriate | e and fails to bring some 
income to tax, the Court must come to the 
conclusion that the Department is not justified 
in taxing the subject. 
Exranstons Mus v. Comn. I. T. 
58 Bom.L.R.32. 


Income-tax Act, 

The very basis of an assessment is that it 
is self-contained and the decision given by 
the Income-tax Authorities (i.e. the Income- 
tax Officer, the Appellate Assistant Commis- 
sioner and the Appellate Tribunal) is a decision 
relating to that particular assessment and 
binding upon the parties to the extent of that 
assessment. When these Authorities consider 
the case of the assessee with regard to a diffe- 
rent assessment year, they are dealing with an 
entirely new case and the decision given in 
the earlier assessment has no binding force 
upon either the assessee or the Income-tax 
Authorities in the next assessment. 

Although the principle of estoppel or res judi- 
cata does not strictly apply to the Income-tax 
Authorities, it is not open toa Tribunal to come 
toa different conclusion to the one arrived at by 
that very Tribunal earlier without any Jimita- 
tion whatsoever. An earlier decision on the 
same question cannet be reopened if that 
decision is not arbitrary or perverse, if it has 
been arrived at after due inquiry, if no fresh 
facts are placed before the Tribunal giving the 
later decision, and if the Tribunal giving the 
earlier decision has taken into consideration 
all material evidence. 

The Income-tax Appellate Tribunal should 
be extremely slow to depart from a finaling 
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given by an earlier Tribunal. The second 
Tribunal must be satisfied that the circums- 
tances are such as to justify it in departing 
from the ordinary principles which apply to 
all Tribunals to try and give as far as possible 
a finality and a conclusiveness to a decision 
arrived at. A further limitation upon the 
power of the Tribunal to revise the decision 
given earlier by that Tribunal -is that the 
o effect of revising this decision should not lead 
to injustice and the Court must avoid injustice 
being done to the assessee. If the Court is 
satisfied that by depriving the assessee of 
his rights unfer the later decision in an earlier 
year the assessee lost an important advantage 
or lost sdime kenefit which ke could have got 
under the Income*tax Act, then the Court may 
take the view that departing from the earlier 
decision leads to injustice or denial of justice 
and the Court may prevent an Income-tax 
Authority from doing something which would 
be unjust and inequitable. 
H. A. Sman & Co. v. Come. I. T./E.P.T. 

58 Bom.L.R.45. 


——— Penal Code, S. 405. 

When s. 405 of the Indian Penal Code, which 
defines ‘ criminal breach of trust’ speaks of a 
person being in any manner entrusted with 
property, it does not contemplate the creation 
of a trust with all the technicalities of the law 
of trust. It contemplates the creation of a 
relationship whereby the owner of property 
makes it over to another person to be retained 
by him until a certain contingency arises or to 
be disposed of by him on the happening of a 
certain event. The person who transfers 
possession of the property to the second party 
still remains the owner of the prop 
and the person in whose favour possession 18 
so transferred has only the custody of the 
property to be kept or disposed of by him for 
the benefit of the other party, the person so 
put in possession only obtaining a special 
interest by way of a claim for mone advanced 
or spent upon the safe keeping of the thing or 
such other incidental expenses as may have 
been incurred by him. : 
JASWANTRAI MANILAL 0. BOMBAY STATE. 

58 Bom.L.R.(S8.G.)1026. 


—— Proviso. 

A proviso to a section, which is in fact and 
in substance a proviso, can only operate to 
deal with a case which but for it would have 
fallen within ambit of the section to which the 
proviso is a proviso. The section deals with a 
particular field and the proviso sara or 
takes out or carves out from that field a 
partigular portion and, therefore, before a 
proviso can have any application, the section 
itself must apply. e proviso cannot deal 
with any other field than the field which the 
section itself deals with. The proviso as far as 
possible must be given a meaning so restricted 
as to bring it within the ambit and purview of 
the section itself. If a proviso is capable of a 
wider connotation and is also capable of a 
narrower connotation, if the narrower connota- 
tifa brings it within the purview of the section, 


‘Criminal prosecution against accu 
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e 
then the Court must prefer the narrower conno- * 


tation rather than the wider connotatpn. 
But a Legislature may enact a substantive 
provision in the garb or guise of a proyiso, 
and if the Court is satisfied that theelanguage 
used in the so-called proviso is incapable of 


making it applicable to the section, then the» 


Court, ifethe proviso has a clear meaning, 
must look upon the proviso as a substantive 
provision enacted by the Legislature and give 
effect to it as such. 
KESHAVLAL PremcHanp v. Comer. I. T. 

58 Bom.L.R.945. 


Statute imposing Hability. 

The proper construction of any statute 
which imposes a liability upon a person and 
then proceeds to impose that liability vicario- 
usly upon a third party is that the original 
liability of the person does not come to an end. 
STATE OF BOMBAY v. MORARJI PADAMBEY. 

e | 58 Bom.L.R.801. 


CONSTRUCTIVE NOTICE. 

The constructive notice prescribed by a 
statute does not consider at all whether in 
fact the notice was read by the person sought 
to be affected by it or even whether the person 
sought to be affected by the notice had an 
opportunity of reading it. If the conditions 
laid down in the statute are satisfied, the law 
looks upon the notice as being actually served 
upon the person affected by the notice. 
PANNALAL NANDLAL v. Comer. I. T. (No. 1). 

58 Bom.L.R.134. 


CONTEMPT OF COURT. 

If an accused person obstructs a publio 
servant in the discharge of his public function, 
the accused person commits two offences. 
One offence committed by him is the alleged 
obstruction wbich comes within s. 186 of the 
Indian Penal Code and the other offence 
committed by him is the offence of having been 

ilty of undermining the authority of the 

Therefore, if an accused person has 
committed an offence within s. 186 of the Code, 
he would seem to have committed also an 
offence of Contempt of Court. 
STATE OF BOMBAY Vv. BABULAL. 
58 Bom.L.R.1021. 


CONTRACT ACT (IX of 1872), S. 23— 
withdrawn 
on accused agreeing to compensate plaintiffs and 
defendant for destruction of their family property 
by accused—Defendant receiving from accused 
amount in lieu of 
property—Suit by plaintiffs against defendant 
to recover their proportionate share in amount 
—Whether defendant can plead bar under 8. 23. 
A famil 
and the 
accused. Criminal prosecution was 
the accused but the prosecution was 
withdrawn on the accused ing to com- 
ensate the plaintiffs and the defendant for the 
oss of their property. Under this arrange- 
ment the defendant received a ce amount 


compensation for loss of 


house belonging to the plfintfffs . 
efendant was burnt down py the Ta 
o 


\ 
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e°’ ‘ 
in lieu of compensation for the destru€tion of 


the family ae Sin a suit by the plaintiffs 


against the defendant to recover from him 
their proportionate share in the amount, the 
defendant contended that the contract which 
brofsht hjm the.amount was an illegal contract 
and, therefore, the plaintifs were not entitled 
to receive any share under this illegal 
contract :— r 
Held, that the plaintiffs were not seeking to 
efiforce the original contract which was illegal 
under s. 23 of the Indian Contract Act, 1872,° 
but they were calling upon the defendant to 
render an account for the amount received 
by him, for and on behalf of the plaintiffs 
under s. 218 of the Indian Contract Act, and, 
therefore, the plaintiffs’ claim to recover their 
proportionate share in the amount received 
by the defendant should be allowed. 
SaivRaste GOVIND V. VISWANATH. 
58 Bom.L.R.154. 


~~———S, 179—Indian Penal Code (Act XLV 
of 1860), Sec. 4£05—Indian Companies Act 
(VII of 1913), Sec. 179—Pledgee bank granting 
overdraft facilities to pledgor bank on pledge of 
securities—Slipulation in contract between banks 
that on pledgor’s default in payment on demand 
pledgee entitled to sell securities in satisfaction 
of tts claim—Pledgor not operating on overdrafi— 
Pledgee bank taking loan from third party by 
pledging these securtties—Whether pledgee ba 
entitled to pledge the securities to third pariy 
in law and under contract when there was no 
overdrafi by pledgor—Whether s. 409, I.P.C., 
contemplates creation of a technical trasi— 
Whether s. 179, Indian Companies Act, 1913, 
restricts power of Court or police or private citizen 
to prosecufe offender without requisite sanction. 

Under a contract dated May 14, 1948, the 
E. Bank a to grant the C. Bank credit 
for overdraft up to a limit of Rs. 66,150 and as 
a security for the overdraft Government 
securities of the: value of Rs. 75,000 were 
pledged to the E. Bank. It was further 
stipulated that in the event of the pledgor 
making a default in payment on demand of the 
amount advanced by way of overdraft with 
outstanding interest, it could be realised by 
the E. Bank by sale of those securities, and 
after satisfying the pledgee’s dues against the 
pledgor if there was any outstanding amount, 
the surplus of the sale proceeds should be 
paid back to the pledgor. The C. Bank had 
no occasion to operate on the overdraft, when 
on February 28, 1949, the E. Bank findi 
itself in an embarrassed financial position too 
a loan from the CA. Bank of one lakh of rupees 
by pledging these and other securities. On 
the question whether both in law and on a 
proper construction of the contract between 
the two banks, the E. Bank was entitled to 
pledge the securities as long as the overdraft 
ageeeracnt subsisted, irrespective of whether 
or not @here was an actual overdraft by the 
C. Ban& on the date of the pledge i.e. on Febru- 
ary 28, 1949 :— 

Heid, that the right of the E. Bank to deal 
with the securities under the agreement could 
arise only if the pledgor either had failed to 
maintain the proper» margin or had made 
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default in repayment of the outstanding 

amount on demand by the E. Bank, and as 

these contingencies had not arisen, the pledgee 

bank was not entitled, to transfer any interest 

in those securities in contravention of the® 
terms of the contract, and 

that apart from the terms of the contract, 
as the pledge had been terminated neither by 
redemption, nor by a lawful sale on the 
happening „of such contingencies as the 
parties contemplated in their agreement or 
the law allowed, the securities continued to ® 
be the property of, the C. Bank and the 
E. Bank bad no right to deal with them. 

When s. 405 of the Indian «Penal Code, 
which defines ‘‘criminal brgach of trust” 
speaks of a person being in any manner 
entrusted with property, it doés not contem- 
plate the creation of a trust with all the techni- 
calities of the law of trust. It contem- 
plates the creation of a relationship whereby 
the owner of property makes it over to another 
person to be retained by him until a certain 
contingency arises or to be disposed of by 
him on the hap of a certain event. 
The person who transters possession of the 
property to the second party still remains the 
egal owner of the property and the person in 
whose favour possession is so transferred 
has only the custody of the property to be kept 
or disposed of by him for the benefit of the 
other perty, the person so put in possession only 
obtaining a special interest by way of a claim 
for money advanced or spent upon the safe 
keeping of the thing or such other incidental 
expenses as may have been incurred by him. 

ere is nothing in s. 179 of the indian 
Companies Act, 1918, which can be construed 
as restricting the powers of the Court to take 
cognisance of an offence or the powers of the 
police to initiate prosecution or even of a private 
citizen to move the machinery of the criminal 
Courts to bring an offender to justice. Fora 
prosecution for breach of trust even by a 
director of a company no such condition pre- 
cedent as the previous sanction of any authority 
is contemplated by law, unless it is a prosecu- 
tion in the name and on behalf of the com- 
pany by the, official liquidator who has to incur 
expenses out of the funds of the company. 
Section 179 is an enabling provision to Enab 
the liquidator to do certain things with the 
sanction of the Court. It does not control 
the general law of the land. 
JASWANTRAI MANILAL 0. BOMBAY STATE. 
58 Bom.L.R.(S.Q.)1026. 


~_—_—_—-§, 218. See Conrract Act, S. 28. 


58 Bom.L.R.154. 


COURT, disciplinary jurisdiction of ° 
The words “profegional or other mis- 
conduct” in s. 10 of the Indian Bar Council’s 
Act, 1926, confer on the Court disciplinary 
jurisdiction to take action in all cases of mis- 
conduct whether in a professional or other 
capacity and it is left to the discretion of 
Court to take action only in suitable cases. 
IN THE MATTER OF Mr. D. 
58 Bom.L.R.(8.0.)550. 


1956. 
rie 


COYRT-FEES ACT (VII of 1870), S. 4. 
A‘Trib having authority to exercise juris- 
diction Under the Displaced Persons (Debts 
Adjustment) Act, 1951, is a Court within the 
meaning of the Court-Fees Act, 1870, and 
under paragraph 4 of s. & of the Court-Fees 
Act, a Court subject to the superintendence of 
the High Court. 
TAXING OFFICER 0. JAMNADAS. 
58 Bom.L.R.139. 


———SCH. I, CL. 1 —Displaced Persons 
(Debits ddjusiment) Act (LXX of 1951), 
gecs. 40, 10, 18, 28—Court-fee payable on 
memorandum of appeal under s. 40 of Act 
LXX of 1951 whether a fixed fee under Sch. II, 
cl. 11 or an ad valorem fee under Sch. I, cl. I— 
Tribunal constltuted under Act LXX of 1951 
whether a Court Subject to superin ence of 
High Court toithig Court-Fees Act. 

e Court-fee required to be paid on a 
mentorandum of appeal under s. 40 of the 
Displaced Persons (Debts Adjustment) Act, 
1951, is a fixed Court-fee under Schedule I, 
clause 11, of the Court-fees Act, 1870, and not 
an ad valorem fee under Schedule [, clause 1, 
of the Court-Fees Act. ` 

In substance the Displaced Persons (Debts 
Adjustment) Act, 1951, has devised machinery 
for making an award adjusting liabilities of a 
debtor and to provide for scaling down his 
debts and for satisfaction of his liabilities. 
Even if the Legislature has chosen to call such 
an award a decree, it cannot amount to a 
decree within the meaning of s. 2 (2) of the 
‘Civil Procedure Code, 1908, and the award 
cannot be r ed as a decree within the 
meaning of Schedule If, clause 11 of the 
Court-Fees Act. 

TAXING OFFICER 0. JAMNADAS. 
58 Bom.L.R.139. 


—————SCH. II, CL. 11. See Covurr- 
Fres Act, 1870, Scu. I, Cu. 1. 
58 Bom.L.R.139. 


CRIMINAL COURTS AND GOURT- 
MARTIAL (ADJUSTMENT OF JURIS- 
DICTION) RULES, 1952, Rr. 3, 4. See 
CRIMINAL PROCEDURE CODE, 1898, S. 549. 

58 Bom.L.R.157, 


CRIMINAL PROCEDURE CODE (F of 
1898), 8.162 (i). : 

Section 207A(6) of the Criminal Procedure 
Code, 1898, constitutes an exception to s. 
162(1) of the Code. 

ARUNACHALAM SWAMI v. BOMBAY STATE. 
58 Bom.L.R.628. 


————-§. 207A—Indian Penal Code (Act 
XLV of 1860), Secs. 302, 84——Proceedings 
institutcd against accused on police report— 
Accused applying to Magistrate holding in- 
quiry for permission to lead defence evidence to 
re allegations made by prosecution— 
Maintd&inability of application—Limitation upon 


power of High Court provided in s. 215, Cr. P.C. © 


whether applies to order of commitment made 
under 8. 207A, Cr. P. C.—Whether s. 207A 
consttiutes an exception to s. 162(1), Cr. P.C.— 
General principles applying to orders of com- 
mitment. 

In an inquiry held by a Magistrate under s. 
207A of the Criminal Procedure Code, 1898, 
if tke accused makes an application to call a 


GENERAL INDEX. f P 1118 


CRIMINAL PROCEDURE CODE,S. 207A 
—(Conjd.) 


9 
particular witness, and if That witness is a 


material witness and his evidence would hap 
the Magistrate to come to a just decision, 
then under s. 540 of the Code not only he 
Magistrate will have the discretion toea] Aim, 
but it will be his duty to summon that witness 
and examine him. 

The accused, on & police report, were put up 
before a Magistrate for an offence under s 
802 read with s. 84 of the Indian Penal Code, 
1860. During the course of the inquiry 
proceedings the accused applied to the Magis- 
trate that they should be permitted to lead 
evidence to disprove the allegations made 
against them by the prosecution. This 
application was rejected by the Magistate on 
the ground that there was no provision in law 
fi.e. 8. 207A(4), Criminal Procedure Code] for 
allowing defence evidence :— ` 

Held, that the Magistrate was wrong in 
rejecting the application of the accused on 
the ground that there was no provision in law 
for a &efence witness, 

that he should have considered the nature 
of the evidence and should have exer- 
cised his discretion under s. 540 of the Criminal 
Procedure Code, and 

that if he had come to the conclusion that 
any of the witnesses was essential to the just 
decision of the case, then it was his duty to 
summon such witness. 

Section 207A(6) of the Criminal Procedure 
Code, 1898, constitutes an exception to 3s. 
162(1) of the Code. 

The general principles applying to orders of 
commitment are that the Magistrate is not 


supposed to weigh the evidence led before © 


him and to decide whether the accused is 
innocent or guilty. It is not even his duty to 
consider whether a conviction is probable. 
All that he has to consider is whether on the 
evidence led a conviction is possible : whether 
reasonable persons like the persons who cons- 
titute the jury are likely to take the view on 
the evidence led that the accused was guilty 
i.e. whether there is sufficient evidence to go 
to the jury. If there is sufficient evidence to 
go to the jury, then whether that evidence 
should be believed or not is a matter for the 
jury and not for the Magistrate. 
ARUNACHALAM SWAMI v. BOMBAY STATE. 

58 Bom.L.R.628, 


—_—§. 213. See Cuma PROCEDURE 
CODE, S. 207A. 58 Bom.L.R.628. 


——S,. 215. 

The limitation upon the power of the High 
Court provided in s. 215 of the Criminal 
Procedure Code, 1898, only applies to orders of 
commitment made under s. 218 of the Code 
and not to an order of commitment made under 
8. 207A of the Code. Therefore, the ordinary 
power of the High Court to revise any erder 
passed by a criminal Court subordinat# to it 
or the power of the High Court under s.%61A 
of the Code remain unaffected as far as the 
orders of commitment made under s. 207A of 
the Code are concerned. 

ABRUNACHALAM SWAMI v. BOMBAY STATE. 
°” 58 Borh.L.R.p28. 
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CRIMINAL PROCEDURE CODE, 8. 369. 
See CRIMINAL PROCEDURE CODE, S.¢39(6). 
P d 58 Bom.L.R. S.G.)831, 


——— 7S. °423(1)(b) and (d}—Bomlay Pre- 
vention of Gambling Act (Bom. IV of 1887) 
Secs. 4(a), 5—-Accused convicted under ss. 4(a) 
and 3, fut seytenced only for offence under s. 
4(a)—High Cuurt in revision setting aside 
conviction under 3. 4 (a) but maintaining con- 
victiun under 8. 6 and the sentence passed— 
Whether High Court has jurisdiction to pass such 
*sentence—Whether any formalities ta be com- 
plied with before action taken under s. 439(2), 
Criminal Procedure Code. 


The accused was prosecuted under s. 5 of 


the Bombay Prevention of Gambling Act, 
1887, and he was also charged under s5. 4(a) 
of the Act. The Magistrate found the accused 
guilty under s. 4 (a) and sentenced him to 
three months’ rigorous imprisonment. He 
also found him guilty under s. 5, but awarded 
no separate sentence under that section 
The accused took the matter in revision to the 
High Court, which set aside the conviction of 
the accused under s. 4({a) but confirmed that 
under s. 5, and awarded a sentence of three 
months’ rigorous imprisonment under that 
section. On the question whether as the 
High Court had set aside the accused’s con- 
viction under s. 4(a), it should have set aside 
the sentence passed on him under that section, 
and whether the High Court had power under 
the Criminal Procedure Code, 1898, to impose 
a sentence under s. 5, when none such had been 
passed by the Magistrate :— 

Held, that the imposition of the sentence 
under s. 5 by the High Court cannot be 
justified under s. 423(7)(b) of the Criminal 
Procedure Code, and 

that as the award of the sentence was con- 
sequential on and incidental to the affirmance 
of the conviction under s. 5, the High Court, 
under s. 428(1)(d) of the Criminal cedure 
Code was competent to pass the sentence. 

When a statute enacts provisions creating 
specific offences, in law these offences constitute 
distinct matters with distinct incidents. Under 
8. 238 of the Criminal Procedure Code, they 
have to be separately charged, and under s. 
867 of the Code, the judgment has to specify 
the offence of which and the law under which 
the accused is convicted. When there is a 
conviction for more offences than one, there 
are distinct findings in respect of each of them, 
and when s. 428(7)(b) of the Code speaks of a 
finding being reversed or altered by the Court of 
aona, it has reference to the finding in respect 
of each of the offences. 

The law does not prescribe that any parti- 
cular formalities should be complied with, 
before action is taken under s. 480(2) of the 
Criminal Procedure Code. It only provides 
that the accused should have an opportunity 
of showing cause against the conviction and 


CAE ER 
SYARAM VITHOBA v. BOMBAY STATE. 
e 58 Bom.L.R.(8.C.)513. 


———-S. 430. See CROONAL PROCEDURE 
Cong, S. 4896). 58 Bom.L.R.(S.C.)831. 


—_————-S, 438. 
Cops, S. 489(6). 
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CRIMINAL PROCEDURE CDE, 
S. 439(2). See CRIMINAL PROCEDUSE CODE, 
S. 428(1)(b). 58 Bom. L.R.(S.C.)513. 


————_-§. 439(6)—Summary dismissal by 
High Court of appeal preferred by accuseda— 
Application by State to High Court for enhance- 
ment of sentence and notice issued to accused 
under s. 439(2)—Whether accused entitled 
under s. 439(6) to show cause against his con- 
viction—Whether provisions of 8. 439(6) would 
come into operation in cascs where petition a 
appeal or application for criminal revision 

admitted by High Court and notice issued to 
opposite party, and conviction maintaincd—_ 
Notice of enhancement of sentepce whether can 
be issued by High Court When judgment is 


pronounced by it in its appellate gr revisional 
jurisdiction after hearing bath parties. 


The summary dismissal by the High Court 
of an appeal or revisional application pre- 
ferred by the accused does not preclude him 
from ing advantage of the provisions of 
8. 439(6) of the Criminal Procedure Code, 
1898, when he is subsequently called upon 
to show cause why the sentence imposed 
upon him should not be enhanced. 

Per Bhagwati J. :—In the case of a 
dismissal or a dismissal in limine of petitions 
of appeal or applications for criminal revision 
even if the convicted person or his pleader 
has been heard by the High Court with a view 
to determine if there is a prima facie case for 
its interference, the convicted person to whom 
an opportunity has been given under s. 
489(2) of the Criminal Procedure Code of 
showing cause why his sentence should not be 
enhanced would in showing cause be entitled 
also to show cause against his conviction. 
The same would also be the position when a 
reference made by the lower Court to the High 
Court under s. 488 of the Code is rejected by 
the High Court without issuing notice to the 
parties concerned by merely ordering “no 
order on the reference.” In cases where the 
petition of appeal or the application for 
criminal revision is admitted by the High Court 
and a notice is issued to the opposite party 
and the High Court maintains the conviction 
with or without reducing the sentence passed 
upon the accused, the judgment of the 
High Court in the exercise of its appellate or 
revisional jurisdiction would replace the judg- 
ment of the lower Court and there would be 
mo occasion at all for the exercise by the 
High Court of its revisional powers under s. 
439(1) of the Code which can only be ex- 
ercised qua the judgments of the lower 
Courts and certainly not gua its own judg- 
ments. If that is so, there would be no ques- 
tion of giving the accused an opportunity of 
being heard either personally or by pleader 
in his defence under s. 489(2) and the prayisions 
of s. 489(6) would certainly not come into 
opera Hion at all. If fo notice of enhancement 
of sentence could issue under these circum- 
stances, no question at all could arise of 
the convicted person showing cause why his 
sentence should not be enhanced and being 
entitled in showing cause also to show cause 
against his conviction. 

It follows by way of a necessary corollary 


that no notice of enhancement of sent€nce 
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can be issued by the High Court when a judg- 
ment is pronounced by it after a full hearing in 
the presence of both the paries either in exer- 
cise of its appellate or its revisional jurisdiction. 

uch notice of enhancement of sentence can 
be issued by it either suo mutu or at the instance 
of an interested party when the judgment of 
the lower Court subsists and is not replaced 
by its own judgment in the exercise of its 
appellate or its revisional jurisdiction. When 
ethe judgment of the lower Court has been 
under its scrutiny on notice being issued to the 
opposite party and ona full hearing accorded 
to both the parties, notice for enhancement of 
sentence car only be issued by it before it 
pronounces itse judgment nce that. of 
the lower Coyrt. hen such hearing is in 
progress, it 1s fncumbent upon the High 
Court or the opposite party to make up its 
mind before such judgment is pronounced 
whether a notice for enhancement of sentence 
should issue to the accused. But if neither 
the opposite party nor the High Court does so 
before the hearing is concluded and the 
judgment is pronounced, it will certainl 
not be open to either of them to issue suc 
notice for enhancement of sentence to the 
accused, because then the judgment of the 
High Court in the exercise of its appellate or 
revisional jurisdiction would replace that of 
the lower Court and s. 489(7) would have no 
operation at all. Even in the case of a 
reference by the lower Court under s. 488 of 
the Code the High Court if it did not sum- 
marily reject such a reference would issue 
notice to the parties concerned and then there 
would be occasion for it either svo motu or on 
the application of an interested party to 
issue a notice of enhancement of sentence 
before the hearing was concluded and a 
judgment was pronounced by it. 

The right which is conferred on the accused 
of showing cause against his conviction under 
8. 489(6) of the Criminal Procedure Code is a 
right which accrues to him on a notice for 
enhancement of sentence being served upon 
him and he is entitled to exercise the same 
irrespective of what has happened in the past 
unless and until there is a judgment of the 
High Court already pronounced against his 
conviction after a full hearing in the presence 
of both the parties on notice being issued by 
the High Court in that behalf. This right of 
hisis not curtailed by anything contained in the 
earlier provisions of s. 489 nor by anything 
contained in either s. 369 or s. 480 of the 
Criminal Procedure Code. 

Per Das J. :—If on a true construction a 
statute states, expressly or by necessary 
intendment, that one Judge or one Bench shall 
have jurisdiction and power to decide some- 

ing? the theory of inherent incapacity of such 
Judge or Bench cannotebe invoked to prevent 
the exercise of such jurisdiction and power mere- 
ly on the ground that the decision which may be 
arrived atin exercise of this new jurisdiction 
or power may run counter to e previous 
decision arrived at by another Judge or Bench 
in exercise of another jurisdiction or power. 
Pinot CHOPRA v. BOMBAY STATE. 

° 58 Bom.L.R.(8.C.)831. 
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CRIMINAL PROCEDURE *CQDE, S. 540. 
See CRIMINAL ROCEDURE Conk, S. 207A. 


a 58 Bom.L.R.62& 
e 4 


° 
——S. 549—Indian Penal Code (Act XLV 
of 1860), Sec.366—Criminal Courts and ri- 
martial (Adjusiment of Jurtsdictiony . Rules, 
1952, Rules 3, 4—Indian Navy (Discipline) Act 
(XXXIV of 1934), Secs. 43, 45, 46—Accusea 
serving ae naval rating in Indian Navy prose- 
cuted for offence under s. 366, I.P.C. alleged 
to have been committed when accused on leave 
of absence—Commitiing Magistrate directing 
accused to be tried by Sessions Court under s. 
366—Whether Magistrate has jurisdiction to 
pass order of commttment—Act, disorder or 
neglect whether may be regarded as prejudicial 
to good order and naval discipline within s. 43 
of Act XXXIV of 1934 when act done by person 
noton active duly. 


The accused, a naval rating, who was serving 
in the Indian Navy, was prosecuted for an 
offence under s. 866 of the Indian Penal Code, 
1860, alleged to have been committed by him 
while he was on leave of absence. The trial 
Magistrate held that there was prima facie 
evidence against the accused and directed that 
the accused be committed to the Court of 
Session to stand his trial on the charge under 
s. 866 of the Code. The Sessions Judge 
meade a reference to the High Court for quash- 
ing the order of commitment made by the 
trial Magistrate, as, in his opinion, the com- 
mitti {agistrate in making the order had 
ignored the provisions of s. 549 of the Criminal 
Procedure Code, 1898, and the rules framed 
thereunder, inasmuch as before committin 
the accused to the Court of Session, he ha 
failed to intimate the Commanding Officer 
about the proceedings against the accused :— 

Held, that the offence not having been com- 
mitted at a place specified in the first part of 
8. 46 of the Indian Navy (Discipline) Act, 
1934, and the offence not falling expressly 
within the terms of ss. 2 to 42 of the Act, the 
ordinary Criminal tribunal had jurisdiction 
without reference to the competent naval 
authorities to try the accused for the offence 
alleged to have been committed by him, and 
the committing Magistrate did not err in 
failing to give intimation of the pro 
before him to the Comman Officer as the 
accused was not liable to be tried for the offence 
by a Court-martiaf. 

In order that an act, disorder or neglect 
may be regarded as prejudicial to good order 
and discipline within s. 48 of the Indian Navy 
(Discipline) Act, 1984, it must have some direct 
relation to the duty which is required to be 
pee by a person subject to Naval duty. 

e Legislature did not intend by enacting s. 43 
of the Act which penalises ‘‘miscélaneous 
offences’’ to render every actdone by a person 
subject to Naval law, which may be regurded 
as an offence under the ordinary law of the 
land, or which may be regarded as con to 
good morals, punishable under s. 48. Sec- 
tion 48 is intended to punish acts, disorders or 
neglects which tend to prejudice good order 
and naval discipline, ae it is necessary that 
at the time of doing the’ act or being guilty of 
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* disorder or neglecf the offender must be on 
achive duty. 
STATE V. DATTATRAYA TULSHIRAM. 
° 58 Bom.L.R.157. 


D S 56fA. See CRDONAL PROCEDURE 


7 Cope, S. 207A. 58 Bom.L.R.628. 


DECREE—Agreemeni to transfér decree 
that may be passed in future—Such equitable 
transfer whether relates back to agreement. 

Order XXI, r. 16, of the Civil Procedure 
Code, 1908, by the first alternative, contem- 
plates the actual transfer of the decree 
by an assignment in writing executed after the 
decree is passed, and that while a transfer of 
or an agreement to transfer a decree that may 
be passedin future may, in equity, entitle the 
intending transferee to claim the beneficial 
interest in the decree after it is passed, such 
equitable transfer does not relate back to the 
prior agreement and does not render the 
transferee a transferee of the decree by an as- 
signment in writing within the meaning of 
O. XXI, r. 16, of the Code, 

JUGALKISHORE SARAF V. Raw COTTON Co, 
58 Bom.L.R.(8.C.)517. 


DEKKHAN AGRICULTURISTS’ RE- 

LIEF ACT (XVII of 1879), S. 20. See 

Bompay MonkEy-LENDERS’ ACT, 1947, S. 24. 
58 Bom.L.R.619. 


DETAINING AUTHORITY, claim of 
privilege by. 

It is not sufficient for the detaining au- 
thority to satisfy the Court that a privilege 
has been claimed with regard to all facts not 
disclosed by some omnibus averment in the 
order that other facts than those disclosed have 
not been disclosed because they are against 

ublic interest. If in the petition challeng- 

g the order the detenu makes a grievance 
of the fact that certain specific facts have not 
been disclosed and which has prevented him 
from making an effective representation, it is 
incumbent upon the detaining authority to 
make an affidavit and to deal with each of 
these facts and to say that a privilege is clatm- 
ed with regard to these facts. The Court 
must be in a position to judge that privilege 
has been bona fide claimed with regard to any 
eee the failure to alisclose which has 
ed to the prejudice of the detenu. 
BALKRISHNA KASHINATH v. Dist. MAG., 
THANA. 58 Bom.L.R.614. 


DISCRETION, absolute and uncontrolled, 
conferred upon authority, when bad. 

Where a law confers upon an authority 
unfettered, absolute and uncontrolled dis- 
cretion, the law would be bad, where the 
question of policy underlying the law is not 
i ol¥ed. Tf, on the other hand, the question 
is ong of policy underlying the law as to how 
the law is to be enforced, and as to how the 
provisions of the Act are to be carried out, then 
a discretion, be it unfettered, uncontrolled and 
absolute, is not bad. 

When a person exercises discretion which is 
vested in , all tha one has to do is that he 


DISCRETION ' 4 


has to exercise his discretion to the beft of his 
udgment, reason and justice, and not accord- 
ing to his private opinion. In other words, 
the refusal must be based upon a rational 
basis and ought not to be the result of caprice? 

NaTVARLAL AMBALAL 0, STATE OF BOMBAY. 
58 Bom.L.R.221. 


DISPLACED PERSONS (DEBTS AD- 


‘JUSTMENT) ACT (LXX of 19651). 


In substance the Displaced Persons (Debts¢ 
Adjustment) Act, 1951, has devised machinery 
for making an award adjusting liabilities of a 
debtor and to provide for scaling down his 
debts and for satisfaction of iis liabilities. 
Even if the Legislature has®chosen to call 
such an award a decree, it cgnnet amount to a 
decree within the meaning of s. 2 (2) of the 
Civil Procedure Code, 1908, and the awhrd 
cannot be regarded as a decree within the 
meaning of Schedule IT, Cl. 11, of the Court- 
fees Act. 

TAXING OFFICER 0. JAMNADAS, 
58 Bom.L.R.139. 


————§. 2(6)(a)—Pecuntary liability in- 
curred by displaced person in Karachi in 
1946—Creditor obtaining ex parte decree in 
Karachi Court against displaced person— 
Creditor filing suit in Bombay to enforce foreign 
judgment—Decretal order of reference to ar- 
bitration passed by Bombay Courit—Award 
made by arbitrator on November 4, 1952— 
Application by displaced person for adjustment 
of debt due under award—Maintainabilily of 
application. 

The appellant became liable to pay to the 
respondent, who was a broker, losses which 
were incurred by him in 1946 in Karachi in 
respect of certain share transactions. The 
respondent filed a suit in the Karachi Court 
against the appellant to recover his losses 
and obtained an ex parte decree. The res- 
pondent then filed a suit in the Bombay High 
Court to enforce this foreign judgment and 
obtained a decree, but on appeal the Appellate 
Court by consent of the parties passed a 
decretal order of reference referring the 
dispute bétween them to arbitration. An 
arbitrator was appointed and he made his 
award on November 4, 1952, in favour of 
respondent. The applicant then filed an 
application under s. 5 of the Displaced Persons 
(Debts Adjustment) Act, 1951, for adjustment 
of his debt due upon the award. On the 
question of the maintainability of the applica- 
tion, it was contended by the respondent that 
the pecuniary ability which was sought to be 
adjusted under s. 5 of the Act arose on the 
passing of the award on November 4, 1952, 
and as that liability was not incurr t the 
time referred to in s. 2(6) (a) of the Act, the 
application of the appellant was not adjust- 
ment of a debt as defined by s. 2(6)(a) :— 

Held, that when the appellant went to the 
Displaced Debtors’ Tribunal he was seekin 
to adjust the pecuniary liability which he ha 
incurred in Karachi and which had become 
enforceable under the award, and as the 
cuniary lability was incurred in 1946 and that 
liability had remained undischarged, the @eb 
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DIPLACED PERSONS (DEBTS AD- 
JUSTNENT) ACT, 8. 2—(Contd.) 


represented by the award could be adjusted 
as a debt under s. 2(6)(a) of the Act, and, 
erefore, the applicationswas maintainable. 
ANDIRAM JAMNADAS V. RAMCHAND. 
58 Bom.L.R.890. 


———-S. 2(9). See DispLacap PERSONS 
(DEBTS ADJUSTMENT) ACT, 1951, S. 2(6)(a). 
58 Bom.L.R.890. 


b 
——S. 3—Indian Partnership Act (IX 
of 1932), Sec. 25—Suit by plaintiff on promis- 
sory notes against two pariners constituting 
firm—Suit against one partner, a displaced 
erson, stayed fn his making application to 
Tribu nal set um ugder Act LXX of 1951, for 
adjustment of his debis—Whether plaintiff 
entttled to recover entire debt from remaining 
non-displaced partner. 

A suit on promissory notes, filed by the 
plaintiff against two partners, who constituted 
a firm, was stayed against one of the partners, 
who was a displaced person, as he applied 
to the Tribunal set up under the Displaced 
Persons (Debts Adjustment) Act, 1951, for 
adjustment of his debts. The suit was 
continued against the remaining partner 
who was a non-displaced person. On the 
question as to the liability of the non-dis- 
placed partner with regard to the debt for 
which he was liable jointly and severally 
with the displaced partner :— 

Held, that the plaintiff had the right to 
recover the debt in full from the non-displaced 

artner. 

IRDHARLAL BHATIA 0. MANGHARAM. 

58 Bom.L.R. 267, 


——-§. 5. . See DISPLACED PERSONS 
(DEBTS ADJUSTMENT) ACT, 1951, S. 8. 
58 Bom.L.R.267. 


——S. 5. See DISPLACED PERSONS 
(DEBTS ADJUSTMENT) AcT, 1951, S. 10. 
58 Bom.L.R.754. 


——-§. 9. See DISPLACED PERSONS 
(DEBTS ADJUSTMENT) ACT, 1951, S. 8. 
58 Bom.L.R.267. 


———S. 10—Displaced person filing appli- 
cation under 8. 10 against his partners, also 
displaced persons, claiming partnership accounts 
and for money found due—Maintainability 
of application—Debt in respect of liability not 
pecuntary or claim to enforce liability not 
pecuniary whether come within ambit of Act— 
Proce@lings in* respect of such debt or claim 
whether can be taken under Act. 

Whether an applicafion is made for the 
adjustment of debts due by the debtor under 
the Displaced Persons (Debts Adjustment) 
Act, 1951, or whether a claim is made under 
s. 10 of the Act by a displaced person against a 
displaced debtor or a claim is made by a dis- 
placed creditor against a person who is not a 

laced debtor, the subject-matter of the 
det or the claim must be as defined by the 
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DISPLACED PERSONS (DBRYS AD- 
JUSTMENT) ACT, S. 10—(Conid.) 


e ® 
Act, viz. a pecuniary liability, amd if*the debt ° 
is in respect of a liability which is not Poe 
niary or if the claim is to enforce a lability 
which is not a pecuniary liability, then nei¢her 
the debt nor the claim would dome Within ‘the 
ambit of the Act and no prodeedings can be 
taken either with regard to the debt or the® 
claim undér the Act. 
The applicant who was a displaced persan 
filed an application under s. 10 of the Dis- 
laced Persons (Debts Adjustment) Act, 1951, 
betore the Tribunal, claiming partnership 
accounts from the respondents who were his 
partners and who were displaced persons and 
also claiming to receive moneys found due and 
payable to him on taking such accounts. 
On the maintainability of the application, the 
applicant, contended that his claim was in 
res of a debt as defined by the Act :— 
eld, that what the applicant was seeking 
to enforce against the respondents was not 
any exjsting pecuniary liability, but he was 
seeking to enforce the obligation which lay 
Hpo the respondents to render accounts to 


that the claim made by the applicant was 
not a claim to a debt as defined by the Act, 
and 
that, therefore, the application was not 
maintainable., 
KARAMCHAND PESSUMAL v. MADHAVDAS. 
58 Bom.L.R.754. 


—— S, 11. See DISPLACED PERSONS 
(DEBTS ADJUSTMENT) ACT, 1951, S. 10. 
58 Bom.L.R.754. 


——8. 13. See DISPLACED PERSONS 
(DEBTS ADJUSTMENT) Acr, 1951, S. 10. 
58 Bom.L.R.754. 


——Ş, 22. See DISPLACED PERSONS 
(DEBTS ADJUSTMENT) ACT, 1951, S. 8. 
58 Bona L.R.267. 


——S. 40. 

The Court-fee required to be paid on a 
memorandum of appeal under s. 40 of the 
Displaced Persons (Debts Adjustment) Act, 
1951, is a fixed Court-fee under Schedule I, 
clause 11, of the Court-fees Act, 1870, and 
not an ad valorem fee under Schedule I, 
clause 1, of the Court-fees Act. 

TAXING OFFICHR V. JAMNADAS. 
58 Bom.L.R.139. 


DISTRICT COURT, power to transfer sutt. 

The District Court has the power to transfer 
a suit pending in a Court of Small Causes to a 
Joint Senior Civil Judge or to a Civil Judge, 
Junior Division, under s. 24 of the®Ci 
Procedure Code, 1908. 5 
RANCHHODLAL v. MAHENDRAKUMAR. e 

58 Bom.L.R.(F.B.)465. 


DOCK LABOURERS ACT (XIX of 1984), 
S. 5. See Dock LABOPRERS REGULATIONS, 
1948, Rxa. 50. 58 Bom.L.Rs365. 
e s 9 e 
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DOCK BABOURERS REGULATIONS, 
1948: REGULATIONS 50, 51—indgin Dock 
Labourers Act (XIJ of 1934), Sec. 5—Hatch 
*in ship covered with wooden boards and used 
forcollecting and arranging cargo before cargo 
hoisted for discharge oui of ship or such use of 
hatch. for lowering cargo thereon after cargo 
brought"on ship—Whether such user “use for t 
passage of goods or for trimming” within regula- 
ation d0(1}—Applicability of regulations 60(1) 
and 51—Provistons of regulations 30 and ôl 
mpether mandatory. 


The use of a hatch in a ship, which is covered 
with wooden boards, for the purpose of collect- 
ing and arranging the cargo thereon, before 
the cargo is hoisted by the lifting machinery 
for being discharged out of the ship, or for the 
purpose of lowering the cargo thereon, after the 
cargo is brought into the ship by the lifting 
machinery for being loaded in the hold, is not 
a “use for the passage of goods or for trim- 
ming” within the meaning of regulation 50(7) 
of the Indian Dock Labourers Regulations, 
1948. Such a use of the hatch would attract 
the simultaneous application of regulations 
50(1) and 51 of the Regulations. 


The provisions of regulations 50 and 51 of 
the Indian Dock Labourers Regulations, 1948, 
are not mutually exclusive. Ifa hatch is not 
in use for the passage of goods or for trimming 
and if no cargo is handled at that particular 
deck for loading or unloading, the provisions 
of regulation 50(2) only will be attracted. 
Regulation 51 will not apply. Ifa hatch ata 
particular deck is in use for the passage of 
goods or for tri and if no cargo is 
handled at that deck for loading or unlo 
neither regulation 50(7) nor regulation 51 
apply. Ifa hatch ata particular deck is not 
in use for the passage of goods and if cargo is 
handled at that particular deck for pes 
or unloading, then both the regulations 50 an 
51 will apply. In such a case, since it would 
be obligatory to fence the hatch to a height 
of three fect or to cover the hatch securely 
under regulation 50(/), it would not be neces- 
sary to comply with the latter of the two al- 
ternative requirements of regulation 51, 
provided that the alternative of securely 
covering the hatch under regulation 50(1} is 
carried out. If the first of the two alternative 
safeguards required by regulation 50 (1) is 
carried out, then so far as regulation 51 is 
concerned, the hatch may either be securely 
covered or a secure landing platform may be 
placed across it. 


The obligations imposed by regulations 50 
and 51, viz. the obligation under regulation 50 
to fence the hatch to a height of three feet or 
to cover the hatch securely and the obligation 
under regulation 51 to cover the hatch se- 
curely or to place across the hatch, a secure 
landing platform of a width not less than the 
width, of one section of the hatch coverings, 
are absplute obligations and they have to be 
carried out irrrespective of whether or not all 
reasonable care is otherwise taken to avert an 
accident. The provisions of these regulations 
are mandatory and it would be no defence to a 
breach thereof to say that the labourers 
working onthe deck,were warned to be care- 
ful it view of the ganger arising out of 
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DOCK LABOURERS REGULATIGNS 
(1948), REGNS. 50, 51—(Conid.)} è 


the non-compliance 

sions. 

STATE v. ARDESHIR CEESETJI & Sons, LTD. e 
58 Bom.L.R.365., 


DACUMENT, Construction of. 

In construing a document what is essential 
is not a word here or a sentence there, loosely 
or ga eked aloe used, but the intention of 
the author, and this must be gathered from ag 
careful consideration of all the statements 
made by the author and directions given by 
the author in the deed. In construing an 
instrument violence should not Be done to the 
pen meaning of the words, Wat this rule must 

e applied not only to a word here of a sentence 
there, but must equally be applied to all the 
material statements contained in the instru- 
ment. 

ANNA SAKHABAM 0. BASGOUDAS ANNA, 
58 Bom. L.R.177. 


with these provi- 


DOCUMENT, Execution and attestation, 
proof of. 

The proviso to 8. 68 of the Indian Evidence 
Act, 1872, makes it unnecessary, when a docu- 
ment required by law to be attested is not 
specifically denied, to give proof of the due 
execution including therein the attestation 
by calling an attesting witness. It is permis- 
sible for the person who wishes to rely upon 
the document to give other proof of it; but it 
does not dispense with proof of due execution 
altogether. 

Before the provisions of s. 70 of the Indian 
Evidence Act, 1872, apply, it is necessary in 
the first instance to show that the document 
is an attested document. That necessarily 
means proved to be duly attested. It is 
only when it having been shown that the docu- 
ment was an attested one there is the further 
fact that its execution by himself is admitted 
by a party to the document that in spite of the 
fact that the law requires the document to be 
attested the admission by the party would be 
sufficient proof of its execution as a t him 
Before, therefore, advantage could be taken 
of the provisions of the section, it must be 
proved by the party who relies upon it not 
only that the document purports to be attested 
but that the docment in the first instance is s 
duly attested document. 

BHAGWANDAS DINONDIDAS t. Basawwa. 
58 Bom.L.R.809. 


DOMICILE—Domicile of choice how ac- 
quired—Person wishing to establish that his 
domicile of choice ts India, what must be proved 
by— Foreigners Act (XXXI of 1946). 

A person can acquire a domicile of clidjce by 
a conscious act. He must not only give up 
the country of his origfh, but he must make up 
his mind to stay for an indefinite period 
in the country where he wants to acquire the 
domicile of choice. Therefore where a person 
wishes to establish that his domicile of choice 
is India, he must establish the fact of residence 
in India and he must also establish the animus 
of intending to reside permanently or for an 
unlimited time in India. What the Cour® in 
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DOMICILE—(Contd. 


such g ce has to consider is not residence by 
itself but the quality and character of that 
residence. Jf the quality and character of 
that residence leads to the clear inference that 
that residence was intended not merely for a 
temporary purpose but that that residence was 
intended in order permanently to live in the 
place where the person was residing, then the 
residence itself would have a bearing on the 
question of the animus. 

M. A. RODRIGUES v. BOMBAY STATE. 

b 58 Bom.L.R.(O.G.J.)825. 


DRUGS ACT (XXII of 1940), S. 33(7}— 
Drugs Rules, 1945, Rule 62A: Form 19A: 
Form 204—Whe r. 624 ultra vires Cons- 
titution—Lap conferring upon authority absolute 
and wuncontro discretion, when bad—Dis- 
cretion how to be exercised—Whether open to 
licencing authority, when application made tn 
Form 19A for licence in Form 204, to consider 
com of applicant and sutiability of 
premises for preserving properties of drugs. 

Rule 62A framed under s. 88(1) of the 
Drugs Act, 1940, is not ura vires the Consti- 
tution of India. 

Where a law confers upon an authority 
unfettered, absolute and uncontrolled dis- 
cretion, the law would be bad, where the 
question of policy underlying the law is not 
involved. If, on the other hand, the question 
is one of policy underlying the law as to how 
the law is “pg enforced, and as to how the 
provisions of the Act are to be carried out, 
then a discretion, be it unfettered, uncontrolled 
and absolute, is not bad. 

When a person exercises discretion which is 
vested in him, all that one has to do is that he 
has to exercise his discretion to the best of his 
judgment, reason and justice, and not accord- 
ing to his private opinion. In other words, 
the refusal must be based upon a rational 
basis and ought not to be the result of caprice. 

In order to arrive at a decision whether or not 
the licensing authority under the Drugs 
Act, 1940, should issue a licence in favour of 
the applicant, it would be the duty of the 
licensing authority to make an appropriate 
enquiry into the business activities of the 
applicant, into his position in life and into his 
capacity to conduct the business in accordance 
with the provisions of the Act and the rules 
made thereunder. Therefore, where an ap- 

lication is made in Form 19A for a licence in 
orm 20A, it would be open to the licensing 
authority to take into consideration the 
competency of the applicant to supervise and 
control the sale, distribution and preservation 
of drugs and the suitability of the premises 
for preserving the properties of the drugs to 
which the licence would apply. 
Natva@ca4L AMBALAL V. BOMBAY STATE. 
58 Bom.L.R.221. 


DRUGS RULES, 1945, R. 62A. See 
Druvas Act, 1940, S. 88(1). 58 Bom.L.R.221. 


EJUSDEM GENERIS rule of construc- 
tion, epplication of. 

Apart from the fact that ejusdem generis 
Tule gf construction must be confined within 
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EJUSDEM GENFRIS—(Conéd.), „ 


narrow Mmits, and general _or comprehensive 
words should receive their fullpandenatural 
meaning unless they are clearly restrictive dn 
their intendment, it is requisite that there 
must be a distinct genus, which must compyse 
more than one species, before the rule cap be 
applied. 
STATE oF BOMBAY D. ALI GULSHAN. 

è 58 Bom.L.R.(S.C.}490, 
on appeal from 55 Bom.L.R.308, 


EMPLOYEE, right to chailenge retrench- 
ment, 
_ Failure to comply with the condition with 
regard to the payment of compensation to an 
employee at the time of his retrenchment under 
8. 25(f)(b) of the Industrial Disputes Act, 1947, 
gives to the employee the right to challenge 
his retrenchment and to contend that his 
services were not legally and effectively 
terminated. 
Hospitan MAZDOOR SABHA 0. BOMBAY STATE. 
58 Bom.L.R.(0.C.J.)769. 


EMPLOYEES’ STATE INSURANCE 
ACT (XXXIV of 1948), S. 2(22). See 
EMPLOYEES’ STATE INscuRANCE Act, 1948, 
S. 738A. 58 Bom.L.R.328. 


——— 8S. 73A—Industrial Disputes Act 
(XIV of 1947), Sec. 25C—Whether lay-off 
compensation payable under s. 25C of I. D. Act 
18 wages within s. 2(22) of E. S. F. Act—Special 
contribution whelher payable by employer 
in respect of lay-off compensation. 

Lay-off compensation paid to an employee 
under s. 25C of the Industrial Disputes Act, 
1947, is not wages as defined in s. 2(22) of the 
Employees’ State Insurance Act, 1948, and, 
therefore, under s. 78A of the Employees’ 
State Insurance Act no special contribution is 
pve by the employer in respect of such 

y-off compensation. 

REFERENCE UNDER S. 81, Exe. STATE Ins. Act. 
58 Bon..L.R.328. 


ENDORSEMENT on railway receipt, 
effect of. cee 

The pro in the goods cove a - 
way AAEE aeeai transf merely 
by an endorsement on the railway receipt. 
The endorsement is in form only an horis 
by the consignor or by his endorsee to a named 
person to ask for delivery of the goods re- 
presented by the receipt from the railway 
administration. By the request endorsed on 
the railway receipt to deliver goods to the 
endorsee, the endorsee does not become a 
transferee of the goods represented thereby. 
But a railway receipt being a document of title 
to goods, the property in the goods may be 
transferred by mere delivery of the receipt. 
In each case, the question is not whether an 
endorsemeent effects a transfer of the goods 
but whether the endorsement of the E MA 
receipt and the delivery thereof is madé with 
the intention of transferring the goods tê the 
endorsee. If the delivery of the railway re- 
ceipt with an endorsement is made with the 
intention of transferring the goods, the holder 
of the railway receipt would be entitled, as 
owner of the goods, to “file a suit against 

e 
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ENDORGEMENT—(Conty.) 


è 
3 P railway admipistration for loss or damage 


ereof? è 
UNION OF INDIA v. TAHERALI. 
58 Bom.L.R.650. 


e 
ESTOPPEL, application of, in the case of 
award. . 

Even if an award be bad, the party complain- 
ing of the same may preclude himself from 
¢mpeaching it if he has acted on it and accepted 
the whole or part of the benefit it gave him. 
In such a case an estoppel arises which affords 
a good defence to any attempt to challenge the 
validity of the eae | There may be conduct 
on the part of the person seeking the remedy 
which ought to predade that person from hav- 
ing it; as for instance an act from which the 
inference ought to be drawn that the party 
has, with knowledge of the facts, accepted the 
gward which he seeks afterwards to get rid of, 
or has taken advantage and derived benefit 
from the award which it would be unfair and 
inequitable to permit him, after having re- 
ceived it, to treat as if of no consequence. 
KEDARNATH & Sons v. INDIA UNITED MOLS. 

58 Bom.L.R.(0.C.J.)907. 


ESTOPPEL, application of the principle 
of, to income-tax authorities. 

reside the principle of estoppel or res 
judicata does not strictly apply to the income- 
tax authorities, it is not open to a Tribunal 
to come to a different conclusion to the one 
arrived at by that very Tribunal earlier 
without any limitation whatsoever. An earlier 
decision on the same question cannot be re- 
opened if that decision is not arbitrary or 
perverse, if it has been arrived at after due 
inquiry, if no fresh facts are placed before 
the Tribunal giving the later decision, and if the 
Tribunal giving the earlier decision has taken 
into consideration all material evidence. 

The Income-tax Appellate Tribunal should 
be extremely slow to depart from a findi 
given by an earlier Tribunal. The secon 
Tribunal must be satisfied that the circumstan- 
ces are such as to justify it in departing from 
the ordinary principles which apply to all 
Tribunals to try and give as far as possible a 
finality and a conclusiveness to a decision 
arrived at. A further limitation upon the 
power of the Tribunal to revise the decision 
given earlier by that Tribunal is that the 
effect of revising this decision should not lead 
to injustice and the Court must avoid in- 
justice being done to the assessee. If the 
Court is satisfied that by depriving the assessee 
of his rights under the later decision in an 
eatlier year the assessee lost an important 
advantage or lost some benefit which he could 
have got under the Income-tax Act, then the 
Court may take the view that departing from 

e garlier decision leads to injustice or denial 
of justice and the Court may prevent an income- 
tax giuthority from doing something which 
would be unjust and inequitable. 

H. A. Saan & Co. v. Comn. I. T./E. P.T. 
58 Bom.L.R.45. 


EVIDENDE INRE T mn witnesses 
outto entrap accused but not guilty participators 

e o ° 9 
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EVIDENCE—{Contd.) 4 


in crime—Evidence of such witnesses whether 
requires corroboration—Degree of corroboration 
necessary—Panchas—Panchas taken along by 
police before going for raid—-Whether evidenge 
of such panchas requires corroboratton. 

The evidence of partisan witnesses who 
were out to entrap the accused but were not 
willing and guilty participators in the crime, 
would not be tainted evidence, but it would be 
interested evidence which would require 
independent corroboration before acceptan 
To convict an accused upon the iicoreoboretel 
evidence of such a person at whose instance a 
trap is laid by the police is neither illegal nor 
imprudent, but inadvisable. 

There can be no rigid ruleeas to what degree 
of corroboration would bg névessary for 

artisan evidence before if could be accepted. 

e degree of corroboration requisite ineeach 
case would depend on its own facts. 

The panchas whom the police take with 
themselves before going for a raid are not 
members of a raiding party and, therefore, 
their evidence does not require corroboration 
before acceptance. 

STATE v. RamcHaAND TOLARAM. 
58 Bom.L.R.90. 


EVIDENCE ACT (72 of 1872), Ss. 68, 70— 
Proviso to s. 68 whether dispenses with any 
roy of due execution altogether—Whether s. 70 
applies to document not duly attested—Consent 
of party, who has signed document, to tis exhi- 
bition whether involves admission that tt was sign- 
ed before anybody. 

The proviso to 8. 68 of the Indian Evidence 
Act, 1872, makes it unnecessary, when a 
document required by law to be attested is not 
specifically denied, to give proof of the due 
execution including therein the attestation by 
calling an attesting witness. It is permissible 
for the person who wishes to rely upon the 
document to give other proof of it ; but it does 
not dispense with proof of due execution alto- 
gether. 

Before the provisions of s. 70 of the Indian 
Evidence Act, 1872, apply, it is necessary in the 
first instance to show that the document is an 
attested “document. That necessarily means 
proved to be duly attested. It is only when 
it having been shown that the document was 
an attested one there is the further fact that 
its execution by himself is admitted by a party 
to the document that in spite of the fact that 
the law requires the document to be attested 
the admission by the party would be sufficient 
proof of its execution as against him. Before, 
therefore, advantage could be taken of the 
provisions of the section, it must be proved by 
the party who relies upon it not only that the 
document purports to be attested but t the 
document in the first instance is a duly attested 
document. > 

The consent of a party to the exhibition of a 
document merely implies that where the docu- 
ment purports to be signed by one or more of’ 
them that they have all signed it. It involves 
no admission whatsoever that any signatures 
have been made in the presence of anybody. 
BHAGWANDAS DHONDIDAS V. Basawwa. 

58 Bom.L.Ras0o9. 
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EXCESS PROFITS TAX ACT (XV of 
1940), @®. 13. See Business Paorirs Tax 
Act, S. 11. 58 Bom.L.R.950. 


—_——_—-§. 15. See Business Prorirs Tax 
cT, 1947, S. 11. e 58 Bom.L.R.950. 


FACTORIES ACT (XII of 1911), S. 2(3). 
See FACTORIES Act, 1948, S. 2(m). 
58 Bom.L.R.66. 


FACTORIES ACT (LXIL of 1948), 8. 2(m) 

gand (k)(t}—Bombay Factories Rules, 1950, 
Rules 8 and 4, Forms Nos. 1 and 2—Bombay 
Rents, Hotel and Lodging House Rates Control 
Act (Bom. LVII of 1947), See. 6(8}—indian 
Factories Act (XII of 1911), Sec. 2(38)—Word 
‘ premises’ in. 9 2(m) of Factories Act, 1948, 
whether irtludag land—Salt works situated on 
open land whether*factory within Act—Whether 
manufacturing process carried on upon such 
works within s. 2(k) of Aci—Meaning of word 
‘ otherwise’ tn expression ‘ otherwise treating ’ 
in 3. 2(k)(i) of Act. 

The word ‘ premises’ in s. oe of the Fac- 
tories Act, 1948, means not only buildings, 
but includes lands as well. Therefore salt 
works situated upon open lands where salt is 
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FINANCE ACT#¢{Conid.) ° ee 
è 


dividends paid not liable 4g taæ as amounts”, 


eciation—-W kether 


permissible deductions for d 
ttional taw urter 


company liable lo pay 
provisions of Finance Acts. 
In the assessment years 1949-50 and 1980-51 
the assessee company had income’ Of Rs. 
8,428 and Rs. 8,812 respectively and in these 


two years the assessee declared Gividends, in ® 


1949-50 R§. 46,024 and in 1950-51 Rs. 56,826. 
According to computations under the provise 
of the Indian Finance Act, 1949, 
and the Finance Act, 1950, there was a declara- 
tion of excess dividend to the extent of Rs. 


' 45,600 in the year 1949-50 and Rs. 54,360 


in the year 1950-51. The assessee bad no 
undistributed profits in the years preceding 
1949-50 or 1950-51. Neither of these two 


, amounts of Rs. 45,600 or Rs. 54,860 was liable 
ı to tax because these amounts ware permitted 
‘by the income-tax authorities as permissible 
į deductions for the purpose of depreciation. 
‘ The taxing authorities wanted to impose an 


additiopal tax at the rate of five annas a rupee 


:on both these amounts under el. (ti) of the 
pee to para. B of Part I of the Third 


chedule to the Indian Finance Act, 1949, 


made would amount to a factory within the|' and a similar provision in the Finance Act, 


meaning of the Act. 


The word ‘otherwise’ in the expression |! 
‘ the 
| app cable to the assessee and, therefore, the 
| assessee was not liable to pay any additional 
' tax. 

i Comm. I. T. v. ELEC. Suppiy Co. 


‘ otherwise treating’ in s. 2(k)(t) of the Fac- 
tories Act, 1948, means any treatment of an 
article with a view to its use, sale, transport, 
delivery or disposal. Therefore, workmen 
employed on salt works and dealing with the 
sea water in a particular manner for the pro- 
duction of salt (e.g. by separating the sea 
water from the sea by making reservoirs, 
tapavanis and crystallisation pans and scraping 
out the salt, sieving it for grading purposes 
and ‘packing it into gunny bags for delivery 
can be said to be treating the sea water within 
the expression ‘ otherwise treating ’ and hencé 
a manufacturing process can be said to be 
carried on upon the salt works within the 
meaning of s. 2(k). of the Act. 
STATE v. ARDESHIR HORMUSJI. ` 
58 Bom.L.R.66.. 


————S. 7(1)(bb). 
1948, 5. 2(m) - 


See FACTORIES ACT, 
58 Bom.L.R.66. 


C- 63. See Boamay FACTORIES 
Roures, 1950, R. 91. 58 Bom.L.R.427. 


S 6i. Se 
Roures, 1950, R. 91. 


Bomwsay FACTORIES 
58 Bom. L.R.427. 


sy S. 92. See Bompay FACTORIES 
Ruuzgs, R. 9l. 58 Bom.L.R.427. 
-9 . 


FINANCE ACT (XIV of 1949), THIRD 
SCHEDULE, Part I, B Proviso cl. (4J— 
The Finance Act (XXV of 1950), First 
Schedule, Part I, proviso cl. (it)}—Financo 
Act (XXIII of 1951), First Schedule, Part I, 
B proviso ol. .(tt}—-Declaration of excess 
di by  assesree company—Assessee 
having no undistributed profits in years 
pr&eding years of. assessmeni—Amounis af 


‘ ting 


‘ true 


rovisions of the Finance Acts were not 


58 Bom.L.R.42. 


FINANCE ACT (XXIII of 1957), S. 2(7), 
| First Schedule, Part I, B, provtso—Indtan 
) Income-taw Act (XI of 1922), Sec. 3—Company 
{ having no tagable income in accounting year— 
1 Company declaring dividends, which were un- 


distributed profits of preceding years, in accoun- 
tear—Whether company liable to pay 
additonal tax by reason of fact that it had 
declared ‘‘ excess ,dividend’’—Construction of 
statute—Slaiute using clear language but resulting 
in e object of Legislature, how to be cons- 
—Fiscal statule using inappropriate lan- 
guage and thereby failing to bring income ta 
taæ, how to be construed. 
„ The working of the assessee company for 
the accounting year 1950 resulted in a loss 
and, therefore, for the assessment year 1951-52 
the assessee company was not Hable to pay 
any tax. In that very year the assessee 
company declared dividends in respect of the 
year 1950, which dividends were undistributed 
profits of preceding years. The Department 


, treated this as ‘‘ excess dividend ” and levied 
an additional income-tax as provided in 
' paragraph B of Part I of the First Schedule to 
, the Finance Act, 1951. 
‘ whether the assessee company was liahle to 
i pa ' 


liable to pay the additional income-tax under @ 


On the question 
the additional income-tax:— eè 
eld, that the assessee company was not 


the proviso to para. B of Part I of the First 
Schedule to the Finance Act, 1951. 

Where the language of.a statute is clear and 
hot capable of any other construction, then 


, however illogical the pogition, however aBsurd 


_ r 
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ethe result, hpwe¥€r much the construction 
put, may defeat the object of the Legislature, 
the statute must be construed according to 
the,plain language used by the Legislature, 
and fhe more soif that plain language supports 
the subject against the Taxing Department. 
èe it is always with some reluctance that a 
Court comes to a conclusion which seemingly 
seems to defeat the object of the Legislature. 
But the rights of a subject under a fiscal 
statute are equally important if not more im- 
poran than giving effect to the object of the 
gislature, and if the Legislature uses inap- 
propriate language and fails to bring some 
income to tax, the Court must come to the 
conclusion that the Department is not justified 
in taxing the subject. 

ELPHINSTONE Mus v. Conrr. I. T, 

58 Bom.L.R.32. 


—-——FIRST SCHEDULE, Part I, B, 
Proviso cl. (it)—-Finance Act (XIV of 1953), 
Sec. 2—Indian Income-taz Act (XI 1922), 
Sec. 8—-Dividend declared by assessee company 
for assessment year 1953-54 exceeding cetling of 
dividend fixed by Legislature—Additional in- 
come-tax levied on excess dividend under Finance 
Aci—Whether such taw effective. 

The year of assessment of the assessee 
company was 1958-54 and the total income 
of the assessee for the previous year ended on 
June 80, 1952, was Rs. 5,26,681. The divi- 
dends declared by the assessee in that year 
were Rs. 4,78,950, and these exceeded by about 
Rs. 1,87,691, the ceiling of dividend fixed by 
the Legislature. It was found as a fact that 
excess dividend was declared from undistri- 
buted profits of the earlier years. The taxing 
authority acting under cl. (ti) of the proviso to 
para. B of Part I of the First Schedule to the 
Finance Act, 1951, as applied to the assessment 
year 1958-54 by the Finance Act, 1958, levied 
a tax at the rate of five annas on Rs. 1,87,691. 
On the question whether this levy of an addi- 
tional tax was effective, it was contended by 
the assessee that the Finance Act having failed 
to lay down any rate in relation to the total 
income at which this tax could be levied, it 
had not effectively levied any charge on total 
income which would fall within the ambit of 
s. 8 of the Indian Income-tax Act, 1922 :— 

Held, that as the provision of the Finance 
Act travels beyond the ambit of s. 8 of the 
Indian Income-tax Act, no effective charge 
could be made on the total income of the 
previous year of the assessee under the provi- 
sions of the Finance Act which deals with 
additional tax on excess dividend and, there- 
fore, the additional income-tax was not legally 
charged. 

Sectidn 8 of the Indian Income-tax Act, 
1922, prescribes the subject-matter of the tax 
afid the rate of that tax is to be prescribed b 
the Lébislature. But the rate must be suc 
as to*relate to the subject-matter of the tax. 
Therefore a charge in respect of total income of 
the previous year of an assessee can only be 
effective if the rate has relationship to the 
total income or a part thereof. There is, 
however, fothing td prevent the Legislature 
from fixing the aie ene from permitting the 
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rate to fluctuate in relation to some outside 

factor, but the rate must be applied to the 

total income and the tax that an assessee hag 

got to pay must be at a rate in respect of 

the total income. 

Kuatau M. Sra. & Wve. Co. v. Comer. I. T. 
58 Bom.L.R.885. 


FINANCE ACT (XIV of 1953), S. 2. See 
FINANCE Act, 1951, FIRST SCHEDULE, PART I,§ 
B, Proviso Cu. (ti). 58 Bom.L.R.885. 


FOREIGNER, residing in India beyond time 
permitted by visa. 7 

Continued unauthorised Pesidepce of a 
foreigner in India beyond thg permitted 
by his visa cannot attract the provisions of 
rule 8 of the Indian Passport Rules, 1950, 4nd 
be made the basis of his conviction under 


r. 6(a) of the Rules. 
STATE Vv. IBRAHIM ADAM. 58 Bom.L.R.477. 
See 


FOREIGNERS ACT (XXXI of 1946). 
DomcuE. 58 Bom.L.R.(0.C.J.)}3825 


_——_—-S. 3. See Passport RULES, R. 8. 
58 Bom.L.R.477. 


FULL BENCH DECISION, binding nature 
of. 

A decision of a full bench, or of any Court, 
is binding provided it is a considered decision. 
But when a decision has been given without 
the pros and cons of the question being 
considered, it cannot be urged that such a 
decision acquires a finality which cannot be 
interfered with by any subsequent decision. 
PARAPPA NINGAPPA v. MALLAPPA KALLAPPA 

58 BomL.R.(F.B.)404. 


GENERAL CLAUSES ACT (X of 1897), 
S. 26. See INSURANCE Acr, 1988, S. 105. 
58 Bom.L.R.578. 


GOVERNMENT OF INDIA ACT, 1935 
(25 & 26 Geo. V.C. 42), S.240(3)—Constitution of 
India, art. 311—-Temporary employee of Govern- 
ment discharged from service for “ having been 
declared medically unfit for further seroice ”— 
Whether order of discharge an order of dismissal 
or removal from service—Employee whether 
entitled to rights given under s. 240(8)—Applica- 
bility of ari. 311 and s. 240(8). 

The services of the plaintiff, who was a 
temporary employee of the Military Accounts 
Department, were dispensed with and the 
order of discharge stated that ‘‘ he having been 
declared medically unfit for further service in 
the Military Accounts Department by the 
Naval Medical Board, is discharged from gervice 
with effect from 6th December 1948.”% In a 
suit filed by the plaintéff challenging the order, 
he invoked the provisions of s. 240(3) of the 
Government of India Act, 1985, and contended 
that he was dismissed from service without any 
reasonable opportunity being given to him to 
show cause against the charge that- he was 
permanently incapacitated :— 

Held, that the order was not an-order of 
dismissal or removal from service and, thgre- 
fore, the plaintiff could not contend that he 
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GOVERNMENT OF INDIA ACT, S.240— 
(Conid.) 


was entitled to the rights given to an employee 
under s, 240(3) of the Act. 
* Both s. 240(3) of the Government of India 
Act, and art. 811 of the Constitution of India 
are based on this essential principle that the 
Government is inflicting a SONi upon 
its employee and, therefore, before that punish- 
ment should be inflicted certain rules of natural 
ustice must be carried out. Again, s. 240(3) 
d art. 811 are based on this principle that 
the employee is being proceeded against for 
something which he has done which involves 
moral turpitude or which calls for censure upon 
him. e 
It is onlf in gasos falling within art. 811 or 
8. 240(3) that the Government as an employer 
is bound to conform to certain rules of natural 
justice indicated in that article and that section. 
But if the case does not fall either within the 
ambit of art. 811 or s. 240(3), then the rela- 
tionship of master and servant is governed by 
the rules if there are any which would constitute 
the contract of employment, or it would be 
governed by the Common law if the rules do not 
provide for the employment of the particular 
person. 
SHRINIVAS GANESH v. UNION oF INDIA. 
58 Bom.L.R.673. 


———-S. 241—P t of Wages Act 
(IV of 1936)—Constttution of India, arts. 
309, 313—Rules framed under s. 241(2) of 
Government of India Act regulating tions 
of service between railway authority and its 
employees with regard to suspension and subsis- 
tence allowance during suspension—Whether 
such rules prevail over provisions of Payment 
of Wages Act with regard to liability of em- 
ployer to pay wages—Legislation referred to in s. 
241(1) of Government of India Act whether 
legislation passed by Legislature functioning 
before Act came into force. 

The conditions of service of an employee of 
the railway authority with regard to his 
cd pws and with regard to the wages to 
which he is entitled d 
pension are regulated by the rules framed by 
the Governor-General under s. 241 of the 
Government of India Act, 1985, and the 
Payment of Wages Act, 1986, has no applica- 
tion with regard to those conditions, and it is 
not open to an employee to claim an amount as 
ee illegally deducted by the railway au- 
thority when that deduction is legal and permis- 
sible under the rules framed by the Governor- 
General under the Government of India Act. 

The legislation referred to in s. 241(4) of 
the Government of India Act, 1935, is legisla- 
tion tẹ be passed by the appropriate Legisla- 
rure after the Act came into force. The 
section does not refer to tegislation passed by a 
Legislature which was functioning before the 
Government of India Act came into force. 
THILLAI NATARAJAN v, FERNANDES. 

a . 58 Bom.L.R.821. 


‘HIGH COURT, exercise of jurisdiction. 
The jurisdiction that the High Court can 
exercise in a reference under s, 27 (2) of the 


the period of sus-\ 
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Administration of Evacuet Property Act, ° 


1950, can only be the jurisdiction which 
the Custodian-General himself can exercise 
under 8. 27(1) of the Act. That jurisdictson 
must be confined to the High Court mmtisfying 
itself as to the legality or propriety of the 
order passed by the District Judge and that 
jurisdiction cannot be extended to inquire 
into the correctness of the decision given 
by the District Judge on a question of fact. 
CHHUGOMAL JASHARAM V. DIST. JUDGE, THANA. 

58 Bom.L.R.545., 


, Jurisdiction. 

The High Court has no jurisdiction under 
8s. & of the Indian Limitation Act, 1908, to 
condone the delay in presenting an appeal 
under s. 28 of the Press (Objectionable Matter) 
Act, 1951, because s. 5 of the Indian Limita- 
tion Act does not apply to appeals under s. 
23 of the Press (Objectionable Matter) Act. 
STATE v. C. N. Raman. 58 Bom.L.R.295. 


——, Jurisdiction of. 

Where there is evidence and materials to 
justify a finding of fact arrived at by the 
Appellate Tribunal, it would not be open 
to the High Court on a reference made under 
s.66 of the Indian Income-tax Act, 1922, 
to interfere with that finding and come 
to a contrary conclusion because there may 
be one fact or one circumstance which may 
be inconsistent with that finding. The 
jurisdiction which the High Court is exercisin 
is limited to considering whether the Tribun 
had any material or any evidence which 
would justify the finding, and its jurisdiction 
is not to consider whether on a proper balanc- 
ing of evidence or weighing up of the circum- 
stances the finding was justifled or not. 
NATIONAL SYNDICATE V. Coar. I. T. 

58 Bom.L.R.920. 


, powers of. 

It is a condition precedent to the exercise 
of the power of the Custodian under 8. 48 (2) 
of the Administration of Evacuee pon 
Act, 1950, that the sum with regard to whi 
he gives his decision or determination must 
be a sum due under the provisions of the 
Act. It is not sufficient for the Custodian 
to say that in his opinion a certain sum is 
due under the provisiong of the Act. That 
opinion is subject to the scrutiny of the Court 
to which he is subordinate and, therefore, 
under art. 227 of the Constitution of India, 
the High Court has the power to examine 
the decision of the Custodian from the point 
of view of deciding whether he has acted with- 
in jurisdiction. 

GODBOLE v. Kunwar RAINATRH. : 
58 Bom.L.R.(0.C.5,§779. 


——_——-, powers of, to correct Tribunal 
in income-tax matters. ses 
- The Tribunal may state a case with regard 
to one question of law, it may refuse to state 
a case with regard to gnother question af 
law suggested by the esseé on the ground 
that no question of law agises, and the power 
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be ® 
of the High Court is to correct the Tribunal 
when it wrongly comes to the conclusion 
thaf no question of law arises, and that 
powêr of correction is the same whether 
the Tribunal refuses to state a case altogether 
or having stated a case refers only one ques- 
tion of law and not another which is suggested 
a the assessee. 
HEI PANNALAL NANDLAL v. Come. I. T. 
58 Bom.L.R.137. 


————-, powers to issue writ. 

Except for the territorial limitation placed 
upon the High Court by the Constitution, 
there is no limit upon the right or the power 
of the High Court to issue a writ under art. 
226 Or art. 227 of the Constitution. The 
Courts for their own guidance have put limita- 
tions upon their very wide power, but those 
are self-imposed limitations, they are not 
legal or constitutional limitations. 

The two exceptions to the ordindry rule 
that the Court will not give relief by means 
of a writ when the petitioner can get 
the same relief by ordinary legal remedies 
available to him are these: One is that if 
the threat involves an encroachment upon 
the fundamental right of the petitioner, the 
Court will interfere and will not compel him 
to exhaust his legal remedies ; and the other 
exception which is equally well established 
is that if the authority against whom a com- 
plaint is made has violated rules of natural 
justice, the Court will interfere and protect 
the petitioner and not insist upon his going 
to a higher Tribunal for relief. 

S. C. PRASHAR v. VASANTSEN. 
58 Bom.L.R.(0.C.J.)184. 


HIGHER COURT DECISION, logical 
corollary following from. 

A decision of the highest Court is a decision 
which is true with regard to the facts on 
which that decision is based. Logical corollary 
may follow from that decision and a Court 

. may be asked to accept the logical corollary 
and to extend the principle of that decision, 


but the binding nature of the decision depends ° 


upon what is the ratio which applies not only 
to the facts in that particular case but would 
be applicable to other facts as well. Once 
the ratio is discovered, then the case is not 
an authority for a proposition that may seem 
to follow logically from it. 
Cour. I. T. v. Bar SHIRINBAAI. 

58 Bom.L.R.710. 


HINDU LAW—Debt. 
Under Hindu law minor members of a 
Jom Hindu family which has an ancestral 
usiness are bound by the debts contracted 
by its manager for the purpose of the business, 
but os new business started by a managing 
member, even if he be a father, is not binding 
upon the minor members of the family. 
SHIVRANSA BENAKOSA 0. GURUNATHBA. 
58 Bom.L.R.239. 





Manager-Newm business started 
by ° manager—Non-jability of . minora— 
@ è e e 
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HINDU LAW—(Oontd.) : : 
Joint family dealing in grocery—Manager 
starting new business of cotton commission 
agency— Whether mingrs liable for debts incurred 
tn connection wiih such new business—New 
business whether a legitimate extension of ancestral 
business. 

Under Hindu law minor members of a joint 
Hindu family which has an ancestral business 
are bound by the debts contracted by its 
manager for the purpose of the business, but 
a new business started by a managing member$ 
even if he be a father, 1s not binding upon 
the minor members of the family. 

A joint Hindu family, consisting of an uncle, 
his minor sons and nephews,,had an an 
pocety shop and the family was dealing in the 

usiness of grocery. The emf@le, as manager 
of the family, started a new business of cofton 
commission agency. On the question whether 
the new business could be regarded as ances- 
tral and the debts incurred in connection 
therewith would be binding upon the minors :— 

Held, that the cotton commission agency 
business was not a legitimate extension of the 
ancestral business of the family, which was a 
business in grocery, and 

that, therefore, the business of the cotton 
commission agency was not ancestral and the 
debts incurred in connection with it were not 
binding upon the minors, 

SHIVRAMSA BENAKOSA V. GURUNATHSA. 
58 Bom.L.R.239. 


» Mother’s share in partition. 

Under Hindu law in a suit by a son for 
partition and separate possession of his share 
after setting aside the alienation of joint 
family property made by his father, the mother, 
who is a party, is entitled to a share, if the 
Court comes to the conclusion that the aliena- 
tion is not for a purpose binding upon the 
family consisting of the father, mother and 
sons. 
PARAPPA NINGAPPA v. MALLAPPA KALLAPPA. 

: 58 Bom.L.R.(F.B.)404. 


Partition—Shares on partition— 
Mother—Sutt by son for partition after 
selling aside unauthorised alienation of joint 
family property by father—Whether mother, party 
to suit, entitled to a share—Full bench decision 
given without pros and cons of question considered 
— Whether decision on such question binding. 

Under Hindu law, in a suit by a son for 
partition and separate posseasion of his share 
after setting aside the alienation of joint family 
property made by his father, the mother, 
who is a party, is entitled to a share, if the 
Court comes to the conclusion that the aliena- 
tion is not for a porn binding upon the 
family consisting of the father, m and 
sons 


A decision of a fulf bench, or of any Court, 
is binding provided it is a considered decision. 
But when a decision has been given without 
the pros and cons of the question being consi- 
dered, it cannot be urged that such a decision 
acquires a finality which cannot be interfered 
with by any subsequent decision. 


Pasarpps NINGAPPA 0. MALLAPPA, motos, 
58 Bom.L.R.(F.B. . 


e 
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- HINDU LAW Surrender, by widow. 

A Hindu widow who inherited her 
husbargl’s property passed a deed of gift in 
respect of the property in favour of her 
daughter who was the next reversioner. The 

contained among others the followin 
citals: “The above*mentioned lands an 

e house premises... are, this day, given in 

. to you. Hence you should pay ‘the 
vernment assessment of the lands, from out 
of the aforesaid properties.. and carry on 
vahiwat...you should... live with me during 
your life-time, look after me and render service 
{to me and you should carry on vahiwat of 
the whole of the property. After my death 
you should consider the entire property as ‘Stri- 
dhan’ of your absolute ownership and manage 
the same gtcordingly as owner. In that 
matter neither 4 nor the heirs to my estate 
shall have’anyekind-of right, title and interest 
therein. The entire right is fully given to you. 
Tht said properties which had been in my 
vahiwat upto this day, are given this day into 
your session.” On the question whether 
the widow, by executing what purported to 
be a deed of gift, had surrendered to her daugh- 
ter her estate in the property inherited by her 
from her husband :— 

Held, on the construction of the document, 
that the transaction embodied in the deed 
was not a surrender but the deed was only in 
the nature of a will. 

ANNA SAKHARAM v. BASGOUDA ANNA. 
58 Bom.L.R.177. 


———Widow—Surrender— Deed of gift 
executed by widow, of husband’s estate in- 
herited by her, in favour of her daughter who 
was next reverstoner—Whether on construction 
` of deed widow had surrendered her estate to her 
daughter—Construction of documents. 

A Hindu widow who had inherited her hus- 
band’s property passed a deed of gift in res 
of the property in favour of her daughter 
who was the next reversioner. The deed 

` contained among others the following recitals : 
“The above mentioned lands and the house 
remises... are, this day, given in gift to you. 
ence you should pay the Government assess- 
ment of the lands, from out of the aforesaid 
properties...and carry on vahiwat...you should 
live with me during your life-time, look 
after me and render service to me and you 
should carry on vahiwat of the whole of the 
. property. After my death you should consider 
the entire property as ‘Stridhan’ of your 
absolute ownership and manage the same 
acco ly as owner. In that matter 
neither I nor the heirs to my estate shall have 
any kind of right, title and interest therein. 
' The entire right is fully given to you. The 
said properties which had been in my vahiwat 
upto this day, are given this day into your 
posse#ion.”’ On the estion whether the 
widow, by executing what purported to bea 
deed of gift, had surrendered to her daughter 
her estate in the property inherited by her 
from her husband :— 

Heid, on the construction of the document, 
that the transaction embodied in the deed 
was not a surrender but the deed was only in 
the nature of a will. 

; Ip construing a document what is essential 
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is not #@ word here or a sentence there, loosely 
or inappropriately used, @ut the intention, 
of the author, and this must be Zathtred from 
a careful consideration of all the statem@nts 
made by the author and directions given by the 
author in the deed. In constyuing an inétru- 
ment violence should not be done to the plain 
meaning of the words, but this rule must be 
applied not only to a word here’or a sentence® 
there, buf must equally be applied to all the 
Material statements contained in the tnstru- 
ment. 
ANNA SAKHARAM V. BasGoupA ANNA. 

58 Bom.L.R.177. 


INDIAN INCOME-TAX ACT (XI of 1922), 
S. 2 (64) (a)—Mitll company investing tis 
profits in shares of banking campany—Banking 
company offering new shares to its share- 
holders on paymentin proportion to shares held by 
them—Mull company distributing right to new 
shares of banking company in favour of its own 
shareholders in proportion to shares held by 
them—W hether shareholders of millcompany lia- 
ble to taw on right acquired by them to shares 
of banking company—Right to new shares of 
banking company whether constitutes “dividend.” 

The assessees were shareholders of a mill 
company which had invested its profits in 
the purchase of shares of a banking company. 
The banking company offered to its share- 
holders new shares in a certain proportion 
to the number of shares held by them on 
payment of an amount per new share. The 
Tight which a shareholder of the banking 
company thus acquired to obtain the new 
shares Had a market value. The mill company 
by a resolution decided to purchase a certain 
number of the shares to which they were 
entitled and the right to the remaining shares 
was distributed among its shareholders in a 
certain proportion to the shares held by them 
in the mill company. On the question whether 
the assessees were liable to tax on the right 
acquired by them to the shares of the banking 
company on the basis that the right constituted 
dividend for the purpose of the Indian Income- 
tax Act, 1922 :— 

Held, that in the circumstances of the case 
the distribution of the right to apply for the 
shares of the company by the mill 
company in favour of the assessees amounted 
to a distribution of ‘“‘dividend” within the 
meaning of the Act. 

KaANTILAL MANILAL vo. Comm. I. T. 
58 Bom.L.R.689. 


-———S. 2 (6A) (c}—Current profits dis- 
tributed by liquidator to shareholders of company 
in liquidation—Whether amount of such profits 
constitutes dividend within s. 2 (6A) (c). 
Section 2(64) (c) of the Indian Income-tax 
Act, 1922, limits and restricts the dis- 
tribution of only certain type of profits 
which should be included in the definition of 
dividend. It is not all profits or any profits 
distributed by the liquidator which constitutes 
dividend. The limitation imposed by the 
section is that the profits must in the first 
place be accumulated in contradistinction 
to the profits being curreat, and in the second 
e e e e 
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@ 
e place the accumylated profits must be of six 


previou$ yedrs and not beyond that. 
GtnpHarpas & Co. v. Comm. I. T. 
58 Bom.L.R.932. 


ed ER- A 3.. 

Section 3 of the Indian Income-tax Act, 
1922, prescrjbes the subject-matter of the tax 
and the rate of that tax is to be, prescribed 
by the Legislature. But the rate must be 
Zuch as to relate to the subject-matter of 
the tax. Therefore, a charge in respect of 
total income of the previous year ofan assessee 
can only be effective if the rate has relation- 
ship to the total income or a part thereof. 
There is, however, nothing to prevent the 
Legislature from fixing the rate and from per- 
mitting the rate to fluctuate in relation to 
some outside factor, but the rate must be 
applied to the total income, and the tax that 
an assessee has got to pay must be at a rate 
in respect of the total income. 

KuaTau MAKANJI SPN. & Wve. Co. v. Cone. 
L:T. 58 Bom.E.R.885. 


S. 3. See Income-tax Act, 8. 25( £). 
58 Bom.L.R.122. 


———§. 3—Assessees, Hindu widows, 
making return of income from property inhertied 
as heirs from deceased husband—Income com- 
prising income from property, shares, dtuidend, 
deposit— Whether assessees could be assessed 
as an association of persons—Practice— Whether 
open to Appellate Tribunal to express opinion 
prejudicial to assessee and not necessary for 
deciding appeal. 

The assessees, who were the three widows 
of a Hindu who died in 1947, made a return 
of the income from the property which they 
had inherited as his heirs. The total income 
which they showed comprised of income derived 
from property, from shares from a registered 
firm, from dividend, from interest on deposit 
and from ground rent. The Income-tax 
Officer assessed the assessees as an association 
of persons. On the question whether the assess- 
ees were rightly assessed as an association of 
persons :— 

Held, that so far as the income of the 
assessees from property was concerned, the 
case fell under s. 9(3) of the Indian Income-tax 
Act, 1922, and that income could not be asses- 
sed as an association of persons but should be 
assessed separately to each of the three asse- 
ssees, and 

that there was no other income shown in 
their assessment to which it could be said 
that that income was earned by the three 
assessees by reason of their association or 
that Apron any operation As an asso 
ciation which resulted in producing the income 
or which helped in producing the income. 
e What is required before an association of 
persans can be made liable to tax is not 
thathey should receive income but that they 
should earn or help to earn income by reason 
of their association. 

The Appellate Tribunal must try and confine 
itself to the question that really arises in the 
appeal before it and not travel outside the 
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ambit of its jurisdiction and express opinions 
prejudicial to the assessee which may help the 
Department in taking proceedings against the 
assessee. ° 

INDIRA BALKRISHNA v. Come. I. T. z 
58 Bom.L.R.717. 


————S. 4 (1) (b) (ii)—Income Tam Act, 1918 
(8 & 9 Geo. V, C. 40), First Schedule, General 
Rules applicable to Schedules, A, B,C, Dand E, 
Rule 19(1)}—Assessee a resident entitled 
receive £500 in U.K. from insurance com- 
panies under annuity polictes—Assessee aciu- 
ally receiving only £225 from compantes as 
companies under provisions af Bnglish income- 
taw law paying £ 275 tax on 500—IVhether £ 
500 or £ 226 income of assessge acbrued to him 
outside taxable territories. ° 

In the total income of the assessee, whoewas 
a resident, was included a sum of £ 500 arising 
or accruing to him outside the taxable territo- 
ries, which he was entitled to receive in the 
United Kingdom from some insurance compa- 
nies under annuity policies which he had taken 
out with the companies. The assessee had 
actually received from these companies 
£ 225 by reason of the provisions of English 
law under which the companies were required 
to pay tax on £ 500 which tax came to £ 275. 
The assessee contended that the income 
which accrued to him within s. 4 (1) (b) (ti) 
of the Indian Income-tax Act, 1922, was only 
£ 225 and not £500. On the question as to 
what was the income of the assessee, in the rele- 
vant accounting year, in respect of the annuity 
policies :— 

Held, that in substance and infact the 
income of the assessee was £ 500, that it had 
accrued to him ouside the taxable territories 
and that as he was a resident he was liable 
to pay tax on that amount. 

Ste JoserH Kay v. Come. I. T. 
58 Bom.L.R.126,. 


—__—-——§. 5—Principle af estoppel or res 
judicata whether applicable to Income-taz 
Authorities— Whether open to Tribunal to come 
to a different conclusion to one arrived at by 
Tribunal earlier without any limtiation—Mate- 
rial document having considerable bearing upon 
issue to be decided by Tribunal—Omisston by 
Tribunal to consider such document—Whether 
omission leads to inference that document not 
constdered by Tribunal. 

The very basis of an assessment is that it 
is self-contained and the decision given by the 
Income-tax Authorities (i.e. the Income-tex 
Officer, the Appellate Assistant Commissioner 
and the Appellate Tribunal) is a decision relat- 
ing to that particular assessment and binding 
upon the parties to the extent of tha assess- 
ment. When these Authorities consider the 
case of the assessee With regard to a different 
assessment year, they are dealing with an en- 
tirely new case and the decision given in the 
earlier assessment has no binding force upon 
either the assessee or the Income-tax Authori- 
ties in the next assessment. 

Although the principle of estoppel or res 
judicaia does not strictly apply to the Income- 
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tax Authorities, it is not open to a Tribunal 
to come to a different conclusion to the one 
arrived at by that very Tribunal earlier without 
eany limitation whatsover. An earlier decision 
on the same question cannot be reopened if 
that decision is not arbitrary or perverse, if it 
has been arrived at after due inquiry, if no 
fresh facts are placed before the Tribunal giving 
the later decision, and if the Tribunal giving 
the earlier decision has taken into considera- 
tion all material evidence. 

The Income-tax Appellate Tribunal should 
be extremely slow to de from a finding 
given by an earlier Tri unal. The second 
Tribunal mu8t be satisfied that the circumstan- 
ces are such as*to justify it in departing from 
the ordinary «principles which apply to all 

bunals to try and give as far as possible a 
finality and a conclusiveness to a decision arriv- 
ed at. A further limitation upon the power 
of the Tribunal to revise the decision given 
earlier by that Tribunal is that the effect of 
revising this decision should not lead to injus- 
tice and the Court must avoid injustice being 
done to the assessee. If the Court is satis- 
fied that by depriving the assessee of his rights 
under the later decision in an earlier year the 
asseasee lost an important advantage or lost 
some benefit which he could have got under the 
Tncome-tax Act, then the Court may take the 
view that departing from the earlier decision 
leads to injustice or denial of justice and the 
Court may prevent an Income-tax Authority 
from doing something which would be unjust 
and inequitable. 

When a document is material and it has a 
considerable bearing upon the very issue that 
the Tribunal has to decide, a complete omi- 
ssion to consider that document may justifiably 
lead to the inference that that particular docu- 
ment was not considered by the Tribunal in 
arriving at its conclusion. 

H. A. Suan & Co. v. Comm. I. T./E. P. T. 
58 Bom.L.R.45. 


See INCOME-TAX Act, 1922, 


S. 9(3). 
58 Bom.L.R.717. 


S. 3. 


~S. 10—Assessee dealing in shares 
pelts eee in joint stock companies fone 
with his sons—-Assessee floating private limited 
company and transferring these shares to com- 
pany—Market price of shares at date of such 
transfer higher than their cost price—Company 
allotting its entire shares to assessee and at 
his direction some of these to his sons—Whether 


difference between market price and cost price of 


shares transferred by assessee tocompany a profit 
liable to tag. 

-The assessee, who dealt in shares both ready 
and Gorward, held jointly with his sons shares 
in certain joint stock gpmpanies, the cost price 
of which was about rupees thirty lacs. The 
assessee floated a private limited company with 
a capital of rupees sixty lacs and to this 
company he transferred several businesses in 
which he had a share and interest and also the 
shares of the joint stock companies. The 
shares were valued at rupees forty lacs which 
wes the market price at the date of the transfer 
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of the shares to the compqny. The company 
allotted 6,000 fully paid up shares of the face 
value of Rs. 1,000 each to the assessee. glhe 
assessee took 5,600 shares and at his direction 
the remaining shares were divided e wally 
between his sons. It was cdntendedeby- the 
income-tax authorities that the assessee had 
sold the shares to the company at a profit, 
being the difference between the market price 
at the date of the transfer and the cost prige, 
and, that, therefore, the amount of the pro 
was liable to tax :— 

Held, that the assessee did not make any 
rofit or gain in a commercial sense by trans- 
erring the shares to the newly formed limited 

company, and that the mere fact that the 

shares which he transferred had a market value 

at the date of the transfer higher than the cost 

ae of the shares did not make the assessee 
able to pay tax on the difference. 

Whatever legal or technical form a transac- 

tion may take, the Court in income-tax matters 
must try and determine what the real transac- 
tion was and not the form which the transaction 
took. A transaction for the purposes of in- 
come-tax must be looked at from a commercial 
point of view. In dealing with commercial 
men in income-tax matters the Court must try 
and understand what is the real commercial 
result of a particular action taken by @ com- 
mercial man. Equally so, in trying to deter- 
mine whether a certain transaction resulted in 
profits, the Court must come to a conclusion 
that the transaction resulted im real profits, 
profits which from the commercial point of 
view meant a gain to the person who entered 
into the transaction, not profits from any 
narrow, technical or legalistic point of view. 
Comn. I. T./E. P. T. v. S Homt MEHTA, 

58 Bom.L.R.112. 


———— S. 10(2)—Assessee purchasing shares 
for investment and later converting them into 
stock-in-trade of business in shares newly started 
by assessee—Subsequent sale of such es in 
accounting period—Profit of assessee’s business 
how to be ascertained with regard to price realized 
on sale of shares—Whether profitto be ascertained 
on ‘difference between price realised on sale of 
shares and price at which shares originally 
bought or market price prevailing when shares 
converted into stock-in-trade—+Commerctal profits 
how to be ascertained—Practice—Logical co- 
rollary following from decision of higher Court— 
How far can lower Court tlogical corollary 
and extend principle of decision of higher Court. 

The assessee purchased shares for investment 
and on April 1, 1945, she converted these 
shares into her stock-in-trade and started a 
business in shares. The assessee in the 
assessment year 1947-48 sold some of these 
shares. On the question whether the profit 
was to be ascertained on a difference between 
the price realised and the price at which the 
asseasee had originally bought these &hafes, 
or the difference between the price lised 
and the market price ruling on April I, 1946, 
when these shares were converted into stock- 
in-trade :— 

Held, that the assessee’s assessable profit on 
the sale of shares was the difference between 
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ethe sale price andgthe market price prevailing 
on April 1, *1945, 

Pn order to ascertain the real profits or the 
commercial profits, what has to be ascertained 
is What an article cost the business and what 
the bagintss realised by the sale of that article. 
It is irrelevant to consider what that article 


@cost some dhe else. 


A decision of the highest Court is & decision 
vahich is true with regard to the facts on which 
‘that decision is based. Logical corollary may 
follow from that decision and a Court may be 
asked to accept the logical corollary and to 
extend the principle of that decision, but the 
binding nature of the decision depends upon 
what is the ratio which applies not only to the 
facts in that particular case but would be 
applicable to other facts as well. Once the 
ratio is discovered, then the case is not an 
authority for a proposition that may seem to 
‘follow logically from it. 
Coar. I. T. v. Bar SHIRINBAI. 
i 58 Bom.LR.709. 


5S. 10(2)(0)—“ Current repairs”, mean- 
ing of ezpression—Repairs which are allowed 
to fall into arrears or to be accumulated whether 
-current Tepairs. 

The expression “‘ current repairs”? used in 
8. 10(2)(v) of the Indian Income-tax Act, 1922, 
means expenditure on buildings, machinery, 
plant or furniture which is not for the purpose 


as 


of renewal or restoration, which is only for the ' 


purpose of preserving or maintaining an already 

existing asset, which does not bring a new asset 

into existence or does not give to the assessee 

a new or different advantage, and they must 
' be repairs which are attended to as and when 

the need for them arises and are not allowed to 
‘fall into arrears or to be accumulated. 


nery, nt or furniture requires repairs and 
when the need arises must be decided not by an 


academic or theoretical test but must be’ 


decided by the test of commercial expediency. 
It is by that test alone that the question must 
be decided as to whether the repairs are 
current repairs or repairs which have fallen 
into arrears or have been accumulated over a 
period of time and then expenditure has been 
incurred in carrying out those repairs. 

NEw SHorrock Sra. & Mra. Co. v. Coam.’I. T. 
; 58 Bom.L.R.703. 


——-——S. 10(2)(vi)—Factery building com- 
pleted and plant and machinery installed therein 
before end of year of account of assessee company 
started for manufacturing machines—Actual 
production of machinery started four or five 
months after end of year of account of assessee 
company—Essential pre-production operations 
carried on before end of year af account— 
Assesgee whether entiiled to initial depreciation 
allowmayce in respect of factory under s. 10(2)(vi) 
—Neessary conditions before assessee becomes 
entitled to initial depreciation allowance under 
8. 10(2)(vi). 

The assessee company after its i tion 
in 1946 did the business of selling in India 
certain textile machiaery manufactured by an 
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American company. Under an agreement with 
the American company the assessee wanted 
to manufacture and sell these machines in 
India and it, thereforé, set up a factory. Thg 
building of the factory was completed before 
March 81, 1950, and the major portion of the 
plant and machinery was also installed in 
this factory before that date. The actual 
eget of the machinery started four or 

ve months after March 81, 1950, but up to 
that date certain essential pre-productiong 
operations had been carried out. For the 
year of account of the assessee ended on March 
81, 1950, the assessee claimed initial deprecia- 
tion allowance in respect of the factory under 
s. 10{2)(ot) of the Indian BPhcome-tax Act, 
1922 :— e 

Held, that on the facts of the case, the 
factory was not used for carrying on fhe 
business of making textile machinery in the 
year of account, and, therefore, the assessee 
was not entitled to initial depreciation allow- 
ance under s. 10(2)(ot) of the Act. 

The three conditions that are necessary 
before an assessee becomes entitled to initial 
depreciation allowance are: (1) A business 
must be carried on by the assessee, (2) for the 
purpose of this business a building must be 
erected in the year of account, and (8) the 
building must be used for the purposes of the 
business. It is only when all these three 
conditions are complied with that the assessee 
ean claim an allowance under s. 10(2)(vi) of 
the Indian Income-tax Act, 1922. 

MACHINERY MANUF. Corpn. v. Commr. I. T. 


58 Bom.L.R.966. 
———_—-§.10(2)(vit). See Income-tax Act,1922, 
S. 68. 58 Bom.L.R.920. 
— S. 10(2)}(xv)\—Assessee borrowing | 


money from bank along with another person on 
joint and several liability—Assessee in so 
borrowing following commercial practice in his 
business—Half of borrowed amount taken by 
assessee for his business and the other half taken 
on other person 
adjudicated insolvent, paying whole amount 
borrowed to bank—Assessee receiving from 
Official poner pari of amount borrowed by 
ot person— ther balance of amount 
borrowed by such person could be claimed by 
assessee as permissible deduction or as business 
loss. 

The assessee who was a commission agent, 
along with one K, borrowed a sum of rupees 
one lac from a bank on joint and several 
liability. Fifty thousand rupees out of this 
sum were taken by the assessee for his business 
and rupees fifty thousand were taken by K. K 
failed to meet his obligation and was d@judi- 
cated insolvent. The assessee had to pay to 
the bank the whole amount of rupees one lac 
under the joint and several liability. In the 
insolvency of K the assessee received a sum 
of Rs. 18,805 and for the relevant assessment 
year the assessee claimed by way of deduction 
the balance of Rs. 81,740 after ing into 
consideration certain interest and insolvency 


expenses. It was found by the Appellate 
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Tribunal that the assessee had followed a 


commercial practice, in the business which he | 
did, by borrowing for the purposes of his, 
“business money from tlfe bank on joint and. 


several liability, that the bank would not 
‘advance fifty thousand to the assessee 
and K on their individual security and that 
the assessee could have borrowed fifty thou- 
‘sand rupees from a money-lender on own 
-security but at a higher rate of interest than 


Wwhat he had paid to the bank. On the ques- ` 


‘tions whether the eum of Rs. 31,740 was a 


‘permissible duduction under s. 10(2)(a@v) of.: 


the Indian Income-tax Act, 1922, or it was 
a - business lòss which was allowable as a 
deduction 
“asseasee’s businessy— ; 
Held, that the sum of Rs. 81,740 was an 
amount expended wholly and exclusively for 
the purpose of the assessee's business and was, 
‘therefore, a permissible deduction under s. 
-10(2)(av) of the Act, and 
- that as the loss which the assessee was 
claiming was a loss caused in the course of his 
` business and was incidental to his business, 
it was a trading loss which could be allowed as 
a deduction in computing the profits of the 
assessee’s business. 
Comm. I. T. ù. JAGANNATH KISONLAL. 
58 Bom.L.R.727. 


————S. 10(2)(av). See INCOME-TAX Act, 
S. 18A. 58 Bom.L.R.936. 
- S. 12B(1), third proviso—Transfer of 
Property Act (IV of 1882)—Indian Partnership 
Act (IX of 1932), Sec. £48(b)—Receivers appoin- 
ted by Court, to sell partnership assets of dissolved 
firm, selling them on March 10, 1947—Pariner- 
ship ‘assets realising gain on sale—Amount of 


gain whether ‘ Capital gain’ within s. 12B(1)— ` 


Applicability o 
by receivers w 
‘Transfer of Property Act—Whether 3. 48 of 


third proviso to s. 12B(1)}—Sale 


Indian Partnership Act requires that assets of 


firm must be sold. 
The assessee, an istered firm, was 
dissolved by a decree of Court and receivers 
were appointed to sell the partnership assets. 
They sold them on March 10, 1947, and the 
‘partnership assets realised a gain of Rs. 80,447. 
he Income-tax Officer included this sum in 
the assessment of the assessee for the relevant 
assessment year as ‘capital gain’ within the 
meaning of 8. 12(B)(1) of the Indian Income- 
tax Act, 1922. The assessee contended that 
the sum was exempt from assessment under 
the third proviso to s. 12B(1) of the Act :— 
Held, that when the receivers sold the 
‘partnership assets they did not distribute 
capital assets to the partners on the dissolu- 
tion Sf the partnerchip firm and, therefore, 
the third proviso to s. 2B(1) of the Act was 
not applicable to the facts of the case ; 
that the sale effected by the receiver was a 
sale as contemplated by the Transfer of Pro- 
perty Act and was not a compulsory transfer 
of title as a result of any provision of law, and 
that, therefore, the sum of RS, 80,447 was 
not exempt from assessment as contended by 
‘the assessee. 
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1982, lays down is the order in wlfich the assets 
of a firm have to be applied on dissolutién. 
The section does not require that the assets 


‘of the firm should of necessity be sold. .® 


Comn. I. T. v. Wars Dasara. 58 Bont.L.R.54. 


—_——8. 16(3 
(IX of 4932), Sec. 80—Assessee admitiing 
minor son to benefits of partnership firm started 
by him—Minor on attaining majority, in yedr 
af account of assessee, electing to remain partner 
in firm—Account of firm closed every year at 
Divali—Depariment calculating proportionate 
profits of minor till his attaining majority and 
including amount tn assessment of assessee— 
Whether such sum constitutes income of minor— 
Liability of assessee to pay tax on amount. 

The assessee who had started a partnership 
firm admitted his minor son A to the benefits 
of the partnership. The minor attained 
Majority on August 22, 1950, and he elected 
to remain a partner of the firm. Aftera 
fresh partnership deed was executed between 
the assessee and A on August 28, 1950, A 
died on August 81,1950. The accounts of the 
firm were closed at Divali every year. The 
Income-tax Officer calculated the proportionate 
profits coming to the share of A upto August 
22, 1950, when he attained majority, at Rs. 
2,49,459 and included this sum in the assess- 
ment of the assessee for the Samvat Year 
2006 (assessment year 1951-52) under s. 16(3) 
of the Indian Income-tax Act, 1922, contending 
that this sum constituted the income of A as a 
minor and that, therefore, the assessee, who 
was the father of A, should pay tax on the 
amount :— 

Held, that as soon as the partnership deed 
of August 28, 1950, was executed and A elected 
to continue as a partner, the only right that 
A had was to receive his share in the profits 
‘when the accounts were made up at Divali, 

that in the circumstances of the case the 
only debt that came into existence and ‘with 
regard to which A or rather his estate acquired 
a right to receive the payment was a debt 
ae could only be ascertained on making up 
‘the accounts of the partnership as of August 
81, 1950, 

that A had, therefore, no right to receive the 
profits that might have arisen when he attained 
ss eri on August 22, 1950, 

t hence the amount claimed b 
Department was not the income of A 
year of account, and 

that, therefore, the assessee was not liable 
to pay tax on the amount of Rs. 2,49,459 under 
s. 16(3) of the Act. 

What is to be considered for the purposes of 
8. 190m of the Act is whether in the year 
of account the minor had any right to receive 
any income from his being admitted to the 
benefits of the partnership. It is not epough 
that he should earn any income in rether a 
loose sense of that expression. He mus have 
acquired a right to receive the 
income in the year of income which is being 
included in the total income of his father. 
BaoGILAL LAHERCHAND v. Cour. I. T. . 

; e 58 Bom.L.R.57. 
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INDIAN INCOME-TAX ACT, S. 18. 
Ses Inctar:-Tax Act, 192@, S. 4(4)(6)(ii). 
58 BomeL.R.126. 


*5, 189A” Assessee receiving as interest 
R}. 7,519 on advance tax under s. 18A(5}-- 
Interest of Rs. 4,554 paid by assessee for default 
urtier s. 18.4(7 \ja}-—Whether assessee liable to tax 
only°on “difference between amounts of interest 
received by him and paid by kim—fRecetpt of 
interest and payment of interest by assessee 
whether constitute single transactioh— Whether 
payment of interest by assessee falls within 
ambit of s. 10(2)(xv). 

The assessee under s. 18A(5) of the Indian 
Tncome-tax Act, 1922, received interest in 
the sum of Rs. 7,519 in respect of advance 
payment of tax. The assessee, however, had 
committed default under s. 18A(7} of the Act, 
by his failure to pay tax in proportion to the 
instalments in which the tax was payable, and 
he had to pay Rs. 4,554 by way of interest. 
The Taxing Department brought the sum of 
Rs. 7,519 to tax as the income of the assessee 
for the relevant assessment year and the asses- 
see contended that this sum should begeduced 
by the sum of Rs. 4,554 as the assessee had 
only received Rs. 7,519 less Ra. 4,554 which, 
was its real income and was, therefore, Hable 
to pay tax on the difference between the two 
amounts :— 

Held, that the receipt of interest by the 
agsessee under s. 18A of the Act and payment 
of interest by the asstssee under that section 
could not be looked upon as constituting a 

le transaction, 

that the payment of interest by the assessee 
did not fall within the ambit of s. 10(2)(eo) of 
the Act, and 

that, therefore, the assessee was liable to 
pay tax on the amount of Rs. 7,519 and was 
not entitled to claim a set off of Rs. 4,554 
against the interest of Rs. 7,519. 

ARUNA MILLS v. COMR. I. T. 
58 Bom.L.R.936, 


——ľS. 18A (9}--Penalty imposed by 
Income-tax Officer upon assessee on satisfaction 
that assessee had furnished under s. 184(2) af 
Act estimate of income false to his knowledge— 
Whether order imposing such penalty appealable. 
The Income-tax Officer being satisiled that 
the assessee had furnished under s. 18A(2) of 
the Indian Income-tax Act, 1922, an estimate 
of his income, for the purpose of advance 
poy’ of tax, which was false to his know- 
edge, by his order, imposed a penalty upon 
the assessee. On the question whether an 
appeal lay from this order, it was contended 
by the department that as the order was passed 
under s. 18A4(9) of the Act and as there was 
no provision in s, 80 of the Act for an appeal 
under s. 184(9), no appeal was competent :— 
Heid, that the order of the Income-tax 
Officer imposing the penalty was passed under 
8,.28(1 )(c) read with s. nee of the Act and an 
a against that order lay to the Appellate 
Assisjant Commissioner and thereafter to the 
Tribunal. 

Norra Deccan TRANSPORT V. Come. I. T. 

58 Bom.L.R.131. 


——--—-§, 22{1)(2)}—Public notice given under 
8. 22(1) bus no individual notice given to non- 
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resident assessee under 8. 22(2}—Assessee not 
submitting return of income—Notices under s. 22 
(2) read with s. 34 served on assessee—W hether 
notice given under n 22(1) sufficient noticeg 
Assessee not submitting return whether amounts 
to “omission or failure” within s. 34(1}(a}— 
Period of limitation in respect of notice served 
under 3. 34. 

Whcther the assessee is a resident or a non- 
resident, if the notice is given as prescribed 
under s. 22(7) of the Indian Income-tax Act 
1922, it is sufficient notice which casts an 
obligation upon the asseasee to make a return, 
and his not doing so amounts to “* omission or 
failure ” to make a return under s. 22 of the 
Act as contemplated by s. 84{1)(a) of the Act. 
In such a case where a notice,is sefved on the 
assessee under S. 22(2) read with s. 84 of the 
Act, the period of limitation in respect of the 
notice would be eight years. 

The constructive notice prescribed by a 
statute does not consider at ail whether in fact 
the notice was read by the person sought to 
be affected by it or even whether the person 
sought to be affected by the notice had an 
opportunity of reading it. If the conditions 
laid down in the statute are satisfied, the law 
looks upon the notice as being actually served 
upon the person affected by thd notice. 
PANNALAL NANDLAL v. Comer. I. T. 

58 Bom.L.R.134. 


———S. 23A—Applicability of s. 284— 
Question to be decided before application of 
section—Construction. 

Before considering whether the provisions 
of s. 23A of the Indian Income-tax Act, 1922, 
apply or not, it has to be decided whether the 
company is one which comes within the ambit 
s. 28A of the Act, and, therefore, the material 
question is whether the company contemplated 
by the Explanation is a company in which the 

ublic are or are not substantially interested. 
it is a company in which the public are not 
substantially interested, then it is a company 
to which s. 28A applies. Once s. 28A applies, 
then the further consideration would arise 
whether the conditions of the exercise of the 
ponet under s. 28A have been satisfied or not. 
HREE CHANGDEO Sugar MILLS v. Come. I.T. 
58 Bom.L.R.723. 


——S. 24(1}—Whether proviso to s. 24(1) 
inserted by Act XIV of 1953 enacts a substantive 
provision—Basic principles adopted by Couri in 
construing proviso to section. 

The first proviso to s. 241) of the Indian 
Income-tax Act, 1922 [inserted by Act XIV 
of 1958] enacts a substantive provision age 
with the mode of computing the profits an 
gains chargeable under the head " Proffts and 
gains of business, profession or vocation,” and 
it provides that in computing these profits and 
gains, the loss sustained in a speculative tran- 
saction must not be taken into account except 
to the extent of the amount of profits and gains, 
if any, in any other business consisting of a 
speculative transaction. 

A proviso to a section, which is in fact and 
in substance a proviso, can only operatg to 
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deal with a case which but for it would have 
fallen within the ambit of the section to which 
the proviso is a proviso. The section deals 
gth a particular field and the proviso ae ee 
or takes out or carves out from that fleld a 
particular portion and, therefore, before a 
roviso can have any application, the section 
itself must apply. The proviso cannot deal 
with any other field than the field which the 
section itself deals with. The proviso as far 
as possible must be given a meaning 80 res- 
tricted as to bring it within the ambit and 
purview of the section itself. If a proviso is 
capable of a wider connotation and is also 
capable of % narrower connotation, if the 
narrower conn@tation brings it within the 
purview ôf thg section, then the Court must 
prefer the narrower connotation rather than 
tht wider connotation. But a Legislature 
may enact a substantive provision in the garb 
or guise of a proviso, and if the Court is satisfied 
that the language used in the so-called proviso 
is incapable of making it applicable to the 
section, then the Court, if the proviso has a 
clear meaning, must look upon the proviso as a 
substantive provision enacted by the Legisla- 
ture and give effect to it as such. 
KESHAVLAL PREMCHAND v. Comn. I. T. 
58 Bom.L.R.945. 


— S. 25(4)—Firm charged income-taz on 
commission paid to its employee—Firm taken 
over by limited company and application by 
firm under s. 26(4) for exemption from taw 
Zranted—Employee,. in his assessment, for 
relevant year, claiming exemption from taw on 
amount of aforesaid commission under Finance 
Department Notification—Income in respect of 
which etemption granted to firm whether assessed 
or charged to tar—Whether employee entitled to 
relief under notification. 

A firm whose previous year was Samvat year 
2000 was charged income-tax in respect of a 
certain amount which it bad paid as commis- 
sion to its employee as the amount was not 
considered as a issible deduction from its 
total income. e firm was taken over as a 

oing concern by a limited company in the 
Becianina of Samvat Year 2001. The firm 
made an application for exemption from tax 
under s. 24(4) of the Indian Income-tax Act, 
1922, and the exemption was granted. The 
employee of the firm in his own assessment 
for the relevant year claimed exemption from 
tax the aforesaid: amount of commission paid 
to him by the firm, basing his claim on 
the notification issued by the Finance Depart- 
ment on March 21, 1952. The Department 
contended that inasmuch as no tax was paid 
on the amount of the commission by the firm, 
as afresult of its application under s. 24(4) of 
the Act, the employee was liable to pay tax 
on the amount, he wa8 not entitled to exemp- 
tion and he did not come within the ambit of 
the Notification :— 

Heid, that the mere fact that exemption was 
granted to the firm under 8. 24(4) of the Act 
did not mean that the income in respect of 
whichexemption was granted was not assessed 
oF charged to tax, and 
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that, therefore, the casg of the employeé, 
fell within the ambit of the Notificatidn and he 
was entitled to relief under it. e 
M. K. KIRTIKAR v. Coxa. I. T. 
58 Bom.L.R,£22, 


—S. 26. See 
Act, 1946, S. 18. 





BomBay SALES Tax 
58 Bom.L.R.801.6 


——-S. 26A— Partnership deed executed by 
adult pariners and minor by himself and by 
his guardian on his behalf on March 27, 1946— 
Partnership deed rectting that partnership “ be 
deemed to have commenced from 1st January 
1946 ”’—Application for registration under 
$. 264 of firm constituted parinership— 
Maintainability af application—Parinership 
deed whether votd—Date from which firm should 
be registered. 

An instrument of partnership was executed 
on March 27, 1946, by four persons including 
@ minor who agreed to carry on business in 
partnership. The partnership agreement was 
executed both by the minor himself and by his 
natural guardian on his behalf. The partner- 
ship deed made the minor liable for losses, if 
any losses were incurred by the partnership, 
and one of its clauses recited: ‘°‘ The partner- 
ship shall be deemed to have commenced 
from the lst day of January 1946.” The 
assessee firm constituted under this partner- 
ship deed applied for registration under s. 26A 
of the Indian Income-tax Act, 1922. On the 
questions whether the instrument of partner- 
ship created a valid partnership and whether 
the fact that on January 1, 1946, there was no 
firm in existence was fatal to the application 
for registration of the firm under s. 26A of the 
Act :— 

Held, that the instrument of partnership 
created a valid partnership between the three 
adult partners, the minor having been admitted 
to the benefits of the partnership ; 

that the firm could be registered with efiect 
from the date when it came into existence, 
not by reason of the date of the instrument 
but in point of fact, and 

that if the firm came into existence on 
January 1, 1946, it must be registered from 
that date. 

What is sought to be registered is not the 
instrument of partpership but the firm, and 
if the firm can satisfy the income-lax autho- 
rities that it was carrying on business during 
the accounting period, then the fact that the 
partnership deed was executed subsequently 
can have no bearing on the question of regis- 
tration. It would, therefore, be totally opposed 
to any plain construction of s. 26A of the Act 
to suggest that only that firm can be registered 
which had come into existence by reason of 
the instrument of partnership. ‘ 
DWARKADAS KHETAN v. Coxe. I. T. 

58 Bom.L.R.697. 


——_—-§. 28. See INCOME-TAX ACÊ 1922, 
S. 5. 58 Bom.L.R.45. 


————-§. 28(1)(¢). See INCOME-TAX ACT, 
1922, S. 18A (9). e 58 Bọm.L.R.131, 
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e ° 
. 34—Income-tax (Amendment) Act 
(No. XXV of 1953), Sec. 18—Constttution of 

Anéia, arts. 14, 226, 227—Income-tax Officer 
issuing motice tnder s. 34 in 1964 calling upon 
firm to submit return for year ending March 31, 

to be issued under 
amended second proviso to 8. 34(8) which came 
into force in 1952 and tn pursuance of direction 
or finding contained in Appellate Tribunals 
order under 3. 33 respecting the firm which was 
not before Tribunal but was a stranger to the 
assessment—Application by firm for writ chal- 
lenging validity of notice—Whether notice 
invalid because out of time—Amended 
second proviso whether can ealend period of 
limitation—Court whether can issue writ of 
prohibition against Income-tax Officer—Whether 
second proviso to 8. 34(8) offends against art. 
Id ye to what oie E loro extending 
period of limitation—Vested right of party, of 
bar of remedy aguinst him, when can be affected— 
Limits upon the power of High Court to tssue 
writ under art. 226 or 227—Kzxceptions to rule 
that Court will not give relief by way of writ 
when petitioner can get same relief by ordinary 
legal remedies—Whether an authority can claim 
to exercise jurisdiction by construing a section 
of an enactment erroneously. 

The Income-tax Officer issued a notice 
under s. 84 of the Indian Income-tax Act, 
1922, on April 80, 1954, calling upon a firm to 
submit a return of its total income for the year 
ending March 81, 1948. The Income-tax 
Officer purported to issue this notice, under the 
amended second proviso to s. 84(3) of the Act, 
pea came into operation on ag 1, 1952), 

consequence of a direction or finding given 
by the Appellate Tribunal in its order under 
8. 88 in respect of the firm which was not before 
the Tribunal. The firm challenged the notice 
by a petition filed in the High Court for a writ 
under art. 226 of the Constitution of India 
restraining the Income-tax Officer from proceed- 
ing further pursuant to the notice, alleging 
inter alia that the notice was invalid, that the 
Income-tax Officer had no authority or com- 
petence to issue the notice and that the assess- 
ment proceedings which he proposed to 
initiate pursuant to the notice would be 
proceedings without any jurisdiction at all. 
The Income-tax Officer inter alia contended 
that the petitioner had no right to maintain 
the petition and obtain an appropriate writ 
against him :— 

Held, that as the remedy or right to issue a 
notice to the petitioner under 8. 84 of the Act 
was already barred to the Income-tax Officer 
at the date when the amended second proviso 
to s. 84(3) came into operation, this amended 
proviso*could not revive the remedy by pro- 
viding an extended period of limitation, and 
_ ethat, therefore, the notice which was issued 
under @. 84 was a notice that was out of time 
and vas, therefore, invalid ; 

_ that as the Income-tax Officer had exceeded 
his competence and authority in issuing the 
notice, the want of jurisdiction pleaded by the 
petitioner was a’ patent one and, therefore, 

‘the Court, under art? 226 of the Constitution, 
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could prevent the Income-tax Officer from 
assuming jurisdiction which he patently did 
not possess. 

The second provisé to s. 84(3) of the Indien 
Income-tax Act, 1922, offends against art. 14 
of the Constitution of India in so far as it 
affects third parties. 

Although limitation is a procedural Jaw and 
although it is open to the Legislature to extend 
the period of limitation, an important righ 
accrues to a party when the remedy aed 
him of another party is barred by the existing 
law of limitation, and that vested right cannot 
be affected except by the clearest and most 
express terms used by the LegiSlature. 

Except for the territorial Bmitation placed 
upon the High Court by, the Constitution, 
there is no limit upon the right or the power of 
the High Court to issue a writ under art. 226 
or art. 227 of the Constitution. The Courts 
for their own guidance have put limitations 
upon their very wide power, but those are 
self-imposed limitations, they are not legal or 
constitutional limitations. 

The two exceptions to the ordinary rule that 


‘the Court will not give relief by means of a 


writ when the petitioner can get the same 
relief by ordinary legal remedies available to 


‘him are these: One is that if the threat 


involves an encroachment upon the funda- 
mental right of the petitioner, the Court will 
interfere and will not compel him to exhaust 
his legal remedies; and the other exception 
which is equally well established is that if the 
authority against whom a complaint is made 
has violated rules of natural justice, the Court 
will interfere and protect the petitioner and 
not insist upon his going to a higher Tribunal 
for relief. 

No Tribunal and no officer can confer juris- 
diction or authority or competence upon itself 
or himself by misconstruing a section of an 
enactment. It is inarguable that an authority 
could claim to exercise jurisdiction by constru- 
ing a section erroneously and thereby contend- 
ing that the section so wrongly construed 
gives him the necessary power. In such a 
case, if the section has been wrongly construed, 
it would be a clear case of absence of jurisdic- 
tion apparent on the face of the recor 
S. C. PRASHAR V. VASANTSEN. 

58 Bom.L.R.(0.G.J.)184. 


——S. 34. See INCOME-TAX Act, 1922, 


S. 48. 58 Bom.L.R.928. 
S. 34. See INncome-Tax Acr, 1922, 
S. 66. 58 Bom.L.R.(Q.C.J.)259. 


See INcoMs-TAX ACT, 


. 34(1)(a). 
oo 58 Bom.L.&.134. 


1922, S. 22(1)(2). 


—__———S. Wea * See Incoms-Tax ACT, 
1922, S. 22(1)(2). 58 Bom.L.R.134. 


S. 37. See INCOME-TAX Act, 1922, 


S. 5. 58 Bom.L.R.45. 
S. 42. See Income-Tax Act, 1922, 
S. 43. 58 Bom. L.R.948 
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INDIAN INCOME-TAX ACT, 8. 43— 
Assessetee without notice under 8. 22(2) 
voluntarily making return  admiiting his 
staius as agent of non-resident principal— 
Assessment made on such return wrihoui issue 
notice under 8. 43 whether bad in lan— 
ontrast between £. 34 and s. 48. 

The assessee without having been called upon 
to make a return by a notice under 8. 22(2) 
of the Indian Income-tax Act, 1922, volun- 
tarily made a return in which he admitted his 
status as an agent of a non-resident principal. 

n the question whether the assessee having 
made that return without a notice under s. 48 
of the Act being served upon him, the assess- 
ment made on that return was bad for failure 
to issue the fictice under 8. 48 :— 

Heid, thgt thé notice contemplated by s. 48 
could not be dogked upon as a condition 
Nac ier to the assumption of jurisdiction 

y “the Income-tax Officer for the purpose of 
assessing the assessee as an agent of the non- 
resident principal and the notice under s. 48 
could, therefore, be waived by the assessee, 
and 

that as the assessee in this case had admitted 
his status as an agent, be had waived the notice 
under s. 48 and a notice under that section 
was not necessary to be served upon him and 
the assessment made on him was not, therefore, 
bad in law for want of such notice. 
JaDAVJI Nansuipas & Co. v. Comn. I. T. 

58 Bom.L.R.928. 


—_—_——-S. 46(2)—Bombay City Land Revenue 
Act (Bom. LI of 1876), Sec. 13—Constitution of 
India, arts. 13(1), 22(1)(2), 21, 14—-Whether 
83. 46(2) of Indian Income-tax Act void under 
art. 18(1) as offending arts. 22(1)(2), 21 and 14— 
Section 46(2) whether prescribes two alternative 
modes of procedure to recover certified amount 
of taw—Whether s. 130f Bom. Act Iof 1876 void 
under art. 13(1) as being repugnant to art. 14. 
_ Section 46(2) of the Indian Income-tax Act, 
1922, does not offend arts, 22(7) and (2), 21 and 
14 of the Constitution of India and is, therefore, 
not void under art. 18(1) of the Constitution. 
Section 46(2) of the Indian Income-tax Act, 
1922, does not prescribe two alternative modes 
of proced.ire at all. All that the sub-section 
directs the Collector to do is to proceed to 
recover the certified amount as if it were an 
arrear of land revenue, that is to say, he is to 
adopt the procedure prescribed by the appro- 
priate law of his State for the recovery of land 
revenue and that in thus proceeding he is, 
under the proviso to the sub-section, to have all 
the powers a civil Court has under the Civil 
Procedure Code, 1908. The proviso docs not 
indicate a different and alternative mode of 
recovery of the certified amount of tax but 


only confers additional powers on the Collector: 


for the better and more effective application 
of thè only mode of recovery authorised by 
the body of s. 46(2). s 

The statement to the contrary in Shatkh Ali 
Ahmed v. Collector of Bombay, (1949) 51 Bom. 
L.R. 589, is not correct. ; 

Section 18 of the Bombay City Land Revenue 
Act, 1876, is not void under art. 18(7) of the 
Constitution of India as it is not repugnant to 
art. 14 of the Constitution. 

PURSHOTTAM GOVINDNI V. DESAI. 
58 Bom.L-R.(S.C.)498. 
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d 
———— 5S. 55. See Income-Tax Act, 5. 
25(4). , 58 Bom.L.R.122. 
2 © eo, >°. 


S. 66—Decision given by High Court 
on A eda under 3. 66—Case soming before 
Appellate ¥ribunal for order conformable to such 
decision—New question of law artsing in dig- 
posal of case by Tribunal—-Whether assessee or 
Commissioner entitled to ask Tribunal to refer 
such question of law to High Court. 

Where a decision is given by the High Court 
under s. 66 of the Indian Income-tax Act, 1922, 
on a question of law, and the case goes back to 
the Appellate Tribunal to pass such order as is 
conformable to such decision, and in disposmg 
of the case a question of law arises, which 
question never arose out of the first order of 
the Tribunal, the assessee or the Commissioner, 


. as the case may be, has the right of coming to 


the High Court under s. 66(7) or s. 66(2) of 
the Act. 

Tncome-Tax APP, Trip. v. S. C. CAMBATTA & 
Co. 58 Bom.L.R.(O.G.J.)259. 


__—_—§. 66—Appellate Tribunal arriving 
at finding of fact evidence and male- 
rials placed before tt—Whether High Court 
can interfere with finding because of a fact or 
circumstance inconsistent with such finding— 
Jurisdiction of High Courit—Loss ascertained on 
basis laid down in s. 10(2)(vii}—Whether 
necessary under section that machinery eic. 
should be sold while business actually carried 
on—Factors sufficient to entitle assessee to 
claim deduction under s. 10(2)(vii). 

Where there is evidence and materials to 
justify a finding of fact arrived at by the 
Appellate Tribunal, it would not be open to the 
High Court on a reference made under 8. 66 
of the Indian Income-tax Act, 1022, to inter- 
fere with that MODE come to a contrary 
conclusion because there may be one fact or 
one circumstance which may be inconsistent 
with that finding. The jurisdiction which 
the High Court is exercising is limited to 
considering whether the Tribunal had any 
material or any evidence which would justify 
the fin , and its jurisdiction is not to 
consider whether on a proper balancing of 
evidence or weighing up of the circumstances 
the finding was justified or not. 

_ The assessee firm carried on its business 
from January 11, 1945, and continued it till 
August 28, 1945, and thereafter it censed to 
carry on business. After August 28, 1945, 
the assessee sold machinery and a motor 
lorry which were used for the purpose of the 
assessee’s business and in respect of this sale 
there was a loss. This loss was ascertained on 
the basis laid down in 8. 10(2)(vit) of the Indian 
Income-tax Act, 1922, and the amoung ‘of the 
loss was claimed by the assessee as a issible 
deduction in the year of account Jana 11, 
1945, to February 28, 1946. On the question 
whether the deduction could be claimed under 
s. 10(2)(vii) of the Act, it was contended by 
the Commissioner that as these cgpital assets 
were sald after the business came to an end aud 
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"as they were sold not in furtherance of the 
buSiness but for the purpose of winding up, the 
deduction could not be claimed under s. 10 


(2) (bai) :— ‘ 
ee that s. 10(2)(otz) of the Act did not 
o require that the machinery should necessarily 
* be sold while the business was actually carried 
on, and 
¢that as it was sold In the year of account 
and it was used actually for the business in 
the year of account, the assessee was entitled 
to claim deduction under s. 10(2)(vit). 
NATIONAL SYNDICATE v. Come. I. T. 
58 Bom.L.R.920. 


————S. 66(1)—Right of appeal to Tribunal 
or right to apply for reference under s. 66(1), 
whether confined to party to appeal. 

The right of appeal to the Appellate Tribunal 
or the right to apply for a reference under 
8. 66(1) of the Indian Income-tax Act, 1922, 
is not confined technically to the party*who is 
a party to the appeal, but is a much wider 
right which can be exercised by any person 
who becomes liable to pay tax by any order 
against which the appeal is preferred. 
KIKABHAI ABDULALI v. INc. Tax App. TRIB. 

58 Bom.L.R.589. 


————S. 66(2)—Appellate Tribunal refusing 
to state case with regard to additional question of 
law—Notice of motion taken out by assessee, for 
directing Tribunal to raise such question, made 
more than six months after service of notice of 
refusal upon assessee by Tribunal—Whether 
notice of motion barred by limitation—Notice of 
motion whether an application which falls 
under 8. 66(2). 

A notice of motion taken out by an assessee 
or the Commissioner, to the High Court, for 
a direction upon the Appellate Tribunal to 
raise additional questions of law, is an applica- 
tion that falls under s. 66(2) of the Indian 
Income-tax Act, 1922, and the period of 
limitation is six months from the date on which 
he is served with notice of the refusal by the 
Tribunal. 

The Tribunal may state a case with regard to 
one question of law, it may refuse to state a 
case with regard to another question of law 
suggested by the assessee on the ground thrt 
no question of law arises, and the power cf 
the High Court is to correct the Tribunal when 
it wronely comes to the conclusion that no 
question of law arises, and that power of 
correction is the same whether the Tribun-l 
refuses to state a case altogether or having 
stated a case refers only one question of law 
and not another which is suggested by the 


assessee. 
SHRI PANNALAL NANDLAL v. Coarr. I. T. 
(No. 2). 58 Bom. L.R.137. 
a’ æ 


———®-SCH., rr. 2, 3—Surplus of life 
insurdhee company for interoaluation period 
comprised of deficiency and surplus as shown 
tn relative actuarial valuation—Assessee claiming 
e deduction under r. 3(a) with regard to amount of 
deficiency according, to actuarial valuation— 
Whether such amount*reserved for policy holders 
within r. 3(a)—Applicability of r, 3(a), 
° è 


~ r 


INDIAN INCOME-TAX ACT, sdh., 
rr. 2, 3—(Contd.) e 

The assessee was a life insurance company 
and according to the actuarial valuation as at 
December 381, 1948, there was a deficit of 
Rs. 8,56,054. The actuarial valuation as at 
December 31, 1946, showed a surplus of Rs. 
87,429. The lus for the intervaluation 
period was arrived at Ra. 8,938,483, comprising 
of the surplus of Rs. 87,429 and the deficien 
of Rs. 8,56,054. The assessee claimed that ite 
was entitled to a deduction with regard to the 
sum of Rs, 8,586,054 contending that this 
amount had to be credited to the Life Insurance 
Fund, that it constituted a statutory reserve 
for policy holders and that, therefore, this 
amount should be looked upon for the purpose 
of r. 8{a) to the Schedule to the“Indian Income- 
tax Act, 1922, as an amount reserved for ghe 
policy holders :— 

Held, that by statute the amount of Bas, 
3,586,054 had to be credited to the Life Fund 
in order to make good the deficit which had 
occurred in the earlier years, and it could not, 
therefore, be said of this amount that it was 
reserved for the policy holders within the 
meaning of r. 8(a), and, that, therefore, no 
deduction could be allowed to the assessee in 
respect of the amount. 

Rule 8 postulates some action on the part of 
the Insurance Company which is a voluntary 
act and which arises out of the volition of the 
company. 

The application of r. 3(a) would only arise 
when some benefit was conferred upon the 
policy holders. The benefit might take the 
shape of amounts actually paid or reserved for 
them or expended on their account. But 
there must be a benefit which is enjoyed by 
the policy-holders. 

COMMONWEALTH Ass. Co. v. Commr. I. T. 
58 Bom. L.R.882. 


INCOME-TAX MATTERS, construction 
of transaction in. 

Whatever legal or technical form a transac- 
tion may take, the Court in income-tax matters 
must try and determine what the real transac- 
tion was and not the form which the transac- 
tion took. A transaction for the purposes of 
income-tax must be looked at from a commer- 
cial point of view. In dealing with commercial 
men in income-tax matters the Court must try 
and understand what is the real commercial 
result of a particular action taken by a com- 
mercial man. Equally so, in trying to deter- 
mine whether a certain transaction resulted in 
profits, the Court must come to a conclusion 
that the transaction resulted in real profits, 
profits which from the commercial point of 
view meant a gain to the person who eptered 
into the transaction, not profits fron? any 
narrow, technical or legalistic point of view. 
Corer. I. T./E. P. T. v. Sm Hom MERTA. 

57 Bom.L.R.112. 


INDUSTRIAL DISPUTES ACT (XIV of 
1947), S. 2(kkk). See INDUSTRIAL DISPUTES 
Act, 1947, S. 25 C., 58 Bom.L.R.385. 


——— S. 12—Parties to industrial disfute 
arriving at private setHemeni—Whether conci- 
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INDUSTRIAL DISPUTES ACT, 
—(Conidà 


t 
liation officer has jurisdiction to hold conciliation 
proceedings and record the settlement—Settlement 
awived at between parties finder 8. 12 read with 
8. 191) whether prevents a to the settlement 
from raising industrial dispute in relation to 
matter covered by settlement—Whether matter 
covered by such settlement’ can form subject- 
matter of conciliation proceedings under s. 12. 
Where parties to an industrial dispute have 
ived at a private settlement the conciliation 
officer has jurisdiction to hold conciliation 
p i under s. 12 of the Industrial 
Disputes Act, 1947, and record the settlement. 
An industrial dispute can neither be raised 
with regardto a fatter which is the subject of 
a settlement undegs. 12 read with s. 19(1) of 
the Industrial Disputes Act, 1907, nor can 
ma covered by that settlement form the 
subject-matter of conciliation proceedings 
under s. 12 of the Act. 
Poona MAZDOOR SABHA v. DHUTTA. 
58 Bom.L.R.817. 


S. 12 


—_—-———-§. 19. See INDUSTRIAL DISPUTES 
Act, 1947, S. 12. 58 Bom.L.R.817. 


S. 25B. 


— See INDUSTRIAL DISPUTES 
ACT, S. 25C. 


58 Bom.L.R.385. 


—_—-S. 25G. 

Lay-off compensation paid to an employee 
under s. 25 C of the Industrial Disputes Act, 
1947, is not wages as defined in s. 2(22) of the 
Employees’ State Insurance Act, 1948, and, 
therefore, under s. 78A of the Employees’ State 
Insurance Act no special contribution is pay- 
able by the employer in respect of such lay-off 
compensation. 

REF. UNDER S. 81, Ear. STATE Ins. ACT. 
58 Bom.L.R.328. 


——_———_§. 25C—Whether Act imposes obliga- 
tion upon employer to lay-off employee tf condi- 
tions referred to in s. 2(kkk) eatst—Lay-off 
to be legal whether necessary to be for definite or 
specific period—Rights of workmen in relation 
to lay-off. 

Chapter VA of the Industrial Disputes Act, 
1947, imposes an obligation upon the employer 
that if the conditions ref to in the defini- 
tion of “lay-off” in s. 2(kkk) of the Act exist, 
the employer is bound to continue the services 
of the employee, but is not bound to pay him 
full wages but compensation provided in the 
Act. The employer is also entitled to retrench 
the services of his employee, but that also he 
can only do provided he pays retrenchment 
com tion. Therefore, two options are 
open to the employer. Under given circums- 
tances he can either layoff his employee, pay 
him lay-off compensation, and when the crisis 
has passed and the emergency has ceased to 
exist, he has to reinstate or rather he has 
to give him his full as an employee, the 
8 nsion of contract having come to an end, 
or he dismiss him, but unless the dismissal 
is for misconduct or for certain other reasons 
meationed in the Act, he has to give him 
retrenchment compensation. 
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INDUSTRIAL DISPUTES ACT, 9S. 25C 
—(Contd.> 


The Industrial Disputes Ack, 1947, does not ° 


require that the lay-off must be for a definite 
or specific period. Therefore a lay-off which 
exceeds any particular period is not necessatmy 
illegal and contrary to law. oP ies S 
It is open to the workmen to challenge before 
the appropriate authori 
necessary before it could be said that there can 
be a lay-off in law do not exist, and they can, 
also insist that instead of being laid-off, they 
should be retrenched and retrenchment com- 
Pa paid to them. 
VIN VEIYRA v. C. P. FERNANDES. 
58 Bom.L.R.385, 


~——— S. 25F—Employee retrenched without 
payment of retrenchment compensation—W hether 
retrenchment bad and service of employee not 
legally and effectively terminated—Test to 
determine whether particular activity of Govern- 
ment an “industry” to which Act lies. — 
Failure to comply with the condition with 
regard to the payment of compensation to an 
employee at the time of his retrenchment under 
s SAED) of the Industrial Disputes Act, 1947, 
gives to the employee the right to challenge 
his retrenchment and to contend that his 
services were not legally and effectively ter- 


of the State of Bombay in 
running the J. J. Group of Hospitals and 
employing workmen costitutes an “ industry sie 
within the meaning of the Industrial Disputes 
Act, 1947, and the Act applies to these hos- 
pitals. 

The test in order to determine whether a 
particular activity undertaken by Government 
is an “ industry ” would be to consider whether 
if that activity had been undertaken by 8 
private ney, would it have been an indus- 
try to which the Act applied. If the Act had 
applied to that activity, it is entirely immaterial 
whether the activity is undertaken by Govern- 
ment. 

HOSPITAL MAZDOOR SABHA V. BOMBAY STATE. 
58 Bom.L.R.(O.C.J.)770. 


———— S, 25H. See INDUSTRIAL DISPUTES 
ACT, 1947, S. 25F. 
58 Bom.L.R.(0.C.J.)770. 


————— S, 25I. See INDUSTRIAL DISPUTES 
Act, 1947, 8. 25F. 58 Bom.L.R.(O.G.J.)770. 


INDUSTRIAL Dıs- 


___-§, 25J(2). See 
58 Bom.L.R.385. 


PUTES Act, 1947, S. 25C. 


INDUSTRIAL DISPUTES (APPELLATE 
TRIBUNAL) ACT (XLVII of 1950), S. 7. 

When a Labour Court exercises the pow4r 
of a Civil Court under the Arbitratiqn Act, 
1940, under s. 68 of the Bombay Indystrial 
Relations Act, 1946, an appeal lies against the 
decision of the Labour Court to the Labour 
Appellate Tribunal under s. 7 of the Industrial 
Disputes (Appellate Tribunal) Act, 1950. 
TEXTILE ; 


Asscne v. Laour APP, 
TRIBUNAL. E 58 Bom.L.R.26. 
> e @ e 


MP 


that thé conditions ə 


e The test in 
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INDUS'ERY, «particular acti undertaken 
by Government, whether an. 

ve to determine whether a 

icular activit¥ undertaken by Government 

18 gu “ industry ” would be to consider whether 

if that activity had been undertaken by a 

private agency, would it have been an industry 

to: whick the “Act applied. If the Act, had 

applied to that activity, it is entirely immaterial 


è whether that activity is undertaken by Govern- 


ment. 
OSPITAL MAZDOOR SABHA v. BOMBAY STATE. 
58 Bom. L.R.(0.G.J.)769. 


INSURANCE ACT (IV of 1938), 8. 105— 
Indian Penal Code (Act XLV of 1880), Sec. 409 
—(eneral Clauses Act (X of 1897), Sec. 26— 
Constitution of India, Art. 20(2)}—Criminal 
Procedure Code (Act F of 1898), Sec. 358(2)— 
Accused, on identical facts, charged under s. 
409, I.P.C. and s. 105 of Insurance Act and 
convicted and sentenced for both offences—On 
appeal, conviction under s. 409 confirmed, but 
conviction under s. 105 set aside for want of 
proper complaint under Insurance Act—Accused 
charged under s. 105 after satisfying regudrements 
of Aci—Whether accused conid be punished fo 
offence under s. 105 in view of bar under $. 26, 
General Clauses Act and art. 20(2) of Constitution 
—Construction. 


The accused were charged under s. 409 of, 


the Indian Penal Code and s. 105 of the Insu- 
rance Act, 1988, and the facts on which the two 
charges were respectively based were identical. 
The accused were convicted and sentenced for 
both the offences. On appeal the order of 
conviction under s. 409 of the Indian Penal 
Code was confirmed but the order of conviction 
under s. 105 of the Insurance Act was set aside 
as the proceedings under s. 105 were held to be 
invalid and incompetent in the absence of 
a complaint as required by the Insurance Act. 
Sanction for filing a proper complaint was 
thereafter obtained and a charge was framed 
against the accused under s. 105 of the Insu- 
rance Act. On the question whether the 
accused could be punished for the offence under 
8. 105 of the Insurance Act having regard to 
s8. 26 of the General Clauses Act, 1897, and art. 
20(2) of the Constitution of India, it was 
contended that under s. 105(7) of the Insu- 
rance Act it was open to the Court to pass an 
order for restitution of the property in question 
without imposing any sentence of fine, that 
such an order would not amount to a punish- 
ment and, therefore, the accused could be 


convicted under s. 105(1) of the Act and an. 


appropriate order could be passed against 
them without offending s. 26 of the General 
Clauses Act and art. 20{2) of the Consti- 
tution :— 

Held, that the imposition of fine was the 
main punishment under s. 105(7) of the Insu- 
rance Act, and the order of refund or restitu- 
tion which the Court could pass on convicting 
the accused and imposing a fine on him was in 

e nagure of an incidental or supplemental 
order, and, therefore, the order of restitution 


èe could not be passed against the accused 


without offending the bar created by s. 26 of 
the General Clauses Act and art. 20{2) of the 
Constitution. 
STATE OF Bowsay y. S. L. APTE. 

° 58 Bom.L.R.578. 
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KOLHAPUR DEBT CONCILIATSON 
ACT, S. 14. i 
The right under s. 14 (2) of the Kolhapur 
Debt Conciliation Act to execute the concilia- 
tion agreement as if it was a decree of a civil 

Court, is‘not affectedeby the application of 
material rules as to artificial cuts under 
8.22 of the Bombay Agricultural Debtors 
Relief Act, 1947, so as to make the said 
application ultra, evires of para. 5 of the 
Kolhapur State (Application of Laws) Order, 
1949. 
RAMCHANDRA VITHAL 0. PAYAGONDA. í 
58 Bom.L.R.758. 


KOLHAPUR STATE (APPLICATION OF 
LAWS) ORDER, 1949, PARA. §, PROVISO. 
See BOMBAY AGRICULTURAL DEBTORS RELIEF 
Act, S. 22 (2) (3). 58 Bo.L.R.758. 


LABOUR COURT, Jurisdiction of.» 
The provision contained in the Arbitra-. 

tion Act, 1940, for setting aside an award on 

the ground of misconduct of an arbitrator 


. applies to an award made by a private arbi- 


trator to whom an industrial dispute is sub- 
mitted under s. 66 of the Bombay Industrial 
1946. Therefore, once an 
award has been filed as provided by s. 74 of 


. the Bombay Industrial Relations Act, the 
‘ Labour 
' jurisdiction under s. 68 of the Act to enter- 


Court or the Industrial Court has 


tain an application to set aside the award. ' 

When a Labour Court exercises the power 
of a civil Court under the Arbftration Act, 
1940, under s. 68 of the Bombay Industrial 
appeal lies 


against, 
the decision of the Labour Court to the Labour 


: Appellate Tribunal under s. 7 of the Industrial 


Disputes (Appellate Tribunal) Act, 1950. 
TEXTILE Las. Asscn. v. LABOUR APP. TRIB. 
58 Bom.L.R.26. 


LAND ACQUISITION ACT (1 of 1894)— 
Claimant chauenging award made by Land 
Acquisition Officer by relying on sales effected 
near acquired land to show that value of land 
bs ed than thal given by such Officer—Claimant 
whether must prove fact and genuineness of 
such sales 4rrespective ef any admissions relating 
to nature of such sales made by other party 


` — Burden of proof. 


A claimant in challenging the award made 


' by the Land Acquisition Officer under the 


Land Acquisition Act, 1894, can rely on sales 


: Of land effected near the area under acquisi- 


tion, to show that the value of the land is 
higher than the value given by the Land 
Acquisition Officer. But in relying on such 
a sale the claimant must rely not only on 
the factum of the sale, but also on the. fact 
that that particular sale is a genuine sale. 
It is always open to the other party té&®admit 
that a particular sale on which the claimant 
is relying is a genuin€ sale and the claimant 
need not prove anything more except the 
factum of the sale. Therefore, in each case 
it would depend upon what is the nature 
of the admission made by one party or the 
other in the land reference proceedings. In 
such circumstances three tions msy arise: 
The Land Acquisition Officer may only adpait 
the factum of the sale, in which case, if the 
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LAWD ACQUISITION ACT—(Conid.) 


claiman? has not pove anything more, 
that sale would have relevancy as far as 
the fixation of compensation is concerned. 
Secondly, the Land Acquisition Officer may 
dimit the sale subject to his right to calling 
evidence to prove that the was not a 
genuine sale, in which case it would depend 
upon the nature of the evidence led by him, 
and if he fails to lead any evidence, then his 
admission would stand and the sale must 
looked upon as a genuine sale. The third 
osition would be where the Land Acquisi- 
tion Officer may admit the sale to be a genuine 
sale; he may admit not only the factum 
of the sale but the fact that it was a sale 
between a williag purchaser and a willing 
seller. If Shere, is such an adyhission, then 
it would not be Tiecessary for the claimant 
to eadduce any evidence. Therefore it is 
not the duty of the claimant in every case, 
irrespective of the nature of the admission 
made, to call the purchaser or the vendor 
in order to prove the nature of the sale and to 
establish before the Court that it was a genuine 
sale. 

SPL. L. A. OFFICER v. TRUSTEES. 

58 Bom.L.R.(O.C.J.)766. 


LANDLORD, right to terminate protected 
tenancy. 

The right of the landlord to terminate a 
protected tenancy for purposes and in the 
manner prescribed by s. 34 cannot be exercised 
so as to limit the rights or privileges vested 
in the tenant under any usage or law, or under 
any contract, grant, decree or order of a Court, 
or otherwise howsoever. The restrictions placed 
upon the landlord by s. 84 are in addition to 
and not in substitution of those which are 
imposed upon him by contract, grant, decree, 
usage, law or otherwise. Rights already 
conferred upon tenants are, therefore, protected 
by s. 30 of the Act and additional rights are 
conferred by restricting the landlord’s right 
otherwise as provided by 8. 34. 

Bal PARVATI v. NANUBHAI. 58 Bom.L.R.794. 


LEGAL PRACTITIONERS ACT (XVII of 
1879), S. 13(f). See Bar Councits Act, S. 10. 
58 Bom.L.R.(S.C.)510. 


LIMITATION ACT (IX of 1908), S. 4. 
See BARODA STATE (APPLICATION OF Laws) 
ORDER, 1949, CL. 12. 58 Bom.L.R.399. 


——_——§. 5. See BARODA STATE (APPLICA- 
TION OF Laws) ORDER, 1049, Cl. 12. 
58 Bom.L.R.399. 


——_-——-S. 5. 

The High Court has no jurisdiction under 
s. 5 of the Indian Limitation Act, 1908, to 
condone the delay in presenting an appeal 
under s. 28 of the Press (Objectionable Matter) 

Act, 1951, because s. 5 of the Indian Limitation 
Act does not apply to appeals under s. 28 of 
the Press (Objectionable Matter) Act. 

STATE v. C. N. RAMAN. 58 Bom.L.R.295. 


—— sS. 12 (2). 
_ Ifa special law provides for an application 
whi@h”in-substance is in the nature ofan 
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LIMITATION ACT, S. 12—e(Cgnid.) 


appeal, And where it would be necessary for 
the party applying to ch@llenge an order 
passed by the authority or a tribunal, then We 
time taken for obtaining a certified copy of 
order must be excluded under s. 12(2) of ghe 
Indian Limitation Act, 1908. For thas purpose 
s. 29 (2) of the Act would make the provisions 
of s. 12 (2) applicable to thate application, 
although that application may not strictly come 
within the am k of s. 12 (2). 

The Charity Commissioner gave his decision 
under s. 70 of the Bombay Publie Trusts Act, 
1950, on July 22, 1953, and on September 
29, 1958, the petitioner applied to the Court 
under s. 72 of the Act to set aside the decision 
of the Charity Commissioner. On the question 
whether the application was barred by limita- 
tion as it was made beyond the ere prescribed. 
under s. 72, it was contended by the petitioner 
that on August 10, 1958, he Had a plied for 
a certified copy of the order of the Charity 
Commissioner and he obtained that order on 
A 19, 1953, and, therefore, under s. 12 
(2) of the Indian Limitation Act, 1908, he was 
entitled to exclude the time taken up in obtain- 
ing the certified copy of the order :— 

Held, that the time taken for obtaining a 
certified copy of the order of the Charity 
Commissioner must be excluded under s. 12 
(2) of the Indian Limitation Act, and that, 
therefore, the application was in time. 
PRADHAN v. BOMBAY STATE FEDERATION ETC. 
58 Bom. L.R.894. 


———S. 14. 

Section 9(1)(c) of the Provincial Insolvency 
Act, 1920, does not prescribe a period of limita- 
tion for presentation of a petition by a creditor 
for adjudication but sets out a condition 
precedent on the strict compliance of which 
alone a petition for adjudication can be 
maintained. Therefore a petition filed after 
the expiry of three months cannot be made to 
conform to the strict requirement of 8. 9(1X¢) 
of the Act by applying the rule contained in 
s. 14 of the Indian Limitation Act. 
MOKSHAMADANLAL 0. à 

58 Bom.L.R.568. 


————_Ss. 14, 19. 

The plaintiff is entitled to file a suit under the 
summary procedure or under the ordinary 

rocedure as he deems fit, and if the suit is 
barred by tine asa auinimary aut. tle suit con 
be dismissed as a summary suit giving an 
option to the plaintiff to take it over to the 
side ; but the Court cannot refuse to 
let the suit be filed. Whether a suit can be 
filed as a summary suit depends upon whether 
suit falls within the description given in 


O.XXXVIT, r. 2, of the Civil Procedure 


Code, 1908 ; it does not depend upon whether | 


the suit was barred by limitation or not, nor does 
it depend upon whether the suit would be 
in time if the plaintiff was entitled to qéducf 
when computing the period of limitation the 
time taken by him in prosecuting anOther 
proceeding under the provisions of s. 14 of the 
Indian J.imitation Act, 1908, or under a. 19 
of the Act he was entitled to take advantage 
of an acknowledgment ‘mage by the , pairs 
im order to save limitation. 
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LIMITATION ACT, Ss. 14, 19—(Contd.) 
9 ® 


e 
Whether a suit is barred by limitation has 
got to be consideyed by the Court itself whether 
t is fil€d fðr trial under the summary pro- 
cedure or the ordinary procedure. There 
is nothing in the character of s suit 
which prevents the application of the Indian 
Limftation Act, 1908, or any particular 
Article thereunder to a suit under the sum- 
mary procedure. Sections 14 and 19 of the 
Act are applicable to suits which afe filed with 
a view that they should be tried under the 
sum procedure under the provisions of 
O.XXXVII, rr. 1 and 2, of the Civil Procedure 
Code, 1908. 
MACKEY BROTHERS V. JETHANAND JESSUMAL. 
58 Bom.L.R.1050. 


———-S. 20. See Barona STATE (ApPLI- 
CATION OF Laws) ORDER, 1949, CL. 12. 
58 Bom. L.R. 399, 


— ART. 62. 

The claim for recovery as well as the claim 
to make deductions under s. 8(2) of the 
Bombay Rent Control Act, 1944, is? subject 
to the provisions of Art. 62 of the Indian 
Limitation Act, 1908. 

A claim for deduction was made by the 
tenant under s. 8(2) of the Bombay Rent 
Control Act, 1944, in respect of a premium 
paid by the tenant to the landlord. The 
claim was barred by limitation, but the tenant 
contended that the bar of limitation did not 
apply to the claim as it was in the nature of a 
atin for equitable set-off between the lessor 
and the Jessoe between whom a fiduolary rela- 
tionship existed :—~ 

Held, that the claim for equitable set-off 
was barred by limitation as there was no 
fiduciary relationship and no accountability 
between the landlord and the tenant. 

SOHRAB TAVARIA V. JAFFERALI. 
58 Bom.L.R.680. 


————ART 144—Rombay Agricultural Deb- 
tors Relief Act (Bom. XXVIL of 1947), Sec. 24— 
Transfer of Property Act (IV of 1882), Secs. 55(6) 
(b), 95,100—Land sold by oral sale tn 1911 for 
Rs. 500—Application made in 1947 for adjust- 
ment of debt and possession on ground that 
land conveyed by way of security for loan— 
Whether claim barred by limitation. 

Certain land was sold in 1911 by an oral 
sale for Rs. 500 by the grandfather of the 
applicant to the father of the opponent. In 
1947 the applicant claimed adjustment of the 
debt under the Bombay icultural Debtors 
Relief Act, 1947, and asked for possession of 
the land alleging that the land was conveyed 
by way of security for the loan of Rs. 500. 
On the question whether the claim was barred 
by limitation :— 

Held, that though in the light of the decision 
in Jibhaco Harising v. Ajabsing, 54 Bom. 
&.Re 971, the p ing initiated by the 
applieant under the Act could be entertained, 
the elaim made by the applicant for adjust- 
ment of the debt was barred by limitation 
under art. 144 of the Indian Limitation Act, 
1908. 

Mananu Burks v. Daga NATHU. 
° ° 58 Bom.L.R.217. 
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LIMITATION ACT, ART. 144.. See 
BOMBAY AGRICULTURAL DEBTORS 


Act, 1947, S. 82. 58 Bom &é.R.735. 
t 
—— ART. 148. See Lunration Act, 
1908, Art. 144. 58 Bom. L.R.217. 
j e 
MUNICIPAL ACT (BOROUGHS) 
(Bom. XVIL of 1925), S. 3(2)(8). 

The two definitions “building” and “land” 
contained in s. 8(2) and 8(8) respectively of 
the Bombay Municipal Boroughs Act, 1925, 
are not mutually exclusive. Both are inclu 
sive and neither is exhausitve. Therefor 
land which is built upon would also fall within 
the definition of building. When the power 
is conferred upon a munici to assess 
general sanitary cess on buil , for the pur- 
poses of valuation the buildingecannot be 
looked upon as detachedefiém or divorced 
from the land on which it stands, andethe 
municipality in valuing the building can value 
the land along with it. 

GopaL Mirus Co. v. Broacu Bor. Mun. 
58 Bom.L.R.300, 


————S. 73—Whether municipality can 
impose ni doe under 8. 73 tn form of rate on 
lands or butldings—Land built upon whether 
falls within definition of building in Act— 
Chief Officer whether can amend assessment 
list after its completion and notice in respect of 
at given under ss. 80 and 81—Whether s. 111 

udes jurisdiction of civil Court to decide 
ala which are to be decided by Magistrate— 

t questions can be considered by Magis- 
trate—Munictpaliiy whether can impose house 
tae assessed on capital value—Failure to 
observe literally requirements of s. 75 whether 
would constitute a breach of requirements of 
the section. 

The municipality has the power to impose 
any tax under s. 78 of the Bombay Municipal 
Boroughs Act, 1925, in the form of a rate on 
lands or buildings, and if such a tax is imposed, 
then the provisions of ss. 78 to 89 of the Act 
would apply, and such a tax could be recovered 
as a first charge under s, 112. 

The two definitions “building” and “land” 
contained in s. 8(2) and 3(8) ly of 
the Bombay Municipal Boroughs Act, 1925, 
are not mutually exclusive. Both are inclu- 
sive and neither is exhaustive. Therefore, 
land which is built upon would also fell within 
the definition of buil When power is 
conferred upon a municipality to assess 
general sanitary cess on building, for the pur- 
o of valuation the building cannot- be 
ooked upon as detached from or divorced 
from the land on which it stands, and the 
municipality in valuing the building can value 
the land along with it. 

Three taxes, viz. a general sanitary cess, a 
lighting tax and a special education#l Cess, 
which were sanctiovas by Government, were 
imposed by a municipality, and under the 
sanction these taxes were linked to the house 
tax and they were levied at a certain percen- 
tage of the house tax as it then stood. These 
three taxes were increased from time to time, 
as a result of the house tax being ; 
without following the procedure req to be 
followed under ss. 75, 76 and 77 of the Bombay 


1956.) 
e 


Q 

ICIPAL ACT (BOROUGHS), S. 73 
—(Contd.) 
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Municipal Boroughs Act, 1925. The muni- 
cipality contended that whenever the house 
tax was increased, automatically there could 
be an increase in these thfee taxes :— 

Heid, that the imposition of increase in these 
three taxes was illegal and not justified by the 
provisions of the Act. 

The Chief Officer has no authority to amend 
the assessment list once it is completed under 

. 78 of the Bombay Munici Boroughs 
Kit, 1925, and in respect of which notice was 
given under ss. 80 and 81 of the Act. A 
municipality, therefore, cannot demand and 
the assessee js not liable to pay tax on the 
basis of an assessment list which is unautho- 
risedly altgred find amended by the Chief 
Officer. ee 

Section 111 of the Bombay Municipal 
Boroughs Act, 1925, excludes the jurisdiction 
of the civil Court to decide questions which are 
to be decided by the Magistrate and ultimately 
in revision by the appellate Court. The 
jurisdiction of the Magistrate under s. 110 of 
the Act is limited to considering the question 
with regard to the quantum of taxation. 
It is not open to him to consider whether the 
tax that was imposed was valid or ultra vires 
the municipality. Therefore, to that limited 
extent the jurisdiction of the civil Court is 
excluded. It is open to an assessee to chal- 
lenge the order itself of the Magistrate, but so 
long as that order stands, it would not be open 
to an assessee to have the quantum of tax 
reviewed by a tribunal other than the tribunal 
set up under the Act. 

Whether certain items of property should be 
assessed as one property or different properties 
or whether certain property should be assessed 
as residential or business premises or whether 
certain land should be assessed on the basis of 
agricultural land used for agricultural purposes 
or on a different basis, are questions of valuation 
with regard to which the Magistrate under 
s. 110 of the Bombay Municipal Boroughs 
Act, 1925, is the only authority who can decide 
these questions and the civil Court has no 
jurisdiction to decide them. 

Gora Murs Co. v. Broacu Bor. Mun. 
58 Bom.L.R.300. 


—_———$. 75. 

Under s. 75 of the Bombay Municipal 
Boroughs Act, 1925, a municipality can im- 
pose house tax assessed on the capital value of 
lands and buildings. 

Section 75 of the Bombay Municipal 
Boroughs Act, 1925, requires & substantial 
compliance with the procedure laid down in 
s. 75. Failure to observe literally and tech- 
nically what s. 75 requires would not be a 
b of the important requirements neces- 
sary under s. 75 before a tax can be imposed. 
Gora, Minis Co. v. Berpacu Bor. Mun. 

58 Bom.L.R.300. 


MUNICIPAL ACT 
58 Bom.L.R.300. 


——S. 76. See 
(Bornouaus), 1925, S. 73. 


hs. 77. See Municmar Acr (Borou- 
GHse 1925, S. 78. 58 Bom.L.R.300. 
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MUNICIPAL ACT (BOROUGHS), S. 78. 
See MUNICIPAL Agr (Borovuass), 16235, S. 78. 
e 


58 Bom.L.R.300. | 


® e 
—————S. 80. See MUNICIPAL Act (Borap- 
GHS), 1925, S. 78. 58 Bom.L.R.300. 


——_———§. 80. See AlUNICIPAL Acted Boxtou- 
Gus), 1925, S. 82. 58 Bom. L.R.375. 


S°81. See MUNICPAL AcT (BoroU- 


GHS), 1925, S. 78. 58 Bom.L.R.300, 


S. 81. 
Gus), 1925, S. 82. 


See MUNICIPAL Act (BoroU- 
58 Bom.L.R.375. 


——S. 82—Chief Officer of municipality 
amending assessment last for official year 
1961-52 on March 31, 1952, tn respect of 
newly constructed building for which completion 
certificate issued on October 18, 1961—Standing 
Committee of municipality rejecting objection 
to valuation of butiding on July 9, 1962— 
Whether? municipality can levy house tax for 
year ended on March 31,1952, by assessing 
building in official year 1952-63. 

The applicant constructed a building within 
the limits of a borough municipality and 
received a completion certificate in respect 
of it from the municipality on October 18, 
1951. On March 81, 1952, the Chief Officer 
of the Municipality amended the assessment 
list for the official year 1951-52 and incorporated 
therein an entry relating to the building for 
the period from October 18, 1951, to March 81, 
1952. On the same day he issued a notice to 
the applicant invi objections | inst 
valuation of the building. The applicant 
received the notice on April 2, 1952, and he 
submitted his objections to the valuation. 
On July 9, 1952, the Standing Committee of 
the Municipality rejected the objections and a 
bill was sent to the applicant calling upon him 
to pay house tax due for the priod from October 
18, 1951, to March 81, 1952. On the question 
whether the municipality had the right by 
assessing the building in the official year 1952- 
58 to levy house tax for the year 1951-52 
which ended on March 31, 1952 :— 

Heid, that the Chief Officer had no authority 
to make an ex parte amendment or alteration 
of the assessment list, 

that the Standing Committee having rejected 
the objections on July 9, 1952, the earliest 
day on which the entry must be deemed to 
have been made in the assessment list and the 
date from which the liability of the applicant 
to pay the tax arose, was April 1, 1952, and 

that as before the official year 1951-52 
expired on April 1, 1952, no alteration was 
effected in the assessment list as prescribed 
under s. 82(2) of the Bombay Municipal 
Boroughs Act, 1925, it was not open to the 


municipality to re-open the assessment, list: 


for the expired year and to levy houge tax 

for that year. @ 

CHALISGAON Bor. Mun. v0. MULTANCHAND. 
58 Bom.L.R.375. 


—_—_——-S. 84. See MUNICIPAL Act (Borov- 
GHS), 1925, S. 82. e 58 Bore.L.R.375. 
© e e e 
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MUNICIPAL ACT (BOROUGHS), S. 110. 
See MuteenpAn Acr(Borquess), 1925, S. 73. 
58 Bort.L.R.375. 


—*_ssitf See Muntcrat Acr(Borov- 
ens), 1825, S. 73. 58 Bom.L.R.375. 


4S. 112. See MUNICPAL Acr (BOROU- 
Gus}, 1925, S. 73. 58 Bom.L.R.375. 


——— S? 123(7). See MONJCIPAL ACT 
(Borovcas), 1925, S. 204. 


° 58 Bom.L.R.636. 





--S. 204—Municipality filing criminal 
complaint under s. 123(7) for unauthorised 
consiruction of building—Suit under s. 204 
filed against sume person, pending stich com- 
plaint, for demolition of unauthorised consiruc- 
tion—Wheiher municipality entitled to maintain 
suit. 

A municipality filed a criminal complaint 
against the respondent under s. 128(7) of the 
Bombay Municipal Boroughs Act, 1925, for 
unauthorised construction of a building in the 
municipal area. During the pendengy of this 
complaint, the pally filed a suit against 
the respondent under s. 204 of the Act for an 
injunction restraining the respondent from 
seas ea the said building either by himself 
or bis tenant and for a direction to the res- 
pondent to demolish the unauthorised cons- 
truction. On the question whether the 
municipality was entitled to file the suit, the 
municipality contended that when the res- 
pondent built without obtaining any per- 
mission from it or in defiance of its by-laws, 
the right of the municipality to regulate the 
building construction in its area was affected, 
and the suit was, therefore, maintainable under 
s. 204 of the Act :— 

Held, that there was no right in the muni- 
cipality correlative to the obligation upon 
the respondent not to build without its per- 
mission or in contravention of its by-laws, 
and, therefore, the mumicipality could not 
maintain the suit. 

THana Bor. MUN. t. .AKBARALLI. 
58 Bom.L.R.636. 


MUNICIPAL ACT (CORPORATION) 
(Bom. JIT of 1888), Ss. 56, 56B—Notice under 
s. 274(1) issued by Deputy Municipal Com- 
misstoncr---Wheiher Deputy Municipal Com- 
missioner competent to issue notice— Whether 
powers and dulies of Commissioner specified 
in „Act but not mentioned in s. 68(2) can be 
delegated to Deputy Municipal Commissioner 
under ss. 56 or 50B. 

It is competent for a Commissioner to direct 
under ss. 56 and 56B of the Bombay Muni- 
cipal Corporation Act that a Deputy Muni- 
cipal Commissioner shail exercise such of his 
powers and perform such of his duties conferred 
or imposed upon him by the Act, including 
those specified in sections not referred to in 8. 
68(2)eof the Act, as he, the Commissioner, 
mayedecm proper. 

STATE ct. N. A. RAUIMBHOY. 
58 Bom.L.R.600. 





—S. 68. See Municrpan Acr (Cor- 
PORATION} 1888, Ss 56. 58 Bom.L.R.600. 
© 
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§. 274(1}. See MUNICIPAL ACT (CoRPORATION) 
1888, S. 56. 58 Bont. L.R.600. 


————-§. 381(1\ikd), (it}—Premises be- 
coming nuisance e of use to which they 
are put—IVhether action can be taken for al- 
ing nuisance in regard to such premises— 
Premises containing cloth bales and thread 
bobbin boxes—Commisstoner coming to conclusion 
that premises nuisance because of such storage 
increasing risk of fire—Commissioner whether 
entitled to take action for abatement of Gaii i 
under s. 381(1 Xii). 

The Bombay Municipal Corporation Act 
does not say anything about why or in what 
manner the premises should be likely to cause 
danger or become dangerous,to life or injurious 
to property before the Commigsioner could 
opine that they were a nuiwafice: whether this 
should be on account of the state in whichethey 
are, or on account of the use to which they are 
put. Therefore where the Commissioner 
comes to the conclusion that certain premises 
have become a nuisance beeause of the 
storage of cloth bales and thread bobbin boxes 
there, which increase the risk of fire, he 3s 
entitled to take action for abatement of the 
nuisance under s. 881(7)(ti) of the Act. 

L. N. Gapopra & Sons v. STATE. 
58 Bom.L.R.392, 


NAVY (DISCIPLINE) ACT (XXXIV of 
1934), S. 43. 

In order that an act, disorder or neglect 
may be regarded, as prejudicial to good order 
and discipline within s. 48 of the Indian 
Navy (Discipline) Act, 1984, it must have some 
direct relation to the duty which is required 
to be performed by a person subject to naval 
duty. The Legislature did not intend by 
enacting s. 48 of the Act which penalises 
“miscellaneous offences” to render every act 
done by a person subject to Naval law, which 
may be regarded as an offence under the 
ordinary law of the land, or which may be 
baleen as contrary to good morals, punish- 
able under s. 48. Section 48 is intended to 
punish acts, disorders or neglects which tend to 
prejudice good order and naval discipline, and 
it is necessary that at the time of doing the 
act or being guilty of disorder or neglect the 
offender must be on active duty. 

STATE V. DATTATRAYA TULSHIRAM. 
58 Bom.L.R.157. 


PARLIAMENT, power to Icgislate. 

Under art. 245(1) of the Constitution of 
India, Parliament can legislate conferring 
upon ea State Government a power to detain u 
stad beyond its territorial jurisdiction. 

RALHAD KESHAV t. Cosmin. or POLICE. 

58 Bom. R.602. 


PARTNERSHIP ACT (IX of 1932), S. 25. 
A suit on promissory notes, filed by the 
plaintiff against two partners who constituted a 
firm, was stayed against one of the partners, 
who was 2 displaced person, as he had applied 
to the Tribunal set up under the Displaced 
Persons (Debts Adjustment) Act, yo5i, for 
adjustment of his debts. The suit as con- 
tinued against the remaining partner who was 


Pad 


1956.]e : 


PARTNERSHIP ACT, S. 25—({Contd). 
e 


a non-displaced senon On the question as 

to the liability of the non-displaced partner 

with d to the debt* for which he was 

liable jointly and severally with the displaced 
er :— 

Held, that the plaintiff had the right to 
recover the debt in full from the non-displaced 
partner. 

IRDDARLAL BHATIA V. SIANGHARAM, 

î 58 Bom.L.R.267. 


————SsS. 30. 

The assessee who had started a partnership 
firm admitted ‘this minor son A to the benefits 
of the p erfhip. The minor attained 
majority om Augugt 22, 1950, and he elect- 
ed to remain a partner of the firm. After a 
freslf partnership deed was executed between 
the assessee and A on August 28, 1950, A 
died on August 81, 1950. The accounts of the 


firm were closed at Divali every year, The' 


Income-tax Officer calculated the propor- 
tionate profits coming to the share of A upto 
August 22, 1950, when he attained majority, 
at Rs. 2,49,459 and included this sum in the 
assessment of the assessee for the Samvat 
Year 2006 (assessment year 1951-52) under 
s. 16(3) of the Indian Income-tax Act, 1922, 
contending that this sum constituted the 
income of A as a minor and that, therefore, the 
assessee, who was the father of A, should pay 
tax on the amount :— 

Held, that as soon as the partnership deed 
of August 28, 1950, was executed and A elected 
to continue as a partner, the only right that A 
had was to receive his share in the profits 
when the accounts were made up at Divali, 

that in the circumstances of the case the 
only debt that came into existence and with 
regard to which A or rather his estate acquired 
a right to receive the payment was a debt 
which could only be ascertained on making up 
the accounts of the partnership as of August 
81, 1930, 

that A had, therefore, no right to receive the 
profits that might have arisen when he attained 
majority on August 22, 1950. ` 
BAHOGILAL LAHERCHAND v. Cower. I. T. 

58 Bom.L.R.57. 


——— S. 48. 

All that s. 48 of the Indian Partnersbi 
Act, 1982, lays down is the order in whi 
the assets of a firm have to be applied on 
dissolution. The section does not require that 
the assets of the firm should of necessity be 
sold. 

Coxe I. T. v Wausr Dang. 


58 Bom.L.R.54. 
@ 


PASSPORT ACT (XXXIV of 1920), S. 3. 
See PasspoRT RULES, 1950, R. 3. 
58 Bom.L.R.477. 


PASSPORT RULES, 1950; R. 3—Indian 
P ort Act (XXXIV of 1920), Sec. 8— 
Foreignars Act (XXXI of 1946), Sec. 3—Permit 
System Gules, 1949, r. 19—Foreigner un- 
authprisedly residing in India beyond period 
permitted by his visa—Whether such foreigner 
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PASSPORT RULES: R. 3—(Conid.) 
e 


has committed offence under rẹ 6(a) of Indian 
Passport Rules—Ccnstruction. — 
Continued unauthorised residence of & 
foreigner in India beyond the period permitted 
by his visa cannot attract the „provisions. 8f 
rule 8 of the Indian Passport Rules, 195%, 
and be made the basis of his conviction under 
r. 6(a) of the Rules. 
STATE vo. ÏBRAHIM ADAM. 58 Bom.L.R.477. 
——§——R. 6(a). See Passport Ru zs, 1950, 
R. 8 58 Bom.L.R.477. 


PAYMENT OF WAGES ACT (IV of 1936). 
The conditions of service of an employee of 
the railway authority with regard to his sus- 
pension and with regard to the wages to which 
he is entitled during the period of suspension 
are regulated by the rules framed by the 
Governor-Gen under s. 241 of the Govern- 
ment of India Act, 1985, and, the Payment of 
Wages Act, 1986, has no application with 
regard te these conditions, and it is not open 
to an employee to claim an amount as being 
illegally deducted by the railway authority 
when that deduction is legal and permissible 
under the rules framed by the, Governor- 
General under the Government of India Act. 
E. THILLAI NATARAJAN T. FERNANDES. 
58 Bom.L.R.821. 


———Authority under lct, nature of juris- 
diction exercised by—Employer and employee 
relying on different contracts—Whether Au- 
thority can decide which of two contracts regu- 
lates rights and liabilities of parties. 

The jurisdiction of the Authority under the 
Payment of Wages Act, 1986, is limited to 
decide what is contract in the sense of cons- 
truing the contract in order to determine the 
liability of the employer to pay wages. But 
when the employer and the employee come 
before him and rely on different contracts, it is 
not within his jurisdiction to decide which of 
the two contracts holds the field, which of 
them is subsisting and under which of them 
the employer is liable to pay wages. It is 
only when there is no ute as to the contract 
that subsists and re tes the rights and 
liabilities of the parties that the jurisdiction 
of the Authority arises to determine the 

uantum of wages. 
ANTHONY ALMEDA 0. TAYLOR. 


58 Bom.L.R.899. 


PENAL CODE (Act XLV of 1860), S. 120B— 
Four accused charged under s. 120B and three 
of these acquitted of the charge—Whether 
remaining accused could be held guilty of 
offence of criminal conspiracy. 

A charge as framed under s. 120-B -of the 
Indian Penal Code, 1860, was levelled against 
four named individuals, viz. accused Nes. Is 
2, 3 and 4. The charge was not a eharge 
against them and other persons unkown. 
Accused Nos. 2, 8 and 4 were acquitted of that 
charge. On the question whether, under the 
circumstances, accused No. 1 could be convict- 
ed of the offence under s. 120-B :— 

Held, that accused No. 1 could not be 
convicted of the offence under s. 120-B When 
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his alle co-gonspirators accused Nos. 2, 
8 and 4 were*acquitted of that offence. 
TOPANDAS t. STATE OF BOMBAY. 

58 Bom.L.R.(S.C.}492. 


b, 
- 40 @ 
—_———§. 161-—Solvency certificate issued 
accused a Police Patil on receiving gratifica- 
tion—Whether accused in issuing certificate 


doing an official act—What consititules an 
official act within s. 161. 

Under s. 161 of the Indian Penal Code, 
1860, an official act, for the doing of which a 
public servant accepts or obtains or agrees to 
accept or attempts to obtain gratification other 
than legal remuneration, mustbe anact which 
in his capacity as a public servant he can do, 
but need not be an act which the public servant 
is obliged to do. 

If the act ts done or intended to be done in 
his official capacity as distinguished from his 
purely private capacity, it is not necessary 
that the public servant should be obliged to do 
the act. The act or omission for the doing 
of which gratification is obtained or accep 
or attempted to be obtained must be in con- 
nection with the official functions of the public 
servant. 

The accused, a Police Patil, gave a solvency 
certificate, which was to be used in criminal 

roceedings, describing himself as the Kamgar 
atil, and for issuing this certificate he accepted 
a sum of money as pratification :— 

Held, that the accused in issuing the sol- 
veney certificate was doing an official act, and 
as for doing that official act he had accepted 
the money, he was guilty of an offence under 
s. 161 of the Indian Penal Code. 

STATE U. SHAMBAO NAYJI. 


58 Bom.L.R.355., 


————S. 186—“Obstruction”, what consti- 
lutes—Actuat criminal force whether necessary 
to constitute obstruction—Coniempi of Couri— 
Whether accused committing offence under 8. 
186 also commits offence of contempt of Court. 

To constitute ‘‘obstruction” within s. 186 
of the Indian Penal Code, 1860, it is not neces- 
sary that there should be actual criminal force. 
It is sufficient if there is either a show of 
force or a threat or any act preventing the 
execution of the process of the civil Court. 

The Court, on the application of the plaintiff 
for execution of his decree against the accused, 
issued a warrant for possession of certain land. 
The plaintiff accompanied by a bailiff went to 
the land with a plough and bullocks to obtain 
possession of the land. The accused obstructed 
the plough by standing before it and by taking 
out the yoke pins and driving the bullocks out 
of the land by beating them. The accused 
stated that they would not give possession of 
the dand at any cost and gave in writing 
their eobstruction which was noted on the 
wartgnt. The accused were prosecuted for an 
offence punishable under s. 186 of the Indian 
Penal Code. The trying Magistrate acquitted 
the accused of the offence, holding that the 
evidence proved that the bailiff voluntarily 
desisted from giving ion after the 
acelised gave in writing their resolve not to 
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part with their land, §nd that accordingly no 
offence under 8. 186 was committed :— 

Held, that as it was proved that the accused 
had resisted the dtlivery of possession by 
words and objected to the execution of the 
warrant, they had committed the offence under 
8. 186 of the Code. 

If an accused person obstructs a public 
servant in the discharge of his public func- 
tion, the accused person commits two offen 
One offence committed by him is the alleged 
obstruction which comes within s. 186 of the 
Indian Penal Code and the other offence 
committed by him is the offence pf having been 

ty of undermining the authority of the 
urt. Therefore, if an person has 
committed an offence withis æ 186°of the Code, 
he would seem to have committed alsp an 
offence of contempt of Court. 
STATE OF Bombay v. BABULAL. | 
58 Bom. L.R.1021. 


———_—S. 302. 

The accused, on a police report, were put up 
before a Magistrate for an offence under s. 802 
read with s. 84 of the Indian Penal Code, 
1860. During the course of the inquiry pro- 
ceedings the accused applied to the Magis- 
trate that they should be permitted to lead 
evidence to rove the allegations made 
against them by the prosecution. This 
application was rejected by the Magistrate on 
the und that there was no provision in 
law (i.e. 8. 207A(4), Criminal Procedure Code), 
for allowing defence evidence :— 

Held, that the Magistrate was wrong in 
rejecting the application of the accused on the 
ground that there was no provision in law for 
a defence witness, 

that he should have considered the 
nature of the evidence and should have exer- 
cised his discretion under s, 540 of the Cri 
minal Procedure Code, and, 

that if he had come to the conolusion 
that any of the witnesses was essential to the 
just decision of the case, then it was his duty 
to summon such witness. 

ARUNACHALAM SWAMI U. BOMBAY STATE. 
58 Bom.L.R.628. 


——-§. 332. See Bompay Porca Act, 
1961, S. 81. 58 Bom.L.R.551. 


———— S.. 366. 

The accused, a naval rating, who was serving 
in the Indian Navy, was prosecuted for an 
offence under s. 866 of the Indian Penal Code, 
1860, alleged to have been committed by him 
while he was on leave of absence. The trial 
Magistrate held that there was primg facie 
evidence against the accused and directed that 
the accused be committed to the Court of 
Session to stand his trial on the charge under 
s. 366 of the Code. The Sessions Judge 
made a reference to the High Court for quashi 
the order of commitment made by the 
Magistrate, as, in his opinion, the committing 
Magistrate in making the order ignored 
the provisions of s. 549 of the C Pro- 
cedure Code, 1998, and the rules framed 
thereunder, inasmuch as, before committing 


Pd 
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PENAL CODE, S. 366—({Conitd.) 
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athe accused to the of Session, he had 
failed to intimate Commanding Officer 
about the p Ings against the accused :— 
e Held, that the offence not having been 
committed at a place specified in the first part 
of s. 46 of the fndian Navy (Discipline) Act, 
1984, and the offence not falling expressly 
H within the terms of ss. 2 to 42 of the Act, 
\ the ordinary Criminal Tribunal had jurisdic- 
tion without reference to the competent naval 
uthorities to the accused for the offence 
alleged to have been committed by him, and 
the committing Magistrate did not err in failing 
to give intimation of the proceedings before 
him to the Cémmanding Officer as the accused 
* was not lig ble f be tried for the offence by 
* a Court- j an 
STATE v. DATIATRAYA TULSHIRAM,. 
58 Bom.L.R.157. 


————§. £05. i 


When s. 405 of the Indian Penal Code, which . 


defines ‘criminal breach of trust’ speaks of a 
person being in any manner entrusted with 
property, it does not contemplate the creation 
of a trust with all the technicalities of the law 
of trust. It contemplates the creation of a 
relationship whereby the owner of property 
' makes it over to another person to be retained 
by him until a certain contingency arises or to 
be disposed of by him on the happening of a 
certain event. The person who transfers 
possession of the property to the second party 
| still remains the legal owner of the property 
and the person in whose favour possession is so 
transferred has only the custody of the pro- 
perty to be kept or disposed of by him for the 
enefit of the other party the person so put in 
possession only obtaining a special interest 
by way of a claim for money advanced or 
spent upon the safe keeping of the thing or 
such other incidental expenses as may have 
been incurred by him. 
JASWANTRAI MANILAL 0. BOMBAY STATE. 
| 58 Bom.L.R.(S.C.)1026. 


! —————§. 409. 

The accused were charged under s 409 of the 
Indian Penal Code and s. 105 of the Insurance 
Act, 1988, and the facts on which the two char- 
ges were respectively based were identical. 
The accused were convicted and sentenced for 
both the offences. On appeal the order of 
conviction under s. 409 of the Indian Penal 
Code was confirmed but the order of conviction 
under s. 106 of the Insurance Act was set aside 
as the proceedings under s. 105 were held to be 
invalid and incompetent in the absence of a 
complaint ‘as required by the Insurance Act. 
Sancijon for filing a proper complaint was 
thereafter obtained and a charge was framed 
against the accused ugder s. 105 of the In- 
surance Act. On the question whether the 
accused could be punished for the offence 
under s. 105 of the Insurance Act having 
regard to s. 26 of the General Clauses Act, 
1897, and art. 20(2} of the Constitution of 
India,pit was contended that under s. 103(Z) 
of the Insurance Act, it was open to the Court 
tospass an order for restitution of the property 
in question without imposing any sentence of 
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e 
fine, that such an order would not amount to a 
unishment and, therefore, accused could 
convicted under s. 105(i) of the Act and 
an appropriate order could be passed against 
them without offending s. 26 of the Genegal 
Clauses Act and art. 20(2)of the Const®utiom— 
Held, that the imposition of fine was the 
main punishment under s. 105(7} of the 
Insurance’ Act, and the order of refund or 
restitution which the Court could pass on 
convicting the accused and imposing a fine 
on him was in the nature of an incidental or 
supplemental order, and, therefore, the order 
of restitution could not be passed against the 
accused without offending the bar created by 
8. 26 of the Genera] Clauses Act and art, 20{2) 
of the Constitution. 
STATE OF Bomaay v. S. L. APTE, 
58 Bom.L.R.578, 


PLEADER—Professional misconduct of, — 


Pleader employed by plaintiff in suit for accounts 
eément 


—Agr between plaintiff and pleader 
whereby plaintiff agreeing to pay fee to pleader 
of amount calculated at a certain percentage 
of decretal amouni—Wheiher such agreement 
consitiules professional misconduct on part of 


pleader—Bombay Pleaders Act (XVII of 1920), 


Sch, Hf. 

The plaintiff employed a pleader in a suit 
filed by him against the defendant for accounts 
and obtained a decree in his favour for a certain 
amount. The pleader filed a suit against the 
plaintiff to recover his fees from him alleging 
that by an agreement made between him and 
the plaintiff, ‘the plaintiff had agreed to pay 
him in addition to a minimum fee, a fee of an 
amount calculated at the rate of a certain 
percentage of the amount found due to the 
plaintiff at the foot of the accounts taken by 
the Court. On the question whether by 
entering into the agreement the pleader had 
committed professional misconduct ;— 

Held, that the law itself permitted as an 
exception in a suit for accounts, where the 
subject-matter is not ascertained and where the 
subject-matter is to be ascertained as a result 
of the decree to be passed in the suit, that the 
pleader should make his fees dependent upon 
the result of the litigation, and 

that, therefore, the agreement in the present 
case did not constitute professional misconduct 
on the part of the pleader. 

In every application for taking disciplinary 
action against a pleader on the und of 
professional misconduct, where the pleader has 
entered into an agreement with his client 
with regard to the payment of fees, what the 
Court has to consider is whether in entering 
into that agreement he has departed from the 
traditions and standards which the legal pro- 
fession expects from him. If he has violated 
any principle or tenet of professional thigs, 
then the Court will come to the copclusion 
that he has entered into an agreement with 
regard to the fees to be paid to him'by hig 
client which violates the standards of the 
pre n and, therefore, he is guilty of pro- 
easlonal misconduct. 

Ordinarily a lawyer shauld fix hig fees at the 
time when he is engaged by his clients He 
¢ e 
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Š 
ewould know the work which he would” have to 


edo for his cljent®and he can charge the fees 


according to what the law permits on taxntion 
or higher fees if he thinks that his status at the 
Baş or the complexity of the case demand 
that” he shoulti charge a higher fee. But 
ordinarily it must always be impro for a 
lawyer to leawe the determination of the fees 
till the conclusion of the litigation or to leave 
the determination of the fees dependent upon 
how the litigation fares. 


In re J. C. GANDHI. 58 Bom.L.R.866. 


PRACTICE (Civil)—Appeal—Questions of 
fact—Conclusions of fact based on facts proved 
or admittedA—Circumstances under which Court 
entitled to interfere with such inferences from 
facts proved. 

Facts proved or admitted may provide 
evidence to support further conclusions to be 
deducted from them, which conclusions may 
themselves be conclusions of fact and such 
inferences from facts proved or admitted could 
be matter of Jaw. The Court would be en- 
titled to intervene if it appears that the fact 
finding authority has acted without any 
evidence or upon a view of the facts, which 
could not reasonably be entertained or the 
facts found are such that no person acting 
judicially and properly instructed as to the 
relevant law would have come to the deter- 
mination in question. 

MERTA PAARIKE & Co. v. Cox. I. T. 
58 Bom.L.R.(S.C.)1015, 
on appeal from 55 Bom.L.R.814. 


PRESS (OBJECTIONABLE MATTER) 
ACT (LVI of 1951), S. 3(0), Explanation I— 
Scope of s. EAA’ dag applicable in consi- 
dering question whether writing contains ‘ob- 
jectionable matter’ within s. 8(v). 

In ascertaining the scope of s. 3 of the Press 
(Objectionable Matter) Act, 1951, two consi- 
derations arise. On the one hand, there is the 
freedom of the press and, on the other, there 
are limits within which the freedom of the 
press may be allowed to be enjoyed, and it is 
for the nice balancing of these two considera- 
tions that s.3 together with the explanations has 
been enacted. While the freedom of the press 
is a very important freedom, it has to be re- 
cognised that there are Jimits to the exercise 
of that freedom, and the limits within which 
that freedom is to be enjoyed are indicated in 
the section. 

In considering the question whether a writin 
contains objectionable matter within s. Bi 
of the Press (Objectionable Matter) Act, 1951, 
the writing is to be read as a whole and not 
merely isolated passages here and there. It 
is not right to pick up a strong expression 
hefe đnd a strong expression there. The 

neral or and the drift of the writing is to 

corfidered. Further, the Court is not 
ceéncerned with the correctness or otherwise of 
the views expressed by the writer. The Court 


e has to consider the general drift of the writ- 


ing, its tenor and its effect. The Court has to 
consider whether the e ect produced, upon the 


Acquisition of such a pecuniary 





mind of an average r is the effect which is * 
described within s. 8{p) of the Act. 
DURGAPRASAD PRASSANNAKUMAR v. BOMBA 
STATE. - 58 Bom.L.R.75. 


—————-S. 4. See, Press (OBJECTIONABLE 
MATIER Act), 1951,°S. 28. 58 Bom.L.R.295. 


——_—-S8. 23—Indian Limitation Act (IX of 
1908), Secs. 5, 292) ; art. 155—Whether High 
Court can condone delay in presenting appeal 
under s. 23 of Act LVI of 1951—Applicability 
of 8. 5 of Indian Limitation Act. 

The High Court has no jurisdictéon under s. 5 
of the Indian Limitation Act, B08, to condone 
the delay in presenting an a 1 der s. 28 
of the Press (Objectionable fatter) Act, 1951, 
because s. 5 of the Indian Limitation Act 
does not apply to appeals under s. 28 of the 
Press (Objectionable Matter) Act. 


STATE v. C. N. RamMaN. 58 Bom.L.R.295. 


PREVENTION OF CORRUPTION ACT 
(II of 1947), S. 5—Section 5(8) whether creates 
separate offence of criminal  misconduct— 
Construction. 

Section 5(3) of the Prevention of Corruption 
Act, 1947, does not create a separate offence 
of criminal misconduct independently of s. 5{7) 
of the Act, but is only a rule of evidence. 

In enacting s. 5(3) of the Act, the Legisla- 
ture did not intend to create an offence, 
separate from the one created under s. 5(1), 
but intended to lay down a rule that if a 
person’s pecuniary resources, as'compared to 
his known or legitimate sourcés of income, 
reached a point which was disproportionate 
to the said income, it shall be presumed, unless 
the person concerned accounted satisfactorily 
for it, that he had acquired those pecuniary 
resources by_the commission of an act or 
series of acts under a. 5{1). Possession of 

resources disproportionate to the 

own sources of a person’s income is not one 
particular act of a person, but is a consequence 
arising out of his habitual acceptance of 
bribes, in other words a consequence of habitual 
commission*of offences by him under s. (1). 
position is not, 
and cannot be, separate or distinct offence from 


‘an offence under s. 5( 7). 


STATE v. RANEBENNT'R. 58 Bom.L.R.317. 


PREVENTIVE DETENTION ACT (IP of 
1950). 
Under art. 25(5) and (6) of the Constitution 


of India, there is no obligation on the detain- 
ing authority to clearly communicate to the 
‘detenue, at the time when the grounds are 
‘furnished, the decision not to disclose the Yacts 


as well as the ambit of the non-disclosure. 


‘The necessity for such a°communication would 


arise only if the detenue, feeling the unds to 
be vague asks for particulars. obligation to 
communicate the decision not to disclose facts 
considered prejudicial to public interest 
may well be implied in such a situation,, But 
in the absence of any such request the 
detenue, the non-communication of the degi- 
sion cannot be held to have hampered his 


~ 


_® constitutional right 


P 
1956] 
? a 
PREVENTIVE 
-—{Con{d.) 


i 
DETENTION ACT 


$ representation and an 
obligation to communicate cannot be implied 
in those circumstances, 
LAWRENCE D’souza v. BOMBAY STATE. 

58 Bom.L.R.(8.C.)989. 


—————§. 3—Grounds furnished to detenu 
mentioning important ground which is not correct 
—Whether detaining authority can be said 
to have applied its mind to relevant circum- 
stances as required by law before making order 
of detention—Approval of State Government 
under 3. 3(8), nature of—Whether approval 
given by S Government on incorrect facts 
placed before it Aitiates such approval. 

The satsfactiqn which is necessary under 8. 8 
of the Preventive. Detention Act, 1950, 
béfore a valid order of detention can be made, 
must indubitably be bdsed upon the grounds 
which are subsequently furnished to the detenue 
under s. 7 of the Act. When, therefore, a 
most important material is placed before the 
detaining authority and an order of detention 
is made, which material subsequently turns out 
to be a material which did not exist then, it 
cannot be said that the detaining authority 
applied its mind to all the relevant and proper 
circumstances before it made the order con- 
| a by the Act. 

e approval required under s. 8(3) of the 
Preventive Detention Act, 1950, is not a 
mechanical approval ; it is an approval which 
requires a certain mental process and that 
mental process can only be possible provided 
not only relevant and proper materials are 
placed before the Government, but also correct 
facts are placed before the Government. If 
the Court is satisfied that the State Government 
gave its approval on incorrect facts placed 
before it, then the approval is vitiated by 
extraneous factors and it cannot be an ap- 
Poe required by law. 

AL KESHAV v. COMOR. OF POLICE. 

58 Bom.L.R.473. 


—_—_——-S. 3—Constitution of India, Aris. 162 
246(1), 22(4) and (7\c)}—Detatning authority 
detaining person in interest of mdintenance of 
public order—Grounds of detention whether 
must be germane to question of matntenance 
of public order—Grounds given germane to 
other emergencies contemplated by s. 3(1)(a) of 
Aci—Validity of order—Grounds to have rational 
probative value from point of view of prejudicial 
activity within ambt of Act—Basic principles 
to be applied by Court in construing Act— 
Power of Parliament to legislate conferring 
upon State power to detain person beyond its 
territorial jurisdiction—Whether under 8. 3(8) 
appwcal of Government of place of detention 
required. 
power to det#in a person, under the 
Preventive Detention Act, 1950, is conferred 
upon the State in order to meet various 
em cies and the detaining authority must 
be satisfied that there is a prejudicial activity 
on the part of the person sought to be detained 
whicl® has a bearing on that particular emer- 
ggnoy. If the detaining authority seeks to 
tain'a person in the interest of the main- 
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PREVENTIVE DETENTIỌQN ĄCT, S. 3 
—{Contd.) ° -o 


tenance of public order, thẹn the grounds or» 
which the order is made and which are com- 
municated to the detenu must be germant to 
the question of the maintenance of public ofder. 
Even though the grounds may be erp to 
the other emergencies contemplated by‘s. 3(1) 
(a) of the Act, inasmuch as the power is not 
exercised, for the purpose of meeting that parti? 
cular emergency, the order would be bad if 
every one of the grounds does not fall witħin 
the ambit of the exercise of the particular 
power under s. 8(1). 

The activity relied upon by the detaining 
authority must be such as being reasonably 
capable of being considered as a prejudicial 
activity, or, it must be possible to infer from 
the specific activity referred to in the ground 
that what the detenuc was doing was something 
which is prejudicial to the maintenance 
of public sede. The ground relied upon must 
have a rational probative value and the pro- 
bative value must be from the point of view of 
the pfejudicial activity alone which can come 
within the ambit of the Act. 

If the Court is satisfied that an order of 
detention under the Preventive Detention 
Act, 1950, has been made bona fide, that care 
and caution has been given to the making of 
the order, that proper grounds have been 
furnished and every attempt has been made to 
give such particulars as are possible, then it is 
open to the Court to say that it should take a 
reasonable view of the order made by Govern- 
ment. It would then not be proper to 
dissect the order so as to find out whether 
there are mistakes in punctuation, whether 
the language used is proper, and whether there 
has been lapses of ar or of English. 

Under art. 245(1) of the Con tion of 
India, Parliament can legislate conferring upon 
a State Government the power to detain a 
person beyond its territorial jurisdiction. 

Section 8(3) of the Preventive Detention 
Act, 1950, does not require the approval by 
Government of the place of detention. What 
a. 8 of the Act requires is the approval by 
Government of the order of detention and not 
the order regulating the place or conditions 
of detention made by the proper authority 
under s. 4. 

It is not for the Court to decide or determine 
the truth of the grounds or the particular» 
furnished by the detaining authority to the 
detenue. The Court performs a very .limited 
function and that function is to satisfy itself 
that the grounds fall within the ambit of the 
Preventive Detention Act and the grounds 
furnished are such as to afford the detenu a 
reasonable opportunity to make the representa- 
tion to the Advisory Board constituted under 
the Act. . 
PRALHAD KESHAV v. Cosmin. OF POLICE. 

58 Bom.L.R.602. 
e 


S. 5. See PREVENTIVE DESENTION 
1950, S. 3. 58 Bom.L.R.602. 


———_S. 7—Constitution of India, Art. 22(5) 

and (6)}—Furnishing of grounds to detenu— 

Facts which detaining authority copsiders 
e 


ACT, 
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PREVENTIVER DETENTION ACT, 8. 7 
—(Contd.) * ° A 


€rrelevant, superfħious or unnecessary and 
pn ‘ib refuses to disclose these—Such non- 
disctosure whether renders grounds disclosed 
vasyy— Detaining authortiy by general averment 
in oder ef detention stating that facts not 
disclosed, not disclosed as being against public 
interesi—Detemm challenging order on ground 

t he was prevented from making effective 
i Rea n in absence of specific facts not 
disclosed—Deltaining authority in such case 
required to make affidavit dealing with each 
fact and claiming privilege in respect of it. 

When tho detaining authority wishes to 
make an order of detention under the Prevent- 
ivo Detention Act, 1950, and has the grounds be- 
fore 1t which lead to its satisfaction required b 
the Act, it must at that e consider whi 
acts should not be disclosed to the detenu 
by reason of the fact that it would be against 
public interest to disclose those facts. Having 
excepted certain facts, with regard to the 
remaining facts it would again be fgr the 
detaining authority to decide whether to dis- 
close all the facts or some of the facts. The 
detaining authority may take the view that 
some facts are irrelevant or they are superfluous 
or they are unnecessary. But in refusing to 
disclose these facts, the detaining authority 
takes the risk of its order being successfully 
challenged on the ground that some of the 
grounds disclosed are vague. 

It is not sufficient for the detaining authority 
to satisfy the Court that a privilege has been 
claimed with regard to all tacts not disclosed 
by some omnibug averment in the order that 
other facts than those disclosed have not been 
disclosed because they are against public 
interest. If in the petition challenging the 
order the detenu makes a grievance of the 
fact that certain specific facts have not been 
disclosed and which has prevented him from 
making an effective representation, it is 
incumbent upon the detaining authority to 
make an affidavit and to deal with each of these 
facts and to say that a privilege is claimed 
with regard to these facts. The Court must 
be in a position to judge that privilege has been 
bona fide claimed with regard to any parti- 
culars, the failure to disclose which has led to 
the prejudice of the detenu. 
BALKRISHNA KASHINATH v. Dist. MaG., 
THANA. 58 Bom.L.R.614, 


—_—_———-§. 9. See PREVENTIVE DETENTION 
Act, 1950, S. 8. 


————-§. 10. See PREVENTIVE DETENTION 
Act, 1950, S. 3. 58 Bom.L.R.602. 


PROMISSORY NOTE—Ececutedin Baroda— 
Merger of Baroda State with Bombay—Period 

of Limitation—Part payment, effect of. 
A pfomissory-note was executed by the 
defendarft in favour of the plaintiff on May 
e 18, 194, when a suit on a promissory-note 
uhder the law of limitation prevailing in 
Baroda prior to its merger was governed by 
e arule of six years. After the State of Baroda 
merged with Bombay, the Baroda State 
(Appligation of Laws) Order, 1949, was pro- 
° ® 
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PROMISSORY NOTE Contd.) à 


mulgated and cl. 12 of this Order provided 
that, ‘“Notwithstandi anythi contained 
in this Order, if the pe of limitation pres- 
cribed by the Indian Limitation Act, 1908 
(IX of 1908), for any suit, appeal or applica? 
tion is less than the period prescribed by any 
corresponding law in force in the Baroda 
State immediately before the commencement 
of this Order, such suit, appeal or application 
may be instituted within two years next after 
the date of the commencement of this Order 
or within the period prescribed by such 
corresponding Jaw, whichever period first 
expires”. On June 23, 1951, there was an 
acknowledgment by part paymrent of the 
principal amount of the psomissory-note. 
On June 18, 1954, the plaintiff fil§d a suit 
against the defendant on “the promissory- 
note. On the question whether the suit was 
barred by limitation :— 

Heid, that under cl. 12 of the Order the suit 
had to be filed on or before August 1, 1951, 
i.e. within two years next after the coming 
into force of the Order. 

that before this period had expired, a part 
payment of the principal amount had been 
made on June 23, 1951, and 

that as cl. 12 of the Order had prescribed a 
period of limitation for suits on promissory- 
notes, the part payment amounted to a valid 
acknowledgment under s. 20 of the Indian 
Limitation Act, 1908, and the suit was, 
therefore, in time. 

AMBALAL HARJIVANDAS V. CHANDULAL. 
58 Bom.L.R.399. 


PROVINCIAL INSOLVENCY ACT (V of 
1920), S. 9(I)\(c}—Indian Limitation Act 
(IX of 1908), Sec. 14—Whether s. 9(1)(c) of 
Act V of 1920 prescribes a period of limitation 
for presentation of petition for adjudication— 
Petition filed after expiry of ce months 
whether can be made to comply with require- 
ment of s. 1)(c) by applying rule contained 
in £. 14 of Indian Limitation Act—Construction. 
Section 9(1)(c) of the Provincial Insolvency 
Act, 1920, does not prescribe a period of limita- 
tion for presentation of a petition by a creditor 
for adjudication but sets out a condition 
precedent on the strict compliance of which 
alone a petition for adjudication can be 
maintained. Therefore a petition filed after 
the expiry of three months cannot be made to 
conform to the strict requirement of s. 9(1)(c) 
of the Act by applying the rule contained in s. 

14 of the Indian Limitation Act, 1908. 

MOKSHAMADANLAL V. JFTLARIPRASAD. 
58 Bom.L.R.568. 


PUBLIC PURPOSE, meaning of. 

It is impossible to precisely define® the 
expression ‘public purpose’. In each case all 
the facts and ci ces will require to be 
closely examined iff order to determine 
whether a ‘public purpose’ has been established. 
Prima facie the Government is the best judge 
as to whether ‘public purpose’ is served by 
issuing & requisition order, but it is nof the 
sole judge. The Courts have the jurisd§ction 
and it is their duty to determine the ma 
whenever a question is raised whether a 


e 


t 
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PUBLIC PURPOS$— (Contd.) 
requisition order is F is not for ‘a public 


Sool igs 
TATE OF Bomspay v. R. S. NANI. 
š 58 Bom.L.R.(S.C.)978. 


PUBLIC TRUST, Constitution of. 

It is not sufficient that a society should have 
as its object and its purpose an object of 
general public utility to constitute it a public 
trust within the m of the Bombay 
Public Trusts Act, 1950. .It is equally im- 
portant that there must be a trust for chari- 
table purpose. There must be property held 
by the society to which an obligation must be 
attached tlat that property must be held for 


a charitable : 

PRADHAJ v. Powpay STATE FEDERATION ETC. 
58 Bom.L.R.894. 

6 


RAILWAY ADMINISTRATION, liability 
as A carrier. 

The liability of the railway administration 
as a carrier does not cease merely on arrival 
of the goods at the destination station but it 
extends for the time which is necessary for 
or ie the obligation to deliver goods. 
What that time may be must sa iar upon the 
circumstances of each case. It cannot be 
said that the period prescribed by r. 85AA 
under Goods Traffic Rules (framed by the 
Central Railway) read with r. 80(2) forms a 
term of the contract between the parties which 
binds the consignee, nor can it be said that the 
period during which the goods are warehoused 
free of charge must be regarded as conclusive 
of what may be regarded as reasonable time 
by the Court. Warehousing of goods, to a 


9 


certain extent, is necessary even for the pur- | 


pose of eff delivery and the mere com- 
mencement of the liability to pay demurrage, 
does not extinguish the liability of the railway 
administration gs carriers. So long as the 
goods remain with the railway administration, 
they remain bailees of the goods, and if there 
is negligence on the part of the railway 
administration, the railway administration 
would be liable, even after the expiry of the 

eriod of free warehousing. 
NION OF INDIA v. TAHERALI. * 
58 Bom.L.R.650. 


RAILWAY RECEIPT—Indian Railways Act 
(IX of 1890), Sec. 72(1) (2}—Goods Traffic 
Rules, (Central Railway), Rr. 8544, 30(2)— 
Endorsee of railway receipt, who ts owner of 
goods covered by it, whether entitled to file sutt 
against railway administraiton for loss of 
such goods—Effect of endorsement on railway 
receipt on transfer of goods covered by ti— 
Liability of railway administration as carrier 
whfther ceases on arrival of goods at destination 
statton— Whether cement of liability to 
pay demurrage ezlinĝuishes liability of railway 
administration as carrier. 

An endorsee of railway receipt is entitled to 
file a suit for damages against the railway 
administration relying upon his ownership 
or igterest in the goods covered by the railway 
reedpt 


e e property in the goods covered by a 
railway receipt is not“necessarily transferred 
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RAILWAY RECEIPT—(Conid.) » 


e 
merely by an endorsement on the Aa 
receipt, The endorsement%s im form only 
anony T the consignor or by his ag 
to a named person to ask for delivery of the 
goods represented by the receipt from the 
railway administration. By ‘the fequest en- 
dorsed on the railway receipt to deliver goods 
to the endorsee, the endorsee dées not beco 

a transferee of the goods represented thereby. 
But a railway receipt being a document, of 
title to goods, the property m the goods may 
be transferred by mere delivery of the receipt. 
In each case, the question is not whether an 
endorsement effects a transfer of the goods but 
whether the endorsement of the railway re- 
ceipt and the delivery thereof is made with the 
intention of transferring the goods to the 
endorsee. If the delivery of the railway 
receipt with an endorsement is made with the 
intention of transferring the goods, the holder 
of the railway receipt would be entitled, 
as owner of the goods, to file a suit against the 
railwgy administration for loss or damage 
thereof. 

The liability of the railway administration 
as a carrier does not cease merely on arrival of 
the goods at the destination station but it 
extends for the time which is necessary for 
carrying out the obligation to deliver goods. 
What that time may be must depend upon 
the circumstances of each case. It cannot 
be said that the period prescribed by r. 85AA 
under Goods Traffic Rules ( by the 


' Central Railway) read with r. 80(2) forms a 


term of the contract between the parties which 
binds the consignee, nor can it be said that the 
period during which the goods are ware- 
housed free of charge must be regarded as 
conclusive of what may be regarded as rea- 
sonable time by the Court. Warehousing 
of goods, to a certain extent, is necessary 
even for the purpose of eee and 
the mere commencement of the liability to pay 
demurrage, does not extinguish the liability 
of the railway administration as carriers. 
So Jong as the goods remain with the railway 
administration, they remain bailees of the 
goods, and if there is negligence on the part 
of the railway administration, the railway 
ddministration would be liable, even after the 
expiry of the period of free warehousing. 
Union oF INDIA v. TAHERALI. 


58 Bom.L.R.650. 


READY DELIVERY CON TRACT—Defini- 
tion of—How far relevant for determining 
whether contraci is a forward contract. 

The definition of a ready delivery contract in 
s. 8(4) of the Bombay Securities Contracts 
Control Act, 1925, is only for the purpose of 
the Act, and will apply only when the question 
is whether the contract is void under s. 6 of 
that Act. But when the question is, whether 
the contract is void, under r. 167 ofthe Native 
Share and Stock Brokers’ Associa gn: what 
has to be seen is whether it is a forwarde 
contract as defined or contemplated by the 
Rules. The definition in s. 8(4) of the Act 
would be wholly irrelevant for determining ® 
whether the contract. is a forward contract 
for purposes of r. 167, the decision of which 
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@ 
question must depend entirely on the cofistruc- 
tion of the rcleyantgRules of the Association. 
JUGAL KISHORE v. Goo.Bar HormusJi. 
° 58 Bom.L.R.S.C.}486, 
on appeal from 53 Bom.L R.870, 


b, 
REGISTRATION ACT (XVI of 1908), 
S. 75—Sale deed presented for registration to 
fae more than thirty days after 

istrar’s order to register it—Sale d re- 
gistgred Ly Sub-Registrar—Validity of registra- 
tion—Applicability of 3. 75(8) to such regisira- 
tton—Constriuciton. 

If a document is duly presented for regis- 
tration within thirty days after the making of 
the Registrar’s sree under, s. 75(1) of the 
Indian Registration Act, 1908, the Sub- 
Registrar cannot refuse registration, but he is 
bound to register the document. If, how- 
ever, the document is not duly presented or is 
not presented within thirty daye after the 
making of the Registrar's order, the Sub- 
Registrar cannot be compelled to register the 
document, but he may in his discretion register 
the document, in pursuance of the order of the 
Sadi made under s. 75(1) of the Act. 
If he decides to register the document, the 
provisions of s. 75(3) of the Act will apply to 
such registration also, i.e., the istration 
shall take effect as if the document had been 
registered when it was first duly presented for 
registration. 

GANGARAM RANABA t. Darro APPAJI. 
58 Bom.L.R.161. 


RES JUDICATA, application of the principle 
of, to income-tax authorities. 

Although the principle of estoppel or res 
judicaia does not strictly apply to the income- 
tax authorities, it is not open to a Tribunal 
to come to a different conclusion to the one 
arrived at by that very Tribunal earlier without 
any limitation whatsoever. An earlier decision 
on the same question cannot be reopened if 
that decision is not arbitrary or perverse, if it 
has been arrived at after due inquiry, if no 
fresh facts are placed before the Tribunal 
giving the later decision, and if the Tribunal 
giving the earlier decision has taken into 
consideration all material evidence. 

The Income-tax Appellate Tribunal should 
be extremely slow to depart from a eons 
given by an earlier Tribunal. The secon 
Tribunal must be satisfied that the circumstan- 
ces are such as to justify it in departing from the 
ordinary principles which apply to all Tribunals 
to try and give as far as possible a finality 
and a conclusiveness to decision arrived at. 
A further limitation upon the power of the 
Tribunal to revise the decision given earlier 
by that Tribunal is that the effect of revising 
this decision should not lead to injustice and 
the Court must avoid Injustice being done to 
the assessee. If the Court is satisfied that by 
depreving the assessee of his rights under the 
later deci@ion in an earlier year the assessee 
lost an ingportant advantage or lost some benefit 
“vhéch he could have got under the Income-tax 
Act, then the Court may take the view that 
departing from the earlier decision leads to 
"injustice or denial of justice and the Court 
may prevent fin inconfe-tax authority from 
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doing something which Would be unjust. apd 

inequitable. 

H. A. Sman & Co. v. Cosh. T. T./E. P. T. 
e 58 Bom.L.R.45. 5 


REVENUE TRIBUNAL, 
visiona? jurisdiction by. 

Where in an appeal from an order passed 
by the Mamlatdar under the Bombay Tenancy 
and Agricultural Lands Act, 1948, the Prant 
Officer had made no effort to appreciate 
or even consider the evidence which was on 
the record (e.g. documentary evidence of 
revenue extracts), had failed to give a finding 
upon that evidence and had failed to 
remand the case to the Mamlatdar on the 
ground that the evidence recgrded&in the 
Mamlatdar’s Court was insuffiđient and when 
there is no specific provision in the Act whiclf 
evenue Tribunal from applying 
their mind tothe evidence which exists on the 
record, it is open to the Tribunal in the 
exercise of their revisional jurisdiction to 
decide & question of fact upon such evidence 
as is on the record, provided the Tribunal 
considers that the evidence on record is 
sufficient to enable them to give a finding 
upon that particular point. 

It is the su position of its own appre- 
ciation of evidence by the Tribunal which is 
forbidden by the Act and not the appreciation 
of evidence when there has been none by 
the lower Court. 

VISHNU GOVIND v. PANDURANG RAGHUNATH. 
58 Bom.L.R.815. 


ROAD TRANSPORT CORPORATIONS 

ACT (LXIV of 1950), S. 19. See BOMBAY 

Lanp REQUISITION Act, 1948, S. 5. ; 
58 Bom.L.R.(S8.C.)978. 


exercise of re- 


SALE OF GOODS ACT (LI of 1930), S. 55. 
See ARBITRATION. 58 Bom.L.R.(O.C.J.)907. 


SALES-TAX LAWS VALIDATION ACT 
(FII of 1956)—Constitution of India, Art. 286; 
Seventh Schedule, List I Eniry 42, List If 
Entry 64—Bombey Sales Taw Act (Bom. LU 
of 1953), Secs. 8, 9, 10, 486—-Whether Act 
VU of 1956 calid—-Whether Act imposes tax 
on sales or purchases—Power to provide other- 
wise under art. 282(2) whether can be exercised 
retrospectively Article 286 (2) whether deals 
with any condition ‘precedent before State 
Legislature can legislate—Meaning of expression 
“levied” in s. 2 of Act. 

The Sales-Tax Laws Validation Act, 1956, 
is valid. 

The word “levied” in s. 2 of the Sales-Tax 
Laws Validation Act, 1956, means any taken 
or any proceeding initiated for the ultinfAte 
purpose of determining the liability of an 


assessee to pay tax. ° 
DIALDAS PARMANAND 0. TALWALKAR. 

58 Bom.L.R.955. 
SOLIGITOR—Gostse. 


A responsible attorney, unless it is absolujely 
necessary, should not incur unusual 
in conducting his client’s litigation. But if, 
he has to incur unuswil costs, r. 568 of the 


P 
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SOLICITOR—{Can.) STAMP ACT—{Contd.) , , : 


Rules @f the High’ ourt of Bombay, 1950, 
requires that the letẸr of authority which he 
takes from his clieng must be clear and pre- 
cise and must set out in proper detail what 
eare the unusual costs “which he is asking his 
client to incur in this behalf. The attorney 
must tell the client of the unusual costs and 
also roughly what amount he would be in- 
volved in if these costs are to be incurred. 

A client cannot be held to have authorised 
unusual refresher fees merely because he 
authorised the solicitor to give unusual 
brief fees to counsel. If the solicitor wants 
to give to counsel refresher fees which may 
not be alloyed on taxation, he must get from 
his client an express authority dealing with 
refreshe Stich refreshers cannot be covered 
by 2 Anerak expression that the solicitor 
was authorised to engage counsel for the 
conduct of the suit. 

It is absolutely improper on the part of the 
solicitor to take from his client so wide an 
authority as to permit him to en as many 
counsel as he thinks proper. A client must be 
explained, he must be told, that it is not 
necessary for him to brief more than two 
counsel. The practice of the High Court only 
compels him to engage two counsel. The 
solicitor must tell him why he needs more than 
two counsel, and if he needs more than two 
counsel, he must tell his client how many 
more he would require. 

KANTILAL AMARCHAND v.ITMADI JEEWABHOY. 
58 Bom.L.R.(0.C.J.)272. 


SOLICITOR, delivering of blank bricfs by. 
It is the duty of the solicitor to assess the 
work that counsel has to do in a particular case. 
It is also his duty to assess what are the reason- 
able and proper fees that counsel should charge 
for a,particular brief, and having assessed 
that he should mark the fees on the brief. 
But it is entirely contrary to the traditions 
of the Bar and of the solicitor’s profession 
to make it a matter of course to deliver 
blank briefs. There may be cases when the 
matter may be so heavy and so complicated 
that it would be difficult to say what would 
be the proper fees, and a solicitor may trust 
counsel after looking into the brief to mark 
proper fees which he thinks the work requires. 
But these are unusual cases, and evenin these 
cases the counsel should mark briefs before 

the case starts. 
KANTILAL AMARCHAND U. ITMADI JEEWABHOY, 
58 Bom.L.R.(O.C.J.)272. 


STAMP ACT (I of 1899), SCH. I, Art. 1 
—Endorsement on decree signed by judgment- 
debior stating certain amount paid towards 
decige—Decree-holder relying on endorsement 
to save bar of limitation in execution of decree— 
Endorsement not stamped—Whether such ack- 
nowledgment admissible in evidence. 

What has got to be determined when the 
question is whether a document which is or 
purports to be an acknowledgment requires 
to- be stamped is whether the acknowledgment 
epee for the purpose of supplying evi- 
dend of the debt. If the answer to this 
Question is-in the affirmative, then it does not 


° 6 

make Sny difference whether there mey bę 
another purpose also for which thg entorsee 
ment might have been made. Whether 
there was or there was not an intentio to 
supply the decree-holder with an oo, 
ledgment for the purpose of saving,limitution, 
it is ne that the document should be 
stamped if there was also ag intention to 
supply evidence of the debt. On the othe? 
hand, it is only when there was no intention 
to supply evidence of debt that the documtnt 
is not required to be stamped. 

The decree-holder in an application for 
execution of the decree, in order to save the 
bar of limitation, relied upon an endorsement 
on the decree signed by the judgment-debtor 
which stated that Rs. 5 had been paid towards 
the decree. At the time the endorsement 
was taken from the judgment-debtor limita- 
tion was about to expire. This endorsement 
was not stamped and an objection as to its 
admissibility into evidence was taken :— 

Held, that the acknowledgment, in the 
circurthstances of the case, was obtained by 
the decree-holder and given by the judgment- 
debtor not to supply evidence of the debt but 
to save limitation, and it was, therefore, not 
required to be stamped and was admissible 
in evidence. 

KRISHNAJI ANANT t. BHALCHANDRA. 
58 Bom.L.R.624. 


STATUTE, testing validity of. 

The validity of a statute cannot be tested 
on the basis that those who are called upon to 
exercise certain powers will exercise these 
powers dishonestly or arbitrarily. The 
validity of a statute must be judged rather 
on the assumption that those who are called 
upon to exercise those wide powers will 
exercise them honestly and bona fide. 
Barursao DHONDIBA v. BOMBAY STATE. 

58 Bom.L.R.418. 


SUMMARY SUITS. 

The plaintiff is entitled to file a suit under 
the summary po or under the ordinary 

rocedure as he deems fit, and if the suit is 
Pared by time as a summary suit, the suit 
can be dismissed as a summary suit giving 
an option to the plaintiff to take it over to 
the regular side; but the Court cannot refuse 
to let the suit be filed. Whether the suit 
can be filed as a summary suit depends upon 
whether the suit falls within the description 
given in O. XX XVII, r. 2, of the Civil Pro- 
cedure code, 1908; it does not depend upon 
whether the suit was barred by limitation 
or not, nor does it depend upon whether the 
suit would be in time if the plaintiff was en- 
titled to deduct when computing the period 
of limitation the time taken by hifa in pro- 
secuting another proceeding under the pro- 
vision of s. 14 of the Indian Limitatton ‘Act, 
1908, or under 8. 19 of the Act he w& entitled 
to take advantage of an acknowledgment 


made by the defendant in. order to. siPve® 


limitation. 


Whether a suit is barred by limitation , 


has got to be considered by the Court itself 
whether it is filed for tfial undef the summary 
o 


é 


®& 
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SUMMARY SUITS—Contd.) 


rocedure or the ordinary procedure.® There 
nofhing in the, character of a summary 
suit whichtorevents the application of the Indian 
Limitation Act, 1908, or any particular 
Article thereunder to a suit under the summary 
produre. Sections 14 and 19 of the Act 
are applicable to suits which are filed with 
a view that they ‘hould be tried under the 
ee rocedure under the provisions of 
ier, ©, © , rr. 1 and 2, of the Civil Procedure 
Code, 1908. 


MACKEY BROTHERS U. JETHANAND JESSUMAL. 
58 Bom.L.R.1050. 


TRADE MARKS ACT {F of 1940), S. 14. 
See TRADE MARKS Act, 1040, 5. 24. 
58 Bom.L.R.(0.C.5.)912, 


See Trane Marks Act, 
58 Bom.L.R.(0.C.J.)912. 


——-—-§. 16. 
1040, S. 24. 


————-§. 24—Words “ihe date of such origt-' 


nal registration” in s. 24 whether mean the 
“actual” date of such registratton—Sigatfica- 
tion of the word “original.” 

The words “date of registration’’ in 8. 24 
of the Trade Marks Act, 1940, mean deemed” 
date of registration, viz., 
application for registration. 

he word “original” only signifies in 8. 24 
of the Act the first registration in contradis- 
tinction to the registration of any subsequent 
assignments of a registered trade mark, 
and, when the section speaks of ‘the date of 
such original registration”, it does not mean 
anything more or less than saying from the 
date of registration which is the first registra- 
tion. 

ZENITH CoLour Co. v. TAHERALLY. 
58 Bom.L.R:(0O.C.J.)912. 


————-§. 35. See TraDE Marks ACT, 
1940, S5. 24. 58 Bom.L.R.(0.C.J.)912. 


———S. 46(2). 
1940, S. 24. 


See TRADE MARKI ACT, 
58 Bom.L.R.(O.C.J.} 912. 


TRANSFER OF PROPERTY ACT (IV 
of 1882), S. 68. Nio 
The surety under a bond executed by him 
in favour of the Court, gave a charge on his 
immoveable apaty and also agreed to be 
liable personally for the decretal amount. The 
decree-holder sought to enforce the liability 
of the surety ander the bond by an applica- 
tion under s. 145 of the Civil Procedure Code, 
1908. The surety objected that inasmuch 
as he had given a charge on his immoveable 
property, unless the charged prope was 
exhausted the decree-holder had no right to 
proceed personally against him by attachment 
and sale ,of his moveables :— 
go that s. 68 of the Transfer of Property 
- 1882, or the principles underlying it 
hat not lication, because it could not be 
said e surety in giving the bond effected 
e2 po upon his property, and that, there- 
fore, the decree-holder could not be compelled 
either to proceed against the property which 


e had been charged, nor to give up the security. 


GANAPATI NANA V. ANWBAT. 58 Bom.L.R.622. 
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TRANSFER OF OPERTY ACT, 
S. 91. See Bompay AGRICULTURAL DEBTO 
RELIEF Acr, 1947, S. 58 Bom.L®.972. 


———$.' 92. See C 
S. 153. 


ANIES ‘Acr, 1913, 
58 Bom.L.R.(O.C.J.)1056. 
e 


TRIBUNAL, Jurisdiction of. 

No tribunal and no officer can confer 
urisdiction or authority or competence upon 
Itself or himself by misconstruing a section 
of an enactment. It is inarguable that an 
authority could claim to exercise jurisdiction 
by construing a section erroneously and there- 
by contending that the section so wrongly 
construed gives him the necessary power. 
In such a case, if the section has been wrongly 
construed, it would be a clear qase of absence 
of jurisdiction apparent of the fa@ of the 
record. ae 


S. C. PRASHAR v. VABANTSEN. e 


58 Bom.L.R.(O.C.J.)184. 


' TRIBUNAL, whether Court. 


A Tribunal having authority to exercise 
the Displaced Persons 
(Debts Adjustment) Act, 1951, is a Court 


' within the meaning of the Court-fees Act, 


1870, and under paragraph 4 of s. 4 of the 
Court-fees Act, a Court subject to the superin- 
tendence of the High Court. 
TAXING OFFICER 0. JAMNADAS. 

58 Bom.L.R.139. 


ULTRA VIRES, Bombay City Land 
Revenue Act, 1876, S. 13. 

Section 18 of the Bombay City Land Re- 
venue Act, 1876, is not void under art. 18 (1) 
of the Constitution of India as it is not repug- 
nant to art. 14 of the Constitution. 
PunsHotTTams GOVINDJI v., DEsat. 

58 Bom.L.RiS.C.)498. 


a ; te 
———— Bombay Police Act, 8..37 (3). 

Section 87 (3) of the Bombay Police Act, 
1951, is not ullra vires of the Constitution 
of India. ; 

Section 87 (3) of the Act is a restriction 
imposed by the Legisleture in the interests of 
public order and in the interests of the general 
public upone» the freedom guaranteed to the 
citizen under art. 19 (1) (6) and (d) of the 
Constitution, and that restriction is a reason- 
able restriction. 

Barurao DHONDIBA y. BOMBAY STATE. 
58 Bom.L.R.418. 


————, Bombay Police Act, 1951, s. 56. 
Section 56 of the Bombay Police Act, 1951, 

is constitutionally valid. 

BHAGUBHAI DuLLABHBHAI v. Dist. MaG., 

THANA. i 58 Bom.L.R.(S.G.)1007. 


, Bombay Police Act, 1951, a. 37. 
Section 67 of the Bombay Police Act, 

1951, does not contravene cls. (d) and (e) 

of art. 19 (1) of the Constitution of India and 

the provisions of that section do not impose 

unreasonable restrictions on inidividual rights 

to reside in and move freely in any part 

of India. 

Hart Gowar v. Comer. OF POLICE. 

#8 Bom.E.R.(8.C.)99 i 





in 


-P \ 
1958. 1” \ S 
Td i, 

E en VIRES, Kofabay Prevention of 
Adulteration of AX cles of Food Rules, 


r. 6 ce (i). 
q Rule 6 a (t) by the Government 
under s. 19 (7) (c} ofghe Bombay Prevention 
of Adulteration Act, 1925, is tnira vires and 
valid. 7 
STATE V. ISHWARLAL CHUAGANLAL. 
58 Bom.L.R.(F.B.)358&. 


————-, doctrine of, in cases of borrow- 
ing by Company. 
Where borrowing and creation of a security 
e for the same by a company is under a scheme 
of arrangement or compromise sanctioned by 
the Court under s. 158 of the Indian Companies 
Act, 1918, and the terms®of the borrowing 
are mentioned in the scheme or in the agree- 


ment xed fo the scheme, the general prin- 
ciple is fiat tre authority must be properly 
pyrsued. Therefore, if the act of borrowing 


is altogether outside the powers of company, 
it would be clearly ulfra vires. Distinction 
must, however, be drawn between total absence 
of authority and execution of authority in 
excess of limitations or extent of that authority. 
In a case where a power to borrow exists 
but is restricted to a stated amount, if by a 
single transaction an amount in excess is 
borrowed, only the excess borrowing will be 
ulira vires, and not the whole transaction. 
Therefore where there is complete execution 
of the authority but the company has done 
more than the commandment or authority, 
the act is good to the extent of the mandate 
or authority and bad only as to excess. Where 
there is not a complete execution of authority 
by the company or where the boundaries 
between the, excess and the rightful execution 
are not distinguishable, the whole transac- 
tion must be founded not upon any doctrinaire 
technicality but upon a Broader ground which 
has regard to the substance of the matter 
and more to. the general nature and scope 
of the commandment or authority than to the 
limitations on the same placed only for the 
‘purpose of detailed’ execution of the same. 
Where the borrowing is tlira vires the 
‘company the transaction is a nullity and the 


lender cannot recover the money, nor enforce 


the security. But in such a case jf the money 
borrowed is applied in the discharge of legal 
debts or Liabilities of the ‘company, although 
the security cannot be enforced as such, the 
quasi-lender cannot be deprived of possession 
of the Propa y given to him as security. He 
wil have a right of retention and can insist on 
restitution before he can be compelled to part 
with possession of that property. 
DEONARAYAN PRASAD v. Bonna. STATE. 

58 Bom. L.R.(S.G.)1026. 


————— Drugs Rules, 1945, r. 62 A. 

R&le 62 A framed under s. 88 (1)of the 
Drugs Act, 1940, is not ultra pires the Constitu- 
tion of India. A a: 

NATVARLAL AMBALAL D. Bompay STATE. 
58 Bom.L.R.221, 





— Income-tax Act, 1922, s. 34(3), 
-86 d proviso. 

second proviso to s. 34 (3) of the 
Yndian Income-tex Act, 1822, offends syainst 
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ULTRA VIRES—~{Conid.) 
` 4 


art. 149 of the Constitution of thdia in so 
far as it affects third parties $ 
S. C. PRASHAR v. 


VASANTSEN?. ° ig 


58 Bom.L.R.(0.C.J.)W84. 


Income-tax Act, 1922, s. 4642). 

Section 46 (2) of the Indian Ticéme-tax 
Act, 1922, docs not offend against arts. 22 (1) 
and (2), 21 and 14 of the Constitution of India 
and is, therefore, not void under art. 18 (J) 
of the Constitution. é 
PURSHOTTAM GOVINDJI V. ; 

58 Bom.L.R.(S8.C.}498. 


——Sales-Tax Laws Validation Act, 1956. 
The Sales-Tax Laws Validation Act, 1956, 
is valid. 
DIALDAS PARMANAND Uv. TALWALKAR. 
58 Bom.L.R.955. 


WAGES, whether inciude lay-off compensa- 
tion. 

Lay-off compensation paid to an employee 
underes. 26C of the Industrial Disputes Act, 
1947, is not wages as defined in s. 2 (22) of 
the Employees’ State Insurance Act, 1948, 
and, therefore, under s. 73A of the Employees’ 
State Insurance Act no special contribution 
is payable by the employer in respect of 
such lay-off compensation. 

REFERENCE UNDER S, 81, Env. STATE Inas- 
ACT. 58 Bom.L.R.328. 


WITNESS—Partisan out to entrap accused 
but not guilty participators in crime—Evidence 
of such wtiness whether requires corrobora- 
tion. 

The evidence of partisan witnesses who were 
out to entrap the accused but were not willing 
and guilty participators in the crime, would 
not be tainted evidence, but it would be 
interested evidence which would require 
independent corroboration before acceptance. 
To convict an accused upon the uncorroborated 
evidence of such a person at whose instance 
a trap is laid by the police is neither illegal 
nor imprudent, but inadvisable. 

STATE Dv. RamcHanp TOLARAM. 
58 Bom.L.R.90. 


WORDS AND PHRASES: 

. Any matter pending before the Court 
under this Act.” See BOMBAY AGRICULTURAL 
DEBTORS RELIEF Act, S. SIA. 

58 Bom.L.R.641. 


“ Building.” See 
Boroceus Act, S. 78. 


Bompay MUNICIPAL 
58 Bom.L.R.300. 


See INCOME-TAX ACT, 
58 Bom.L.R.703. 


“ Current repairs.” 
S. 10 (2)(v). 


See TRADE MARKS 
58 Bom.L.R.(O.C.J.)912. 
K] p 


“ Disputes arising out of or in corse of all 


“ Date of registration.” 
Act, S. 24. 


the dealings and transactions betwedn mem” s 


bers.” See ARBITRATION ACT, S. 2. 


58 Bom.L.R.3. 


“In this behalf.” 
Act, S. 81. - 


58 Bom.L.R.551. 


See Bowsay POLICE e 


ll 


e 
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WORDS, AND PHRASES—(Conid.) 


‘ee ° 
ation ” . Sec BomBay Municipal? Borov- 
ecus “Act, S. „73-0 58 Bom.L.R.300. 


å Land held.” See BonBAY TENANCY AND 
AGRICULTURAL Lanps Act, S. 84. 
"40 @ 58 Bom.L.R.941, 


e “ Levied.”" See SALES-TAX Laws VALIDA- 
TION ACT, S. 2. 58 Bont.L.R.955. 


“ Original.” See TRADE MARKS Act, S. 24, 
58 Bom.L.R.(C.C.J.)912. 


“Other land.” See Bompay TENANCY AND 
ECU ETORY Lanps Act, S. 84{2)(a). 
58 Bom.L.R.463, 


“ Otherwise.” See FACTORIES ACT, S. Ym). 
58 Bom.L.R.66. 


“ Premises.” See FACTORIES Act, S. 2(m). 
58 Bom. Ļ-R. 


“ Professional or other misconduct.” See 
Bar Councins Act. 58 Bom.L.R.(S.C.)510. 
“Public purpose.” See ‘BOMBAY ` LAND 

REQUISITION Act, S. 5. 
58 Bom. L.R.(S.C.)978. 


* Rent then due.” See Boupay RENTS, 
HOTEL AND LopGmve House RATES CONTROT, 
ACT, S. 1%3)(b). 58 Bom.L.R.284. 


“ Resignation.” See Bormay KAOTI ABOLI- 
TION ACT, S. 2(7)(tx)(b)(2). 
58 Bom.L.R.645. 


“ Shop.” See BomBAayY HARIJAN (REMOVAL 


or SoctaL DISABILITIES) Act, S. 2 (f)(e). 
58 Bom.L.R.435, 
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WORDS AND PHRASES—(Conta,) ` ` 


“Such liability.” CivıL PROÇEDURE 
Copy, O:XXI, R. 50(2 58 Bom.L. 167.0 


‘ The amount so defermined shall be bindin 
on the parties.” See BONBAY AGRICULTU 
DEBTORS PELDE Act, S. 22(2)(3). 

58 Bom. L.R. 758. - 


“ Urgent Repairs.’ ” See BOMBAY FACTORIES 


Ruizs, R.’ 91. 58 Bom. L.R.427. 
. : ° 
a Baa aie See Bomsay Pouce ACT,9 
S. "u. = 58 Bom.L.R.(S.C.)1007. 


WORKMEN ’S. ®COMPENSATION ACT 
(VIII of 1923); S. 3—Scullion on ship, as: 
part of his duty, required to” movg suddenly . 
from low teinperature of coldesio room lo 
high temperature, .of kttchen—Nature of bis 
employment. not: exposing him directly to rays 


of sun but! to” “atmospheric temperature of, 


101° F—Death of, such person from heat stroke - 
when doing his- duty—Whether legal renee 


-| can be drawn that nature of such empio 


a proximate cause of the heat stroke resulting in 
persons death... 

If an employee avorks under cover, if the 
nature of his employment does not expose him 
directly to the rays of the sun, if the atmos- 
pheric temperature is 101° F but the nature 
of the employment as a scullion requires the 
employee to move suddenly from the low tem-'- 
perature of a cold,storage room to the atmos-. 
pheric temperature of 101°F andeven higher - 
temperature of a; kitchen, and if, while doing 
that duty, he suffers ‘from heat stroke and dies, 

a legal inference can be drawn that the acci- 
dent arose out of his em oyment and was not’ 
due to the general weather conditions to which 
not only the employee, but all others in the : 
same place were subject. ; 


Mrs. SANTAN FERNANDES v. P.: (InprA) 
Lro. _ 58: ‘Bom: L. oe 
Sie HF ° 
° ig L 
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